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ABBRSViM^tlONH. 


Or»wfi»da«ull^** Abrid^ Oases i 

lB37-r-lB38 * 

CtttmeUrs JjimAy^qr O aseq k l toI., i837H|B1k9 a 

« LrQh and Cu^s^Mes, 2 usrfes^ WT-Hiaso 
poets Ump* Cbarlee I., King's Bsndli and 
Plsa8» I voL, 162$-^1641 
lorts temp, KMsabeth. 3deAoh Mid 

Bisas, 1 Tol., 1582 — IdOlb 

Oroke's Bepewis temp, James I.« King^s Bendi and 
Common Pleas. 1 toL, 1603 — 1626 
Cruise'^ Digest of the Law of Beal Propertv, 7 vols 
Cunningham's Beports, King's Bench, fol., 1 toL, 
1734—1736 

Ourtais' Boolesiastioal Beports, 3 sols., 1834 — 1844 


Dalr, 

Dan. 

Dan. A LI. 

Dav. & Mer. 

Dav. Pat. CiH 
Dav. Ir. 

T i« V 

Dea. A Sw. 

Deac. 

Deao. A Oh. 

Dears. A B. 

Dears C. C. 

Deas A And 

DeG. 

De O. F. A J. 

De O. A J. 

De G. J. A 8 m 
DeG. M. AG. . 


De G. A Sm. 
DeLane 


Den. 

Dick. 



Dods. 





Dalrymple's Decisions, Couit of Session (Scotland), 
fol., 1 vol.. 1698—1720 

Daniell's Beports, Eicohequer in Equity, l«woL, 1817 
—1823 

Danson and Lloyd's Meicautile Oates, 1 voL, 1828 — 
1829 

Davison and Men vale’s Reports, Queen’s Bench, 
1 vol., 1843—1844 

Davies* Patent Oases, 1 vol., 178.> —1816 « 

Davys* (or Davies’ or Davy’s) Reports (Delaiid), 
1 vol., 1604—1611 

Daj’s Election Cases, 1 vol , 1892 — 1893 

Deane and Swabey’s Eoclosiasbual Repot ts, 1 vol,, 
1833—1857 

Deacon's Beports, Bankruptcy, 4 voU., 1834 — 1840 

Deacon and Ohitty's Bepoits, Bankruptcy, 4 vole., 
1832—1835 

Dearsly and Bell’s Crown Cuseii Reserved, 1 vol 
18o6— 1838 

Deal sly’s Crown Cases Beieived, 1 vol., 1852- 186^ 

Deas and Andei sou’s Deeisious (Scotland), 5 vols , 
1829— 1832 . 


De Gex’s Bepoits, Bankiuptcy, 1 vol., 1844 — 1818 

De Gex, Fisher, and Jones’s Repozts, Chancery, 

. 4 vols., 1839— 1862 

De Gex and Jones’s Reports, Chaucoiy. 4 vols , 1857 
—1869 

De Gex, Jones, and Smith’s Repoits, Chancery, 
4 vols., 1862—1866 

De Gex, Maonaghten, and Guidon's Reports, Chan- 
cery, 8 vols., 1851—1837 

Do Gex and Smale's Beports, Chaiicez^l^ vols , 184jS 
—1852 

Delane’s Deomions, Revision Courts, 1 vol, 1832 — 
1636 ^ 

Demson’s Ci^sWn Oases Reserved 2 vols., 1844 1852 


Dickens’ B^orts, Chancery, 2 vu^s., 1659 — 1798 
Justiniaa’s Digest or Pandects 

Dudeton's , Decisions, Oouit of Seesiqia (Scotland), 
foL, 1 1663 -1677 ^ 

Dedson’t B^orts, Admiralty, 2 vuW 1811 — 1822 
Doxmelb^Beports, Chancery, 1 ya,, 1836i»^1837 
Pwtttf ^ectibn Oases, 4 vole., ^4—1776 3 . 

Doiwlaa' Reports, King’s BeDqh,'4 vols., 1778—1786 
Dow’s Beports, House of J^rd^ 6 voU., 1812—1818 
Dow and Clark’s Reports, Uousi of Liords, 2 vols., 
1827—1832 ■ ^ 

Dowling and Lowndes’ l^actiee Reports, 7 volgg 
1843—1849 I - 



Arbebviations. 


•Hi 


Dow. & Ry. (k. b.) 
Dow. A Ry. (m. o.) 
Dow. A Ry. (n. p.) 
Dowl. 

Dowl. (n. 8.) 

Dr. A Wal. 

Dr. A War, 

Drew, 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap. 

Drury temp. 8ug. 

Dugd. Orig. 

Diml. (Ot. of Seae.) 

Duuniug . 

Durie 

Dyer 


Dowliitg and Bylaad'a Reporta, King’s Bench, 0 vole., 
** 1822—1827 

Dowling aibd Byland’e Megietratea’ Oaeee, 4 vols., 
1822—1827 

Dowling and ‘Ryland’e Beporte, Nisi Priue, 1 part, 
1822—1823 

Dowling's Practice Beports, 9 vole., 1830 — 1841 

^Dowling’s Practice Reports, Nnw Series, 2 toIs., 
1841—1848 

Drury and Walsh’s Reports, Chancery (Ireland), 
2 vole.. 1837—1841 

Drury and Warren’s Reports, Chancery (Ireland}, 
4 vola, 1841 — 1843 

Drewry’s Reports, Chancery, 4 vols., 1852 — 1859 

Drewry and Smale’s Reports, Chancery, 2 vola., 1869 
—1866 

Dnnkwater’s Reports, Common Pleas, 1 vol., 1839 

Drury's Reports temp. Napier, Chancery Ireland), 
1 vol., 1858—1869 

Drury’s Reports temp, Sugden, Chancery (Ireland), 
1 vol., 1841—1844 

Dugdale’s Origines Juridioiales 

Dunlop, Court of Session Cases (Scotland), 2nd series, 
24 vols., 1838—1862 

Dunning’s Reports, King’s Bench, 1 vol., 1763— 
1764 

Dune's Decisions, Cf>urt of Session (Scotland), fol., 
1 vol., 1621—1642 

Dyer’s Reports, King’s Bench, 3 vols., 1613 — 1681 


E. AH. . . 


E. A E. . . 


E. B. A B. 


Eag. AY. 

East • • • 

East, F. Cr- .. 
Ecc. A Ad. 

Eden 

Edgar 

Bdw 

Elohies . . 

' €■ 

Eng. Pr. Oas. . . 
Bq. Cas. Abr. 

Eq. Rep. 

Eep. , 

Exch. 

Ex. D. .. 



P. (Ct. oi^BS,)* ^ 
i!^ac. CoU. (wit)i data) .. 


Ellis and Blackburn’s Reports, Queen’s Bench, 

8 vols., 1862—1858 

Ellis and Ellis’s Reports. Queen’s Bench, 3 vols., 
1868—1801 

Ellis, Blaokbum, and Ellis’s Reports, Queen’s Bench, 

1 vol., 1858— 1860 

Eagle an^Youi^’s Tithe Oases, 4 vols., 1223 — 1826 
East’s Reports, King’s Bench, 16 vols., 1800 — 1812 
East’s Fleas of the Crown 

Spinks’ Eoclesiastical and A<^U'alty Reports, 2 vols., 
1853—1856 

Eden’s Reports, Chancery, 2 vols., 1767 — 1766 
Edgar’s Decisions, Court of Session (Scotland), fol., 
1724—1725 

Edwards* Reports, Admiralty, 1 vol., 1806 — 1812 
Elohies’ Decisions, Court of Session (Scotland), 

2 vols., 1X33—1754 

Roscoq’s English Prize Oases, 2 vols., 1745 — 1868 
Abridj^ent of Oases in Equity, fol., 2 vola, 1667— 
1744 

Equity Repora, 3 vola, 1858 — 1856 
Espinasse's Reports, Nisi Prius, 6 vols., 1793 — 1810 
Exchequer ReiK>rts (Welsby, Hurlstone, and Oor- 
doii), 11 vols. J847— 1866 

Law Reports, P&ohequer Divisiott, 6 vols., 1876 — 
1880 

Poster and EinlaSon’s Reports, IRsi Prius, 4 Tohl» , 
1866—1867 . ' 

Eraser, Court of Session Oases (Scotland);' 6i£li aMiM,H 
1898—1006 ^ 

Eaoulty of Advocates, Collection of Decisions, Ouiut 
of Session (Scotlaud), fol., 1st and 2ad aeries., ^ 
21 vols., 1762—1826 



ArbreViations. 


lui 


Fm. Coll. (w. 8.) (with 
date) 

Falo. • . . • « • 

Falo. & Fits 

Ferg 

Fitz-Q 

Fitz. Nat. lirev. 

FI. & K. 

Fonbl 


Faculty of Advocates, OoUeotion of Dedsioue, Oourt 
of Session (Soottand), Seriest 16 vols., 1823— 
1841 

Falconer's Decisions, Oourt of SoAdon (Soothind), 
a;vols.,fol.. 1744—1761 

FU^ner andFitzherbert’s Election Oases^ 1 voL, 1886 
Fefgmn^ Consistorial Deoisibns flSootland), 1 . vol» 

1811—1817 . X , 

Fitz-Gibbons* Beports, King’s Bench, fob, 1 vot., 
1728—1731 

Fitzherbert’s Nature Breviuin 

Flanagan and Kelly's Heporta, Bolls Oourt (Ireland), 
1 vol., 1840—1842 

Fonblauque's Beports, Bankruptcy, 2 parts, 1840 — 
1852 


For. .. .. Forrest's Bcpoits, Exchequer, 1 vol., 1800 — 1801 

Forb. . . . . Forbes' Decisions, Court of Session (Scothmd), fob, 

1 voL. 1705-1713 . , 

Fort. De Ijaud. . . Fortoscuo, De Jjaudibus Legum Angliee 

Fortes; Bep. . . Fortescue’a Bepoits, fob, 1 vel., 1692 — 1736 

Fost. . . . . Foster’s Crown Cases, 1 vol., 1743 — 1760 

Fount. .. .. . Fountainhall's Decisions, Court of Session (Scotland), 

fol., 2 vols., 1078—1712 

Fox & S. Ir. . . . . M. 0. Fox and T. B. C. Smith’s Beporfs, King's 

Bench (Ireland), 2 vols., 1822 — 1825 

Fox & S. Beg J. S. Fox and 0. L. Smith's Begistration Cases, 

1 vol., 1886—1895 

Froom. (cii.) .. .. Fioemun’s Beports, Chancery, 1 vob, 1660 — 1706 


Freem. (K. b ) . . . . Freeman's Beports, iCing's Bench and Coiamou 

Pleas, 1 vob, 1670— 17(H 


Gab & Dav. 
Gale 

Gib. Cod. 
Gill. 

Glib. 

Gilb. C. P. 
Gilb. (CH.) 
Gilm. & F. 


, Gl. & J 

Olanv. 

Glauv. El. Chs. , . 
Glascock . 

Godb. . 

Gouldsb. . 

Qow 

. l^ill.. .. 


Gale and Davison's Beports, Queen’s Bench, 3 vols., 
1841—1843 

G^le'B Reports, Exchequer, 2 vols., 1835 — 1836 
Gibson's Codex Juris J^lcclesiastici Anglicani 
Giilard’s Reports, Chancery, 5 vols., 1857 — 1885 
Gilbert’s Oases in Law pnd Equity, i jpb, 1713 — 
1714 

Gilbert’s History and Practice of the Court of 
Common Pleas 

Gilbert’s Beports, Ohaucery and Exchequer, fob, 
1 vol., 1706—1726 

Gilmour and Falconer's Decisious, Court of Session 
(Scotland), 2 parts, Part 1. (Gilmour) 1661 — 1666, 
Port II. (Falconer) 1 681 — 1686 
01 yu and Jameson's Beports, Bankr&licy, 2 vole., 
1819—1828 

Glaiiville, De Xjogibus et Consuetudiuibus Begni 
Angliio 

Gluuviilo'a Flection Cases, 1 vol., 162;i — 1624 
Glascock’s Beports (Ireluml), 1 vol., 1831 — 1832 
Gcdbolt’s Beports, ICiug’s Bench, Common Pleas, 
and Exchequer, 1 vol., 1574 — 16^. 
QouldsborougVs Bejiorts, Queen’s J^nch and King's 
Bench, 1 vob, 1586—1601 ^ 

Gow'b Beporte, Nisi Prius, 1 vob^l818— rtSO 
OwiBim's Tithe Oases, 4 vol8.;^224 — 1824 ^ 

■ 0 

Hiirlstone and Coltman's Beportij, Ez^eqiier, 4 vols., 
1862— 1866 V 

Hurlstone and Norman's Reports, Exchequer, 7 vo 
1856—1862 



Abbreviations. 


liv 

( 

H. ATw. .. ^all and TwelU’ Beports, Chancery, 2 toIii., 1848—' 

« 1660 

H. & W. Hurlstone and Walixisley*8 Beports, Exchequer, 

1 voL, 1840— 1641 . , 

H. Jj. Cae. .. .. 01ark*B Beporttt, Houaeoi Lords. 11 toIb., 1847 — 1806 

Hag. Adm Haggard^B Beports, Adzdiralty, 3 vuls., 1822—1836 

Hag. Con. .. .. Haggard's Consistoria)!Jfep 9 ^e, 2 vols., 1789 — 1821 

Hag. Eoc. .. Haggard'eEoclesias^aid. Reports, 4 vols., 1827 — 1833 

Hailes . . . . . . Haues's LocisioiiB, Court of Session (Scotland), 

2 vols., 1766—1791 

Hale, C. L. . . . . Hale’s Common Law 

Hale, P. C. . . . . Hale's Fleas of the Crown, 2 vols. 

Har. & Bvith. .. .. Harrison and Buthorfurd’s Beports, Common Pleas, 

1 voL, 1863—1866 

Har. & W. . . Harrison and Wollaston’s Beports, King’s Bench 

and Bail Court, 2 vols., 1833 — 1836 

Haro. , . . . . . . Uarcarse’s Decisions, Court of Session (Scotland), 

. fol., 1 vol., 1681—1691 

Hard. .. .. ^ .. Hardres’ Beports, Exchequer, fol., 1 vol., 1656 — 1669 

Hare Hare’s Beports, Chancery, 11 vols., 1841 — 1853 

Hawk. P. O. . . . , Hawkins’s Pleas of the Crown, 2 vols. 

Hayes .. .. Hayes’s Beports, Exchequer (Ireland), 1 vol., 1830 — 

1832 

Hayes & Jo . . . . Hayes and Jones’s Beports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. & M. .. .. Hemming and Miller’s Beports, Chancery, 2 rols., 

1862— 1865 

Hat. .. .. Hetley's Beports, Common Pleas, fol, 1 vol., 1627 — 

1631 

Hob. .. .. Hobart’s Beports, Common Pleas, fol., 1 vol., 1613 

—1625 

Hodg. ,« .. .. Hodges* Beports, Common Pleas, 3 vols., 1835 — 

1837 

Hog. .. .. Hogan’s Beports, Bolls Ooru-t (Ireland), 2 vols., 1816 

—1834 

Holt (ADM.) . . . . W. Holt’s Buie of the Boad Cases, Admiralty, 1 vol., 

1863— 1867 

Holt (eq.) . , . . W. Holt’s Equity Beports, 1 vol., 1846 

Holt (K. B.>« ‘ . . . Siir John Holt’s Beports, King’s Bench, fol., 1 vol. 

1688—1710 

Holt (n. p.) . . F. Holt’s Beports, Nisi Prius, 1 vol., 1815 — 1817 

Home, Ct. of Sees. . . Home’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1735—1744 

Hop. & Colt. ., .. Hopwood and Coltman’s Begistration Cases, 2 vols., 

1868—1878 

Hop. & Fh. .« .. Hopwood and Philbrick’s Begistration Gases, 1 vol., 

1868—1867 

Horn &H., .# .. Horn and J^Liirlstone’s Beports, Exche(]uer, 2 vola.^ 

1838—1839 

Hot. Suppl. .. .. Hovondeu's Supplement to Yosey Jun.'s Beports, 

Chancery, 2 vols., 1753-- 1817 

Uud. ft B. . . Hudson and Brooke’s Beiiorts, King's Bench and 

Exchequer (Ireland), 2 vols., 1827—1831 
Hums * . . . . Hume's Decisions, Court of Ssssion (Scotland), 

\ 1 vol., 1781—1822 

Hut. . . ..p . . Hutton's Beports, Common Pleas, fol., 1 voL. 1617— 

1638 

Hy. B1 ^ > Henry Blackstopsis Beports, Common Pleas, 2 vols., 

^ 1788—1790 ,, 




Irish Common Imw Reports, 17 vols., 1849 — 
Irish Ohaiu-e^ Beports, 17 vols., 1850 — 1867 
Irish Eqtutv !£Uports, 13 vols., 1838—1861 
Irish lisw Beports, 13 vols., 1838—1861 



ABBHBTfATIOMB. 




h h, T. Irish Latr Times, J667 -(eurrent) 

I. B. (pi4»ceded by 4ate) Tneh Reports, sines 1893 ri8941 I t, B.) 

L B. O. L. Insb Beporis, O^ommoti Ijbw, 11 Tots., 1806^1677 

I. B. R«i. .. .. Iiiah Reports, Bquity, 11 vols., 1806 — 1877 

Ir. Giro. Oas Ixttih Oircuit Cases, 1 voL, 1841 — 1843 

Ir. Jur Jurist, 18 vols,, 184^186$^ < 

Ir. L. Beo. 1st ser. . . Bs^^Maoorder (Xr^nia) 1st huSm, ^ 48S7>^ 

Ir. Li. Beo. (n. 0.) * Iiaw Recorder (Ii-eland) New Series, 8 vols., 1638i^ 

1838 

IiT. Irvine’s JusticiaTy Reports (Scotland), 6 vols., 1862 — 

1867 

J. Bridg. . . . . Sir John Bridgman's Bepoi-ts, Common Pleas, fol., 

1 voL, 1613— 1621 

J. P. . . . . Justice of the Peace, 1837 — (current) 

J. Shaw, Just J. Shaw's Justiciary Reports (ScotlandX 1 TeL, 1848 

—1862 

Jac. .. Jacob’s Roports, Chancery, 1 vol.. 1821 — 1823 

Jac. & W. . . Jacob and Walker’s Beporis, Chaaoery, 2 vola, 1819 

—1821 

Jebb, C. O. Jebb's Crown Gases Beserved (Ireland), 1 vol., 1822 

—1840 

Jebb dt B. . . . . Jebb and Bourke's Beports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb & S. .. .. Jebb and Symee* Beports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenk. ., .. Jenkins* Reports, 1 vol., 1220 — 1623 

Jo. & Car. . . . . Jones and Carey’s Beports, Bzohequer (Ireland), 

1 vol., 1838—1839 

Jo. & liat. .. . . Jones and I^a Touche’s Reports, Chancery (Ireland), 

3 vols., 1844—1846 

Jo. £a. Ir. .. . . T. Jones* Beports, Rxchequer (Ireland), 2 vols., 1834 

—1838 

John. .. .. Johnson’s Beports, Chaoceiy, 1 vol., 1868 — 1860 

John. AH. .. . . Johnson and Hemming’s Beports, (^ncery, 2 vols., 

1860—1862 

Jur. ., .. Jurist Reports,* 18 vols., 1837 — 1864 

Jur. (n. 8.) .. Jurist Reports, New Series, 12 vols., 1*866 — 1667 

Just. Inst. .. .. Justinian’s Institutes 


KAO 

K. AJ. 

£. B. (preceded by date) 
Karnes, Diet. Deo. 
Kames, Rem. Dec. 
Kamos, Sel. Dec. 



Keen 

Keil. 

Xri. 





Keane and Grant’s Registration Cases, 1 vol., 1864 — 
1862 

Kay and Johnson’s Reports, Chancery, 4 vols.. 
1863—1868 

Law Reports, King’s Bench Division, ranee 1900 
(e.ff., [1901J2K. B.) 

Kames, Dictionary of Deoirions, ^Court of Session 
(Scotland), fol., 2 vols., 1640 — 1741 
Kames, Kemarkable Deoisiens, Court of Session 
(Scotlaud), 2 vols., 1716—1762 
KaiucH, Select Deouioxis, Court of Session (Sootland)^ 
1 vol., 1752—1708 

Kay’s Beports, Chancery, 1 voL, 1863 — 1864 
KeUe's Imports, fol., 3 vids., 1061-wl677 
Keen’s Beports, BoBa Court, 2 rAt 1830 — 1838 
Keilwey’a Sports, King’s Bench, foL, 1 voL, 1327— 
1678 

Sir John Kelyng’s Beports, Crown O aa e a, foL, 1 voL, 
1662—1707 

W. Kelynge's Reports, fd., 1 vol., Gluuioeiy, 1730 — 
1732; King’s ^Uoh, foL, 1731 — 1V34 
Kenyon’s Notes of Oases, King’s Rsnoli, 8 
1763—1769 


J 



Abbreviations. 


Ivi 


Keny. (ch.) 


Kilkorran 


E[nBpp 


Kn. & Omb. 


L. A. 



L. A Q. temp. Plunk. 


L. & O. tr/np. Siigd. 


L. ft Welsh 

• • 

L. O. 

R. 


L. J. 


* , 

Ii. J. 

aLm) 


L. J. 

[hOY.) 


L. J. 

on.) 

. . 

L. J. 

c. p.) 

*• 

L. J. 

BOOL.) 


L. J. ( 

BX.) 


L. J. 

BX. KQ.) 


L. J. 

(K. B. or Q. 11 .) 

• 

L, J. 

[M. 0.) 


L. J. 

k 0. 

• • 

L. J. 

;0. 8.) 


L. J, i 

^P.) 

•• 

L. J.(p. ftM.) .. 


L. J 

[r. 0.) 

• 

L. J 

[r. SI. ft A.) 

• e 

L. M. 

&P. 

• 


L. B. 



L. B. 

A. ft E. . . 


L. B. 

C. 0. B. . . 

. . 

L. R. 0. P. 


L. K. 

Eq. 


L. B. Exoh. 


L. R. 

H. L. .€ 

•• 

L. B. 

Ind. App. 

■ 

L. R. 

Ind. App. Suiip. 

Vol. 


L. B. 

It. . 

• ■ 

L. R. P. 0. 


L. R. 

P. &D. .. 

. . 

I. B. Q. B. . . 


L. B. So. ft Div. 

1. 

L.T. 

• 


IXT. 

Jo. 

e • 


fo. e.) 

. . 


ChBiiO'iy ( 111 Vul. II. of Keiiyou'a Nutoa of' 
^ ('aPAA, I7 m4 

ICilkoiiaii’h J)i‘iiHiona, (Juiirt of Koauioii (k$cotlaiid)i 
foL. 1 vol., 17a«~1702 

Kiiapp*8 l{o{)ort8. Privy Council, 3 vols., 1829 — 1836 
Knapp uiid Ombler’s l^eclion Cases, 1 voL, 18.34 — 
183d 

Lord Advocate ‘ 

Lloyil and Qoold’n Jtoports teuijt. Pliinkott, Ohaucery 
(Ireland), 1 vol., 183‘1 — 1839 
Lloyd and Goold's Ifeports t&tnjt. Sugflen, Chancery 
(Irelund), 1 vol., 183d 

Lloyd and Welsby’s Commercial and Mercantile 
(.’iiR«rt, 1 v.d., 1829—1830 
Local (Joveinmont UejKirtH, 1902 (cm rent) 

/jUMT Journal, lt>0(» - (current) 

Law Journal, Admiralty, 1800 — 1876 
Ijaw Journal, bankruptcy, 1832 — 1880 
Law Journal, Chancery, 1822 — (current) 

Law Journal, Common IMens, 1822 — 1876 
Law Journal, EccJesiaHticalCnsoa, 1888 — 1876 
Law Journal, Exchequer, 1830 — ]87d 
Law Journal, Exchequer in Equity, 1835 — 1811 
Law Journal, King’s Bench or Queen’s Bench, 
1822- -(current). 

liaw Journal, Magistrates* Cases, 1828 — 1896 
Law Journal, Noh ^ of Cases, 1888 — 1892 (from 1893, 
see Law Jourua^. 

Jiaw Journal, Old Series, 10 vols., 1823 — 1631 
Law Journal, Probate, Divorce and Admiralty, 1876 
— (cunont) * 

Law Journal, Probate and Matrimonial Cases, 1858->-> 
1869, 1866-1875 

Law Journal, Privv Council, 1866— (current) 

Law Journal, l^iobute. Matrimonial and Admiralty, 
1860—1866 

Lowndes, •Maxwell, and Pollock’s Beports, Bail 
»0ourt and Practice, 2 vols., 1860—1851 
Law Bepoits 

I jaw Bepoits, Admiralty uud Ecclesiastical Cases, 

4 vols., 1866—1876 

Ijaw Beports, Crown Cases Reserved, 2 vol&, 1865 — 

1875 

Law Beports, Common Pleas, 10 vols., 1866 — 1875 
Ijaw Beports, Equity Oases, 20 vols., 1 866-— 1876 
Law Beports, Plxchequer. 10 vols., 1865 — 187., 

Law Bepo^, English and Irish Appeals and Peerage 
Claime, House of Lords, 7 vols., 1866 — 1876 
Law Reports, Indian Appeals, Privy Council, 1873 — 
(current) 

Law Beports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872 —1873 
Law Beports (Ireland), Chancery and Common Law, 
32 vols., 1877—1893 

Law Beports, Privy Council, 6 vols., 1866 — 1876 
Law Beports, Probate and Divorce, 3 vols., 1866— 

1876 

Law Beports, Queen's Bench, 10 vols., 1865 — 1876 
Law Beportk, Scotch and Divorce Appeals, House 
of Lords, 2 vols., 1866 — 1876 
Law Times Beports, 1869 — (current) 

Law Times Newspaper, 1843— (ciurent) 

Law Times Beports, Old Series, 84 vols., 1843— 19M 



Abbreviations. 


, 1*0 


Lane • • 

Lat 

ha^TB. Reg. Cos. 
Ld. Raym. 

I^ach 

Lee 

Lee temp. Hard. 
Le. & Ga. 

Leuu. 

Lev. 

Lew. 0. O. 


Lib. Asr> , . 

Lilly 

Litt. 

Lofft 

Ijong. & T. 

Lud. E, C. 
Lumley, P. L. C. 
Lush. 

Lut. 

Lut. Reg. Cas. . 
Lynd. 


Lane'a Reports, Excheqiier, fol., 1 vol., 1600 — 1611 
Latch's BejMrts, King's J^oh, fol., 1 vol., 1626—1628 
Lawson’s Registration Oases, 1886— {current 
Lord Raymond’s Reports, King's Bench and Ooounosar 
J^leos, 3 Tols., 1694— 1732 
L^^'s Grown Oases, 3 Tolis., 1730 — 1814 
Sij^^Lee's Ec^esiastiieal Judgments, 2 yols.;i762— 


T. Lee's Cases temp. Hardwicke, King's Bench, 1 
1733—1738 ^ 

Leigh and Cave's Crown Cases Reserved, 1 vol., 1861 
—1865 

Leonard’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1662 — 1616 
Levinz’s Reports, King's Bench and Common Pleas, 
fol., 3 vole., 1660—1696 

Lewiu’a Grown Cases on the Northern .Oirouit, 
2 vols., 1822—1838 

Ley's Reports, Ki^'s Bench, fol.,^1 vol., 1608—1629 
Liber Assiaarnm, Year Books, 1— >61 Edw. UL 
Lilly's Reports and Pleadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 
—1631 

Loftt’s Reports, King's Bench, fol., 1 vol. ^1772 — 1774 
Longfield and Townsend's Reports, Exchequer (Ire- 
land), 1 vol., 1841—1842 
Luders’ Election Cases, 3 vola.. 1784 — 1787 
Lumley 's Poor Law Oases, 2 vols., 1831 — 1842 
Lushiiigton'fl Reports, Admiralty, 1 vol., 1869 — 1862 
Sir E. Imtwyche’s Entries and Reports, Common 
Pleas, 2 vols., 1682 — 1704 

A. J. Lutwyche's Registration Cases, 2 vols., 1843— 
1853 

Lyndwood, Provinciole, fol., 1 voL 


M. & S. . . . . . . Maule and Selwyn's Reports, King's Bench, 6 vols., 

1813—1817 ’ 

M. & W. .. .. .. Meeson and Welsby’s Reports, Exoheqtier, 16 vols., 

1836—1817 

Mac. & O. . . . . Macnaghfen and Gordon's Reports, Chancery, 3 vols., 

1849- 1852 

Mac. & LI. . . Macrae and llertslet’s Insolvency Cases, 1 vol.. 

1847—1852 

M‘Cle. . . . . M'Olelaiid’s Reports, Exchequer, 1 vol., 1824 

-M*Gle. & Yo. . . . . M'Cleland and Youngo’s Reports, Exchequer, 1 voL, 

1824—1826 

Macfarlane . . . . Macfm lane’s J ury Trials, Court of *Beesion (Scotland), 

3 parts, 1838—1839 

Maol. & Rob. . . Maclean and iiobinson’s Scotch Appeals (House of 

Lords), I vol., 1839 

Macph. (Ct. of Sees.) . . Maopherson, Court of Session (Scotland), Srd series, 

11 vols., 1862—1873 

Macq. . . . . . . Macqueen’s Scotch Appeals, House of Xiords, 4 vols,, 

1849—1866 

ICacr Macrory's Patent Oases, 2 parts, 11847 — 1866 

Madd Maddox's Reports, Chancery, 6 vols., 1816—1821 

Madd. A Q. . . . . Maddook and Geldart’s Bepc£.», Ohstaeery, 1 vol., 

1819—1822 (Vol. VI. of a&dd.) 

Madox . . . . Madox's Formnlare AnglicaAum , 

Madox, Exch. . . . . Madox’s History and Antiqui^-ies of the Exchequer, J 

. , < 2 vols, ' 

& G. . . • . Manning and Qranger's Reports, Common PWaa, 

7 vole., 1840—1846 ; 



Abbbsttateons. 


Mii 


ICan. ft By. (k. r.) 
BCan. ft By. (m. 0.) 

Mans 

Mar. h. Ck •• 
March 

Maxr 

Monh. .. 

Mayn. 


Mer. 

;; 

Milw 

e • • 

• 

Mod. Bep. 

* 

• • 

Mol. 

« • 

Mont. 

■ • 

Mont, ft A. 

« a 

Mont, ft B. 

• a 

Mont, ft Ch. 

• m 

Mont. D. ft l)e G. 


Mont. AM. 


Moo. 1*. C. C. 


Moo. P. C. 0. (N. 8 ; 


Moo. Ind. App, . . 

• 


Moo. ft P. 

m • 

Moo. ft S. 

• • 

Mood, ft M. 

e • 

Mood, ft B. 

a s 


Mood. C. C. 


Moore (k. b.) 

•• 

Moore (0. p.) 

. • 

Mor. Diet 

• • 

Morr ^ 


Mos * 


Murp. ft H. 

« . 



Murr. . . . • 

■a 

V 

m 

ay. ft Or. ' .. 


usm. 

. . 


Maxmiiig and Hyland’s Bsports, King’s Bench, 
• 6 ▼ols., IS'iT-'lddO 

Manning and Byland’s Magistrates’ Gases, 3 to1b„ 
1827^1830 

Manson’s Bankruptcy 'fod Company Cases. 1893-* 
(currenty 

Maiitime Law Bep<KrCr’'tCrockford), 3 vols., 1880 — 
1871 

March’s Beports, King’s Bench and Common Pleas, 
1 voL, 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Beports, Common Fleas, 2 vols., 1613 — 
1816 

Maynard’s Benoits, £xche((uer Memoranda of Edw. 
I. and Year Books of Edw. H., Year Books, Parti., 
1278—1326 

Megone’s Companies Acts Cases, 2 vols., 1689 — 1891 
Merivale’s Beports, Chancery. 3 vols., 1816—1817 
Milward’s Ecclesiastical Beports (Ireland), 1 vol.. 1810 
—1843 

Modem Beports, 12 vols., 1669 — 1765 
Money’s Beports, Chancery (Ireland), 3 vols., 1808— 
1831 

Montagu’s Bepoits, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayi-ton’s Beports, Bankruptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol., 
1 832—1 833 

Montagu and Chitty’s Beports, Bankruptcy, 1 vol., 
1838—1840 

Montagu, Deacon, and l>e Gex’s Beports, Bank- 
luptoy, 3 vols., 1840 — 18-14 
Montagu and Maraithur’s Repoits, Bankruptcy, 
1 vol., 1826— 1830 

Moore’s Privy Council Oases, 15 vols., 1836 -1863 
Mooie’s Privy Council Cases, New Senes, 9 vols., 
1862—1^73 

Moore’s Indian Appeal Oases, Privy Council, 14 vols., 
*1836—1872 

Mooie and Payne’s Beports,. Common Fleas, 6 vols., 
1827—1831 

Moore and Scott’s Beports, Common Fleas, 4 vols., 
1831—1834 » 

Moody and Malkin’s Beports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Kobin son’s Bepoits, Nisi Prius, 2 vol 4., 
18;«)— 1844 


Moody’s Ciown-Cases Beserved, 2 vols., 1824 — 1844 

Sir F. M'H>ie’s Beports, King’s Bench, fol., 1 vol., 
1486—1620 

J.* B. Mooie’s Beports, Common Fleas, 12 vols., 1817 
—1827 

Morison’s Dictionary of Dedsions, Court of Session 
(Scotland), 43 vols., 1632—1808 

MoireU’s Beports, Boaiaruptoy, 10 vols., 1884 — 1893 

Moseley’s Re^rts, Chancery, fol., 1 vol., 1726 — 1730 

Mn^hy and Murlstone’s Beports, Exchequer, 1 vol., 

Murray’s KepOrt^, Jury Court (Scotlssid), 6 vols., 
1816—1830 

Mylne and Craig’s Beports, Chancery, 6 vols.,^llm 
—1841 

Mylne and Keen’s Beports. Chancery, 3 vols., 
—1836 



Abbreviations. 


Nels 

Nev. A M. (K. B.) 

NeT. A M. (M. o.) 

Nev. A P. (K. B.) 

N«t. a P. (m. a) . 

New Ma^r. ^1*9. 

New Pi act. C;is. 

New Kep. 

New Sens. Caa. 

Nolan 

Notes of Canos 
Noy 

O. Biiflg. 

O’M, * H. 

Owen 

P, (preceded by da<» ) 

P. I) 

P. Wins. 

Pului. 

Paik 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. (''as. 
Peck. 

Per. A Da^. 

Per. A Kn. 

Ph. 

Phil £ 1 . Cai. . 
Phiilnn. . . 

Phillim. Eccl. Jud. 

Pig. AB. 

Pito. 



4ii 


Nelson'a Repoita, Chancery, t wol., 1625 — 1692 
, ^ Nevile and Manmog’B Beporte, B&ig’B Bench, 6 toIh., 
1632-^ i«a« 

Nertle and Manning's Magistrates’ Cases, S vole., 
1632^1636 

N^jj^e and Perry's Beports, King’s Beneh, 3 VolA, 

Na^e ai^ lorry’s Magistrates’ Cases, 1 vob, 1636-^ 
1837 

New Magistrates' Cases (Bittleston, Wise and 
Parnell), 2 vol<i., 1844 — 1848 
New Practice Cases (Bittleston and Wise), 8 Tols., 
18 J4— 1818 

New llopoitn, 6 to 18., 1862 -1865 
New l^isniona Magistrates’ Cases (Garrow, Hamer- 
toii, Allen, etc.), 4 Tola., 1844 — 1851 
Nolan's Magistrates* Cases, I vol., 1791 — 1793 
Notes of Cases in the Ecclesiastical and Maritime 
Courts, 7 vola., 1841—1850 . 

Noy's Reports, Slug's Bench, fol.’* 1 roL, 1568 —1649 

* 

Sir Orlando Bridgman's Reports, Common Pleas, 

1 vol., 1660— 1666 

O'Malley and llardcastle's Election Oases, 1869 — 
(cuiient) « 

Owen's Reports, King’s Bench and Common Pleas, 
fol., 1 Tol., 1557—1614 

Jjaw Reports, Probate, Diroroe, and Admiralty Dm- 
Sion, since 1890 (s.y., £1891] P.) 

Law Sports, Probate, Divorce, and Admiralty Divi- 
sion, 15 Tols., 1876—1890 

Peeie 'Williams* Reports, Chancery and King's 
Bench, 3 vols., 1695—1735 
Palmer’s Reports, King's Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Reports, Exchequer, fol., 1vol., 1743 — 
1766 • 

Patou's Scotch Appeals, House of Lords, 6 vols,, 
1726—1822 

.T Patei son’s Scotch Appeals, House of Loids, 2 vols., 
1851—1873 

Pe.ake's Rraorts, Nisi Prius, 1 vol., 1790 — 1794 
Peuke’s Admtional Cases, Nisi Piius, 1 vol., 1795 — 
1812 

Peckwell’s Election Cases, 2 vols., j 1 803 — 1804 
Peiry and Davison's Repoits, Queen’s Bench, 4 vols., 
1838—1841 '* 

Pony and Knapp’s Election Oases, 1 vol , 1833 
PhilUps’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps' Election Oases, 1 vol., 1780 
J. Phillimore’s Ecclesiastical Reports, 3 vols., 1764 — 
1821 

. Sir R. Philli more’s Ecclesiastical Judgments, 1 voh, 
1867—1876 

Pigott and Rodwell’s Registmtio^Cases, 1 vol., 1843 
—1846 

Pitcairn’s Crinunal Trials (Sco^Uud), 3 vohA, 1488— 
1624 

Plowden’s Reports, fol., 2 vols., 1660 — 1679 
. . Poilexfen’s Reports, King's Bench, fol., 1 vol., 1670 ^ 
—1682 

Popham’s Reports, King’s Bench, fol., 1 vol., 16^,1— 
W27 . . 



lx 


Abhreviattons. 


Pow. K. A D. , Povrei , Rodwell. auil Dew’s Bieution Oasee, a vols», 

• 184H «1AAr» 

Prec UU. .. .. Procedeuts iM Chaiiuery, fol., 1 toI., 1689 -1722 

Price Price’s Reports, Exchequer, 13 vols., 1814— 1824 

Q, 11. . . . . Queen’s iJench Beporte (Adolphus and Ellis, New 

Berios), 18 vols., 1841—1852 

Q. K. (preceded by date) Raw Reports, Queon's Bench Dirision, 1891 — 1901 

[1891] 1 Q. B.) 

Q. B. D. . . . . Raw Reports, Queen’s Bench l>ivision, 25 toIs., 

1876—1890 

R. .. The lloiKutrt, 15 vols., 1893 - 1895 

R. (Ob. of Sosa.) . . . . Rettie, Court of Session Cases (Scotland), 4th series, 

25 vols., 1873—1898 

B. P. 0 . . . . . . Reports of Patent Oases, 1884 — (current) 

R. R. • . . . . . . Revised Reports 

R. S. 0. . . . . . . Buies of the Supreme Court 

Bast. • - . • • • Bastell’s Entries 

‘Bayzi. .. BaynePs Tithe Cases, 3 voIh., 1575 — 1782 

Beal Prop. Cas. . . .« Real Property ('Jasos, 2 vols,, 1813 — 1847 

Bep. Ch. .. .. .. Reports in .Ihuncery, fol., 3 vola., 1015—1710 

Bick. & M. .. .. Biokards and Michael’s Roon*^ Slandi Reports, 1 voL, 

1885—1889 

Bide. Ad. .. Bickaids tuid Saundezs' i.ocus Standi Reports, 1 voL, 

1890—1894 

Ridg. temp. II. .. Ridgeway’s lioiioitH, £e7np. Uaidwioke, 1 voL, King’s 

Reijch, 1733 --I736; Chancery, 1744 — 174A 
llidg. R. A S. , . . . Ridgeway, Rapp, and Schoales’ Reports (Ireland), 

I vol., 1793—1796 

Hidg. Pari. Uep. , . Ridgeway’s Pailiamentary Reports (Ireland), 3 vols., 

1784—1796 

Bob. Eccl. . . . . Robertson’s Bcclesiaatical Reports, 2 voU,, 1844 — 1853 

Bob. Ti. & W. .. .. Boberts, Ijeeiuiiig, and Wallis’ New County Court 

Oases, 1 vol., 1849 — 1851 

Bobert. App. .. .. Bobertson’s Scotch Appeals, House of Lords, 1 vol., 

1709—1227 

Bobin. App. . . . . Robinson’s Scotch Appeals, House of Lords, 2 vols., 

• * •1840—1841 

Boll. Abr. . . Hollo’s Abridgment of the Common Law, fol., 2 vols. 

Bull. Hep. . . . . Belle’s Bejiorts, King’s Benon, fol., 2 vols., 1014 — 1625 

Bom . . . . Roniilly’s Notes of Cases in Equity, 1 pai't, 1772 — 

1787 

Bose .. .. Bose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 

Boss, R. O. . . . . Rosa’s laeuding Cases in Commercial Raw (England 

• and Scotland), 3 vols. 

Bewe . . Bowe’s Reports (England and Ireland), 1 vol., 1798 — 

• 1823 

Bui. Cas. . . Campbell’s Ruling Cases, 25 vols. 

Buss. . . Bussell’s Reports, Chancery, 5 vols., 1824 — 1829 

Buss. AM. . . Bussell and Mylne’s Repoi*ts, Chancery, 2 vols., 1629 

—1833 

Buss. A By. . . Bussell and Ryan’s Crown Cases Reserved, 1 voL, 

1800—1823 ' 

By. A Can. Gas. . . Railway and Canal Oases, 7 vols., 1835 — 1854 

By. A Can. Tr. Ca6. Railway and Canal Traiiie Oases, 1855 — (current) 

By. AM. Byan and Moody’s Reports, Nisi Prius, 1 vol., 1823 

^ ^ —1826 

8.0. . . • * Same Case 

8. O. (prebeded by date) Court of Session Oases (Scotland), sinoe 1906v^p., 

ri906] 8. 0.) 

9. AH Solicitor-Genera] 

Sai^l .. .. Ssint’sDIgeatolBegistratiou Oases, 1813 — 1906, 



Abbrbyiations. 


ScLlk. 

SttU. & Se. 

. Saiind. 
Sanxid. & A.. 

Saund. Si B. 

Saund. A C. 

Saund. A M. 


Set. 


flay. 

Sc. Jur. . . 
So. L. B. 
Sch. A Let. 


So. B. B... 

flcott 

Scott (ir. a.) 
flea. A Sm. 


Sel. Oae. Oh. . . 
Sp»». Gas. (V. 3.) 

ifi* 

Sh. A Macl. 

Sh. (Ot of fleas.) 

Sb. Dig. . . 

Sh. Just 

Sh. Sc. App. 

Sh. Teind Ot. 

Shop. Toiidh. 
Show. 

Shaw. Pari. Gas. 
Sid 


Sim. 

Aim. (R. 8.) 
Sim. A St. 


Skio. 


flm. A Bat. . . 

Sai.dk <i... 

K B. .. 

S^th. L. O. 
8^. Beg. Gas. 


-to' 




Salkeld's Bepoilst Bing'* Bench. 3 voU.. ■ 

Sausae and SouUy^a Baporte, Bolla Court 

1 ▼oL, 183V— 1S40 • . , ' 

Sau^ere'B Bepoite. King's Bench, 2 Tolik, 1668^19^ 
Sounders and AuetiD'aXiMua Standi Bepovti. g 

1895—1904 

Satti^i^ knd Biddor*« IiOcua Standi Beportei 191^^ 

(ontt^a^ / 

Saundere ah'd Cole'e Beports, Bail Court, 2 vola.. 1848 
^1848 

SauiidoTs and Macrae’s Gouuty Goiirts and InsolvenoY 
Gases (County Courts Cases and Appeals^ Yols. IL 
and III.), 2 vols., 1852—1858 
SaYile’s Beports. Common Pleas, fol.. 1 rol., 1580— 
1391 

flayer’s Bepoite, King’s Bench, fol.. 1 toI.. 1751 — 
1756 

Scottish Jurist, 46 vols.. 1829 — 1873 
Scottish Law ^porter, 1^63 — (current) 

Schoales and Lefroy’s Beports, Chancery (Ireland), 

2 vols., 1802—1806 • 

Scots Beviaed Beports • 

Scott's Beports, Common Pleas, 8 vols.. 1834 — 1840 
Scott’s Now Beports. Oummoa Pleas, 8 vols.. 1840 — 
1845 

Searle and Smith’s Beports. Probate and Djvoroa. 

1 vol., 1839—1860 

Select Cases in Chauoery. fol., 1 vol., 1685 — 1698 
(Pt. III. of Cas. in Ch.) 

Sessions flettloment Cases, King’s Bench, 2 vols,. 
1710—1747 

Shaw and Muclenn’s Scotch Appeals, House of Lords. 

3 vols., 1835—1838 

Shaw, Court of Session Gases (Scotland), Ist series, 
16 vols., 1821—1838 

F. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamoud, 3 vols., 1726 — 1868 
P. Shaw's Justiciary Decisions (Scotland), 1 vol.. 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lbrd8,.2 vole.. 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol.. 
1821—1831 

Sheppard’s Touchstone of Common Assui-ances 
Shower’s Bepoits. 'King’s Bench, 2 vola, 1678 — 1696 
Shower’s Gases m Parliament, fol., 1 vol., 1694 — 
1699 

Siderhu’a Beports, King’s BencK Common Fleas 
and Exchequer, fol., 2 vole., 1667 — 1670 
Simons’ Beports, Chancery, 17 vols., 1826 — 1852 
Simons' Beports, Ohaucery, New Series, 2 vola, 
1860—1862 


Simons and Stuart’s Beports, Chancery, 2 vols., 1822 
—1826 

Skinner’s Hepoits, King’s Bench, fol., 1 vol., 1681 — 
1697 . 

Smith and Batty’s Beports, KingR Bench (Ireland), 
1 vol., 1824—1825 

Smale and Giffard’s Beports, ^aucery, 1852 

*—1858 . 

J. F. Smith’s JEleports, King's Bench, 3 vols., 1803 — 
1800 • 


Smith’s Loading Ca|!M, 2 vols. 

O. L. Smith's Begiatration Cases. 1895^ — (ounent) 





i^BBREVlATlOKA. 


Ixii 


Smytbm .. .. Bmythe’s Repurte, Common Pleas (Ireland), 1 vol,. 

• 1839— 1840 

Sol. Jo. .* Solicitors' Journal, 1856— (curreut) 

l^oce . . . . Spence's Equitable Junsaiotion of the Oourt of 

Ohancerr 

Spinks Spinks’ Pnze Court Cfa no s, 2 parts, 18S4— 1856 

Stair Rep. . . ' Stair’s Decusons, CoOrt of Session (Scotland), fol., 

2 vole., 1661—1681 

Stark, Starkie's Beports, Nisi Frius, 3 Tols., 1814 — 1823 

Stat, B. & O. Rev. . . Statutory Buies and Orders Revised 

State Tr. . . State Trials, 34 vole., 1 163—1820 

State Tr. (n 4.) . State Trials, New Series, 8 vols., 1820— 1858 

Story Story’s Commentaries on Equity Jurisprudence 

Stra. Strange’s Reports, 2 vols., 1716 — 1747 

Stu. ki. & P. . . Stuart, Milne, and Peddie's Reports (Scotland), 

2 vols., 1861—1853 

Sty. .. Style’sRepuiiiS, King’s Bench, fol., 1 vol., 1646 — 1655 

Sw. Swabey’s B^orts, Admiralty, 1 vol., 1855—1859 

8w. & Tr. ... Swabey and Tristram’s Beports, Probate and Divorce, 

; 4 vols., 1858—1866 

Swan. .. Swanst in's Beports, Chancery, 3 vols., 1818 — 1821 

6 win. .. Swintou's Justiciary Beports (Scotland), 2 vols., 1835 

—1841 

Syme .. .. Syme’s Justiciary Beports (Scotland), 1 vol., 1826 — 

1829 


T. &M. 


T. Jo. 


T. L. B 

T. Raym. 

Taml 

Taunt. 

Tax Cas. . . 

Term £ep. 

Toth. 

Trist. 

Tudor, L. 0. Merc. Daw 

Tudor, D. 0. Real Prop. . 
Turn. A B. 

Tyr, 

Tyr. A Gr. 


Temple and Mew’s Criminal Appeal Gases, 1 vol., 
1848—1851 

.Sir T. Jones’s Beports, King's Bench and Common 
Fleae, fol., 1 vol., 1669 — 1684 
The Times Law B^orts, 1884 — ^current) 

Sir T. Baymond’s Reports, King’s Bench, fol., 1 vol., 
1660—1683 


Tamlyn's Reports, Rolls Court, 1 vol., 1829 — 1830 
Taunton’s Reports, Common Pleas, 8 vols., 1807— 
1819 


Tax Cases, 1376 — (current) 

Term Bepibrts (Dumford and East), fol,, 0 vols., 1786 
« —1800 

Tothill's Transactions in Chancery, 1 vol., 1669 — 1646 
Tristram’s Consistory Jud^ents, 1 vol., 1873 — 1892 
Tudor’s Leading Cases on Mercantile and Maritime 
Law 

Tudor's Tjeading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
—1826 


Tyrwhitt's Beports, Exchequer, 5 vols., 18i0 — 1835 
Tyrwhitt and Granger's Reports, Exchequer, 1 vol., 
1835—1836 * 


Yaugh. . . 
Vent. 

Yem. 

Yern. A Ser. 


Ytes. 

Yes. 


Yes. Sen. 
YSn. Abr. 
Yittv Supp. 


Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 
—1673 

Yentris’ Beports (Yol. 1., King’s Bench; YoL IL, 
Common Pleas), fol., 2 vols., 1668 — 1691 
. . Vernon's Beports. Chancery, 2 vols., 1680 — 1719 
Yemon and Scriven’s Repoits, King’s Bench (Ire- 
land), 1 vol.. 1766— 1788 

Yesey Jun.’s Beports, Cbaacery, 19 vols., 1789 — 1817 
Vesey and Beames’s Reports, Chancery, 6 vols., 1812 
* —1814 . 

Vesey Sen.’s Beports, 2 vols., 1747 — 1756 x, 

Yiner's Abridgment of Law and Equity, fol., 
Simlement to Yiner's Abridgment of iLaW^M 
Equity, 6 voUk 



Abbretiatioks. 


um 


W. Jo. 

W. N. (preceded by date) 

W. B. 

WaUie 

Web. Pat. Gas. . 

Welsh, BegN Oas. * . . 
Went. 

West 

West temp. Hard. 

West. Tithe Oas. 

White 

White A Tud. L. C 
Wigrht. . . 

Will. Well. & Day. 

Will. Well. & H. 

Willes 

Wilm 

Wils 

Wile. & S 

Wils. (on.) 

Wils. (KX.) 

Win 


Wm. Bl. . . 

Wm. Rob. 

Wma Sauud 
Wolf. & 13. 

Wolf. & D. 

WoU. 

Wood .. 


Sir W. Jones's Reports, Ring's Benoh and Commxm 
Plw, fol., 1 toL, 1020— JMO 
Larr Reports, Weeklsr Notes, IMB^^earrent 
C1860J W. N.) 

Weekly Reporter, 04 veds., 1862 — lOOd* 

WalUre Reports, Ghanoery (Ireland). 1 rol., 1700— 
1791 

Webster'ft Patent Oases, 2 vols., 160^—1806 
Welsh's Regist^ Cases (Ireland^ 1 ▼ol*« 1 8^’^ — 1840 
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Part I. — Definition and Classi^fication. Pant 

1. A power (a) is an authority reserved by or limited tp a ClasaiA* 
person to deal with or dispose of, either wholly or partially, real or 
personal property, either for his own benefit or that of others {h). Power. 

2. A common law power is an authority given to one person Common law 
by another to do an act for liim which is recognised by and opera- 

tive at common law. Such a power may be a bare authority or a 
power coupled with an interest (c). The execution of a common 
law power by the donee passes the legal estate, but only by virtue 
of the exercise thereof, and until execution the legal estate remains 
in the creator of the pow'cr, his grantee or lieir-at-law, as the case ’ 
may be. Powers of attorney and powers created by Acts of Parlia- 
ment are other instances of common law powers (d). 

« 

3. An equitable power is a power wliich affects the equitable Equitable 
and not the legal estate or interest ; the legal estate does not pass P®wer. 
by the execution of the power, but the legal owner must transfer it 

in order to complete the title of the appointee, and equity will 
comi>el such transfer (# ), for example, an ordinary power of appoint- 
ment among children in a marriage settlement by which personalty 
is vested in trustees. 


4. A power operating under the Statute of TJBes(./) is a power Power 
of revoking existing or declaring future uses vested in some person 
named for that purpose in the deed by which the uses to be affected statute of 
by the operation of the power are created. By virtue of the Statute UueB. 
of Uses (y ) a pow’er can Ixj created to call legal estates into existence 
in tlio future (y), which is therefore a common law power. 


5. Powers over real estate are either ’( I ) powers of ownership, 
(2) powers collateral, or powers relating to the estate of the 
donee of the i»ower in thfi land, and these are subdivided into 
powers appendant and in gross. 


Powers over 
real estate : 


(а) The word is used us u technical term and is distinct from the dominion 
which a man has over his own property (jKe Armstrong, Ez parts Qilchnst 
(1886), 17 Q. 13. B. 621, C. A. ; Van Grutien v. FoxwcU [ThiiU Appeal) 
(1901), 84 L. T. 64.6, II. L. ; Commissioner of Stamp Duties Stephen, 
[1904] A. C. 137, P. 0. ; and see Goailey v. Jones (No. 1), Goalley v. 
Jones (No. 2), [1909] 1 Ch. 667). 

(б) Freme v. CUmewt (1881), 18 Ch. D. 499, 604. 

(c) Since at common law, apart from the Statute of Ur^es, estates can 
only be limited in possession, or by way of remainder or reversion, to take 
effect on the actual determination of the preceding estate, the grantor of a 
common law power, not operating under the Statute of Use&cannot reserve 
to himself, or confer on any other perso]^ the power of revotingfor altering 
the want by any future act or iiistrumeat (Co. Litt. 237 a). 

(a) Sugden. Powers, p. 45 ; the 8th edition, 18C1, is referred to 
throughout this title. ^ 

(e) Ee Brown, Dtxon v. Brown (1886), 32 Ch. D. 697, 601*1 , Clouw V. 
Storey, [1911] 1 Ch. 18, C. A. • 

(/) 27 Hen. 8, c. 10; see title Equity, Yol. Xlll., p. 89.* ^ 

(g)*Sugden, Powers, c. 1. PoQuers of appointment or revocation may 
be reserved either in the body of the deed, or by indorsement before the 
execution of the deed, or by deed of even date (Sngden, Powers, p. 137). 
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(1) A power ot ownership is one which gives the donee eompletd 
dominion over f^e estate, although he has no estate^ in it, for 
example, a limitation to such uses as A. shall appoint and in 
default of appointment to B. gives A. a power of ownership. 

(2) A collateral power is a bare power given to a mere stranger 
who has no interest in the land, for example, a power of sale or 
exchange given to trustees who have no estate in land settled 
by legal limitations (A)* 

(3) A power relating to the estatt) of the donee of the land is a 
power given to some person having an estate or interest in the 
land over which it is exercised ; such a power is either appendant or 
in gross (i). It is appendant where tlie estate created by its exercise 
overrides and affects the estate and interest of the donee of the 
power ; it is in gross where the estate so created is beyond and does 
not affect the estate or interest of such donee (h). 

6 . Powers to dispose of property may be either general or 
special. A general power is such as the donee can exorcise in favour 
of such person or persons as he pleases, including himself (/), or his 
executors and administrators (»i). A special power can only be 
exercised in favour of certain s])ecirie<l persons or classes. A 
husband or wife, donee of a special pi'wer, can appoint to the 
other if an object of the power (n). 


{h) Dickenson v. Teasdale (1862), 1 Dc G. J. & Sm. 52, 59, 00. 

{%) Be D*AniiibaUt Andrews v. Andrews (1880), 15 Cli. D. 228, 232, 
C. A. ; Nottidge v. Bering, Itaban v. Bering, [1900] 2 Ch. 647 ; [1910] 1 Ch. 
297, C. A. 

(fc) A power of jointuring given to a tenant lor life is in gross, and so is a 
power to appoint the estate in remainder among his own children, but a 
power of leasing in possession is appendant (Butler’s note to f’o. Litt. 342). 
A power to appoint by will Veal estate, of which the donee was equitable 
tenant for life for her separate qse with remainder in default of appoint- 
nient in trust for her own right h^s,is appendant {Penney. Peacock {ilSi), 
Cas. temp. Talb. 41 ; and see Edwards v. Slctter {1065), Hard. 410; Tudor, 
L. C. Real Prop. 631). 

il ) Irvin V. Farrer (1812), 19 Ves. 85. 

(m) Mackemrie v. Mackenzie (1851), 3 Mao ic G. 569. 

(») Hughes v. Wells (1852), 9 Hare, 749 ; Holder d. Sulyard v. Preston 
(1T69), 2,Wil8. 400; Eedby v. Nedhy (1852), 5 Do G. & Sm. 377 ; and 
see title Husband and Wipf, Vol. XVI.. pp. 387, 388. A power to 
appoint by will only is a general power within the Wills Act, 1837 (7 Will. 4 
& 1 Viet. c. 26), s. 27 {Hawthorn v, Shedden (1866), 3 Sm. & G. 293 ; Be 
PowAVs ^Trusts (1870), 18 W. R. 228), and bo is a power to direct by will 
that a sum of money be raised and paid {Be Jones, Greeney. Gordon (1886), 
34 Ch. D. 65 ; Be Wilkinson, Thomas V. Wilkinson, [1910] 2 Ch. 216 ; but 
see JBs WaUinger's Estate, [1898] 1 1. R. 139, 148 ; Be Salvin, Marshall v. 
WolseUy, [190^ 2 -Ch. 459). A power to appoint to whom the donee 
pleases, excep|||a named person, is a general power so as to make the 
appointed fwOMsets for payment^ of debts {Edie v. Bdbington (1854), 3 
I. Ch. R. 668), but is not a general power within the Wills Act, 1837 <7 
Will. 4 & 1 Vmt. o. 26), s. 27 {Be Byron* s Settlement, Williams v. Mitchell, 
JfISOl] 3 Qh. 474 ) ; see title Wiu.s. Such -a power is a general or absolute 
'^wer withm the Legacy Duty Act, 1706 (36 Geo. 3, 0 . 62) {Brake y, 
(1843), & Fin. 267, H. L.). The postponement of the period 

of distribution of a foud, over which tt power of appointment to whoih 
the donee pleases is does not preV<9ht the power from being general 
{Be Keown*s Estate (l^fTZ), 1 I. R. Eq. 372), and, by a revocation of all 



Part I.-— DEFimrioN ANb CLAssiFicATtoN. • ,6 

7. In addition to the powers already enumerated, th$ra' are Piar|J: 
powers given to a person for the purpose of managing either his 

own or another person’s 2 >roperty ; such i)Owei‘s are of sale(o), 
leasing, partition and exchange (p). 

8. Finally there are i)owers to appoint to various offices, of Powwaof 

which the power of appointing new trustees is of tlio most general “snagemeDt. 
importance (q). Power* to 

appoint to 

“ offices. 

Part II. — Creation of Powers. 

Sect. 1 . — Instruments Creating Powers, 

9. Powers operating otherwise than under the Statute of Application 
Uses (?•) can be inserted in instruments of all kinds, while powers 
operating under the Statute of Uses (r) can only take effect on the powers in 
legal estate when inserted in deeds operating by transmutation of lieeda. 
possession, such as declarations of uses, fines and recoveries, feoff- 
ments to uses, releases and grants, where, the con usees, recoverors, 
feoffees, releasees, or granteos being in by the common law', the 

use grafted on to thoir sei.sin by the exorcise of the power is 
immediately executed by the statute without reference to any 
consideration (a). 

A power to appoint the legal estate opt^raiing under the Statute Seisin 
of Uses(/') requires a seisin in the grantee to uses out of which 
the use appointed is to take effect, commensurate with the estate 
to be ap 2 )ointed. Hence a 2 )ower to B. to appoint the legal fee can- 
not be engrafted on a mere demise or on a grant of a life estate to 
B. (f) ; but there must be a graiit to A. in fee to the use of B. for a 
term or for life and subject thereto to such uses as B. shall a2>point. 

10. In the case of a devise to uses.^the Statute of Uses(r) has no Application 

direct a 2 iplication, since it Aus passed before tlie Statute of Devises (?/), *** 

amilofrj to 

bequests “ in favour of A.,’’ a limilod power of appointment as well as a ‘i^^vises. 
life interest m A. was revoked {Re Broiwh, Currey v. Brough (2988), 38 
Ch. D. 460). A jiower to appoint by will 82 >ocially referring to the power 
or before a particular time is not a general wpwer within the Wills Act, 1837 
(7 Will 4 & 1 Viet. c. 26), s. 27 ; see Phillips v. Cayley (1889), .43 Ch. D. 

222, C. A. ; Be Davies, Davies v. Davies, (1892] 3 Cli 63 ; but although it 
may not be within that provision, it may nevertheless remain., a general 
power {Be Waterhouse, Waterhouses. Byley (1908), 77 L. J. (cii.) 3l), C. A.). 

A devise of estates on the trusts to be declared by another with respect to 
that other's residuary estate is a general power {Bristow v. Skirrow (No. 1) 

(1869), 27 Beav. 686) ; but see Bristow v. Skirrow (1870), L. R. 10 Eq. 1. 

{o) See pp. 72 et seq., post. ^ 

’ (p) See p. 74, .* 

i q) See title Tbusts ani> Trustees. 
r) . 27 Hen. 8, o. 10. 

*) Sugden, Powers, p. 140. Before the Statute of Uses (27 Hum. 8, 
the Wal estate would have remained vested in these 2 ^rsoBA and they 
would have been bound in equity to execute the estates createoT under the 
power, though not supported by any consideration. As to deeds gene- 
raUjF, see title Deeds and Other Instruments, Vol. X., pp. 366 et soq, 

(<) Sweet's Bythewood, Vol. V., p. 693, n. 

(R) Stat. (16401 32 Hen. 8, o. 1 (repealed 1837). 
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estate by 
common law 
and by 
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Intention may 
be express 
or implied. 


but it is applied by analogy, since it is considered that a testator, 
by (lovisiiig to usA, sliowa an intention that the rules, made appli- 
cable to deeds by the Statute of Uses (a), shall be applied to his 

A devise to uses is, however, good without a seisin to serve those 
uses (c), and although no seisin has been raised by the devise, yet 
the donee in exercising his power may create a seisin to serve uses, 
for such must have been the intention of the testator (d). 

U. Powers operating under the Statute of Uses (a) cannot take 
effect on the legal estate in a deed not operating by trarisniutation 
of poBsession, such as in a bargain and sale or a covenant to stand 
seised, but in such instruments a general power of revocation may be 
reserved and also a power to lease to a named person who is within 
the consideration, but not a general power to lease to any man. In 
these instruments there is no conveyance at common law ; the 
immediate legal estate vests by the operation of the statute, and the 
statute is then powerless to raise any further uses when required 
in pursuance of the power, since a use cannot be raised upon a 
use (e). 

12. In the case of a grant “ unto and to the use of A. and hia 
heirs ” A. is in by the common law, for a conveyance to A. to the 
use of A. and his heirs gives A. an estate in fee which it could not 
do under the statute (/) ; but he is also in under the statute, 
because no further uses can be directly declared (< 7 ). Whether a 
power operating on the legal estate can be grafted on to such a 
grant is doubtful OO- 

Sect. 2. — Kxpression of Intention to Create Powers. 

c* 

13.. No technical or express words are necessary either in a 
deed or in a will to create a- power, so long as the intention is 
sufficiently denoted (i). The intention may be found in a recital or 
in an exception from a prohibition (A), or it may be implied if the 


(а) 27 Hen. 8, c. 10. 

(б) Baker v. White (1876), L. R. 20 Eq. 166, 171 ; Cunliffe v. BrancTcer 
(1876), 3 OA. D. 393, C. A. ; Berry v, Bei^ (1878), 7 Oh. D. 657 ; Be Tan- 
queTay-Wi^ume and Landau (^82), 20 Cn. D. 465, 478, C. A. ; Be Brooke, 
Brooke v. Brooke^ [1894] 1 Ch 43. 

( 0 ) Sugden, Powers, pp. 146, 148. 

(d) Ibid., p. 198. 

(e) The question of the consideration remiired to raise uses under these 
instrument^ is of little importance now ; see Sugden, Powers, p. 138 ; Chance 
on Powers, pp. 60 ^ seg. ; se6; further, title Equity, Vol. XIII., p. 89, 
note (ff). 

(/) Meredith vt' Joans (1032), Cro. Car. 244. 

(g) Doe d. Lloyd v. Pasaingham (1827), 6 B. & C. 306. 

(7i) Sueden, Powers, p. 140; contra, 1 Sanders on Uses and Trusts, p. 167 
(is^Btenduig thift if an estate be limited unto and to the use of A. and hia 
Dkara by way' of mortgage, a power of leasing limited thereupon to A. ia 
invalid at law because A. is in by the common law). 

(1) Sugden, lowers, p. 102 ; Oxon {Bishop) v. Leighton (1700), 2 
876. 

(k) Bead v. Nashe (1689), 1 Leon. 147 (powers of jointuring and leasing 
implied out of a proviso for forfeiture in case of Venation owerwise than 



Part II.—CRfiATroN of Powers, 


7 


existence of a power is necessary for carrying oat some express 
provision (1), or if the person who could have created a power dearly 
makes his dispositions on the hypothesis that such a power exists (m). 

Sect. ^—Conatrtictwn of Poivera. 

14. The creation of a power over property does not in any way 
vest the property in the donee, though the exercise of the power may 
do 80 (n) ; and it is often difficult to say whether the intention was 
to give property or only a power over property. 

If an estate for life is Urst given and a power of disposition by 
deed or will added, this is not an absolute gift vesting the property 
in the donee (n). This rule applies although the first gift is on the 
face of it absolute and is only cut down by subsequent words (p ) ; 
but it is a question of intention, and it has been suggested that the 
express mention of the life interest might possibly be taken to be 


for jointures or leases) ; Be BoUon Eetatea, Ruaaell y. Meyriokf [10031 2 Ch, 
461, C. A. 

(2) Bateman v. Bateman (1739), 1 Atk. 421 (power of sale over land 
irapliod out of devise of land with proviso for payment of debts out of the 
devised estate) ; Curling v. Auaiin (1862), 2 Drew, dc Sm. 129; Tait v. 
Lathbury (1865), L. R. I'Eq. 174 ; Master v. I)e Croismar (1848), 11 ReaV. 
184 ; Sheffield v. Coventry {Karl) (1852), 2 Do G. M. & G. 651 ; Be Garnett 
Orme and Hargreaves' Contract (1883), 25 Ch. D. 595; Be Gent and Eason's 
Contract, flOOSj 1 Ch. 386; Bean v. Bean, [1891] 3 Ch. 150 (power to 
enter and take profits and power to convey by revocation of uses implied 
out of express powers of maintenance and advancement) ; and see Be 
Stamford and Warrington {Earl), Bayne v. Grey, [1911] 1 Ch. 266; [1912] 

1 Ch. 343, C. A. 

(m) Downes v. Timperon (1828), 4 Russ. 334 (a gift over in case a married 
woman should die without disposing of her interest by will taken to imply 
a power of appointment, since she could not otherwise have made a will 
during coverture; see title Husband and Wife, Vol. XVI., pp. 386 
et seq ) ; Wood v. White (1839), 4 My. & Cr. 460 ; Affleck v. James (1849), 
17 Sim. 121; Wheeler v. Howell (1857), 3 K. & J. 198; Knodker v. 
Bunbury (1840), 6 Bing. (n. c.) 306. The use of the word “assigns” 
has been held to imply the existence of a power of appointment {A.-G. v. 
Vigor ^803), 8 Ves. 256, 291 ; Tapner d. Beckham v. MerloU (1730), 
Willes, 177 ; Quested v. Michell (1855), 1 Jur. (n. s.) 488) ; but this alone is 
not now enough {Brookman v. Smith (1871). L. R. 6 Exch. 291 ; affirmed 
(1872), 7 Exch. 271, Ex. Ch. ; Milman v. Lane, [1901] 2 K. B. 746, C. A.). 

(n) Be Armstrong, Ex parte Gilchrist (1886), 17 Q. B. D. 521, C. A. ; 
Tremayne v. Bashleigh, [19081 1 Ch. 681, following Townsherul y. IJarrowby 
(1868), 4 Jur. (N. a.) 353, and Be Gerard {Lord), Oliphant v. Gerard (1888), 
68 L. T. 800, not following Steward v. Boppleton, [1877] W. N. 29, and 
BeO'Cormell, Mawle v. Jagoe, [1903] 2 Ch. 674 (and see Bower v. Smith 
(1871), L. K. 11 Eq. 279), and deciding that a covenant to settle after- 
aoqtiired property ffid not extend ti> property over which the covenantor 
acquired a general power of appointment. 

(o) Brad^ v. Westeott (1807), 13 Ves. 445; Beith v. Seymour (1828), 

4 Russ. 263 (a case of person.alty) ; Nannock v. Horton (1802), *7 Ves. 391 ; 
Liefe v. SaUingstone (1674), 1 Mod. Rep. 189 ; Archibedd v. WrUfkl (1838), 

9 Sim. 161 ; Scott v. Josselyn (1859), 26 Beav. 174; Be Thomson's Estate, 
Jlesrrtng v. Barrow (1880), 14 Ch. D. 263, 0. A. ; Pennook v. Pennock (I8f l^r 
L. B. 13 Eq. 144 ; Be Sanford, Sanford v. Sanford, [1901] 1 Ch. 930 ; and 
Bde Espinasse v. Luffingham (1840), 3 Jo. Sc Lat. 186; Be Bedh'otti's WiU 
.(1659), 27 Beav. 683 ; Re Richards, Vglow v. Richards, [1062] 1 (Jh. 76. 

(p) Be Strifwer'e Eetate, Shaw v, Jones-Ford (1877); 6 Ch. D. 1, C. A. ; 

Be Bounder, Williame v. Pounder (1886), 66 L. J..(CH.) 113 ; compare Re 
Jonee, Richards v. Jones, [1898] 1 Ch. 438. * 
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income with 
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power. 


Gifts of 
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estate with 
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Olfte of 
real estate. 


meiely a mention of one of the advantages attached to the Absolute 
interest passing ander the giit(^). 

If there is a gift by will to a person indefinitely, with a superadded 
power of disposition by deed or will, the property vests in him 
absolutely at once (r), and this will be so although the first gift is a 
gift of income only, if it is unlimited in point of time («). 

A gift of income for life, with liberty to use the capital if the 
income is not sufficient, creates a general power of appointment by 
deed or writing, but probably not by will, over the capital, where the 
word ** sufficient ” means sufficient for the desires of the beneficiary, 
but not where it means sufficient for his needs (f). 

16. A limitation of personal estate to the executors and adminis- 
trators of A. has the same effect as a limitation of real estate to the 
right heirs of A. (u). Consequently a gift to one for life, with 
remainder as he shall appoint, with remainder to his executors and 
administrators, is an absolute gift to him whether he appoint or not. 
So, too, such a gift to a riaa*ried woman is an absolute gift to her sole 
and separate use (a) ; and the result is the same though the power 
be testamentary only {h), and whether it be contained in a will or 
in a settlement (c). If the ultimate limitation is to the personal 
representatives of the donee, this (whether in a will or in a deed) is 
primd facie a limitation to the executo}s and administrators in 
their representative capacity (d). If the ultimate limitation is to 
the next of kin, or if, the limitation being to the personal repre- 
sentatives, these words are on the construction of the particular 
instrument read as equivalent to “ next of kin ” (/»), the donee only 
takes an interest for life with a power of disposition. 

16. If the subject-matter of tho power is real estate, and 
there is a remainder in default of appointment to tho heirs of the 

{q)'Iieid v. Atkinson (1871), 5 I. R. Eq. 373, per Chkistian, L.J., at 
p. 382. 

(r) Be Jones, Bichards v. Jones, [1808] 1 Cli. 438 ; Jloworth v. Dewetl 
(1860), 29 Bear. 18 : Doe d. Herbert v. Thomas (1835), 3 Ad. & £1. 123; but 
compare Be Sanford, Sanford v. Sanford, [1001] J Ch. 930. 

(«) Southouse V. Boto(l851), 16 Beav. 132; Weale v. OUive (No. 3) (1863), 
32 Beav. 421 ; Tredennielc v. Tredennick, [1900] 1 I. R. 354 ; and see Ra, 
TJHerminikr, Mounsey v. Bvston, [1894] 1 Cli. 675. 

(0 Be Bichards, Ughw v. Bichards, [1902] 1 Ch. 76 ; Be Pedrotti*s TTili 
(1869), 27TBeav. 583. 

(u) Anderson v. Dawson (1808), 15 Ves. 532, 536. 

(o) London Chartered Hank of Australia v. Lempriire (1873), L. R. 4P. C. 
572, 596. 

(b) Holloway v. Clarkson (1843), 2 Hare, 521 ; Devall v. Dickens (1845), 

9 Jur. 560'; .Peige v. Soper (1853), 11 Hare, 321 ; Gardiner v. Young (1876), 
34 L. T. 348 ; Be Omtow, Plowden v. Qayford (1888), 39 Ch. D. 622 ; Be 
Davenport, J'umer v. King, [1893] 1 Ch. 361. 

(c) Daniel v. Dudley (1841), 1 Ph. 1 ; compare Bulmef v. Jay (1834), 

3 My, Sf K. 197. 

.jp,(4) Sabertonvy. Skeels (1830). 1 Russ. & M. 687 ; Be Crawfords Trusts 
{l«64), 2 Di^w. ?30 ; Be Wyndhards TrusU (1806), L. R. 1 Eq. 290 ; Alger 
V, Parrott' (1866), L. R. 3 Eq. 328; Be BesVa SetUement Trusts (1874;l. 
L. R. ia.Eq. 686. 

(e) Anderson v. Dmoeon, supra; Baines v. OUey (1832), 1 My. It. 
466; Daniel Y. Dudley, supra, at p 6; Briggs r. Upton (1872), 7 Ch. 
App. 376. 
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life tenant, the life estate and the fee coalesce by the ral#.i]| 
Shelley's Case (/). 6o« too, a devise to A. for lYle, and after his 
death to the heirs of his body as he shall by deed or wiU appoint, 
and in default of appointment to the heirs of the body of A# as 
tenants in common, with a devise over in fee for want of such issue, 
gives A. anr estate tail (</). 

17. Clear words which would create an estate tail in realty 
generally give an absolute interest in personalty (/<)• 

18, The word “issue” in a will yrimd facie means the same thing 
as “ heirs of the body,” and is to be construed as a word of limita- 
tion (i), and in particular if there is a gift over on general failure 
of issue {k). The existence of a power of appointnient among issue 
does not vary the case, and if there are words of distribution, 
together with words which would carry an estate in fee, attached to 
the gift to the issue, whether such gift be express o^ implied, 
the ancestor takes an estate for life only. If the fee is vested in 
the issue, whether by direct words of limitation, or by implication 
from a power to a])point the fee to them, or otherwise, there is no 
need to imply an estate tail in the parent for the purpose of 
carrying out the intention that the estate should not go over until 
the exhaustion of the particular lino, and tlie parent’s interest 
is limited to an estate fur life with a siiperaddod power of 
appointment {1), 




Opemtibn of 
raid in 

ShslUyU Cate, 
Naturo of 
intweitin ' 
.pereonaltj 
created by 
entailing 
words. 

Construction 
of “ issue.*’ . 


19. A power to A. to appoint real or personal estate after his Construction 
own death is not rendered testamentary only by the mere reference ^ ^wers as 
to his death (w), but, if any wCrds are used which are inapplicable to " 
an execution by writing inter vivoSf or if an intention otherwise 
appears to confine the exercise of the i>ower to an execution by will, 
it is testamentary only in). 


(f) (1581) 1 Co. Kep. 93 b; Richardson v. Uarrison (1886), 16 Q. B. D. 

85, C. A. If the word “ heira” refers to persons designate, Shelley's Case 
(1681), 1 Co. Hep. 93 b, docs not apply {lirookman v. Smith (1871), L. 11. 

6 Exoh. 201 ; Evans v. Evans, [1892J 2 Ch. 173, C. A.). For the rule in 
SheUsy^s Case, mpra, see title Real Piioperty and Chattels Real. 

ig) Jesson v. Wright (1820), 2 Bli. 1, H. L. ; Doe d. Cole v. Goldsmith 
(1816), 7. Taunt. 209. 

(h) Forth V. Chayman (1720), 1 P. Wms. 663; Be Wynoh'e Trusts, Ex 
yarte Wyneh (1864), 6 De G. M. & G. 188, 200, C. A. ; Be Jeaffresots's Trusts 
(1866), L. R. 2 £q. 276; and see title Personal Propektv, Vol. XXII., p. 414. 

(i) Slater v. Danger field (1846), 16 M. & W. 263 ; Pelham Clinton v. 
Nevfcastle (Duke), [1902] 1 Ch. 34, C. A. ; affirmed [1903] A. C. 111. As to 
the general rules for the interpretation of instruments, see titles Deeds 
and Other Instruments, Vol. X., pp. 433 et aeq. ; Wills. 

, .r(Jfc) Bodc^ V. Fitzgerald (1868), 6 H. L. Cas. 823. 

. (1) l^oddy V. Fitzgerald, supra, at p. 865; Bradley v. Cq.rtwrMhl (1867), 

It, B. 2 C. P. 611. As to the use of the word “issue ” as a worn of hinlta- 
tipn and otherwise, see title Wiixs. 

(m) Anon. (1678), 3 Leon. U; Be Davids' Trusts (1869;. John. 496 . 
TomlMtaim v, Dighton (1711), 1 P. Wms. 149; Ex paite Wlllums (1m9), 

1 Jae. & W. 89 : Humble v. Bowman (1877), 47 L. J. (ch.) 02 ; Be^flaxkson's 

(1879), 13 Ch. D. 189; but see, contra, Kenney v. Kingston (1821), * 

2 & W. 431 ; Beid v. Beid (1858), 26 Beav. 469 ; Freeland v. Pearson 
( WDi L. B. 3 Eq. 668 ; Archibald v. Wright (1838)» 9. Rim. 161. 

in) Doe d. Thorley v. Thorley (1809), 10 East, 438 ; Walsh v. WaUinger « 

2 Russ. & M. 78 i Paitl Y, Bewstaon (1883), 2 My. & K. 434. 
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2b. A gift ove^in default of the exercise of the power, npt being 
a mere residuary gift, is evidence of an intention to create a power 
and not to give an absolute interest (o), as is the fact that the donee 
is under some disability which the donor cannot remove (p). 

21. If an estate for life is severed from the power of appoint- 
ment for the purpose of introducing other distinct and separate 
contingent estates which never, in fact, arise, the court may in a 
proper case infer that the donee takes not a mere life estate with a 
power of appointment, but absolutely 0/). 

22. Where there is an absolute gift, whether of realty or of 
personalty, followed by words sounding like a power, whether 
general or limited, and, snnhlr, whether by deed or will, with a gift 
over if it is not exercised, the gift over is repugnant and void(r). 

23. T3y the Land Transfer Act, 1897 («), the executors or 
administrators of a deceased person are given the same powers 
over bis real estate as they have over his chattels real. The 
Act (a) does not apply to the legal estate in copyholds nor to the 
estates of persons dying before the 1st January, 1898 (t), and in 
hose cases the older decisions apply. 

24. All real estate, except copyholds (//l, now devolves upon the 
executors, whether expressly devised to tbeiii or not (./.), but questions 
may still arise in regard to the executors’ power of sale in cases not 
governed by the Land Transfer Act, 1897 («). 

The general rule before the 1st January, 1898, was that a devise 
of land to executors to sell passeAl an estate, but that (1) a devise 

(o) Re Maxwell' ft Will (1857), 24 Beav. 246, 260 ; Ilenhj v. Donneiy 
(1863), 3 I. C. L. R. 213 ; compare lie lirierleu, Brterley v. Brierley (1894), 
43 W. R. 36, C. A. ; Be Weekfee' Setllement, [1897] 1 Ch. 289. 

(p) ,Beid V. Carleton, [1906] 1 I. R. 147. 

(g) Be Maxwell's Wxllf supra; Goodtitle d. Pearson v. Otway (1763), 2 
Wile. 6 ; Nowlan v. Walshs Nowlan v. lfiZd^(1851), 4 De G. & Srn. 684 ; 
Sugden, Powers, pp. 106, 108. 

(r) Re Mortioclc'e Trust (1857), 3 K. & J. 456; Uales v. Margerum 
(1796), 3 Ves. 299 ; Bull v. Kingston (1816), 1 Mer. 314. Tliis is an oft- 
sliuot of the general rule of law that a gift over in the event of the death or 
intestacy of the person to whom an absolute interest is given is repugn ent 
and void (Holmes v. Qodson (1856), 8 De G. M. & G. 152, C. A. ; Qulliver v. 
Va«a5 (174d), 8 De G. M. & G. 167, n. Lightbume v. Gtll (1764), 3 Bro. 
Pari. Cas. 250; Be Bixont Bixonv. Charlesworth, [1903] 2 Oh. 458 ; Coward 
V. Larlcman (1888), 60 L. T. 1, H. L. , Parnell v. Boyd, [1896] 2 1. B. 671. 
C. A.); and see title Yol. XV , p. 422. A doubt whether the rule 

applies where the power is testamentary only was raised in Be Mortlock'a 
Trust, supra, and la supported by Borton v. Borton (1849), 16 Sim. 552; 
Boe d. Stevenson v: Glover (1846), 1 0. B. 448; but see. contra, Weale v. 
OUive (No. 2) (1863), 32 Beav. 421 ; Robinson v. Busgate (1690), 2 Vern. 
181 ; MasJtelyne v. Maskelyne (1775), Amb. 750; Hixon v. Oliver (1806), 
13 Ves. 108; see also Southouse v. Bate (1851), 16 Beav. 132; Elton v. 
Wiephard (178U. 1 Bro. 0. C. 532. 

-*(*) 00 & 61 Yict. c. 65. 

(t) Land, Trailsfer Act, 1397 (60 & 61 Yict. c. 65), ss. 1, 2 ; see titles 

Ezxcutoks AXtD Aduimlstratohs, Yol. XIV., pp. 236, 238, 296, 298; 
Sale opXamo. , 

(u) See titles Coptbqlds, Yol. Ylll., p. 89; Executors and Adionu- 
TRATORS, Vol, XIV., p. 238. 

{x) Land Transfer Act. 1897 (60 6c 61 Yict, c. 65), s. 1. 
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that executors should sell the land, or (2) a devise that land aliattld 
be sold by the executors, or (3) a devise of land» to be sold by the 
executors, only created a power (y). 

25 . A power of sale over lands may be created without expTesB 
words, and although no donee is named, and enables the person 
who exercises it to pass the legal estate. in a will, there is a direc- 
tion to sell, but the testator does not say by whom the sale is to be 
made, the executors are presumed to be intended, unless a contrary 
intention appear from the will, whether the money is to 


GonstMiO' 

tioaof 

Powtofe, 

Exectttots* 
power of Mle 
although pot 
named as 
doneoa 


be 


applied in payment of debts or is given as legacies and is 
distributable by the executors (a). If, however, there is a devise in 
fee to any other person, no power of sale can be implied in the 
executors even though the devisee is a minor (^). 


26 . The power of the executors to sell real estate does not Execnton* 
depend upon any express direction that the estate shall be sold, but power 
if, from the whole purview of the will, it appears to hdve been the exp^s” 
intention of the testator that his real estate should be sold, and the direction to 
proceeds are to be distributed in such a manner as the executors 
alone can by law carry out, then there is an implied power given to 
them to sell the estate. The implication that the executors arp to 
take the power arises from the fact that the money is to pass 
through their hands and to bo distributed by them in the execution 
of their ofHco, as in payment of debts and legacies, or it may ba 
otherwise raised by evidence of intention on the face of the will. A 
mere division of real estate into shares would probably not be 
enough, but such a division, coupled with directions for investment 
of the shares, gives the executors a common law power if the real 
estate is not dncctly devised to any other ])er8on (c). 


(y) Sugden, Powois, pp. Ill — 115 ; 7)oe*d. Hampton v. Shatter (1838), 8 
Ad. & El. 905 ; 7 i . v Wilson (1862), 3 B. & S. 201 ; Lancaster v. Thornton 
(1760), 2 Burr. 1027 ; Knocker v, Bunhnnj (1840), 6 Bing. (n. c.) 306; title 
Executors and Administrators, Vol. XIV., p. 236. This third pro- 
position is not quite free from doubt ; see Co. Litt. 113 a. 

(а) Sugden, Powers, p. 117 ; 8 Vin. Abr. 463, tit. Devise (Q. e. pi. 1) : 
Newton y. Bennet (1782), 1 Bro. C. C. 135; Elton v. Harrison (1674), 2 
Swan. 276, n. ; Wareham v. Brown (1690), 2 Vem. 153 ; Carvill v. Carvill 
(1694), 2 Rep. Cli. 156 [301] ; AUiim v. Fryer (1842). 3 Q. B. 442, 446; 
Bentham v. Wiltshire (1819), 4 Madd. 44 ; but see, contra. Ward v. Devon 
(1805), cited in Forbes v. Peacock (1840), 11 Sim. 152, 160; Ourtis v. FuU 
brook (1849), 8 Hare, 25, 278; Anon. (1574), 2 Leon. 220 (case 276), 
referred to, Sugden, Powers, p. 115 ; see also, Pitt v. Pelham (1670), 1 Cae. 
in Ch. 176, sub nom. Pitsy. Pelham, 1 Lev. 304, H. L. ; Sugden, Powers, 
pp. 116, 119. The fact that the distribution of the proceeds of sale is not 
necessary entrusted to the executors viriute off^ii would not now be 
eonsidered conclusive, but only some evidence of intention. 

(б) Patton V. EandaU (1820), I Jac. & W. 189, 196. If the produce of 

the sale of realty and of the conversion of personalty are treated as blended 
into one fund, this is sufficient evidence of intention to gi^re the executors 
tiie power {Tylden v. Hyde (1825), 2 Sim. & St. 238). • v 

(e) Doe d. Jones v. Hughes (1851), 6 Exch. 223. It is pot enough to show 
that it would be more expedient to have the sale made by Mie executors 
than by the heir-at-law (Mower v. Orr (1849), 7 HaA), 47 J ; but see, 
contra, Comtek v. Pearce (1848), 7 Hare, 477; Oremway y. Qreenway 
(186^, 2 De G. F. & J. 128, C. A. ; Davie$ to Jonee and Evans (1883), 24 
Cb. D. 190; Flux y. Best (1876), 23 W. R. 228; Buchanam v. Anguss 
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Sb 0 t, 9. 27. The intention of the testator that the executot shoold take 

Gdurtnie- a power of sale onrer his real estate is sufficiently shown hy his 

tiop of charging that estate with the payment of his debts. A mere general 

direction that his debts shall be paid effectually charges them upon 
Powwr of sale all Ills real estate, whether the real estate is devised to the executors 
iioplied by or not, and whether the testator effectually disposes of it or dies 
SSen^of i^itestate as to it (d). But apart from the Law of Property Amend- 
Sebui. ment Act, 1859 (e\ the executor in such oases should not before the 
Ist January, 1898, convey the legal estate to the purchaser unless it 
was devised to him. 

Extent of 28. In the absence of any expression of a contrary intention, 
Interest the donor is taken to have created a power to pass the whole of his 

powcaf estate and interest (/). Even before the Wills Act, 1837 (g)f a 

* * power to appoint to or among particular objects authorised an 

appointment of the fee, although no words of inheritance were 
used, and better opinion seems to be that a power to appoint 
to such persons as A. sho’ild choose equally authorised a limitation 
of the fee (h). Since the Act (g) a general devise without words of 
inheritance passes the fee, and gives the power over the fee to the 
person in whom a power of appointing the property is vested, 
although the power itself does not confc.iin words of inheritance 
or words equivalent to them (i). 


Powers 
creatal by 
reference to 
other powciH 


29. Powers created by reference to other powers will be taken 
to be of the same nature and extent as such other powers, having 
regard to any change of donee, object, or circumstance. If, how- 
ever, there is any contingency or restriction personal to the donee 
of the power to which reference is made, such contingency or restric- 
tion is not attaclied to the created power ( j), and, if the original 
power is inconsistent with limitations and conditions to be attached 


(1862), 4 Macq. 374, H. L. ; lie Cameron^ Nixon v. Cameron (1884), 26 
Cln. D.'19, C. A. ; Be Cookes' Contract (1877), 4 Ch. D. 464; Be Wintle, 
Tucker v. WiniUt [1896J 2 Cli. 711 ; Carlisle v. Cooke, [1905] 1 I. B. 269). 

id) Shallcross v. Finden (1798), 3 Ves. 738, 739. A mere directiou to 
adjust and pay all claims is not suffleient (Be Eead'e Trustees and Mae- 
donald (1890), 45 Ch. D. 310, 0. A. ; Be Adams and Perry's Contract, [1899] 

1 Ch. 664). See, further, title Executors and Administrators, Vol. 
XIV., pp. 236—238, 296—300. 

(e) 22 & *23 Yict. o. 36 (**Lord St. Leonards’ Act”) s. 14: see title 
Executors and Administrators, Vol. XIV., p. 236. 

(/) Alloway v. Alloway (1843), 4« Dr. & War. 380 ; Wykham v. Wykham 
(\Sll), 18 Ves. 395, 416; Tomlinson v. Diqhton (1711), 1 P. Wms. 149; 
Bradley v. CaHwright (1867% L. R. 2 C. P. 611. 

(fl) 7 Will. 4 & 1 Viet c. 26. 

(A) Doe Chadwick v. Jaekson (1837), 1 Mood. & B. 6.63 ; SaltonhaU's 
Case (1074), 2 Lev. 104, suh nSm, JAefe v. SaUingstone, 1 Mod. Rep. 189 ; 
B. V. Stafferd (Mdr^fiw) (1806), 7 East, 521 ; Croeier v. Oroeier (1843), 3 . 
Dr. & Wai. 863, 383. 

(t) Kenworthy v. Bate (1802), 6 Ves. 793 (where the power was contained 
in a settlement); Strutt v. Braithwaite (1852), 6 De G. & Sm. 369; Be 
Z'^erminier, Jhmnsey v. Buston, [1894] 1, Ch. 676 ; and see Pugh v. Drew 
(1U69), 17 WI R. ft.88 ; Be Whistowe Settlement, Lovatt v. WiUiamson, [1894] 

1 Ch. 601 ; filo Trifngham's Trusts, Tringhamy. OreenhiU, [1804'] 2 Ch.487 ; 
Be Oliver'^ Setffement, Fvered v. Leigh, [1906] 1 Ch. 191 ; Be ThureWe 
Settlement, (hunt v. DkBedaW, [1910] 2 Ch. 181, C. A. 

(j) Harrington (Bart) y. HarrmgUm (Countess Dowager) (1868), L. R. 3 
* H.If. 205 : Morgan v. Butson (1848% 16 Sim. 284* 



'J Part II.— Creation of Powers. 



to the new bn^ the latter will be made to conform to the intonfton 
diB{)layed by Stich limitations (k). If property i/given to ttustoto 
subject to the pow'ers contained in another settlement, thbperSbtdf to 
exercise the new powors are primd facie the trustees of the original 
settleiment (2). If the words u^d are such or the like ” trusts and 
powers, this means corresponding, and not necessarily identicalf 
trusts and powers {m). 

30. A general reference to the trusts and powers of an existing Extent of : 

will or settlement incorporates the trusts and powers referred to, inoorporatiott'. 
but not the point of time when the benefits are to arise («). A byiSerenw ' 
reference to the “uses’* of another settlement may sometimes be " 

enough to incorporate the powers in that settlement, though not 
expressly referred to. The im 2 )lication of an intention to^sreate or 

keep in existence a power by reference may be rebutted by other 
evidence of intention. It is a question of intention whether the 
effect of a second gift is to make the property therein c6ntained a 
fund to be added tind treated for all purposes as an accretion to 
the funds originally settled, or to create another settlement with 
referential trusts (o). 

31. A power expressly created in general terms by an executed Reatriction 
instrument is not to be cut dowm except by express w'ordH(p), but if of powers, 
the instrument is executory the court may give effect to the 
intention of the instrument, although not stated in express terms. 

In the case of marriage articles this may more easily be done so as 
to givo effect to the presumed intention in favour of issue (g), but in 
the case of wills the intention must be very clear to enable a general 
])Ower to be cut do^Yn if expressly given (r). It has been held that 
the fact that a person lias a limited poYver of appointment does not 



{k) Orossman v. Bevan (1859), 27 Bcav. 602; Earle v. Barker (1805), 
11 H. L. Cas. 280. 

{1) Taylor V. Miles (1800), *28 Beav. 411 ; and see Shrewsbury {Earl) v. 
KeigUley (1866), L. R. 2 C. P. 130, Ex. Cli. 

(to) Ee Smith, Bashford v. Chaplin (1881), 45 L. T. 246 ; Oarde v. Garde 
(1843), 3 Dr. & War. 435 ; Marshall v. Baker (1862), 31 Beav. 608. 

(n) Hare v. Hare (1876), 24 W. B. 676 ; Berchtoldt {Countess) v. Hertford 
{Marquis) (1844), 7 Beav. 172 ; Minton v. Kirwood (1868), 3 Ch.^App. 614. 

(o) Eustace v. Robinson (1880), 7 L. R. Ir. 83, C. A. ; Ee North, Ideates v. 
BtaAop (1897), 70 D. T. 180; Ee WalpoWs Marriage SetUemen^ Thomson 
V. Walpole, [1903] 1 Ch. 928. 

(p) Mtntony. Kirwood, supra; Peover v. Rassel (1800), 1 John. & H. 

341 ; Wood v. Wood (1870), L. B. 10 Eq. 220; Meade Kina v. TTorren 
(1S63), 32 Beav. Ill ; but see, contra, Gould v. Gould (1850), 2 Jur. 
(N. 8.) 484 ; compare Cardigan {Earl) v. Armitage (1823), 2 B. & C. 107 ; 
Marruon v. Symons (1800), 14 W. R. 950 ; J^s v. Davies (1878), 8 Ch. D. 
205. A power in a marriage settlement of charging certain s^s in certain 
bvents must take effect when those events^appen, and oannot*be limited, 
controlled, or questioned in any degree on the ground that undor different 
states of drcumstances different results wotlla be arrived at {Knapp v. 
Knapp (1871), L. R. 12 Eq. 238). . W • 

(a) Bristow v. Wa/rde (1704), 2 Ves. 330 ; MUdmay's Oue (^84), t Co. 
BeS, 175a i Oooke r, Briscoe (1838), 1 Dr. & Wai. 500 ; Su^j. S&miim), 
fli.ffi m 168; Sugden, Powers, p. 430 ; Tasker V. (1834), 6 Sim. 025. 

(v) Mackinley v. Sison (1837), 8 Sim. 501 ; Ee Jufferys' Trusts (1872)* 
LVB. 14 Eq.rl36 ; compare Richardeon v. Harrison (1885), 16 Q. B D. 85 
C; A. ; aee title Wills, 
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Powers. 


SBOt.S. 



icddltional <>/ 
iubstltutiona 
powers. 


Object of 
power. 


General rule. 


control the generalitpr of words of limitation under which he takes 
an absolute est^e in default of appointment, but the expressed 
intention must in every case prevail («). 

32. If a power of sale, jointuring^ or the like already exists, and 
a second similar power is conferred oh the same donee, it is in each 
case a question of intention whether the second power is intended 
to be additional or substitutional. Ff both powers are given to the 
same person for the same object, and would be a double burden upon 
the property subjected to them, tlie presumption is in favour of 
substitution (t), but this presumption does not arise if the powers do 
not constitute a burden (a). If the second power is created by way 
of reference to the first, the inferouce is against a duplication of 

charges Xb). 

33. The object of the power may be of any nature not infringing 
any rule qf law or equity. It may be to revoke, either wholly or in 
part, the limitations mede by the settleruent or to raise concurrent 
interests for different purposes (c). It must not be illegal, and must 
therefore not infringe the rule against perpetuities (d), but a power 
is not bad for remoteness because some of the objects thereof are 
not within the limits allowed by the law. for those may be selected 
to whom a valid appointment in this r(^sr)Oct may be made(c); and 
limitations in default of appointment under a power which is void 
for remoteness are not invalid, unless they themselves contravene 
the rule against perpetuities ( / ). 


Part III. -Exercise of Powers. 


Skc’T. 1. — Personal Cainieitjj. 

34. Every person who is capable of disposing of an estate 
actually vested in him may exercise a power over land, and in 


(«) Barrymore v. Elite (1836), 8 Sim. 1 ; Medley v. Uorton (J844), 14 
Sim. 222 ; but see, contra. Brown v. Bamjord (1842), 11 Sira. 127, reversed 
(1846), 1 rh. 620 j compare Harnett v. Macdougall (1845), 8 Beav. 187 ; 
Moore y.JIlooTe (1844), 1 Coll. 64; and see Van Grutten v. Foxwell {Third 
Appeal) (1901), 84 L. T. 645, H, L. 

(0 WigeeU v. SmUE (1823), 1 Sim. & St. 321. 

(a) Boyd v. Petrie (1872), 7 Ch. App. 386. 

(b) Hindle v. Tc^lor (1856), 6 De G. M. & G. 677 ; Cooper v. Macdonald 
(1873), L. B. 16 Eq. 268; Eustace v. Eohinson (1880), 7 L. B. It. 83, 
C. A. ; Trew v. Perpdual Ti^ee Co., [1895J A. C. 204, P. C. 

(c) WhethiT the power extends to the whole or only to a part depends 
upon the intention appearm|L upon the particular settlement {Freke v. 
Barrington {Lord) (1791), 3 Brt. C. C. 274). 

(d) See title PEBFSTUiTnss, Vol. XXII., pp. 293 et seq. 

S (e) AUenhohmgh v. Attenborough (1866), 1 E. & J. 206; Hockley v. 
JHaiohoy {TJQQUI Ves. 143, 150; Slark v. Dakyne (1874), 10 Cb. App. 30 ; 
.rngmy^Pownall (1843), 13 Sim. 393 ; Be Veale'e TtnsU (1876), 4 D. 
01 } af&rmed (1B77)» 5 Ch. D. 622, C. A. ; Be Blew, Blew v. Gunner, 11906] 
1 Ch. 024. ^ 

(f) Re Abbott, Peatdidc v. Prigovi, [1893] 1 Ch. 64 ; see title Perpetuities, 
VoL XXn., pp. 293 d aeq. 
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like manner every such person may exercise powers affecting sedr. l." 
personalty O7). # 

Sect. 2 . — Delegation of Powers, CapEral^' 

35 . In considering the Relegation of powers the distinction bl&tlvetioQ to 
between powers amounting to absolute ownership, those implying coBjrideted. 
personal discretion, and powers to do merely ministerial acts must 
M borne in mind. The rule is that a power involving the exercise 
of personal discretion by the donee cannot be delegated (A), but 
a power which is merely ministerial and involves no personal 
discretion can be delegated (t)- 

{g) Sugden, Powers, p. 153. As to an undischarged felon, see Mainprice 
V. Pearson (1877), 25 W. R. 768 ; and as to the power of the administrator 
of a convict’s estate to disentail, see lie Gaakell and Walters* Contract, 

[1906] 2 Ch. 1, C. A.; and see title Criminal Law and Procedure, 

Vol. IX., p. 429. As to married women, see title Husband and Wife, 

Vol. XVI., pp. 386 et seq. ; as to infants, see title Infants an5 Children, 

Vol. XVII., pp. 53, 64 ; as to persons mentally incapable, see title Lunatics 
and Persons of Unsound Mind, Vol. XIX., pp. 396 etseq., 448, 449. 

(A) Combes* s Case (1613), 9 Co. Itep. 75 a ; t>e Bussche v. Alt (1878), 8 
Ch. D. 286, 310, C. A. ; and see title Agency, Vol. I., pp. 149, 169, 170. 

The attempted delegation is a mere nullity and has no effect (Carr»v. 

Atkinson (1872), L. K. 14 Eq. 397), and it makes no difference whether the 
objects of the delegated power arc or are not objects of the original power 
{Williamson v. Farwell (1887), 35 Ch. D. 128, 141 ; see Siockb^'^^e v. 8tory 
(1871), 19 W. H. 1049 ; Webb v. Sadler ( 1873), 8 Ch. App. 419 ; Burnaby v. 

Baillte (1889), 42 Ch. D. 282). A person cannot delegate the power to con- 
sent to the execution of a xiower {Bawkina v. Xemp (1803), 3 East, 410), 
unless a right to delegate can be implied on construction, from the obvious 
impossibility at the date of the deed creating the power that the doneo 
can always act in person {Stuart v. Norton (1860), 9 W. R. 320, P. C.). A 
trustee cannot delegate a power of sale to his co-trustees in order to buy 
Umself {Bulteel v. Abinger {Lord) (1842), 6 Jur. 410); see title Trusts 
and Trustees. A tenant for life under tlfe Settled Land Acts (see title 
Settlements) cannot delegate his powers (Settled Land Act, 1883 (45 & 

46 Viet. c. 38), s. 50). Powers of leasing are powers requiring the exercise 
of personal discretion {Robson v. Flight (1865), 4 Do G. J. & Siu. 608, 

614). 

(i) Ingram v. Ingram (1700), 2 Atk. 88 ; Alexander v. Alexander (1755i. 

2 Ves. Sen. 640 ; A.-Q. v. Berryman (1752), cited 2 Ves. Sen. 643 ; Chester 
y, Chadwick (1842), 13 Sim. 102. A corporation can delegate the implied 
j^ower of electing corporators in order to preserve the corpesration to a 
^lect port of themselves, but not to strangers {li. v. Bird (1811), 13 East, 

367) ; and a majority of such selected corporators can bind the minority 
(B. v. Monday (1777), 2 Cowp. 630; E. v. Porto(1775), 1 Cowp. 248; Smyth 
y. Darley (1849), 2 11. L. Cas. 789); see title Corporations, Vol. VIII., 
p. 346. Powers operating under the Statute of Uses (27 Hen. 8, c. 10) 
musti be strictly construed, and can only be exercised so as to pass the legal 
estam by the person named ; see M'QueenMf, Farquhar {\%0^, 11 Ves. 467, 

Newman v. Warner (1861), 1 Sira. s.) 467 ; but see Brassy v, 

Challkera, Seacome y. HoZme (1854), 4 De G. M. & G. 628, C.*A- ; the Iros- 
tees and Mortgagees Act, 1860 (23 & 24 Viet. c. 145), s. 27. Lord Cran- 
worth's Act (now repealed), and the Tru^e Act, 1893 (56 & 67 Viet, 
e. 53), s. 22. Although a trustee cannot delegate his discretion, 
nothing improper in nis consulting benefician^ ; see Frasey v. J^rdoeh 
(1881), 6 App. Ci^ 855, 864 ; A.-O. v. ScoU (1750), 1 Ves. SeR..413 ; 

X, Harmast (1859); 1 De G. F. & J. 253, C. A. ; Re HetUng and MertoH*a 
CotiSraet, [1893] 3 Ch. 269, 280, C. A. ; Re Airey, Airey x. Slapliton, [1897] 

1 Ch. IC^; title Trusts and Trustees. A father may mve two suryiving 
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Fowjers. 


3. A general power eqahalenfc to absolute ownership can be dele- 
Delegatloft gated (/;, and suc]j^ delegation may be either voluntary or involun- 
tary, that is, by operation of law (k). 

Seci. 3 . — Survitoiship of Powers . 

Dfaftftiotion to 36. In ^considering the survivorship of powers it is necessary 
baoonsJdtiuJ. Jjq distinguish between powers and trusts: powers are never 
imperative, hut are ut the discndion of the donee ; trusts are 
imperative, and if the trustees die or refuse to act the court will 
supply others in their place ; a trust is never allowed to fail for 
want of a trustee (1). More powers are strictly construed and can be 
exercised only by the persons designated either exprc'^sly or by 
reference as donees of the power; such jx isoiis may in the case of 
powers anno\e<l to a trust estote bo the persons to whom the 
estate from time to time may come (m). 

{In the (loodfof Varnell (1872), L U 2 P. & 1). 370; see title Infants 
AND I'lIilDUKN, Vol. XVIl., p. 12i) . 

(/) Combes' a rVwe (1613), OCo Hep. 76 a, ^Vhlte v. (1862), 1 Drew. 

298, 304. For thi^i purpose an executor is regaided as absolute owner of 
the testator's personal property, and in \y delegate Ins power to collect debts 
{Vane (Earl) v. Etgden (1870), 5 Oh App. 603). A mortgage of leaseholds 
by the executor may contam a power of sale i Russell v. Plaice (1864), 18 
Beav. 21 ; compare Sandere v Eicharda (1846), Coll. 668 ; and see Cruih- 
shank V. Dufftn (1872), L. B. 13 £q 665 ; Bicketts y. Lewis (1882), 20 Ch. D. 
746 : Thome v. Thorne^ [1893J3 Ch. 196 ; title Bxbcutors and Adminis* 
TRATOB9, Vol. XIV., p. 296). A power to mortgage authorises a mortgage 
containing a power of sale {Bridges v. Longman ( 1857), 24 Boav. 27 ; Bennett f 
V. Wyndham (1866), 23 Beav. 621 ; SeUby v. Cooling (1867), 23 Boav. 418 : 
Cook V. Dawf>on (1861), 29 Beav. 123, 128 ; Be Chavoner'a Will (1869^, 
L. K. 8 £q. 669 ; and see Pearson v. Benson (1860), 28 Beav. 698 ; see, 
contra^ Ihake v. Whitmore 19 L T. (o. &.) 243; Clarke v. Boyal 

FanovUcon 4 Drew. 26; see also title Mortgage, Vol. 

p. lOl • ' 

{k) (1) Bankruptcy; see title Bankrdptct and Insolvency, Vol. II , 
p. 146; (2) judgments opeiating as a charge upon any property over which 
there may be a power ot dibposition, see Judgments Act, 1838 (1 & 2 
Viot. 0 . 110), B. 13; Law of Property Amendment Act, 1860 (23 & 24 
Viet. 0.38); Judgments Act, 1864 (27 28 Viot. o. 112); titles Execu- 

tion, Vol. XIV , pp, 69, 70 ; Judgments and Orders, Vol XVIIT., 
p. 220 ; (3) lunacy ; see Imnacy Aid, 1800 (53 & 64 Vict. c. 6), ss. 20, 128, 
129 ; and see title Lunatics and Persons of Unsound Mind, Vol. XIX 
pp. 414, 466. 

(l) See title Trusts and Trustees. • 

(m) Coh y, Wade (1807), 16 V4s. 27; Townsend v, Wilson (1818), 1 
B. & Aid. 608 ; Hale v. Deue^ (1821), Jac. 189 ; Lane v. Debenham (18531, 
11 Hare, 188 ; Cooke v. Cniuford (1842), 13 Sim. 91 ; Mortimer v. IrelaM 
(1847), 11 Jur. 721 ; Be Morion wnd IlalleU (1880), 16 Ch. D. 143, C. 

IngUbjf and Book and BorwichJJnwn Inswranos Co. (1883), 13 L. BfeTr. 
326; Be PirUh. and Tong's Co^aat, [1897] W. N. 178; Be BumnfMtnd 
Smiih, [1897] 2 @h. 361, C> A. ; Be Bacon, Toovey v. Turner, [1907] I CmfjD ; 
Be Waidanief Rivers v. Wmdanis, [1908] 1 Ch. 123; Be Orumlem and 
Mewx's Contract, [1909] 1 Ch. 600 ; see Be BovBedge's Trusts, Bouf^e v. 
Bald, [11^0] 1 Ch^80 ; Be Davitfi and Kent's Contract, [1910] 2 Ch. 35, IT. A. ; 

eontm, Osbome to Bowled (1880), 13 Ch. D. 774 ; and m title 
^IsxbIDOtors jin>MiNx8TR\roRS, Vol. XIV., p. 304. .i^ower tm. and 
B. and thdr heha ja exercisable by B. and the heir of A. Wter th^eath of 
A, (ManseH iLady) v. Mansell {8irB.) {1757), Wilm. 36, 61 ; 

V. Wilson, eiipra ; Bate v. Dewes, supra). A power to A. and JMs 
^dxerciBAble by the grantee, devisee, heir, or executor of the 



pAftT III.— Exercise of Poweiw. 


1 ? 

Apart from the Conveyancing Acts, 1881 and 1882 (w), a bare 5^* A 
power given to two or more iianied persons canaot be exercised 
by the survivor (o), but when the power is given to three or motta / 

glenerally, as to “ my trusters,*’ “ my sons,” and not by name, the ruImss to ‘ 
authority survives whilst the plural number remains (p) ; and aurriTorabip^ 
where tlie instrument creating the power came into operation since 
the 31st December, 1881 , after the death of the survivor the authority 
now survives to his personal repi'eseutative until new trustees are 
appointed (q). 

Sect. 4. — Vowers Anvexrd io an Office. 

37 . Whf3n a power is annexed io an ollicn all persons who fill the Powers giren 
oflilce can exorcise the power, bat if the pow'er is given to persons to persons or 
named oflicially (r), it is a question of intention in each case ^ , 

whether the power is given to the persona or annexed to the olTice (»). 

If, however, the power arises by implication, it attaches to the oflico 
and may bo exercised l^y the holder for the time being (t). ' 


V. Whitfield (1670), 1 Vent. 338 ; Sahway v. Strnwhridgc (1855), I K. Sc J, 
371; affirmed 7 De G. M. & G. 504 ; Hind v. Poole (1855), 1 K. & J. 371). 
A power of sale given to a person, his executors and administrators, can 
be well executed by an adminstrator durante minoris cptnte {Moneell v/ 
Armstrong (1872), L. K. 14 Kq. 423 ; Ite Thompson and M^Williama* Gon- 

[18061 1 I. II. 356, C. A. ; \n\\ lie Rohimon and Sorda (1879), 3 
L. it. Ir. 420). The only limit to liis uiilhorily is the duration of the 
minority (Re Cope, Cope v. Cope (1880), 1(» (’h. D. 49; see title DxECUTOKa 
AND Admin laiit A TORS, Vol. XlV., p. 108) A discretionary power to 
oadoy on a business, given to an executor who renounces, cannot, however, 
bel^xercised by the iidmimstiator (Lambert v. llendle (1863), 3 New Rep. 
247)^1 By the Conveyancing Act, 1911 (1 & 2 Geo. 5, c. 37), s. 8, the legal 
persi^al representative of a sole trustee, or, where there was more than 
one, Hic legal personal representative of the last surviving trustee, can 
\exerqi6e any power or trust which the sole or last surviving trustee could 
exeieisod; and see the text, infra. * 

, (n) 44 & 45 Viet, c. 41 ; 45 & 46 Vict. c. 39 ; and see note (w), p. 16, ante. 
|(o) Mansell (Lady) v. Mansell (Sir E.) (1757), Wihn. 36, 51. This rule 
pplics to a power of revocatioh (Montefiore v. Bronne (1858), 7 H. L. Cas. 
U), and to a power to consent (Atwatere v. Birt (1601), Cro. Eliz. 856), 
Lut does not apply to protectors of settlements (Bell v. Holthy (1873), 
R. 15 Eq. 178; Ee Bayley -Worthington and Cohen^s Contract, [1908] 1 Ch. 
. C. A. ; affirmed [1908J A. C. 97 ; and see ClarJee v. Chamberlin (1880), 16 
(W&y. 176) ; see, further, title Settlements. 

J® Lee V. Vincent (1584), Cro. Eliz. 26; Jeffreys v. Marshall (1870), 19 

W. lp, 94 ;^but see, contra, Sykes v. Sheard (1863),'2 De G. J. Sc Sril! 6, C. A. 

Conveyancing Act, 1911 (1 & 2 Geo. 5, c. 37), s, 8; and "See title 
'S AND Trustees. 


or example, " to my executors, A. & B.” 

V. Barnes (1634), Cro. Car. 382 ; Eaton v. Smith (1839), 2 
Brassey v. Chambers, Seacome y. Holme (1853), 4 De G. M. &; G. 
626, Byam v. Byam (1854), 19 Bear. 58; Bartley v. Bartley (1856), 

3’ Dr 14 ; Re Cookes' Contract (1877), 4 Ch, D. 454 ; Devitt y^Keamey 
(IMS' B- Ir. 45, C. A. ; Velany v. Delany (1885), 16 L. B. Ir. 55 ; Re 

tparte Butcher (1880), 13 Ch. D. 465, C. A. ; Crawford v. Forehaw, 
[1891]' 261, C. A. ; Re Smith, Eastioh v. Smith, [1904] 1 Ch. 139 ; we . 

Whi^e l*J)ermoU (1872), 7 I. B. C. L. 1 ; Re Bacon, Tooyey l^meri 

[10071 475 ; but see, contra, Danne v. Annae (1562), Dyer# 219 a ; 

XoqbT. (1684), 1 And. 145; Anon (1500), Dyer|177*a; and see 

ISpIms d (1866), 4 De G. J. & Sm. 008, 013 *, title Execotoes amb 
ABIOK a^S, Vol. XIV., p. 304. 

(I) A ^%4), 2 Leon. 220 (case 276); Anon. (1680), Dyer, 371 b ; 
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Sect. B. 
ReaidBiteB 
for Valid 
ExOcntion of 
a Power. 

strict 

observance of 
every 

requirement. 


Sect. B.—^Ttequisitea for Valid Execution of a Power, 
SuB-&Ecr. 1 . — In General. 

38 . Subject to the statutory rules in repjard to powers executed 
by deed or will(M), every circumstance, required by the instrument 
creating the power to accompany the execution of it, must be strictly 
observed (u)- The author of a power may surround its execution 
with as many solemnities and direct it to bo carried out by such 
instruments, at such times, and with the consent (.r) of, or by, such 
persons as he pleases, provided that he does not transgress the 
rules of law or equity. 


Si’B-SEor. 2 . — jIs to Deeds. 

Sxeculion of 39 . Since the 13th August, 185‘J, a deed, executed in the 
feedfl. presence of and attested by two or more witnesses in the manner 

in ^\llich deeds are ordinarily executed and attested, is, so far as 
respects the execution and attestation thereof, a valid exercise of 
a power of appointmenu by deed, or by any instrument in writing 
not testamentary, notwithstanding that it shall have been expressly 
required that a deed or instrument in writing made in exercise of 
such power should be executed or attested with some additional or 
other form of execution or attestation or solemnity (a). 


Sl?u-Se<jt. ;J. — Ja to Wills. 

Execution of 40 . In the case of wills made after the Slst December, 1837, 
no appointment made by will in exercise of any power is valid, 
unless the same is executed as a will in writing signed and acknow- 
ledged by the testator in the presence of two witnesses, and eyery 
will so executed is, so far as regards its execution and attestation, 
a valid execution of a power of appointment by will, althpugh 
it shall have been expressly required that a will made in' execution 


and see M%lu:ard v. Moore (1680), Sav. 72; Forbes v. Peacock (1843), 11 
M. & W. 630; Sabin v. Heape (1869), 27 Beav. 653. In all cases of 
trustees since the Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), powers survive ; see Conveyancing and Law of Property Act, 
1881 (44 & 45 Viet. c. 41), s. 38, repealed by the Trustee Act, 1893 (56 & 
67 Viet. c. 53), a. 22 ; and as to disclaimer of powers, see Conveyancing 
Act, 1882 (45 in 46 Viet. c. 39), s. 6; lie Fisher and IJaslett (1884), 13 
L. K. Ir? 640; JJevilt v. Kearney { m3). 13 L. It. Ir. 45, C. A.; |Uid 
Thompson v. Todd (1864), 16 I. Ob. E. 337. 

(«) Sefi the text, infra, and p, 26, post. 

(v) Butlmd V. Doe d. Wythe (1843), 10 Cl. & Fin. 419, 11. L. 

(®) Bateman v. Dai'w- (1818), 3 Madd. 98; Cocker v. Quayle (1830), 
1 Russ. & M. 535 ; Wiles v. Gresham (1854), 2 Drew. 258, 267. 'But y^here 
the person whose consent is requii'ed is under disability, see Be 3'; '(1880), 
15 Ch. D. 78; Bp Neave' s' Estates (1880), 28 W. R. 976; Be Omdross^a 
Settlement (1878), 7 Ch. D. 728; title Infants and Children, V<^. XVII., 
p. 64. Ii) some cases it may be presumed that the deed of ap^intment 
is duly executed although the deed containing the terms of the power is 
lost (Bougham v. Sandys (1827), 2 Sim. 96) ; and see Skipwith rT Shirley 
UmS), 11 Ves. 64 ; Be Airey, Airey v. Stapleton, [1897] 1 Ch. 164 (where 
the deed of appointment was lost). 

(a) Law of Property Amendment Act, 1859 (22 & 23 Viet. o. 35), s. 12. 
The statute ^ not retrospective. The donee may, if he pleases, execute 
the power otherwiBe than by an instrument executed and Attestei^ as an 
ordinary deed, but in that case be must follow the exacts terms of the 
power ; see title Deeds and Osihbb Instruments, Vol. X., p» 395. 
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of such power should be executed with some additional or other 
form of execution or solemnity (6). If a power te exercisable ** in 
writing ” and the donee exercises it by writing in the nature of a 
will, this is an appointment by will within the meaning of the a^ve 
provision, and the power is not properly exercised unless the writing 
IS duly executed as a will (c). 

41. If the power is exercised by a’ person domiciled in a foreign 
country by a will made according to the law of that country, the 
will is admitted to probate in England although it is not executed 
in accordance with the forms required by the Wills Act, 1837 (d), 
and the exercise may therefore be valid notwithstanding the want 
of attestation or some other requirement of the Act (d). 

42. An English power of appointment by will is properly 
exercised if it is exercised by a will in the English form, even 
though the person appointing is domiciled abroad and the will is 
not properly executed according to the law of the domicil, and the 
will is admisbihle to probate for the purpose of the appointment 
even if not admissible for any other purp«)se (e). In the case of a 
special power, the appointment is valid although the effect is to 
dispose of the property in a manner in which the donee could rjot 
dispose of his own property according to llie law of his domicil : in 
the case of a gene^ral jiower, the oxoniise of the power makes the 
property asset.:! of the apptJiiitor so far as is necessary to pay debts, 
hut not nec(3ssanly for all purpostJs; if, on construction he has 
made it his own for all purposes, he can dispose of the beneficial 
interest only to the same extent and in the same manner as his own 
property of which ho has made it part ; but, if he has not appointed 


fbrVi 
Exeentieiiei 
aPow«r. 

Power, 
exercisable 
“ m writins' ” 
exercised by 
will 

Power 
executed by 
will made 
according to 
foreign law. 

Power • 
executed by 
will m 
English form 
of person 
domiciled 
abroad. 


(6) Wills Act, 18:J7 (7 Will. 4 & 1 Viet. c. 26), ss. 9, 10. It is submiltcd 
that, having regard to ibtd., ss. 11, 27, a nuncupative will by a sailor or 
soldier on active service, making a general gift of his personal estate, would 
exercise a general power of appomtriicnt over personal estate. The statute 
is not retrospective, but it refcis to powers created since as well as to those 
created before the Act, no*twithsta.ndiug the words " shall have been 
required ” {Hubbard v. Lees and Purden (1866), L. R. 1 Exch. 265). 

(c) Be Paly's Settlement (1858), 25 Beav, 456 ; Be Barnett, Dawes v. Jxer, 
[1908] 1 Ch. 402, not following Re Broad, Smiths. Draeger, [1901] 2 Ch. 86; 
compare p. 27, qwst. The Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26). s. 1, 
interprets the word “ will ” as including “ an appointment by* will or by 
writing in the nature of a will in exercise of a power ” ; and see Re 
Edmonstone, Sevan v. Edmonstone (1901), 49 W. R. 565; title Wills. 

(d) P'lluart v. Harkness (1865), 34 Beav. 324; Be Harman, Lloyd v. 

T»rdy, [1894] 3 Ch. 607 ; Be Price, Tomlin v. Latter, [1900] 1 Ch. 442 ; but 
see Be D'EsU's Settlemeni Trusts, Poulter v. D'Esie, [1903] 1 Ch. 898 ; Be 
SeholefieU, Scholefield v. St. John, Be Young, Smith v. St. John, [1906] 
i Ch, 408; and see titles Conflict of Laws, Vol. VI., pp. 228, 229; 
Executors and Administrators, Vol. XIV., p. 168. As to the necessity 
for complisuce in such cases with provisions requiring a spe^pal form of 
execution, see title Conflict of Laws, Vol. VI., pp. 228, note («), 229. As 
to powers contained in wills rendered valid by Wills Act, 1861 (24 & 
25 Viet. c. 114), see title Conflict of Laws, Vol. VI., pp. •228, 229. » 

(«) Tatnall v. Eankey (1838), 2 Moo P. C. C. 342; ^arnee V. Vintoent 
(1846), 5 Moo. P. C. C. 201 ; In the Goods of Alexander (1860), 6 Jur. 
hf. 8.) 354; 7n the Goods of BaUyburton (1866), L. R. 1 P. & D. 00 ; In the 
Goode of Huber, [1896] P. 209 ; Be Baker's Settlement Trusts, Hunt v. Baker, 
[1908] W. N. 161 ; Murphy v. Deickler, [1909] A. C. 446; see title CON- 
OF Laws, Vol. VI., p. 228, note (e). 
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Powers. 


Bbot. 8. 80 as to make it his own for all purposes, for example, if he has 

BeQllllitei appointed to A. ilt such a manner that if A. predeceased him the 
persons entitled in default would take, then his diH])osition to A. 
lairotlonof takes effect although it would be invalid wholly or in part by the 
4 ?ower. jj^g domicil if it was his own property (/). 


Sub-Sect. 4, — Operation of Lord Ht. Leonards' Act and the ^YilU Act. 


Efincn«ai 43. The provisions of the statutes above referred to {q) have 

rendered unnecessary the strict observance of mere formalities, but 
they do not operate to dispense with any essential requisite to the 
with. execution of a power, and nothinpj can make f?ood an execution 

which defeats what the person creatitig the power has declared by 
express or necessary implication to be a material part of his 
intention. . 


Presumption 
Bfl to valid 
execution. 


44. Subject to the provisions of the statute already referred 
to (//), if a power requires two or more formalities to be attested 
and the attestation clause expressly certifies that one of such 
formalities has been performed, then the power is not well executed. 
If, however, the attestation, thouffh a limited and special one, is 
of such a nature tliat it must iiecessarilv ho inferred tliat tlie other 
requisites w'cre complied w’ith, or if the atfestation is general, then 
the execution is valid unless the contrary is shown (t). 


Suij-Sect. 5. — Cmsmt fo Exercise of Powers. 

When connent 46. The consent of any person required to consent, and also all 
must be given, formalities annexed to tiie execution, must be respectively given and 
perfected during the lifetime of the donee of the jiowor (/.). If a 
power is given to be executed with the consent of one or more 
persons, and that one or ?,ny one of the others dies, the power is 
gone(/). 


(/) Pouey V. Uordern, [1000] 1 Ch. 492 (a Aase of a Bpecial power) ; Re 
Pryce, Lawford v. Pryce. [1911] 2 Ch. 280, 0. A., following Re Hadley ^ 
Johnson v. Hadley, [1909] 1 Ch. 20, C. A., and distinguishing Re Bum, 
Bald v. Bald (1897), 7(5 L. T. 462, and Ro 3Iigrct, Tweedte v. Maunder, 
[1901] 1 Ch. 5-17. 

(fl) l.e., the Law of Property Amendment Act, 1859 (22 & 23 Viet, o .3.'3) ’ 
(Lord St. ijeou.n’<l6’ Act), and the Wills Aot, 1837 (7 W«ll. 4 & 1 Viet, 
o. 20) ; se^ p. 1 8, ante. 

{h) l.e., the Law of Property v Amendment Act, 1859 (22 &. 23 Viet, 
c. 36), 8. 12 ; see p. 18, ante. 

{i) Vincent v. Sodor and Man {Bishop) (1851), 4 De G. & Sm. 294; 
Newton v. RicJcetls (1861), 9 II. L. Cas. 262; Wright v. Wakeford (1811), 
17 Ves. 454 ; Stanhope v. Keix (1824), 2 Sim. & St. 37 ; Simeon v. Simeon 
(1831), 4 Sim. 666 : . Smith v. Adkins (1872), L. R. 14 £q. 402 ; Mackinley 
V. Sison (1837), 8 Sim. 661 ; IVateman v. Smith (1840), 9 Sim. 629 ; Bartho* 
lomew V. Hiirris (1846), 15 Sim. 78 : Burdett v. Spilsbury (1843), 10 Cl. Se 
Fin. 340, H. L. ; Warren v. Postlethwaite (1845), 2 Coll. 108; Re Wrey*9 
Trust (1850), 17 Sim. 201. 

Sawkips r.Kemp (1803), 3 East, 410; Offen v. Harman (1869), 

• 'tpe (i. R & J.*253, C. A. Since the Law of Property Amendment Act; 
1669 (22 » 23^ Viet. c. 35), the time for perfecting accompanying formal!*, 
ties u less important ; but compare Wrighi v. Wakeford (1812), 4 Taunts 
213 ; l)oe d. Manslifkdv. Peuck (1814), 2 M. & S. 676 ; Newmm v. Ifdnisf 
(1851), 1 Sim. (N. s.) 467. 

(2) Button V. Six^son (1716), 2 Vem. 722'; Atwaters v. Birt (16^1). 
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Sect. 6 . — Contingent Powers, 

Sub-Seot. 1. — Powcra to be Exercised on a Contingency, 

40. A power presently given to a designated person to be b««oc£s i’ 
exercised, whether by deed or will, upon a contingency, can be well baftae 
executed before the contingency happens, and the execution will take 
effect on the subsequent happening of the event (m). If, before the 
event happens, the donee covenants for valuable consideration to 
exercise the power and fails to do so, the court will, if the power is 
exercisable by deed, aid the defective execution and treat the power 
as properly executed as from the date of the happening of the 
event (n) ; but if the power is exercisable by will only the remedy, 
if any, will be an action for damages (o). 

Sub-Sect. 2 . — Powers to Arise on a Contingency, 

47. A power which is not to ariso until a future or contingent i>efective 
event happens, or until a condition is fulfilled, cannot be exercised ^j^Sl*^***^ 
until the event happens or the condition is fulfilled, for until 
then it has no existence (p). So, too, where the performance of an 

— ^ 

Cro. Eliz. 866; Panne v. Annas (1662), Dyer, 219 a; Franklin's Caso 
(undated) cited in Anon, (1564), Moure (k b.), 61, 62, and in Ilewelt v. 

Hewett (1766), 2 Eden, 332, 333; but a contrary intention may appear ; 
compare Green v. Green (1846), 2 Jo. ds Lat. 529. 

(m) Wandesfordev. Garrick {ISll), 51. iSQ ; Logany. Bell {IS4:5), 

1 C. B. 872 ; Sutherland {Countess) v. Northmore (1729), 1 Dick. 66 ; Anon, 

(1674), 2 Leon. 220 ; Bolt v. Burley (1710), 2 Vern. 651 ; Dalhy v. PuUen 
(1824), 2 Bing. 144 ; Eden v. Wilson (1862), 4 H. L. Cas. 267, 283 ; Ee Ooul- 
man, Munby v. Boss (1885), 30 Ch. D. 186; but see, contra. Be Walsh's 
Trusts (1878), 1 L. R. Ir- 320 ; Blight v. HarPnoU (1881), 19 Ch. D. 294. 

(n) Jackson y. Jackson (1703), 4 Bro. C. C. 462; Coventry {Countess 
Dowager) v. Coventry {Earl) (1724), 2 P. Wms. 222; Affleck v. Affleck 
(1867), 3 Sm. & G. 394; Johnson v. Touehet (1867), 16 W. R. 71 ; Be 
Lambert's Estate, [J901] 1 I. R. 12; and sec p. 65, post. 

{o) Palmer y. Locke (1880), 15 Cli. D. 294, C. A. ; Be Evered, Molineux 
y, Evered, [1910] 2 Ch. 147, 156, C. A. 

ip) Meyrick v. CouUs (1806), Sugden, Powers, p. 266 ; Blacklow v. Laws 
(1842), 2 Hare, 40 ; Johnstone v. Baber (1845), 8 Beav. 233 ; Mosley v. Hide 
(1861), 17 Q. B. 91 ; Shaw v. Borrer (1836), 1 Keen, 659 ; Want v. Stalls 
brass (1873), L. R. 8 Exch. 175 ; Earle v. Barker (1865), 11 H. L. 6as. 280 ; 

Be Verschoyle's Trusts (1879), 3 L. B. Ir. 43 ; Wilkinson v. Thornhill (1889), 

61 L. T. 362; compare Uvedale v. Uvedale (1744), 3 Atk. 117 ;* Ashford 
y. Cafe (1836), 7 Sim. 641. Where in a mortgage a power of sale is made 
exer^able only after notice given, purchasers may be protected from the 
oeoedsity of asoertaining whether such notice has in fact been given, but, if 
they know that the notice has not been given, the exercise of the power 
Ik invalid, notwithstanding the provision for their protection ; compare 
l^^yfki^on y. Hanbury (1860), 1 Drew. & Sm. 143 ; Selwyn v. Garfit (1888), 

D. 273, C. A. ; Forster v. Hoggart (1860), 15 Q. B. 166 ; ^ Barker 
^,^JUingwoirth, [1908] 2 Ch. 20 ; see title Mortgage, Vol. XXL, p. 258. 

yule would probably be held to apply to the analogous case of the 
power of sale given by the Conveyancing and Law of Property Act, Ikfll^ • 

45 Viot. c. 41) ; see also the Conveyancing Act, 1911,(1 Ss 2 (^o. 5, 

Oi 37), 8. 5. In Dnmdson v. Book (1866), 22 Beav. 206, it was that a 
power was exercisable when part only of a condition had l«eu filled, 
but^dird, St. Leonards (Sugden. Powers, p. 266) disapproves of the decision. 

T^O'^mere fact that the property subject to a power of sale is a reversion 
do0f| not imply a condition that the power fihaO not be exercised until the 
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act is made a condition precedent to the exercise of a power, and 
such performance is illegal or becomes impossible, the power cannot 
be executed (q). 

Sub-Sect. ^.—Exerene of Powers hy Contingent Persons. 

48 . A general power of appointment, whether affecting the 
legal estate or the equitable estate, may be well exercised by deed 
or will by a contingent person who in the event proves to be the 
person actually entitled to exercise the power (r). A limited power 
given to a contingent person cannot be exercised until the person 
to exercise it is determined (s). 

The event on which the power is to arise can be accelerated hy 
the parties if the power is simply administrative, but not if it is 
a power to charge or is otherwise burdensome to the estate (t). 


Sub-Sect. 4 — ErerHae oj Determtnahle Powers. 

49 . A power determinable on the happening of any event must 
be exercised before such event happens (a). In the case of the 
testamentary exercise of a detoruiinable power, the making of the 
w’ill cannot ordinarily he treated as an act exercising the power so 
as to make the exercise take C5ffect as fron the date of the will instead 
of the date of the death (o). Hence a testamentary appointment by 
a donee who outlives the powder may fail to take effect even though 


property falls into possession ; compare Bhirhvood v. Porrowes (1843), 
4 Dr. & War. 441 ; Clark v. Seymour (1834), 7 Sim. 67 ; Giles v. Homes 
(1846), 16 Sun. 369 ; Tasker v. Small (1834), 6 Sun. 626. 

(g) Shrewsbury {Earl) v. Scott {im)), 6 C. 11. (n. s.) 1, 220. 

(r) Thomas v. Jones (18M), 1 De G. .T. 6c Sm 63. Under the older law 

a general power affecting the legal estate could not, but a similar power 

affecting equitable interests could, be exercised before the person to exercise 
it was determined by the event. The case of a pow’er which has no exist- 
ence in the events which happen must be distinguished — e.g., the power of 
a married woman arising on the death of her husband ; for this, see title 
HUSBiMND AND WlFE, Vol. XVI., p. 387. 

(«) MacAdam v. Logan (1791), 3 Bro. C. C. 310; Cave v. Cave (1866), 

8 De G. M. & G. 131, C. A. ; Be Twiss's Trust (1867), 15 W. K. 540 : Be 

Moir's Settlement Trusts (1882), 46 L. T. 723 ; Be Blackburn, Smites v. 
Blackburn (1889), 43 Ch. D. 75; an{^ see Be Hayes, Turnbull v. Hayes, 
[1901] 2 Ch. 629, C. A.; Be , Bradshaw, Bradshaw v. Bradshaw, [1902] 
W. N. 16 ; Be WaLpole's Marriage Settlement, Thomson v. Wdl'pole, [1903] 
1 Ch. 928. 

(i) Truell v. Tysson (1856), 21 Beav. 437 ; and see Be Petre*s Settlement 
Trusts, Legh v. Petre, [1910] 1 Ch. 290; Be Trevanion, Trevanion v. 
X«WM)a;;[1910] 2 Ch. 638. * 

(а) Potts V. Britton (1871), L. R. 11 Eq. 433 ; Parsons v. Parsons (1744), 

9 Mod. Rep. 464 : Be Borrowes* Estate (1868) 2 I. R. Eq. 468. But, as to 
sales by trustees after the time authorised by the trust instrument has 
expired, see Pearce v. Gardner (1852), 10 Hare, 287 ; Cuff v. HaU (1856), 

(.1 Jur. (N. s.^972; and title Tbusts and Trustees. 

(б) ^ Mosgs, Beddmgton v. Beddington, [1902] 1 Ch. 100, C. A., per 
Vaughaw Williams, L.J.. at p. 116; affirmed on appeal, sub nom. 
JBeddir^on^. Baumann, [1903] A. C. 13 (where the question had reference 
to premiums arising out of the property appointed after the execution of 
the will containing the appointment, but before the death of the appointor 
and not elpressly included in the appointment). 
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the will was executed while the power was still exercisable (c). The 
question, however, is really a question of the coiibtruction of the 
instrument creating the power, and, if it is not mode essential < tha^ 
the exercise of the power should become operative as well as take 
place during the continuance of the power, an inchoate exercise by 
will within the time limited for its exercise is good, even though the 
will does not become operative by the death of the testator until 
after that time ({/). 

Sect. 7. — Powei' oj Appointment among a Claes. 

50 . A power of appointment among a class, if on its true con- 
struction it is nothing inoi'e than a power to limit the proportions in 
which the members of the class are to take, cannot be exercised if 
there is an only object to whom the property is limited in default of 
appointment («). The power, however, may be framed so as to enable 
the appointor to make the property pass by, and not in default of, 
appointment {J ), and such a power may be v/ell exercised although 
there is but one oljject and that object takes in default of appoint- 
ment (p). A limitation in default of aiqx)intmont to the only 
object of a power cannot be defeated by an appointment to such 
object which fails in the event that ha 2 )pens. The estate in default 
can only bo defeated by an appointment which takes etfect, and only 
to the extent to which such appoiiitineni dues take effect (h). 


(c) Cooper v. Martin (1807), 3 Cli. App. 47; Potts v. Britton (1871), 
L. R. 11 Eq. 433. 

(d) He Illingworth, Bevir v. Armstrong. [1909] 2 Oh. 297, per Eve, J., 
following Burnham v. Bennett (1845), 2 Cull. 254, and distinguishing Cooper 
V. Martin (1867), 3 Ch. App. 47. Be Illingworth. Bevir v. Armstrong, supra 
(where the power was to appoint by will or d^d during coverture, and, the 
testatrix dying discovert, an appointment by a will executed during cover- 
ture was held good), is not easily reconciled with dicta in Be Moses. 
Beddington v. Beddtngton, [19^)2] 1 Ch. 100, C. A. (see note (6), p. 22, ante). 
but the decision in the latter case turned upon a separate point, 
and the question dealt with was the date at which the property 
irududed in a testamentary appointment is to be ascertained, rather than 
the period within which the appointment must be exercised. See also 
Cave V. Cave (1866), 8 De C. M. & G. 131, C. A.; Be Blachbum. Smiles v. 
BUickbum (1889), 43 Ch. D. 75 ; Holliday v. Overton (1832), 14 Beav. 467. 
Other cases on powers to appoint during coverture are Trimmell v. Fell 
(1863), 16 Beav. 637 ; Price v. Parker (1848), 16 Sim, 198. A* power of 
revocation, to be exercised by A. and B. or the survivor of them during 
their joint lives, determines on t.he death of either A. or B. {Re Twiss^e 
Trust (1867), 15 W. R. 540). For the converse cose of a power given to 
the survivor to be exercised '* after the decease of the other of them,*' see 

Blaekburn. Smiles v. Blackburn, supra. A power for the survivor of 
l^usband and wife to appoint amongst their children is not well exercised 
by a deed executed by both {MaeAd^m v. Logan (1791), 3 Bro.*C. C. 310). 

. («) Campbell v. Sandys (1803), 1 Sch. & Lef. 281 ; Folkes v. Western 

(1804), 9 Yes. 458, 461. 

(h Boyle V. Peterborough {Bishop) (1791), 1 Vea. 299, per Lbrd TuuinEiOW^ 
L.C., at p. 309. (1 

{g) Bray v. Bree (1834), 2 Cl. & Fin. 453, H. L. ; Noel v. W^lsingham 
(Lord) (1824), 2 Sim. & St. 99, 112 ; Woodcock v. Benneek (7841), ,4 Beav. 
196 ;»Be Cotton. Wood v. Cotton (1888), 40 Ch. D, 41. 

\h) Boe d. Buxton v. Dunt (1767), 2 Wils. 336, and Doe d. Brownsntilh v. 
Diwny (1766), there cited at p. 337. 
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51. In the caae of a power which authorises exclusion, the 4eatb 
of objects who coflld have been excluded leaves the xK)wer unaffected 
with regard to surviving objects. Where a person is empowered 
to divide a fund amongst the members of a particular class, the death 
of some members of that class before the exercise of the [xiwer does 
not prevent the donee of the power from exercising it in favour of 
the surviving members of the class, even though the deceased 
persons, if they had been alive, must have had a share (>)• 

It has been said that, in the case of a non-exclusive power given by 
will to appoint amongst several objects to whom the estate in default 
of appointment is given as individuals .ind as tenants in common, 
not as joint tenants, the death of any of the objects in the lifetime 
of the testator p/v> tmUo defeats the power and devise over, so that 
the power and devise over only remain as to the shares of the 
survivors (A:) ; but even where the i)()vver is non-exclusive and 
tostainontary, and tlie objects in default of appointment would take 
as individuals and as tenants in common, tlie death of an object 
after the death of the testator, though in the lifetime of the donee 
of the power and before any exeeution, leaves the power fully 
exercisable in favour of surviving objects (/). 


Sect. 8. — Appointment hy Succe.isive Inutruments, 

Powof 52. A power may in general bo executed by different appoint- 

exerciHcd meiits made at various times, and a partial execution, even though 

varioM^tfraeB power is non-exclusive, need not give a share to every object (in). 


{i) Boylt T. Peierhorough {Binhop) (1791), 1 Ves 299 ; Butcher v. Bwiefter, 
Ooodny v. Butcher (1812), 1 Vea. & B. 79, 92 ; Vane v. Dungannon {Lord) 
(1804), 2 Sch. & Lef. 118; 3PGhie v. M^Ghts (1817), 2 Madd. 368 ; 
Houston r. Houston (1831), # Sim. 611 ; Bicketts v. Loftus (1841), 4 Y. & 
C. (EX.) 619,633; Woodcock y. Benneck (1841), 4 Beav. 190; Paske v. 
Haselfooi (1863), 33 Beav. 126, per Romillt, M.R., at p. 127. 

{k) Sudgen, Powers, p. 419; Beade v. (1801), 6 Ves. 744. Since 

the Powers of Appomtment Act, 1874 (37 & 38 Viet. c. 37) (Lord 
Selborno’s Act), the point is of little importance. 

(l) Be Ware, Oumberlege v. CumheHege-Ware (1890), 46 Ch. D. 269, 
per Stirling, J., at p. 276; Paske y. Haselfoot, supra ; and see Houstorj^ 
V. Houslor^ supra. 

(m) WiUon v. Piagott (1794), 2 Ves. 361, 354 ; Bristow v. Warde (1794), 
2 Ves. 33^ Lee's (8lr Bichard) Case (1681), 1 And. 67 (power of revocation) ; 
Co. Litt. 2.37a; JHgges's Ca«e (1600), 1 Co. Bcp. 173 a (power to revoke uses); 
Snape v. Turton (1637), Cro, Car. 472 ; Dovey v. Smith (1682), 1 Vem. 84 
(general power of appointment) ; Hervey v. Hervey (1730), 1 Atk. 661 (power 
to raise portions) ; 2ouch d. Woolston v. Woolstim (li%l), 2 Barr. 1136 
(power tor jointure) ; Doe d. Midhome v. Milhome (1788), 2 Term Bep. 7^1 
(but see, contra. Brown v. Nishett (1760), 1 Cox, Eq. Cas. 13 ; as to which 
see Webster v. Boddington (1848), 16 Sim. 177) ; Bo Simpson's SetUemeni 
(1861), 4 De G. & Sm. 621 ; Cuninghame v. Anstruther (1872), L. B. 
2 So. & Div. 223 ; Sumpton v. Oenner (1667), 2 Eeb. 261. A life estate 
niay be ^poiqjtcd on one occasion and the |ee on another (Sovey v. Smith, 

TJw powers conferred by the Settled Land Acts (see tiue Settle- 
ifENTB) u] 2 on a 'tenant for life or trustees or the Board of Agrioultui^ 
and nsherioE .or the court are expressly made exercisable from tima 
to time (Settled Lai^ Act, 1882 (45 & 46 Viet. o. 38), a. 56 (1) }. 
costs of successive appointmenta are borne lateably by the a^pointi^ 
in accordance with the general rule in the case of appointmenta' 
(Be Chisholm, Goddard v. Brodie, [1902] 1 Ch. 457 j see p. 45, past). 
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And where there is a primary power, and, m default of its execution,, 
a secondary power, a partial exercise of the primary power does not 
preclude an exercise of the secondary power over the portion of the 
fund which remains unaffected by the exercise of the primary 
power (»). 

58 . A power may be fully exercised at law by one appointment 
but not thereby exhausted in equity, as where a general power is 
exercised by way of mortgage in fee and the equity of redemption is 
subsequently appointed (o). 



ItURtka- 
aenis, 

Power 
exereiMd 
fully at tow 
partially la 
equity. 


Sect. 9. — Appointment by way of Mortgage. 

54 . In an appointment by way of mortgage, the reservation of Appointment 
the ri^ht to redeem to persons other than those to whom the estate 
is limited in default of appointment in the deed creating the power ^empUon. 
is not of itself an appointment of the equity of redemption (p). 

The appointment by way of mortgage may, however, be intended 
to have a double operation so as not only to create a charge upon the 
properly appointed, but also to alter the limitations upon which 
that property is held, in which case the appointment takes effect 
according to its terms (</). 

The extent to which such an appointment operates depends QueBtionof 
entirely upon the intention to be collecte<l from the deed taken as a 
whole, but, if no indication -of intention exists, there is a presumption 
that nothing more than a mortgage was meant (r). 


donee of a power making a partial appointment cannot alter, in respect 
of the part left unappuinted, the range of investments authorised by the 
instrument creating the po^^o^ (Re Falconer'e (William) TrttsU^ Be Fal- 
coner’s (4nn) Trusts, PropeHy and Estates Co^ Ltd. v. Frost, [1908] 1 Ch. 
410). 

(«) MapleAon v. MapUton (1859), 4 Drew. 515, 510, where Kinderslet, 
V.-C., followed the opinion, of Lord St. Leonards (KSudgen, Powers, 
p. 272) in preference to that of Lord Henley, L.C., in Stmpson v. Paul 
(1761), 2 Eden, 34. 

( 0 ) PerMns v. Walker (1682), 1 Vern. 97; Thome v. Thome (1083), 

1 Vern. 141, 182; Rmeombe v. Rare (1828), 2 Bli. (x. s.) 192, H.L.,and 
other cajjos cited in notes ( p) et seq , infra. Similarly a devise was held 
1 ‘evoked by a mortgage in fee to the devisee (Lassells v. Cornwallis (Lord) 
(1704), Free. Ch. 232; Peach v. Phillips (1777), 2 Dick. 638; Baxter v. 
Dyer (1800), 6 Yes. 656) ; see now Wills Act, 1837 (7 Will. 4*& 1 Viet, 
o. 26), 8. 23 ; title W'ill.s. 

(p) Ruscombe v. Rare, supra ; Heather v. O’Neil (1858), 2 De G. & J, 
300, C. A. ; Whitbread v. Smith ( 1854), 3 De G. M. & G. 727 ; Co. Litt. 47 a, 

' 208 a, n.; Btdes v. Dandy (1741), 2 Atk. 207; P%tt v. PiU (1823), Turn. 
.'dk B. 180 ; Hipkin v. Wilson ( 1850), 3 De G. & Sm. 738 ; Re Byron's Seltle- 
WiUitms v. MUehell, [1891] 3 Ch. 474, 481. 

. ' ^ (tf) Jackson v. Innes (1819), 1 Bli. 104, 114, H. L. ; Heather^v. O'Neil, 
supra i Reeoe v. Hicks (1825), 2 Sim. & St. 403; Barnett v. Wilson (1843), 

2 T. A 0. Ch. Cas. 407; Eddleston v. OoUins (1853), 3 De U. M. & 

1, 16, C. A. ; and see title Mistake, Vol. XXL, p. 15. -* ^ 

(r) Heather v. O'Neil, supra ; Whitbread v. Smith, suprd^i PUnn^ 
-Y, FeUon (1888), 14 App. Cas. 61, P, C. ; Jmkson \. Inr^es, sUpra ; Be 
Trust Estates (1871), L. R. 12 Kq. 5S3, 557; titl6 Mortgage, 
Vol. XXL, p. 122. Where the mortgage is one by the hiiHbaiid of 
pti^rty belonging to the wife the presiiiuptiou to aided by that fact ; 

V, Damy (1741), 2 Atk. 207; WhObfod v. Smilh, supra ; 
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Sect. 10 . — Exercise by Instruments Specified by the Author 
* of the Power. 

55. A power cannot be validly executed except by Buch instru- 
ment or instruments as have been specified by the author of 
the power («), so that a power required to be executed by deed 
cannot be validly exercised by will (i), and a power to be executed by 
will cannot be validly exercised by any instrument to take effect in 
the lifetime of the donee of the powder (a). An instrument in 
the form of a deed is not, however, necessarily incapable of exer- 
cising a power exercisable only by will ; if, though in form a 
deed, it is really testamentary, it validly exercises a power which 
is to be exercised by will (b) ; but the mere fact that the limitations 
cannot take effect until after the death of the appointor does not 
make the instrument testamentary (c). 

66. A power “ to appoint by deed or otherwise ” or “ by will or 
otherwise ” includes all methods by which the property subject to 
the power can legally pass. 

A power to be executed “ by an instrument in writing ” can be 
executed by a will, for a will is an instrument in writing (d), 
but any added requirements must be sdUsfied, since the statutory 
provision (c) dispensing with additional solemnities in the case 
of a pow'er of appointment by will does not apply to a power to 


Marlin v. Mitehell (1820), 2 Jac. 9^ W. 413, 424 ; Clnrlc v. Burgh (1845), 
2 Coll. 221 ; but soo, contra^ Bowel v. WuUey (1661), 1 Rep. (’h. 116 [218J; 
Jleeve v. nicks (1826), 2 Sini. & St. 403 ; Anson v. Lee (1831), 4 Sim. 364; 
riowden v. Hyde (1852), 2 De G. M. & G. 684, C. A.; Jackson v. Innes 
(1810), 1 Bli. 104, 114, II. L ; Jones v. Davies (1878), 8 Ch. D. 205, 
210 ; and see titles IIusBAfro and Wife, Vol. XVI., pp. 323 et seq. ; 
'raesTS AND Tkustees. 

(«) MacAdam v. Logan (1791), 3 Bro. C. (^. 310; Dormer v. Thurtand 
(1729), 2 P. Wms. 606; Boss v. Ewer (1^44), 3 Atk. 156; Sanders v. 
Franks (1817), 2 Madd. 147. 

(0 Darlington {Earl) v. PuUeney (1775), Cowp. 260; Cavan {Countess 
Dowager) v. Doe d. Pulteney (1795), 6 Bro. Pari. Cas. 175; Be Phillips, 
Bohinson v. Burke (1889), 4i (^h. D. 417, 410 ; Bushell v. Bushell (1803), 
1 Soh. & 90. As to the cliaracteristics of a deed, see Co. Litt. 171b; 

Shep. Touch. 60 ; and title Deeds ^and Other Instruments, Vol. X., 
pp. 378 dt seq. If, on the true cpnBtriiction of the instrument, writing only 
is required, a will sulticos though a deed appears to have been contem- 
plated (Si^den, Powers,.]). 214; Boscommon {Countess Dowager) v. Fowke 
(1746), 6 Bro. Pari. Cas. 158; Edwards v. A’dawds (1818), 3 Madd. 107 ; 
(1821), Jac. 335). 

(a) B«td v. Shergold (1805), 10 Ves. 370. 

(5) Majoribanke v. Horendmi (1843), Drury temp. Sug. 11 ; compare 
Forteseue y. Hennah (1812), 19 Ves. 67 ; and see title Wii-i.s. 

(c) Houghamv. Sandys (1827), 2 Sim. 95, 148. Nor will the reservation 
of a power of revocation make such an instrument testamentary {Tompson 
y. Browne (1866), 3 My. & K. 32) ; and see Be Waddvngton, Bacon v. Bacon, 
■{1897] W, N. e. 

(d) West v. iflw (1864), Kay, 385; Orange v. Pickford (1868), 4 DrCw, 
393 ; Smith v. A^ius (1872), L. R. 14 Kq. 402 ; and see Longford v. 
(1721), 1 P. Wms. 740. As to the t'xercise, by writing in the nature a 
will, of a power exercisable *Mn wntiug,** see p. 10, ante. 

(«) Wills Act, 1837 (7 Will. 4^1 Viet. c.^26b a. 10 ; see p. 19, ants. 
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appoint by an instrument in writing*’ though exercised by wtU (f)* ssct. le, . 
On the other hand, a will exercising a power of this description SxieittM 

I is revocable though no express power of revocation is reserved {g), InattTOWtS 
A power exercisable “ by deed, instrument, or will ” can be Spemad by 
validly exercised in a number of ways, including a written order the Attthor 
to the trustees of the fund, a letter from the donee of the power 

referring to the power or the property, and accompanying a gift ' 

of money which it states to l)e in pursuance of the power or out “ by deed, 
of the property, and, when the donee of the power is himself sole 
trustee of the fund, a cheque on the bankers whore the fund is 
lying, if the appointor has no money of his own there (h). 

A power exercisable “by any writing in the nature of or pur- "by any 
porting to be a will or codicil “ can be exercised by a document 
purporting to be a will but not capable of being admitted to purporting to’ 
probate (t). be a will or 

A general testamentary power which has to be exercised by a will 
which “expressly purports to exercise such power” is validly exercised ^ 

by a residuary bequest of i)er8orial estate over which the testator powerl*” 
has “ any disjwsing iJOwer”(J). 

57. A power to be executed by one instrument may be executed Execution of 
by several assurances wliich, although insuflieiont if taken singly, 
operate together as oiu) complete a(;t ; but, in order to enable the assurances, 
court to read the whole seritjs as one instrument, that must have 
been the intention of the parties expressed on tlie perfection of the 
first assurance (A;). 


58. A ] lower to revoke uses by any deed or writing, and by any power of 
such deed or wTiting to declare new uses, may bo exercised by one revocation 

deed to- 


appointment. 


Sect. 11 . — Compliance nith the SfaUite of Frauds. 


59. If the properly subject to the {jower is real estate or chattels Distinction 

real, any uses or trusts affecting it must be declared in such a between 

powers over 
i-cal ami 

(/) Wills Act. 1837 (7 Will. 4 & 1 Viet. c. 26), s. 10; Xaylorr. Meadi {T™™.!"'” 
(1866), 4 De G. J. & Sm. 697. BucknU v. BUnkhom (1846), 6 Hatfe, 131, ia instate, 
overruled on this point ; aee Collard v. Sampnon (1853), 4 De G.^M. & G. 

224, C. A. ; West v. Ray (1854), Kay, 385. On the other hand, *the pro- 
hibitory portion of the'WilU Act, 1837 (7 Will. 4 & I Viet. c. 26), s. 10, 
does extend to a power exercisable in writing and exercised by will ; see 
p. 19, ante. 

{g) Lisle v. Lisle (1781), 1 Bro. G. G 533. 

(ft) Brodrick v. Brtmn (1856), 1 K. & J. 328. 

(«) Be Broadt Smith v. Braeger, [1901] 2 Ch. 86 ; but see Re Barnett, 

Dawes V. Ixer, [1908] 1 Ch. 402 ; and compare p. 10, ante. 

W) Rs Waterhouse, Waterhouse r. Ryley (1907), 77 L. J. (ou.) 30, C A. ; 

Rs jBott. RoU V. Bufdett, [1908] W. N. 76 ; Re Lane, Belh v. Lane, [1908] 

2 Oh, 681. Cases on the effect of the Wills Act, 1837 (7 Will.'^4 & 1 Vl6t.u 
o. 26), 8. 27 (see title Executors ^nd Administrators, Voft XIV.,!). 281 ; 

see p. 29, post), such as PhiUips v. Cayley (1889), 43 Ch.* D. 222, 

C. A., and cases on special powers, such as Re Teape*s 2’nfste'(1873), L. K. 

16 £q.*442, are distinguishable. 

(ft) Brayhrooke {Lord) v. A.-G. (1860), 9 H. L. Cas. 150, 167. 
it) RitmaiUMs Case (1604), 6 Co. Rep. 32 a, 33. 
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tnaniiGr as to satisfy the Statute of Frauds (wi). If the property is 
personal, no writing is necessary unless the power requires it(n). 

Sect. 12 . — Expression of Intention to Exercise Powers, 

Sub-Sect. 1. — rrf>of of Intention Generally, 

60. If the intention is clear, no technical words or recital of 
the power are necessary for the o’ceciition of a power (o). 

(m) Hawke v. Hawke (1877), 26 W. R. 03 ; compare Dye v. Dye (1884), 
13 Q. B. D. 147, C. A. ; Marlborough (Duke) v. Godolphin (Lord) (1760), 
2 Ves. Sen. 61, 79; Jones v. Clough (1761), 2 Vcs. Son. 365; Statute 
of Frauds (29 Car. 2, c. 3). s. 9 ; and see title Deeds and Other Instru- 
ments, Vol. X., pp. 361, 374, 375. 

(n) Proby v. Landor (I860), 28 Beav. 504 ; Bailey v, Hughes (1854), 19 
Beav. 169 ; Duff v. Dalzell (1782), 1 Bro. C. C. 147. " A paiol truat can be 
declared of personal estate, and the oxecution ot the power over personalty 
is merely the declaration of the trust ; nee titles Deeds and Other 
Instruments, Vol. X., p 374; Equity, Vol XIII , p. 164. 

(o) Maundrell v. Maundrell (1804), 10 Ves. 246, 267 ; Clere*8 (Sir 
Edward) Vase (1690), 6 Co. Rep. 17 b ; Scrape's Vase (1612), 10 Co. Rep. 
143 b, 144 a; Blake v. Mamell (1811), 2 Ball & B. 35, 44; Carver v. 
Eichards (1860), 1 De G. F. & .1. 548, C. A. ; Smith v. Adkins (1872), L. R. 
14£q. 402; Maddison v. Andrew (1747), 1 Ves. Ren. 67, 61; Webb v. 
Hotinor (lS20)t 1 Jac. & W. 362,367; Cvn>nghame v. Anstruther (1872), 

L. R. 2 So. & Dir. 223, 233. Informal statements treated as exercising 
powers are exemplified in the following cases : — Allen v. Papworth (1748), 
1 Ves. Sen. 163 ; Fortescue v. Gregor (1800), 6 Vos. 653 (petition) ; Lee 
V. Head (1866), 1 K. & J. 620 (recital) ; Foster v. Gautley (1865), 6 De G. 

M. & O. 66 (appointment); Carter v. Carter (1730), Mote. 305 (answer): 

Irwin V. Farrer (1912), 10 Ves. 86 (bill); Holloway v. Clatkson (1843), 2 
Hare, 621 (petition) ; Be Davids' Trusts (1859), John 495, 600 (petition) ; 
Cambridge v. Bouse (No. 2) (18.58), 26 Beav. 674 (petition) ; Cuninghame v. 
Ansbuiher, supra (settlement); Wilson v. PujgoU (1794), 2 Ves. 351 
(settlement); Poulsonv. Wfillingion (1129), 2 1^. Wins. 633 (settlement); 
Be FamelVs Settled Estates (1886), 33 Ch. D. 599 (recital) ; Marlcr v. 
Tommas (1873), L. R. 17 Eq. 8 (transfer); Farington v. Parker (1867), 
L. R. 4 Eq. 116 (gift inter vivos) ; Be BenryeWs Settlement Trusts (1868), 
16 W. R. 331 (appointment of new trustee) ; Proby v. Landor, supra 
(memorandum) ; Be Jenmngs (1864), 8 I. Ch. R. 421, P. C. (letter) ; 
Eadon v. Smilh (1839), 2 Beav. 236 (statement of facts) ; Burke v. Lambert 
(1867), 16 W. R. 913 (bond); Tomlinson v. DUjhton (1711), 1 P. Wms. 
149 (conveyance by lease and release); Irwin v. trwin (1859), 10 I. Ch. B. 
29 (settlement) ; Bailey v. Hughes, supra (mere enumeration of the 
parties to be benefited). A i-ecital by one unaware of the existence of 
the power and joining in a deed for another purpose would not be 
sufficient (OriffithoBoscawen v. Scott (1884), 26 Ch. D. 368; MincMn v. 
Mtncfttn (1871), 6 I. R. Eq. 268, 267, C. A.; Be Horsfall, HudUston v. 
CUfton, [1911] 2 Ch. 63) ; nor is tiie renewal of a lease by a tenant for life 
with a power of appointment in his own favour sufllcient (Brookman v. 
Hales (1813), 2 & B. 45); nor a mere change of investment by r 

tenant for life who is also the donee of a general power of appointment 
(Beith V. Seymour (1828), 4 Russ. 263); ** acts of ownership by a tenant 
for life with a power do not make him owner, unless they are such acts at 
are prescribed by the power for vesting the property " (Brookman v. Hales, 
eupra^per GililKT, H.R., at p. 50); nor is a receipt upon a oompulsoTy 

-**inieepeot of the lands part|of our estates required for the 
purpose *''of a jmtlway company, the sale not going through in the manneir 
mtended* sufficient fJlforj^an v. Milman (1853), 3 De G. M. & G. 24, C. A,),; 
nor the execution or a power of attorney to sell out stock, though wim the 
formalities requisite to the execution of a general power of appointing the 
■took, for powers of attorney are instruments of suhstitu^n onty» }iot 
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Sub-Sect. 2.— Proof of TnUntu>n where the Wills Ad applies. 

fit. It ^vas formerly essential that the intention the appointor 
that the power should bo exercised should clearly a]>pear from the 
language employed. Since the Slst December, 1837, however, a 
general devise of the real estato of the testator, or of the real estate 
of the testator in any place or in the occupation of any person 
mentioned in his will, or otherwise described in a general manner, 
is to he construed to inclnde any real estato, or any real estate to 
which the description extends, as the case may be, which the 
testator has power to ajipoint in any mannor he may think proper, 
and is to operate as an execution of such power, unless a contrary 
intention appears by the will ; and, in like rimnner, a bequest of the 
personal estato of the testator, or any bequest of personal property 
described in a general manner, is to be construed to include any 
personal estato, or any personal eslato to which such description 
extends, as the case may be, which he has power to appoint in any 
manner he may think proj)er, and is to operate as an execution of 
such power, unlohs a contrary intention ajipcars by the wdllfp). 

The object of the jirovision above referred to (q) was to abolish Abolition of 
the distinction between projjerty and general powers to the extent 
of making it unnecessary in framing a will to refer to the insiru- property and 
merit creating the poivor or to the snbjoet of the power (r). The general 
provision (q) extomls the operation of general devises and bequests, 
and renders it necessary to show a contrary intention in order to 
exclude the execution of a power insteail of, as under the old law, an 
intention to execute the jiower («). 

The provision (q) ap 2 )Iics only to general powers, not to limited Application to 
powers (/) ; and its language confuios its operation to property 


instruments of alienation; tbey are auilioriilgs and not directions, and it 
IS the iustriiTiieut of alienation, "or the direction to alienate, which amounts 
to an exercise of tlio power of appointment, and which must be executed 
with the requisite formalities (lliiglies v. Wells (1852), 9 Hare, 749, 704 ; 
but see Marler v. Tommns (1873), L. K. 17 Eq. 8). As to the general 
rules for the interiiretation of deeds and other non-testamentary instru* 
ments, see title Deeds and Othek Instruments, Vol. X., pp. 433 et seq. 

ip) Wills Act, 1837 (7 Will. 4 & 1 Viet, c. 26), s. 27 ; Lukev. Currie 
(1852), 2 De Or. M. & G, 530, per Lord St. Leonards, L.C., at p. 647; 
see title Execuiors and Administrators, Vol. XIV., j>. 281; as to 
construction of wills geneially, see title Wills. The following cases illus- 
trate the position before the Act : — Jjangham v. Nenny (1797), 3 Ves. 467 ; 
Croft V. Slee (1798), 4 Vos. 60; Qriffin v. iVanson (1798), 4 Ves. 344; 
M*jjeroth v. Bacon (179‘J), 5 Ves. 159; Bradly v. W estooU (1891), 13 Ves. 
445; Boach v. Haynes (1803), 8 Ves. 584; Standen v. Standen (1796), 2 
Ves. 589 ; Jones ^r.'Curry (1818), 1 Swan. 60 ; Maddison v. Andrew (1747), 

1 Ves. Sen. 67 ; Maples v. Brown (1828), 2 Sim. 327 ; HobU v. Blackman 
0821). Madd. dc G. 100; Napier v. Napier (1826), I Sim. 28; Bourn v. 
m&s (1830), 1 Kuss. & M. 614 ; Ponton v. Dunn (1830), 1 Buss.^dc M. 402 ; 
and see p. 32, post. 

' (a) l.e.. Wills Act, 1837 (7 WiU. 4 & 1 Viet. o. 26), s. 27. 

(f) Jie WUkinson (1869). 4 Ch. App. 6S7, per Selwtn, L.J., at p. 510* «. 

(e) ZaJee v. Currie (1852), 2 De G. M. & G, 530, per LordiSx. LbonaADS, 
l4,C., at p. 647. * 

^ (<) Be WiUiame (Bather), Foulkes v. Williame (1889), 42 Ch. D. (13, C. A. 

A geiferal power for this purpose includes one exercisable will only (Be 
PitweJVe Trusts (1860), 39 L. J. (ch.) 188; Bawihiym v. Shedden (1858), 

9 dm. & G. 293. 303), and one to be exercised by a married woman during ^ 
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Sbot. 18 . (fescribed in a general mannor, and does not include gifts of par- 
Enretflloii ticular property fit), (general pecuniary legacies are bequests of 
of tyteition personal property described in a general manner, and, if no fund 
tO^Bzerclse is indicated out of which they are to be paid, money over which the 
Powers, testator had a general power of appointment is made available by the 
provision above referred to (a) to the extent to which the testator's 

S operating on property is insufficient for this purpose (i>). A gift of “ stocks, 

Mcriptions. shares and securities,” or of “ all stocks, shares and securities which 
I possess or to which I am entitled ”{c\ is within the provision («). 
A gift of “my real estate” or “my personal estate” is not the 
less general because the testator uses the word “ my ” (d). So, too, 
the appointment of a residuary legatee, without any words of gift, is 
equivalent to a general residuary bequest and consequently has the 
same operation as such a bequest (c) under the above provision (a) ; 
and the appointment of an executor, coupled w'ith the gift of 
pecuniary legacies, operates as an appointment of a fund the subject 
of a general power of appointment to the extent of the amount 
required for the payment of the legacies ( J ), and also of the debts 
which must ho discharged before the legacu*s can be paid((;/); and 


covertuie {Bernard v. MtnskuU (1859), John 270), and a power to appoint 
to “any person or persons, child or childro, ” (Oofield v. Pollard (1857), 

3 Jiir. (N. s.) 1203). A direction that the iund is not to be distributed 
until tavelve months after the death of the appointor does not pievent 
the power from being general {Me Keown'e EsUde (1867), 1 I. K. Eq. 372). 
Powers to appoint amongst children {Cloves v. Awdry (1860), 12 Beav. 604 ; 
Russell v. Russell (1861), 12 I. (Jh. 11. 377), or amongst rdigions and friends 
of the donee {Re Caplin's Will (1805), 2 Drew. & Sm. sW), or to anyone 
except A., unless, perhaps, A. is dead at the date of appointment {Be 
Byron^s Settlement, Williams MUvhell, (.1801] 3 Ch. 474; Re Wilkinson, 
Tnomas v. Wilkinson, [1910] 2 Ch. 216; Edie v. Babiiigton (1854), 3 
I. Oh. R. 668), are for this purpose not general, but sjiccial or limited, 
powers. A power to bo exercised by a testamentary instrument “ expressly 
referring to the power ” {Phillips v. Cayley (1889), 43 Ch. D. 222, C. A. ; 
Re Davies, Davies v. Davies, [1892] 3 Ch. 6^; compare lie Lane, Belli v. 
Lome, [1908] 2 Ch. 681 ; and see p. 27, ante), or by a will executed after 
the death of A. {Phillips v. Cayley, supra, at p. 230), is not a general power 
for this purpose ; and see p. 27, ante. 

{u) Re Oreaves* Settlement Trusts (1883), 23 Ch. D. 313 ; see ibid., per 
Fry, J., at p. 318. 

(a) J.e.,* Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27 ; see p. 29, ante, 
{h) Be Wilkin8on*s Settlement Trusty (1869), L. K. 8 Eq. 487; affirined 

4 Oh. Apii. 687 ; Hawthorn v. Shedden (1856), 3 Sm. & G. 293 ; Wilday v. 
Bamelt (1868), L. R. 6 Eq. 193 ; Hurlsione v Ashton (1866), 11 Jur. (n. s.) 
726 ; Be Davies' Trusts ( 1871), L. R. 13 Eq. 163, 166 ; Be Seahrook, (hay v. 
Baddeley, [1911] 1 Ch. 161 ; and see pp. 39, 44, post. 

(c) Turner v. Turner (1852), 21 L. J. (cn.) 843 ; Be Ja^ob, Mortimer v. 
Mortime¥, [1907] 1 Ch. 445 Francombe v. Hayward (1845), 9 Jur. 344. 

{d) Chandler v. Pocock (1880), 15 Ch. D. 491 ; affirmed (1881), 16 Ch. D. 
648, C. A.^Fremev. Clement (1881), 18 Ch. D. 499 ; Francombe v. Hayward, 
supra. 

(e) Re Spooner's Trust (1861), 2 Sim. (n. s.) 129. The appointment 
a ** residuary legatee ’’may even bo tantamount to a residuary devise if 

:;V'" 'aided hy the context ; see Singleton v. Tomlinson (1878), 3 App. Cas. 404, 
per Lora Cairnb, L.C., at p. 418 ; Hawthorn v. Shedden (1856), 3 Sm. & G. 
293, 304; title WILLS. 

(f) Hawthorn v, Shedden, supra ; Be Davies* Trusts, eitprdj pet 
WiGXENS, V.-C., at p. 166. 

* {g) Re Seabrooh, Gray v. Baddeley, supra. 
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a direction lor the payment of the debts, without more, is also Baot.lR. 
sufficient (^), but it has not yet been decided that an appoint- Expressloi^. 
ment of an executor, without more, would make the fund assets for of JntSuttan 
aU purposes (i). to Bxercise 

A general bequest operates as an appointment under a power to 
ap^int a sum charged on land, oven though the will also contains General 
an appointment, under another power, of the land upon which the 
money is secured (j). The provision above referred to (A) pre- anappdn?' 
supposes the existence of some real estate or some personal estate, ment of a 
as the case may be, w'hich is subject to a general power of appoint- charged 
ment, and which, though not the testator's [>roperty, is in his ““ * 
uncontrolled disposition ; and it does not extend to the creation of 
property at the expense of another, or to the imposition of an 
otherwise non-existent charge upon the property of another, or to 
the conversion pro tanto of the real estate of another into a money 
charge, which if and when charged will be personal estate wliich 
the testator will have power to appoint as he may think fit, but 
W'hich has no existence unless and until the testator creates it (1). 

On tlie otlier Ijjiiid, where the creation of the charge is effected by 
the same instrument whicli confers power to appoint the amount 
charged, the charge is already in existence when the power comes 
to ho exercised, and a general bequest within the above provision (A) 
is an effectual appointment (w?). 

62. A general devise does not pass personalty nor a general Devise 
bequest realty ^hicli ere respectively subject to a general power of 
appointment Wlietlior a general devise passes personalty liable bRqui-8t .i8 
to bo converted into really, or a general bequest passes realty liable devise. 

(A) Re Davies' Trusts (1871), L It. 13 Eq. 163. 

ii) “ And so to hold would appear to give a very unnatural construction 
to the section ” {lie Davies' Trusts, supra, per Wickens, V.-C , at p. 166 ; 
see also^« Thurston, Thurstonir. Dvans 32 Ch D. 508, per C iutty, J., 

at p. 511 ; compare Be PinMe's iSettlement (1879), 12 Ch. D. 667, per 
Jessbl, M.R., at p. 674; Hawthorn v. Shedden (1856), 3 Sm. & G. 293, 
pvr Stuart, V.-C., at pp. 304, 305); see p. 39, post. 

(j) Clifford V. Clifford (1852^ 9 Ilare, 675; compare Farmer v. Bradford 
(1827), 3 Rush. 354; see also Maddison v. Andrew (1747), 1 Vos. Sen. 

67, 60. 

(A) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27; jee p. 23, 
ante. 

(2) Re Wallinger's Estate, [1898] 1 I. R. 139, C. A., per Fxtzgibbon, L.J., 
at p. 148 : “ It is not enough to show an intention to appoint, an inten- 
tion to charge ought also to be shown ” ; Re Salvin, Marshall v. Wolseley, 

[1906] 2 Ch. 4^, per Bdcklet, L.J., at p. 464 ; “ I am unable to find” 

[in the section] “ any words which provide that, where there is a power 
to charge upon real estate a sum which w'hen charged will be personal estate, 
general words of gift are to construed as encuting, first, the creation 
of the personal estate by chairing it on the real estate, and, secondly, the 
bequest of the personal cstatCThus created ” ; compare Pomfretv, Pening 
(1854), 5 De G. M. & G. 775, C. A "" ^ 

, (m) Be Jones, Greene v. Cordon (1886), 34 Ch. D. *85. ^e same 
result follows where the power is an overriding one to appoint mixed 
realty and personalty {Re Wilkinson, Thomas y. Wilkinson, [1910] 2 Oh. 

216 ). • 

(n) Clifford v. Cliff ord, supra ; Ohundler v. Poeock (1880), ]6Ch. D. 492; 
and see Ju Salvin, Marshall v. WoU^^, supra, at p. 464. 
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Sbot. 12. to be converted into-personalty, depends, in a cose where the testator 
EiAreBBlon has not shown it to he his intention that the property shall be treated 
QflmBtion as converted, upon whether any person other than the testator has 
tibBEercise a right to call for conversion. Where this is the case, money lia^h 
Powers. converted into land is real estate of the testator, and a gift "of 

“ my real estate " would pass it, but a gift of “ my personal esraSe ” ' 
would not, and conversely with land. Where the question of 
conversion rests with the testator alone, the equity to convert would 
only arise in the absence of appointment, and a general bequest will 
operate as an appointment of what is actually personalty, Und a 
general devise as an appointment of what is actually realty (o). 

Construction 63 . The construction imposed by the Wills Act, 1837 (p), on 
bo adopted, devises and bequests which fall within the provision above referred 
to (</), is the construction to be adopted in the absence of a contrary 
intention a^^earing on the will itself (/•)■ 

Scu-Sect. .'J. — 7Voo/ o/ Intention Apart from the fJ’itls Act. 

Caws In 64 . In the case of general powers oxorcised by w'ills made 

hatennon to January, 1838, and not republished after that date(s), 

exercise" ° of general ])owers not exercised by will or exercised by wills not 

power must 

oe shown. 

(o) OillieB V. Longlands (1851). 4 De G. & Sm. 372 ; i7e Greaves* Settle- 
ment Trusla (1883), 23 Oh. D. 313 ; Adftms v. Austen (1829), 3 Russ. 461 ; 
Chandler v. Vocook (1880), 15 Gh. D. 492 ; affirmed 16<2t. T). 648, C. A. ; 
Gale V. GaU (1856), 21 Beav. 349 ; Blake v. Blake (1880), 15 Ch. D. 481 ; 
Be Cleveland's (JJuke) Settled Estates, [1893J 3 Ch. 244, C. A. ; Be Harman, 
Lloyd y. Tardy [1894] 3 Gh. 607. 

( p) 7 WiU. 4 & 1 Viot. o. 26. 

iq) Ibid., B. 27 ; see p. 2(L ante. 

(r) Scriven v, Sandom (1802). 2 John. & H. 743. " Tliere is no contrary 

intention within the meaning of the statute unless you find something in the 
will inconsistent with the view that the general devise was meant as an execu- 
tion of the power ” {ihtd., per Wood, V.-C.. atp. 744; Lake v. Currie (1852). 
2 De G. M. & G. 536 ; Hutchins v. Osborne (1858). 4 K. J. 252 ; Thontas 
,;v. Jones (1862), 2 John. & II. 475). “ The gift of part of an estate or of a 

Tentchorge out of it may fairly be eonaidered as inconsistent wi(.h a gift of 
the whole ” (Scrivan v. Sandom, iupra, per \Vood, V.-C., at p. 745). %. clear 
intention 1x) except the subject-matter of the power from ai' earlier appoint- 
ment in jhe will is not such a coutraxy intention as to prevent its passing 
by a resnluary bequest to the j^ame person (Bernard y. Minshull (1859). 
John. 276) ; and the qualification which I possess or to which I apt’'* 
entitled ” does not show a contrary intention (Be Jacob, Mortimer vt 
Mortimer, [1907] 1 Ch- 445). In Moss v. Harter (1864), 2 Sum & G. 458, 
the restcictiou of the general bequest to residue “ not othoMrise effectually 
diaposeu%f ” was.hela to show contrary intention in the olise of property 
effeotuayy disposed of apart from the will. The suggestion of Lord 
St. LEONiiADB (Sugden, Powers, pp. 306, 30i), that a general gift in a will, in 
order to defeat the teslaf or’s own provisioi^in default of appointment by. 
hiins^f, would require some indication of Bn intention to defeat his own 
obnflictB with the language of the statute, and is not borne ont 
tShB diiliBs. it makes no difference whether the settlement creating the 
Mwer w&s made by the testator himsdf or by a stranger (Be CtarV^ 
Betate, Maddiek v. Marks (1880). 14 Ch. D. 422. 0. A. ; Boyes v. Cooh 
(1880), 14 Ch. D. 63. C. A. ; Airty \. Bower (1887), 12 App. Cas. 263; and 
see dicta in Be WaUinaer's Estate, [1898] 1 I. R. 139, 0. A.). 

,(#) 3ce Wills Act, 1837 (7 ’Wifl, 4 Viet, o, 26), a. 34. 
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eoiiiainitig any general devise or beqiiesi;, and in the aise ot ^pbeial 
powers, whenever and in wliatever manner exercised, it is necessary 
to show affirmatively an intention on the part of tlie appointor 
t|Lat the instrument shall operate as an execution of the power (t); 
and in order to do this the instrument must refer either to the 
p()%er or to the property subject to the power, or it must affect to 
deal with some property in general terms, not defining it, under 
such circumstances that it cannot have effect except uj^on the 
property comprised in the power («). Witliin these limits the 
presSihce or absence of the requisite intention is a question to be 
determined upon the language of the instrument, and it is impossible 
to lay down any iiivarial)le i-ule(/>) ; but the cases have established 
certain indicia wliich aid in arriving at a conclusion. 

65. Thus, with regard to references to the power, general words 
with rehirence to “ all powers ” operate as an appointment under a 
general power, ami are a siillicient reference to a limited power if 
the donee has no other and if the appointee is an object (r) ; but 


telWJT. 11 

Bxprsssldb 
of lotonttob 
to Sxeroiflo 
Powers. 

EsscDtial 
references in 
instrument. 


References to 
tlie power. 


(/) Be Weston's Settlement, Neevea v. Weston, [1906] 2 Cli. 620 ; and see 
cases eiteil ni noie ( 2>), T». 29, ante. A mere reference to or inenti^u 
ot the fund, without any appaicnt intention to dispose ol or deal with it, is 
not sulUeieiit, although accompanied by a conhiinatioii of the iiistru- 
meiit containing the iiowei {Be Brinqloc's Tniata (1872), 26 1/. T. ,*38); 
and, a foiiion, a mention of tl>o fund or power coupled with au expressed 
intention not to exercise the poiver, or not to deal legally with the fund, 
does not operate as au execution {Garth v. Townseml (1869), L. K. 7 Eq. 
220; Bennefather v. Bennefalher (1873), 7 I. R. Eq. 300); oven though 
the oxi>resaion of a contraiy intention was duo to a misapprehension 
{Langslou' v. Lanqslow (1856), 21 Heav 552; Gnrver v. Bichnrda (181>9), 

27 lieav. 488, 496 ; L' Estrange v. L' Estrange, (1890), 25 L. R. Ir. 399 ; and 
see Re Jack, Jack v ./ncA, [1899] I Ch. 374; and cases cited m notes (o), (p), 
p. 35, •post). It is not, however, necessary td show'^ au iiitcution actually 
lo exercise a jiowor if a disposition of the property is intended which 
cannot be cHected otherwise than by an execution {Re Morgan (1857), 

7 I. Ch. R. 18, r.C. ; ligrne v. Cidlxuan, |1904J 1 1. R. 42, U. A.). 

(fl) Brodrick v. Brown ( 1855), 1 K. & J. 328, per Wood, V.-C., at p. 332 ; 
Harvey v. Strneeif (1852), I Drew. 73, 115; Hales v. Margerum (1796), 

3 Ves. 299, 301 ; 'Bennett v. Aburrow (1803), 8 Ves. 609 ; Hughes v. Turne^^ 
(1834), 3 My. & K. 666, 696; Ciirteis y. Kenrick (1840), 9 Sim. 443;^ 
Churchill v. Dibben (1754), 9 Sim. 447, n. ; Andrews v. Emmpt (1788), 

2 Bro. C. C. 297 ; A. G. v. Wtlkinson (1866),L. R. 2 Eq. 816 ; Sh^ord v. 
Aekland (1856), 23 Bcav. 10; Be Williams {Esther), Foulhes v AVtlliams 
(1880), 42 Ch. D. 93, C. A. ; Ilunloke v. Gell (1830), 1 Russ. & M. 515 ; Boake 
-v. Denn (1830), 4 Bli. (n. s.) 1 ; Be Walsh's Trusts (1878), 1 L. R. Ir. 320 ; 
Kvans v. Evans (1856), 23 Boav. 1 ; Cooke v. Cunliffe (1851), 17 Q. B. 245 ; 
Langham v. Nenny (1797), 3 Ves. 467 , Be, Edmonstons, Bevan v. Edmond- 
stone ( 1901), 49 W. R. 555 ; compare Be Sharland, KeBew, Bew ymj^ippell, 
[1899] 2 Ch. 636. 

{b) Bailey v. Lloyd (1820), 6 Russ. 330 ; Be Mills, Mills v. •Mills (1886), 

34 Ch. D. 186 ; Be Sharland, Be Bew, Rew v. Wippell, supra ; Vie Raxjes, 
Turnbull v. Hayes, [1901 J 2 Ch. 629, C. A. ; Kent v. Kent, [1902} P. 108 ; 

Be Mayhew, Spencer v. Cvtbx^, [1901] 1 Ch. 077 ; Be WestoTjfs Se^n^t, 
Neeves v. Westen, supra ; Wrigley v. Lowwles, [1908] P. 348 ; lie Sandemon, 
Sanderson v. Sanderson, [1912] W. N. 54. As to the iifterpr^tation ot 
deeds generally, see title Deeds and Other Instruments, Vol. X., 
pp, 4^ et sea. * 

(c) Be Old's Trusts, Pengelley v. Herbert (1886), 64 L. T. 677 (genera 

r er) ; Bailey v. Lloyd (1829), 6 Ruse. 330 (but see Sugden, Powers, p. 295) j 
Teape's Trusts (1873), L. R. 16 .jiq. 442 ; Pidgely v. Pidgely (1844) 

H.L. — XXIII, ' I 
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fl£OT. !J. lanj?uage, referring to powers in general terms and applied to a fund 
Exi^aulon (lisposed of as pAri of a residue which is subjected to debts, may not 
af Sitentlon siillice to execute a limited power over a fund out of which the debts 
toBxerclse not be made payable (d), unless reddendo singula singulis the 

Powers, gjjji Ijq construed as made payable out of what is the testator’s 

own property only, and not out of the fund which he has a limited 
power to appoint (e). If the testator shows that he has the 
distinction between a general and a particular power clearly before 
his mind, words applicable to a general power do not execute a 
particular power (/). Although tliero is no specific reference to the 
particular power, it may be shown on construction that the testator 
intended its exorcise (r/). Where the donee has more than one power, 
the exercise of one will not, without more, show an intention to 
exercise the rest (h ) ; but where the intention to pass the property 
is clear, the power by which alone it can pass is held to have been 
executed although another is referred to, the mere indication that it 
is to pass in a particular manner not controlling the general 
intention that it shall pass in any event (i); but in this case the 
words must he sulficient to amount to an execution of the first 
power (k). 

References 66 . With regard to references to the property, language 
to property, equivalent to a specific or demonstrative gift of the subject-matter 
of the power points to an intention to exercise the power (/). Hence, 


1 Coll. 255; Banka v. Banka (1853), 17 Beav. 352; Qainsford v. Dunn 
(1874), L, 11. 17 Eq. 405 ; Hope v. Hope (1854), 5 Gill. J3 ; compare Beamish 
V. Jieamiah (1800), 4 I. R. Eq. 120; Re Richardaon'e Trusts (1886), 17 
L. R. Ir. 436 ; Cooke v. CunUge (18.51), 17 Q. B. 245 ; Re Milner, Bray \. 
Milner, [1899J 1 Ch. 563; Re Mayhew, Spencer y. CiUbnsh, [1901] 1 Ch. 
677 : but there may be i^her ludicatioDB which prevent the inlereuce 
from arising {Re Weston's Settlement, Neevea v. Weston, [1006] 2 Ch. 620). 

(d) Clogstoun v. Walcott (1843), 13 Sim. .523 ; Re Colton, Wood v. Cotton 
(1888), 40 Ch. D. 41 ; Re Porter' a Settlement^ Porter v. Be QuettevUle (1890), 
45 Ch. D. 179, C. A. ; compare Re Swinburne, Swinburne v. Pitt (1884), 
27 Ch. D. 696; Price v. Pnee (1882), 46 L. T. 228; Doe d. Eellinga v. 
r«sBtrd (1800), 11 Eusi. 49. 

r (e) Ferrier v. Jay (1870), L. R. 10 Eq. .550; Cowx v. Foster (1860), 

1 John. & II. 30 ; Re Teape'a Trusts (1873), L. R. 16 Eq. 442 ; Thornton v. 

Thontton (1875), L. R. 20 Eq. 699 ; Pidgely v. Pidgely (1844), 1 Coll. 255 ; 
Re Harris' Trusts (1872), 20 W. R.*742 ; BaiUy v. Lloyd (1829), 5 Buss. 
330. * 

if) BuUer v. Gray (1869), 6 Ch. App. 20. As to whether a reference to 

a “ bene^rial *’ power of appointment is sufficient to exercise a special 
power, 8ee'Ame« v.. Gadogan (1879), 12 Ch. D. 868; Von Brockdorff v. 
Malcolm (1886), 30 Ch. I). 172. ^ 

ig) wrigley v. Lowndes, [1908] P. 348, per GorellBabIxs, F., at p. 352. 
(h) A.-G, V. Vigor (1803), 8 Ves. 266; Saward v. MoDonneU (1848), 

2 H. L. Cos. 88 ; Trollope v. Linton (1823), 1 Sim. ds St. 477 ; Maunsell v. 
Maunsell (1871), 10 W. K. 1003 ; Saunders v. Carden (1891), 27 L. B. Ir. 
43 ; jOooke v. CunUffe (1861), 17 Q. B. 246.^ 

..«* (t) Ward V. Hartpole (1776), 3 Bli. 470, H. L. ; Re Morgan (1867), 7 
' J Oil B 18 R 0 

{k) Bfueey. Bruce (1871), L. B. 11 Eq. 371 ; Re WUmot (1861), 29 Beav. 
644 i Hamitton v. Boyse (1804), 2 Sch. & Lef. 315, 331 ; A.'O. v. Vigor 
(1803), 8 Ves. 26S i and Re Denton, Bannerman v. Toosey (1890), 63 
L. T. 106 ; Re Fhneer, Matheson v. Qoodwyn (1890), 63 L. T. 201, C. A. 

(1) As to the effect of the testatolr describing the property subject to 
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theappointmeniiof the fund to a stranger, subject to legacies already 18 . 

given to objects, is a sufficient appointment of the* legacies to the EXIlfeBiicai 
objects (m) ; but the circumstance of legacies being identical in totoetioii 
amount with a fund subject to the power, without more, is not t® BxereiM 
sufficient (w) ; and a gift referring to part of the subject, or to some 
of many suojects, of a power does not show an intention to exercise 
the power as to the whole (o) ; nor does an appointment of an estate 
generally show an intention to exercise a power of appointing a sum 
secured by a term on the estate (p). 

67 . If the will purports to be made in pursuance of a power When 
and the power is referred to, tlie i^roperty need not be mentioned 
except in general terms (q) ; and, if a clear intention appears that partfcuiar 
the subject-matter of the power shall pass to one of its objects, reference not* 
there need be no mention of the power (r), even the existence of 
which may have been not known or forgotten, provided a positive 
intention not to exercise it is not apparent («). Even a wrong 
reference to the power or the nature of the property does not 
prevent the insirmuont from operating as a valid execution, if the 
intention to exercise the power is otherwise clear (t), and, if the 


the power as liis own, see Wtldbore v. Gregory (1871), L. K. 12 Eq. 482; 
Be Comher'B ^Settlement Trusts (ISC.'i), 14 ^V^ Jl, 172; Innes v. Sayer 
(1851), 3 Mac. & Ci. 606, 612; lieul v. AW (1858), 25 Beav. 469; Be 
Davids* Trusts (1859), .lohn. 495; Webb v. flonnor (1820), 1 Jac. & W. 
352 ; Be Mathrigley's Trusts (1862), 2 John. & II. 426 ; Napier v. Napier 
(1826), I Sim. 28 ; Be Watt, Woikman v. Peigrave (1885), 30 Oh. 1>. 617 ; 
Lowe, V. Penmngl^n (1840), 10 L. J. (cii.) 83; Price r. Price (1882), 46 
L. T. 228 

(m) Disney v. Crouse, Byte v. Ponlcer (1866), L. R. 2 f)q. 592 ; Elliott v. 
Elliott (1846). 15 Sim. 321 ; Gatnsford v. Dunn (J874), L. R. 17 Kq. 405. 

(w) Davies v. Thorns ( 1849), 3 De (J. & Sm. D47 ; Jones v. Tucker (1817), 
2 Mer. 633 ; Buxton v. Buxton (1837), 1 Keen, 763 ; Lowe v. Pennington 
(1840), 10 li. J (cii.) 83 ; compare Lownds v. hownds \\ti'il), 1 Y. & J. 446 ; 
Walker v. Laxton (1827), 1 Y. & J. 557 , Hooke v. Rooke (1862), 2 Diew. & 
Sm. 38. 

(o) Hughes v. Turner (1834), 3 My. & K. 666; Lewis v. Llewellyn 
(1823), Turn. & R. 104; Napier v. Napier (1820), 1 Sim. 28; Elliott v. 
Elliott, supra ; fiompare Be W ait. Workman v. Petgrave, suwa ; Be 
Gomber's settlement Trusts, supra ; Reid v. B,eid, supra ; Walker v. 
Moickte (1827), 4 Rus.s 76, as to which see Hughes v. Turner, supra. 

ip) Farmer v. Bradford (1827), 3 Russ. 354; Clifford v. Clifford (1852), 
9 Haie, 675. 

(a) Harvey v. Straeey (1852), 1 Drew. 73, 113 ; Bailey v. Lloyd (1829), 
6 Subs. 330‘; Davies v. Fisher (1842), 5 Beav. 201 ; Beid v. Reid (1868), 
25 Beav. 469 ; Maunsell v. Maunsell (1871), 19 \V. R. 1003. 

(r) Ward v. Hartpole (1776), 3 Bli. 470, H. L. ; Be H organ (1857), 7 
I. Ch. R. 18, P. C. : Peirce v. M‘Neale, [18941 1 I- R. 118; compare 
Robinson v. Sykes (1856), 23 Be.av 40; Brookmnn v. Bales (1813), 2 
Ve». A& B. 45; ‘(V«Ter v Richards (1859), 27 Beav. 488, 496; Vroheit v. 
Morgan (1739), 1 Atk. 440; Re Caswall, Ex parte Oaswall (1744), 1 Atk. 
669; MoUon v. Hutchinson (1739), 1 Atk. 568; Bradly v. W f steak (IS07), 
13 Ves. 446; Dillon v. Dillon (1809), 1 Ball & B' 77, 92 ; Byrka r, 
CulUnan, [1904] 1 1. R. 42, C. A. * , 

■(«) Be Porter* s Settlement, Porter v. De Quetteville (1890), 46 Ch. D. 179, 
C. A.u Minchin v. Minchin (1871), 5 I. K Kq. 258, C. A., per Christian, 
L.J., at p 273. 

(t) Be Wihnot (1861), 29 Beav. 644; Fletvhei v. Fletcher (1880), 7 
U R. Ir. 40. 
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donee of a limited power erroneously recites that he has thereby 
appointed, this is evidence of an intention thereby to appoint. If, 
however, the recital erroneously states that an object of the power 
is entitled to the suhject-malter so as to suggest that he is so 
entitled by independent title, this negatives any exercise of the 
power. It is otherwise if the assumed independent title is one 
which the donee of the power wrongly supposes hiiiisolf to have 
conferred («). 

68. None of the circumstances above mentioned is ppr ae con- 
clusive, but tliey are iudieia which point to an intention to execute. 
While the bur<hMi of proving the nitcmtiou to execute a power volun- 
tarily is upon tlici volunteer, if the person alleging the execution is 
a ])urchuser, it is said that there is a presumption in his favour (b). 

69. There is a rule, of some importance before 1838 (c), with 
regard to all powers, general and special, hut, since 1838, that 
is only of importance wilh respcjct to special powers— namely, in a 
gift of real estate, the court may examine whether the testator's 
own property is such as to eniyhle effect to he given to his will 
without recourse to thopnipoity Buhje«-t to the' power, although in a 
gift of personalty the rule is otherwise t-f). Where the gift is prinui 
facie s])ccific, cvidtuice of the state of the projiorty at the date of 
the will is admissible (e). Where a testator purports to appoint 


(«) Pennefather V . Pfnnefather (187.'i), 7 I. R Eq. 300, per Loid O’IIaOAN, 
L C ,atp. 310; Muichin v. (1871). 5 I. R. Eq. 178, 258, C. A. ; Be 

WaUh's Trusts (1878), 1 L R. Tr. 320; l/Kstranqe v. UBslrange (1890), 
25 Ti. R. Ir, 39U ; Lfes v. Lees (1871), 5 I. R. Eq. .'>49; Morgan v. Gronow 
(1873), L. R. 16 Eq. 1. See the pajalJol cases on erroneous recitals of 
direct gifts by will (Jdams*v. Jidams (1842), 1 Ifaro, .537, .MO; Nugent v. 
Nugent (1874), 8 I. R. Eq. 78 ; //all v. Lieteh (1870), L. R. 9 f]q. 376; and 
SCO title Wills). 

(b) Pennefather v. Pennefather, supra ; IHake, v. Marnell (1803), 2 Ball& 
B. 38, n., per Lord Redesdale. L C., at p. 39, n. ; Wilson v. Piggott 
(1794), 2 Vos. 351 ; L* Estrange v. L' Eshanqe, supra ; Minchin v. Minohin, 
supra, at pp. 258, 268, C A. 

U') l e , before the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26) ; see 
ibid., s. ;^4. 

(d) Jones v. Curry (1818), 1 Swan. 66; Jones v. Tu<ker (1817), 2 Mer. 
633 ; Standen v. Standen (1795), 2'Vc8. 689; Andrews v. Emmot (1788), 

2 Bro. C. C. 297 ; Nannoek v, Jlorlon (1802), 7 Vos. 391, 398 ; Lovell v. 
Knight {lS2d), 3 Sim. 275 ; Lempriere v. Folp// (1832), 6 Sini. 108 ; Bummer 
V. Pilcher (1833), 2 My. it, K. 262, 275 ; Grant v. Lqnam (1828), 4 Russ. 
292 ; Be Mills, Mills v. Mtlh (1886), 34 Cb. D. 187 ; Webb v. Honnor 
(1820)| 1 Jao. & W. 352 ; Be WilUams (Esther), Foulkes v. Williams (1889), 
42 Ch D. 93, O. A. ; flarvey v. Harvey (1876), 32 L. T. 141 ; Molton v. 
Hutching (1739), 1 Atk. 558 ; Re Huddleston, Bruno v. Eyston, [1894] 

3 Ch. 6{fe Lownds v Lownds (1827), 1 Y. & .T. 44.5 ; Davies v. Thorns 
(1849), 3 i)e G. & Sm 347. 

^ (e) Innes Sayer (1851), 3 Mao. & G. 606; Walker v. Mackie (1827), 4 

Russ. 76: Mackinhy v Bison (1837), 8 Sim. 661; Shuttleworth v. Greaves 
(1838), 4 My.'& Cr. 3.5. 38; Elliott v. Elliott (1846), 15 Sim. 321 ; Horwood 
V. Griffith ( 1863), 4 De ( i. M. & G. 700, 708, C. A. ; Be Gratwick^s Trusts (1866), 
L R. '1 Eq. 177 ; Rooke v. Rooke (1862), 2 Drew. & Sm. 38; Be Morgan 
(1867), 7 1. Ch. R. 18. P. C.; Be Williams (Esther), Foulkes y. Williams, 
supra ; Re Mills, MUls v. MilU, supra ; Tred^nie.k v. Tredenniek, [1900] \ 
J.. U 3.54 ; Be Hayes, Turnbull v Hayes, [1901] 2 Ch. 629, C. A. 
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real estate or personal estate under a power, evidence may be 
given of the existence of one power and of the absenoe of any 
other (/); but evidence that the existence of the power had been 
forgotten is not admissible (g ) ; and, although surrounding circum- 
stances at the time the will was made may be looked at, a settlement 
creating a power subsequently to the will is not a surrounding 
circumstance (/<). 

70. If a man has both a power and an interest, and does an 
act generally as owner of the land without reference to the power, 
the land passes by virtue of his ownership, not of his power ; but, 
where the disposition will bo absolutely void if it does not enuni as 
an execution of the power, effect will be given to it by that 
construction (i). If he both grants his estate and exercises his 
power, the estate passes in the manner best adapted to carry out the 
intention of the parties (/• ). Tf lie either grants his estate or exercises 
his pow’cr, and full effect will not bo thereby given to the intention 
of the parties, tlie estate will be held to pass in the manner not 
expiessed to lie intended in order to effectuate the general inten- 
tion (/) ; and if the power is executed but proves to have been 
jireviously destroyed, or to have been in its inception badly creafed, 
the donee’s interest will make good the default in appointment (w). 

71. A pow’er may he well exeivised notwithstanding a previous 
invalid execmlioii (//) ; but it siieli invalidity is duo to fraud the 


(/) Re Mnifheu', Snencer v. Cutbush, [1901] 1 CIi. 677 ; Re Milnert Bray 
V. hdnir, [1890] I t’h 563 

((/) Re Boyd, SieUl v Boyd (1890), 63 L. T. 92. 

(/i) Boyes v. Cook (1880), 14 ()li ]> 53, C ; but the instriiiiKmt 

creating the ])owcr niay, <»t course, bo reforred lo, u»ougii subsequent to 
the alleged cxeeulion, tor (lio purpose of a*eei (aitiing wiieiher its require- 
ments are salisfied by tlio previous instrument {PvtH'oger v. Ambler, Bunn 
V. Rettingcr (1866), L. It. 1 Jiq. 510) 

{%) Clere'^ (jane (J599), 6('o Hep 17 b; Ro^eomniou {Counlenn Dowager) 
^ Fow/te (1745), 6 bio Pail (‘as l.“)8; Blake (181 1), 2 Ball & 

]1. 35 ; Maundrell V. Maumhell (IHi)ii}, 10 Ves. 246, 257; Re Bidwe.Ws 
tieitlement (1863), 32 L. A. (ui ) 71 

(k) Cox V. Chamhcdain (1709), 4 Vrs 631 ; Re Giiffithn' Brltlemeuf, 
Griffiths V. \Vaqhorne, [1911 ] 1 (’li. 246; compare Mogrulge v. Claijp, [1892] 
3 (ffi. 382, C. A , per Jun'OLKV, 1j .1 , at p 395 ; but see Roach v. Wndham 
( 1805), 6 Pbist, 289 (as to which see Sugdiui, Powders, p 359) ; (Bnld v. Douglas 
(1856), 2 .Tin (\'. s ) 950 ; >S/ioor v. Green (1874), L. R. 9 Kxeh. 99 

(f) Tomlinson v. Dighton (1711), 1 P. Wins 119; Langley v Brown 
(1741), 2 Atk. 195, 199; Campbell v. Jjeaeh (1775), Ariib. 740; Barkers. 
Kelt (1701), 1 ].d. Raym. 658, 660 ; Andrews v. Bmmot (1788), 2 Bro. O. C. 
297, 303; A G v. (1807) 13 Ves 56.5,580; Boe d. Daniel v. Keir 

(1829), 4 Man & Hy. (k. b.) 101 ; Wade v. Paget (1784), 1 JJro. (‘ C. 
363, 366 (as to wliicli see Sugdcii, Powoi s. i). 348) ; W ynne v. Griffith ( 1 826), 

1 Russ. 283. Parol evidence is not admissible to sfiow an intention not 
to exeicise the power {Blake v. MarneR, supra : AfacAndrelb v. GaMaghef 
(1874), 8 I. R. Eq. 400; fihove v. /'/ttcA« (1793), 5 Term liep. 124, 
310; (Coventry (Countess Dowager) v. Coreniry (Bari) (1724), 2^ P. Wme. 
222 ). 

(my Mandeville v. Roe, (1844), 1 .Jo. & J.at 371 ; Cross v. Hudson (1789), 
3 Bro (’. 31 ; Murtlotk v Bailer (ISOi), lU Vrs 292, 314 ; Singv. Leslie 

(1864), 2 Heiu &, M. 68, 86, Jo/ips v iSoatludl (1861), 30 Bea\ . 187. 

(fi) //srecy V. /fppfpy ( 1739), 1 Aik 561, /ipr Lord ITakuwh'kk, L.O., at 
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validity of the i|econd execution depends on proof that such fraud 
no longer exists ( 0 ). The burden of proof requisite to support a 
second appointment in such a case rests on the appointee, and in 
fclie case of fraudulent appointments, whether set aside by the court 
or revoked by the appointor, if the second appointment is to the 
same person as the first, the difficulty of showing that the second 
appointment is free from the fraud W'hich vitiated the first is so 
great as to be almost insuperable (p). 

In the case of a second execution following a previous invalid 
execution there must be some evpression of an intention to 
exorcise the power; but an expressed intention to pass the pro- 
perty the subject of the power, and apt words to execute the 
power sulhees, it seems, without any expressed intention, to retract 
the invalid execution (q). 

Although the more exiiression of a desire to confirm an invalid 
appointment does not establish it, yet if the appointor, having made 
an appointment wbicL was at the time of making it invalid, after- 
wards does not merely express a desire to confirm such appointment, 
but proceeds to do so l)y way of appointment, then, if events have 
since happened which render such an appointment unohjectionahle, 
it will bo upheld (r). 

Sk(JT. 13. — Operation of A pp( tint meat, 

Sub-Sect. 1 . — JCxlcnt of Execution. 

72. Tn the case of a will exercising a goneiMl power of apiKiint- 
moiit(8), it is ii question of inteiitu)ii whotlnsr the donee of the power 
meant by the excicise of it to take the appointed pioperly out of 
the instrument crediting the power for all puiqioKes, or only for the 
limited purpose of giving effect to the particular disposition 
expressed ; and there is no difference in tliis respect botw’een real 
and personal estate. The general rule js that the appointment is 
to be taken as an exercise of the power so far as is necessary to 
give effect to the particular disposition, but no further. It lies upon 


p. 667 ; Edwards y. »S7c'«/er (1665), Hard. 410; Tippet v. Epics -,^600), 
6 Mod. Hop. 457, per Vkn ikis, J. ; Hole v. Escott (1858), 1 M 3 ^ & Cr. 187 ; 
Ward v.i^Tyrrell (1858), 25 Beav. 565*. 

(o) Topham v. Portland (Duke) (1869), 6 Ch. App. 40; Hutchins v. 
Hutchins (1876), 10 I. It. Jiq. 453; Askham v. liaAer (1850), 12 Beav. 
499 ; Jackson y. Jaclson (1843), Drury iemp Sug. 91 ; Farmer v. Martin 
(1828), 2 Sim. 502 ; but. Siigdeii, Powers, p 355, and Iru'tn v. Rogers 
(1848),. 12 I. Eq. K. 159; see also Carver v. Richards (1859), 27 Beav. 
488; Birleif v, IHrU'n (1858), 25 Beav. 299; Henderson v. Astwood, 
Astwood v. Cohbotdt CobhoUi v. Astwood, 11S94] A. (\ 150, 162. P. C. 

(p) Tophani v. Poitland {DuLe), supra, per L . 1 ., at p. 61; 

Uutchins V. Hutchins, supra, par Phattekton, V.-C., at p. 457 ; Humphrey 

^y. Olver 5 Jur. (n. s.) 946; compare Huguentn v. (1807), 

' 14 Ves. 273. As to the presumptiou of undue inllueiice, see title 
rKAUDlTJ.F.NT ^Nl> VoiOABLE OONVEYANrES, Vol. XV., pp. 103 ct Seq. 

(a) Jackson v. Jackson, supra , ('arrer v. Richards (1859), 27 Beav. 
488. ' 

(r) Morgan v. Oronow (1873), I. R 16 F.q. 1 ; and m-e innytage v. 
ArymUige (1842), 1 Y. & C. Ph. Pas 461. 

(a) As to the case of a limited po^er, see p. 40, poA, 
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the party claiminfr the fund to show sufficient indication of intention t- 13. 

that, in the event of the appointee being i}icapable*of taking under Operation of 
the appointment, tlie fund was not left by the donee to go as in Appoint- 
default of appointment {/). 


No general rule as to sufficient indication can be laid down, but Appointments 
the cases ■suggest the following principles: — An appointment to totjruatees. 
trustees for an appointee wlio predeceases the testator suggests 
that tlie testator inttuidod to withdraw the appointed fund and to 
vest it in the trustees of liis will, who hold it upon the same trusts 
as if it had been the appointor’s ow’ii property (u). The same 
applies to an appointment to trustees wliere no trusts are declared, 
or the trusts declared do not exhaust the fund (h) ; but a direction 
that the trustees of tlie instrument creating the power hold the 
property in trust for a person who predeceases him suggests the 
contrary inference 

An u])pointnient to A. who dies before the testator suggests Appointment 
no inference of an intention to make the property the testator’s person 
own for all purposes (d); hut there may be other indicia, such as a testator"*'"*’" 
will treating the ap 2 )ointed fund and tlie testator’s own property other tndicui 
as one mass, and charging the entirety with debts and expenses and 
apfjointing executors (c). The ainiointinent of an executor alone Is, 
however, not enoiigli ( O, although such apiiointment suffices to 
make the property assets for ijaynient of debts and legacies (r/). 

7a An appointment by deed by the donee of a general power Appointment 
to his own executors and administrators gives the absolute interest executors 
to himself (h) ; and an aiipoiiitment by will to the appointor’s 
executors and administrators, followed by directions which either 
fall or do not exhaust the fund, makes the appointed fund part of 
the ajijiointor’s assets ; so that an appointment to executors, as 
executors, of a fund which is treated as blended with the apiiointor’s 
own property raises tlie presnmjition that the testator intended to 

(1) tie J)e Lush’s Trusts (1879), .*1 L. It. Ir. 232; tie Pinide'e Seillement 
(1879), 12 Ch. D. 667 ; tie Van Hagan, Speding v. Eochfori (1880), 16 
(’ii. D. 18, 31, C. A. ; Goxen v. Eowlnnd, [1894] 1 Ch. 406 ; Ee Boyd, Kelly 
V Boyd, |■1897] 2 Ch. 232; Ee Hodgson, Barley v. Hodgson, [1999] 1 Ch. 666; 

Ee Marion, Hhaw v. Marten, 11902J 1 (3h. 314, C. A. ; Lefevre v. Freeland 
(1857), ’24 Keav. 403; Ee Elen, T/iomas v. McKevkine, [1893] W. N. 

90. 

(«) Chamberlain v. Hutchinson (1856), 22 Beav. 444; Wilkinson v. 
t^’ehneider (1870), L. K. 9 Iv]. 423 ; He Davies^ Trusts (1871), L. R. 13 Eq. 

163 ; Ee Van Hagan, Sperling v. Eochfori, supra; He Scott, Scott v. Han- 
bury, [1891] 1 Ch. 298. 

(6) Ooodere v. Lloyd (1830), 3 Siui. 538; Lefevre v. Freeland (1857), 

24 Beav. 403. 

(c) Ee Thurston, Thurston v. Evans (1886), 32 Ch. D. 508 ; Ee Pinide's 

Settlement, supra ; Re Marten, Shaw v. Marten, supra. • 

(d) Ee Davies* Trusts, supra ; Ee Be Lusi's Trusts, supra. 

(e) Re IckeringiWs Estate, Hinsley v. Iclceringill (1881), 17 Ch. D. 151 ; 

Willoughby Osborne v. Holyoake (1882), 22 Ch. D. 238;' Ee Mcsrtenf 
Shaw V. Marten, supra. , * 

(f) Ee Thurston, Thurston v. Evans, supra; Ee Boyd, Kelly* v. Boyd, 

mpra, at p. 236; Laing v. Cowan (1857), 24 Beav. 112. • 

{g) Ee Seabrook, Gray v. Baddeley, [1911] 1 Ch. 161 ; see p. 30, ante, 
p. 44, post. 

(A) Mackenzie v. Mackenzie (1851), 3 Mac. & G. 559. 
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make the fund liifl own for all purposes ( j. ). The same result 
fnllowfi, thouf^h Ehfi settled fund is Appointed to trustees who are not 
ul.^o executors, if the fund is treated as blended with the apix)intor’s 
own property (/c). 

Tlie rule is the .same as to real and personal estate (1), and 
applies to cases of disclaimer as well as to cases of lapse Oa). 

iSuw-SKcr. 2. anr/ .<1 

74. In the case of a limited power the donee cannot make the 
projierty his own in any case, and the question is whether the 
appointment lapses entirely or whether th(3ro are other words by 
which the ])roperty can pass. 

The statutory provision that, unless a contrary intention appears 
hy the will, real estate, or an interest in real estate, comprised or 
intended to he coinpi’ised in a devise contained in a will which fails 
or is void by reason of the death of the devisee in the lifetime of 
the tesiali^r, or becanae the devise is contrary to law or otherwise 
inca])al)lo of takinj^ elTect, shall he included in any residuary devise 
contained in the will, has no fii]*plication to appointments under a 
siDecial power, such a di.s])osition not lieing a “ devise ” within the 
meaning of the statute (// ). 

75. Lapse may be excluded, in the case of a general power, by 
an express appointment to the executors and administrators of the 
appointee in substitution for him ; hut the intention to exclude 
lapse must be clearly shown and the substitutional appointees 
definitely designated; meix} woids of limitation do not suffice (o). 
In the case of liiiuted powers, lapse cannot bo thus excluded unless 
the substituted appointees are objects of the power ( p). 

76. In tlio case of an appointment to two or more of an 
ascertained sum in definite fractions, no a]>pointee can take more 
under that gift than tlio fraction expressed to he his; and, if frac- 
lioiiB or fixed sums are Jipjwinted aiu^ then “the rest” or “the 
remainder” of the ascertained sum is ajipoiiited to another, ho 
cannot claim any share which may lapse in consequence of the 
<leath of a former appointee in the lifetime of the testator, or fail 
by reason of the aiqiointee l>oing a stranger to the power, J the 
true construction of the appointment is that all that was intended 


(i) Bruikenden v. Wilhams (lvS69), L. E. 7 Eq. 310 ; Ih'istow v. Skirrow 
(tS70), L. It. 10 Eq. I , (,%imherlatn v. Hntiliinson (1850), 22 Beav. 
444. 

{k) Lefevre v. Freeland (1857), 24 Be.iv. 403; Be IHnhde^a Settlement 
(1879), 12 Oh. D. 667. 

(Z) lie Van Hagan, Sperling v. Rochjort (1880), 16 Oh. D. 18, C. A. ; Be 
Horton, Hoiion v. Perks, Horton v. Clark (1884), 61 L. T. 420. 

(m) A.-O.^y. Tiraclenbury (1863), 1 H. & C. 782 ; compare A.-O. v. 

* Mumby (1868), 3 H. & N. 826. As to lapse, see, further, the text, infra. 

(n) Wills A6t, 1837 (7 WiU. 4 & 1 Yict.-c. 26), s. 26 ; Jlolyland v. £ewin 
(1884), 26 Oh. D. 266, O. A. 

(o) Browne v. Hope (1872), L. R. 14 Eq. 343 ; Stevens v. King. [1904] 
2 Oh. 30. 

(p) Maddison v. Andrew (1747), 1 Ves. Sen. 67; Butchery. Butcher, 
Cooday y. Butcher (1812), 1 Ves. & B. 79. 
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to be given is a sum arrived at by subtracting the previously named sect. is. 
sums from the whole fund (a). If, however, the intention is to Operation of 
appoint the residue strictly as residue, or to appoint the entire fund Appolnt- 
charged with the sums Hi)ecilied in the previous ai)pointments, the msnt. 
residuary clause is read as an apiwintment, not of the mere balance 
of the fiind after the sums 2 >reviously apjwinted have been deducted 
from it, but of the entire fund subject to the aiDiwintments pre- 
viously made (/>). 

77. Where a fund is appointed by one and the same instrument Abai«montof 
in aliquot shares, and it proves insulheient, the shares abate proper- 
tionately, and, if specific sums in excess of the total are appointed, residue” 
abatement is rateable (c). Where, after the api)ointment of specific rateabiy. 
sums, part of an ascertained (d) fund, “all the rest” or “all the 
remainder” of the fund is ap 2 )ointed to another, the latter apjioint- 
nieiit, being treated as a gift of the exact amount loft after deduct- 
ing from the fund the s^iecillc amounts already given, abates 
rateabiy (<.') ; and, if the intention is clear, the amount of a charge 
for jiortions on an estate covenanted to be bought for a certain sum 
may abate if the full amount is not forthcoming for the purchase 
of the estate to be charged ( /’). In these cases the question ^s 
whether the intention is to apjioint a siiecilic sum and a residue 
strictly as ri'sidue, or to apiioinl Ibe mitne fund charged with the 
siiecific sum. 

If the ap 2 )ointiiicnt is not made so as to oiierato on a fund of Liability of 
unvarying <iinount, or if the appointor does not assume that a given rcHiduary 
sum or an eshite of a given valiu' will lie, available, the residuary 
appointment must bear the l()s»<(' 7 ). If there are successive inde- appoint mentB 
[it'iident appointments by sejianite instruments, which in the aggre- <-<> i>ear loha. 
gate more tlian exhaust the fund, the latefc^t aiqiGintment must bear 


(а) Ilmlvy v. Moon (1801), 1 Drew. & Sm. 62:1 ; Baker v. Farmer (1868), 
3 Cb. App. 637, 540, Kanunt v. Appleford (1810), 5 Aly. &, Cr. 56; He 
Ifarrieii' Trust (1869). John. 199; J.akin v. Lakin (1865), 34 Beav. 443; 
-S'wte V. Tindall (1874), 31 L. T. 223 ; Fntkner v. Butler (1765), Ainb. 614 ; 
i hampneif v. JJnvy (1879), 11 Ch. D. 949, 958 ; but sec llobjland v. Lewin 
(1884), 26 Cli. 1). 266, C. A. , HaUliffe v. JIampson (1855)) 1 Jiir. (n. s.) 
1104; He Jeaffieson's Trusts (1866), L. R. 2 Eq. 276 ; Wilkinson v. 
Bchncider (1870), L. R. 9 Eq. 423. 

(б) Oke V. Heath (1748), 1 Vcs. Sen. 135; He UmiVs Trusts (1880), 31 
Cb. D. 308 ; He Crawshay, Crawshay v. (Jrawshay (1890), 43 tJh. D. 615 ; 
Re Meredith's Trusts (1876), 3 Ch. i). 757 ; Duguul v. Fraser (1886), 31 
Ch. D. 449 ; Champney v. Baey, supra ; Garter v. Taggart (1848), 16 Sim. 
423. 

(o) Laurie v. Glutton (1851), 15 Beav. 65. 

(d) Petre v. Petre (1851), 14 Beav. 197 ; Be Currie, Bjorkmnn v. Kim- 
berley (1888), 36 W. R. 752. , 

(e) Page v. LeapingweU (1812), 18 Ves 463 ; Easum v. Appleford, supra ; 
B7ioe«y. C'CMMton (1862), 30 Beav. 554 ; Walpole v j!^horjf> (18^1), L K. 4 
£q. 37 ; Haynes v. Haynes (1853), 3 Do G. M. & G. 690, C *A. ; Booth v., 
Alington (1856), 6 De G. M. 3c (>. 613 ; Re Cruddas, CrvjMas v. Smith, 
nOOO] 1 Ch. 730, C. A.; ButUr v. Blackall, [1907] 11. R. 406; Be 
Saunas, Saunders v. Gore, [1898] 1 Ch. 17, C. A. 

(S) Chambers v. Chambers (11 110), Moh. 333 ; Miller v. Hvddlestone^lB^S), 
L. R. 0 Eq. 66. 

(g) Petre v. Petre, supra , De Lisle v. Hodges (1874), E. li. 17 Eq. 
440. 
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the loss (/t); but,rif the appointments are all made by one instrument 
which at once takes effect as to all the objects, and the whole fund 
is given to several objects, one of whom is necessarily named last, 
the last-named cannot be made to bear the loss merely because he 
is mentioned la 8 t(i); to effect this result the intention must clearly 
appear, and the burden of proof lies on the person seeking to 
establish priority (1). Where an appointment is made to take effect 
out of a trust fund generally and afterwards an appointment 'is 
made of a specific portion of the trust fund, the portion of the 
fund not specificially ai^pointed must be first applied in satisfaction 
of the first appointment, and the specifically appointed portion is 
only to bo resorted to in the event of a deficiency (Z). 

78 . Where a fund is appointed in sums of which the aggregate 
exceeds the total sum subject to the 250 wer, the lapse of any 
a2)pointment augments the amount available for the rest(w). 

Sub-Sect. 3.— Ademption. 

79 . An api 3 ointment under a 2>o\ver may be adeemed (a) in the 
same manner as a specific devise or bequest (o). 

Although it is provided by statute ( p) that no conveyance or other 
act made or done subsequently to the execution of a will of or relat- 
ing to any reul or 2^orsonal estate therein com2>ri8ed, oxeo2)t an act 
by which such will shall be revoked, shall prevent tlio 02)eration of 
tiie will witli re.s[ 3 ect to such estate or interest in such real or 2)er- 
soind estate as the testator shall liave power to dispose of by will at 
the time of his death, this provision does not apply to cases wliere 
the thing meant to be given is gone. 

80 . Wliere there is a change in the character of the property sub- 
ject to the power subsequent to its execution by w'ill, the answer to the 
question W'hether the subsequent dealing has effected an ademption 
depends upon whether, upon the true construction of his will, the 
testator has appointed the property subject to the power, in whatever 
way invested, or whether he has appointed a specific property and 
nothing else. The test to be applied is whether his ex 23 ressed inten- 
tion is to execute his power, \;^atever may be the property subject 
to it at his death, or to,give a particular estate, his title to dispose 
of which happens to arise from power and not from property (q). 

{hr) Trollope v. Routledge (1847), 1 De G. & Sm. 662 ; Stoles v. Bridgman 
(1878), 47 L. J. (CH.) 769 ; Wilson v. Kemick (1885), 31 Ch. D. 658 ; QObert 
V. Whitfield (1882), 52 I.. J. (ch.) 210. 

(i) BuVeel v. Plummer (1870), 6 Ch. App. 160, 162. 

(fc) Miller v. BuddUstone (1851), 3 Mac. & G. 613. 

*(Z) Morgan v. Groiiow (1873), L. R. 10 Eq. 1. 

(m) Eales^v. Brahe (1875), 1 Ch. D. 217 ; JRe Lytle's Estate, Sands v. 
Lyne (1869), L R. 8 Eq. 482 ; Barry v. Barrv (1876), 10 I. R, Eq. 397. 

(n) Al to ademption generally, see titles Equitt, Vol. XIII., pp. 131, 
135 ; WILL.S. 

(o) As to revocation, see i>. 48, post. * 

(p) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 20), a. 23 ; sec title Wills. 

(h) Gale v. Gale (1856), 21 Beav. 349 (see Sugdeu, Powers, p. 308); 

ColUnson v. Collinson (1857), 24 Beav. 289; Blalce v. Blake ^880), 15 
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Id this respect there is no distitiction between general and special 
powers (/•). ' * 

81. The mere accession of the legal to the benelicial interest 
does not operate as an ademption («). Where a specific fond held 
by trustees for the appointor is appointed and is received by the 
appointor who changes the investment, the appointment is adeemed, 
but by reason of tlie change of investment, not of the transfer by 
the trustees to tlie api)ointor(a). 

Sun-Sjj(/r. <1. — Time from whtch Exenition Operates, 

82. A will made or republished after the 31st December, 1837, 
is, by the Wills Act, 1837 [b), a. 24, construed with reference to the 
real estate and personal estate comprised in it to speak and take 
effect as if it had been executed immediately before the death of 
the testator, unless a conti ary intention appears by the wilf*(c). It 
follows from this and from the Wills Act, 1837 (/>), s. 27 (d), that a 
general power of appointment may be well exercised by a will 
executed previously to the creation of the power, and that, too, \Tf 
a mere residuary gift (/ ) unless a contrary intention appears b}’^ the 
W'ill (/). It is doubtful, however, whether the first-mentioned 


Oh. D. 481 ; lie Johnstone's Settlement (1880), 14 Oh. D. 182; Coopery. 
u]faiim (1867), 3 Oh. App. 47 ; lie JJowscU^ Domett v. Meakin, [1901J 
1 Oh. 308; ke Moses, Beddington v. Beddingion, [1902J 1 Oh. 100, 
0. A. ; alUrmed sub nom. Beddington y, Baumann, [1903] A. 0. 13; Willett 
v. Finlay (1891), 29 L. II. Ir. 156, 497, C.‘ A. ; Be Hayes, TumhuU v. 
II ayes, [1901] 2 Oh. 529, 0. A. ; but see Walker v. Armstrong (1865), 21 
Peav. 284. 

(r) Thompson v. Simpson (1881), 50 L. J. (cii.) 461 ; Be Dowsetl, DowseU 
V. Meakin, supra ; Beddington v. Baumann, supra. 

(s) DingweU v. Askew (1788), 1 Oox, Eq. Cas. 427 ; Clough v. Clough 
(1834), '3 My. & K. 296; Lee v. Lee (1868)/ 6 W. R. 846; Lawrence v, 
Wallis (1788), 2 13ro. 0. C. 319. 

ta) Jones v. Southall (No. 2) (1802), 32 Beav. 31 ; Lee v. Lee (1858), 
6 W. R. 840. 

(6) 7 Will. 4 & 1 Viet. c. 26. 

(c) Ibid., 8. 24. 

(d) See p. 29, ante. 

(e) Stillman v. Weedon (1848), 16 Sim. 26, in usually cited for this, but 
the power there was a limited power, and the Wills Act, 1837 (7 Will. 4 & 
1 Viet. c. 26), s. 27, should not have been treated as applicable ; see Be 
Bayes, Turnbull v. Bayes, [1900] 2 Oh. 332, 335, 338 ; [1901] 2 Oh. 529, 
O. A. ; .If 088 V Z/arter' (1854), 2 Sm. & G. 458 ; Batch v. Shore (1802), 2 
Drew. & Sm. 589; Boyes v. Cook (1880), 14 Ch. D. 53, C. A. ; Bettinger 
V. Ambler, Bunn v. Bettinger (1866), L. R. 1 Eq. 610; Co field v. Bollard 
(1857), 6 W. R. 774 ; Bodsdon v. Dancer (1868), 16 W. R. 1101 ; Meredyth 
V. Meredyth (1871), 5 I. R. Eq. 666 ; Be Old's Trusts, Pengelley v. Herbert 
(1886), 64 L. T. 677. Before the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26). 
the republicatiou of a will after the creation of a power in the testator wguld 
not operate to make a will, executed pnor to such creation, aa execution 
of the power (Cowper v. Mantell (No. 1) (1856), 22 Beav. 223, 229) ; but see 
now Be Blackburn, Smiles v. Blackburn (1839), 43 Ch. D. 75. The Wills 
Act, 1837 (7 WiU. 4 & 1 Viet. c. 26), s. 8, does not prevent ibid., S8. 24*. 
27, from applying to the will of a ruanied woman {Thomas v. Jones 
(1862), 1 Do G. J. & Sm. 63). 

(/) The contrary intention must appear by the will {Boyes r. Cook, 
supra; Be Clark's Estate, Maddick v. Marks (1880), 14 Ch. D. 422, 
C. A. ; lie Hernando, Hernando v. Sawtell (1884), 27 Ch. D. 284 ; but 
•ee Be BhilUps, Bohinson v, Burke (1889), 41 Ch. D. 417; BhiUipa V. 
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fiBCT. 13 . prnviflioti(» 7 ) has any application to limited powers (h \ and they are 
Operation of not within the Bechini provision (;,) above referred to (/.). A man can, 
Appoiat* however, execute only such pow( 5 rs as are given to liiin during his 
lifetime ; he cannot execute a powder given by the will of a person 
Application surVfVes him unless the Wills Act, 1837 (/), s. 33, applies (w). 

liraifc'd StTB-SECT. 5." Property Jirntlnnl Jsaeta hy Ajtpointment. 

l)om;i 8 . 03 ^ personal estate subject to general powers of 

exernse of appointment become assets for the payment of the appointor’s debts 
gfTKTai power, power is actually exercised hv will in favour of volunteers; 

and it makes no difference whether the power is exercisable by 
deed or hy will, or by will only(«). 


Cayley {IHS*3), 43 CIi. D. 222, C. A. ; lie TaminVs Trust (1889), 58 L. J. (cii.) 
780: Re liuding's Settlement (1872), L. R. 14 Eq. 266, is overruled). The 
lact that the lan<i[uage in wli’ch the power is conferred points to a future 
execution is not such a contrary intention (Airey v. Rower (1887), 12 App. 
Cas. 263 ; compare Thompson v. Simpson (1881), 50 1j. J. (ch.) 461). Nor 
is the circumstance that a residuary devise contains Jimitatioiis during 
tlie life of B. conclusive evidence of an intention not to execute a power 
which would only come into oxistenco in the event of B. predeceasing the 
testator {Thomas v. Jones (1862), 2 John. & 11. 475 ; Re Waterhouse, 
Waterhouse v. Ryley (1908), 77 L. J. (cir.) 30, C. A.). In the case of a 
general devise or bequest by will, followed by an instrument which, while 
exercising a power of appointment, reserves a power of revocation and 
new appointment, tlic antecedent date of the will is sufficient evidence of 
a contrary intention to prevent its operating as an exercise of the power 
of revocation and now appointment created by the subsequent instrument 
(Be Oihbes* Settlement, White v. Randolf (1887), 37 Ch. D. 143 ; Be Wells' 
Trusts, Eardisty v. Wells (1880), 42 Ch. D. 646). 

(g) the Wills Act, 1837 (7 WDl. 4 & 1 Viet. c. 26), s. 24; see p. 43, 
ante. 

(h) It is doubtful whether property appointed under a limited power can 
be said to be “ comprised in ’?• the will within the Wills Act, 1837 (7 Will. 
4 & 1 Viet. c. 20), 8. 24 (Re Wells' Trusts, Hardisty v. Wells, supra ; 
Re Uayes, Turnbull v. Uayes, [1901] 2 Ch. 529, C. A. ; Doyle v. Coyle, 
[1895] 1 I. B. 205). The duty of fair distribution among the objects of 
the poAver with due regard to all the circiiinslances is hardly compatible 
with the creation of the power subsequently to its execution ; see Thomas 
V. Jones, supra, 

(/) I.e., the Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 27. 

(k) See p. 29, ante. Hence an express intention to execute must be 
found (see p. 33, ante), and if regard be had to the date of the will this 
is not easy ; see Re Wellr Trusts, Hardisty v. Wells, supra ; Cave v. Cave 
(1856), 8 De G. M. & G. 131, C. A. 

(l) 7 Will. 4 & 1 Viet. c. 26. 

(m) Re Hensler, Deceased, Jones v. Hensler (1881), 19 Ch. D. 012 ; Jones 

V. Southall (No. 2) (1862), 32 Beav. 31 ; Sharpe v. 3P0all, [1903] 1 I. B. 
179 ; and see title Wills. 

(n) Beyfus v.Lawley, [1903] A. C. 411 ; Jenney Andrews (1822),Madd. 

6 G. 264 ; Fleming v. Buchanan (1853), 3 De G. M. & G. 976, C. A. ; 
Wtlliams vi' Lomas (1852), 16 Beav. 1 ; Shirley v. Ferrers (Lord) (1733), 

7 Ves. 603, n. ; Lassells v. Cornwallis (Lord) ( 1704), 2 Vern. 466 ; Towns- 
hend (Lord) v. Windham. (1750), 2 Ves. Sen. 1, 10 ; Holmes v. CoghiU (1806), 
12 Vos. 206 ; Be Hodgson, Darley v. Hodgson, [1899] 1 Ch. 606, 670; and 
see title Execdiors and Administrators, Vol. XIV., p. 223. If an 
appointment has been made, and the appointor has induced the trustees 
to pay oA'er to himself the amount appointed, his creditors cannot recover 
it from the trustees (Be Newnham^s Estate, Amoore v. Elmslie, [f881] 

W. N. 69 ; cited in Be Lawley, Zaiser v. LawUy, [1902] 2 Ch. 790, C. A., 
per Stirling, J., at p. 806). See also pp. 30, 39, ante. 
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A direction in the will of j4he donee of a general power for the Smct. is. 
payment of his debts is sullffiient to render the ‘fund, which he Operation of 
has pow'or to appoint, liable to supply the deficiency in his own Appoint* 

assets, whethor an executor is appointed or not (o) ; and the appoint- ^5??* 
ment of an executor and becpiests of general pecuniary li^acies is Direction for 
also sufficient (p). payment of 

Sub-Sect. Q.— investing of Vested Estates. Appointment 

of executor. 

84 . The existence of a power of appointment does not prevent EflEeotof 
the vesting of the property subject to the jDower in the persons entitled exercise of 
in default of the appointment, until the power is exorcised, whether 

such power precedes or follows the limitation or gift in default, and estates, 
whether it is exercisable by deed or by will (7) ; but the exercise 
of the power divests, either wholly or partially according to the 
terms of the appoiiitm€nt> the estates limited in default of appoint- 
ment and creates new estates, and that, too, wdiether the property is 
real or personal (;•). 

Sub-Sect. T. — Costs Thrown on Apj>ointed Funds. 

85 . The general rule ap23lied in tiie administration of estates Costs ot 
that the costs should come out of the residue (s)is not a})plied to the 

case of appointments. I’he costa of an action relating to an appointed* 
appointed fund are borne rateably by the appointed and the unap- and un- 
pointed funds, and not wholly hy the unappointed fund(0, in the appointed 


(o) Ee Davies' Trusts (1871), L. R. 13 Eq. 163 ; Laing v. Cowan (1857), 

24 Beav. 112. 

ip) lie SeabrooJc, Gray v. Baddeley, [1911] 1 Cii 151 ; sec p. 39, ante; 

Be Quedallaf Lee v. Guedalla's Trustee, [1905J 2 Oh. 331. As to married 
women, sec titles Executors and Auministiiatoks, Vol. XIV., p. 223; 
Husband and Wife, Vol. XVI., p. 387. 

(q) Cunningham v. Moody (1748), 1 Vc!3. Sen. 174; Doe d. Willis 
V. Martin (1790), 4 Term Rep. 39, 65; Heron v. Stokes (1842), 2 Or. & 
War. 89 ; Lambert v. Thwaites (1866), L. R. 2 Eq. 151. Hence, in the absence 
of any express provision for its application, the incoiiio of a trust fund, 
after the cesser of a life interest, and pending the exercise of a subsisting 
power, is distributable amongst the persons entitled in default of appoint- 
ment {Be Master's Selllement, Master v. Master. [\9\\] 1 Oh. 321; see 
also Coleman v. Seymour (1749), 1 Vcs. Son. 2u9 ; Uaswell v. Harwell 
(1860), 2 De G. F. & ,1. 456, 460, 462 ; Be Aylwvn's Trusts (1873), L. R. 16 
Eq. 685). 

(r) Walker v. Armstrong (1855), 21 Beav. 284; varied on appeal on other 
grounds (1856), 8 De G. M. & G. 531, C. A. ; Be Vizard's Trusts (1866), 

L. R. 1 Eq. 667; affirmed 1 Ch. App. 588 ; Lee v. Olding (1866), 26 L. J. 
(CH.) 680 ; De Serre v. Clarke (1874), L. R. 18 Eq. 687 ; but se^ Be Frowd's 
SetUement (1864), 4 New Rep. 64 ; Sweetapple v. Horhek (1879), 11 Ch. D. 
746; Trema/yne v. BasKleigh, [1908] 1 Ch. 681 ; Be O'CownelU Mawte v. 
Jagoe, [19035 2 Ch. 674 ; A\.Q. v. Selbome {Earl), [1902] 1 K. B. 388, C. A. ; 

220 MaMy's Estate, Maddy v. Maddy, [1901] 2 Ch. 820 ; Lovett v. Lovett, 
[1898] 1 Ch. 82 ; Be Dowsett, Doiosett v. Beddington, [1903] A. C. 360 ; an4 
see Northumberland {Duke) v. Inland Eevenue Commissionem, [1911] 2 K. B. 
343, 364; reversed, [1911] 2 K. B. 1011, C. A. 

(0) See title Executors and Aduinistratobb, Vol. XIV., pp. 347, 
350, 851. 

(0 Warren v. Postlethwaite (1845), 2 Coll. 108, 116; Trollope v, BouU 
f/edge (1847), 1 De G. & Sro. 002 : Moore v. Dixon (1880), 16 Ob. D, 660 { ^ 
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Appoint- 
ment. 

JTecesaity to 
show 

iDiuntioii to 
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appoint. 


absence of a direction to the contrai^n the^ will ( ^ ; and duty and 
costs of administering the fund are treated in the same way (a), 

^ Sect. 14 . — Powers of Revocation, 

86 . A power of revocation is not a power of appointment, but 
is in most cases a power the exercise of which is a condition prece- 
dent to the exercise of a power of appointment. It is necessary to 
show not merely au intention to appoint, but an intention to revoke 
the existing appointment (&). Before 1838 (c) it was held that a 
man, who had power to revoke and limit new uses, and devised 
all his lands having no others than those subject to the power of 
revocation, thereby executed the power (d); but an appointment, 
expressed to be made in exercise of every power enabling the 
appointor, does not exie.^d to property which he cannot appoint 
without the exercise of a power of revocation, if there be other 
property to which the words can apply (c); and a general devise or 
bequest since 1838(c) does not, standing alone, show sufficiently 
ail intention to revoke as well as to appoint (y ). 


Effect of 87 . If the intention to revoke in all events he clear, it makes no 

failure of gift, difference that the appointees substituted in place of the original 
appointees cannot take ; but if the appointment is revoked in order 
to make a gift in favour of another person, and there is no intention 
to revoke unless for that purpose, the removal of the ground of 
revocation nullifies the revocation (f). 


Be Saunders, Saunders v. Qore, [1808] 1 Ch. 17, 23, C. A. ; Re Chisholm, 
Goddard v. Brodie, [1902] 1 Cli. 467. 

(ii) Davies v. Fowler (1873), L. K. 10 Eq. 308. 

(a) Be LamberVs Estate, Stanton v. Lambert (1888), 39 Ch. D. 626; 
Be Croft, Deane v. Croft, [1892] 1 Ch. 662 ; Be Bourne, Martin v. Martin, 
[1893J 1 Ch. 188 ; Be Shaw, Tucket v. Shaw, [1896] 1 Ch. 343 ; Be Orford 
{Countess), Cartwright v. Duo del Balzo, [1806] 1 Ch. 267 ; Be UilVs SeiUe* 
ment Trusts, HUIy. Equitable Reversionary Society, Ltd., (1896), 76 L. T, 
477 ; but see Be Wilson, MentecUh v. Campbell (1878), 26 W. R. 848. As 
to the property out of which death duties are payable, Be(» title Estate 
AND Other Death Duties, Vol. XIII.^ pp. 221, 222, 316, 317. 

(ft) Pomfret v. Perring (1864), ftiDe G. M. & G. 776, C. A. ; Be WeUs* 
Trusts, Uardisty v. WelU (1889), 42 Ch. D. 646. 

(c) I.e., before the Wills Act, 1837 ( 7 WDl. 4 & 1 Viet. c. 26) ; see »6u2., 
B. 34. 

(d) Deg v. Deg (1727), 2 P. )Vms. 412, 414. 

(e) Pomfret v. Psrring, swpra; Be Thurshifs Settlement, Ormt v. 
Likledale, [1010] 2 Ch. 181, C. A. ; Be Hall, Rawlings v. Hall (1903), 19 
T. L. R. 420. 

(/) Palmer v. Newell (1865), 20 Beav. 32 ; Charles v. Burke (1888), 60 
L. T. 380 ; 43 Ch. D. 223, n. ; Nanney v. Williams (1866), 22 Beav. 452 ; 
fin Jones, Greene v. Gordon (1888), 34 Ch. D. 66 ; Be Brace, Welch v. Colt, 
[1891] 2 Ch. 671: Re Qibbes* Settlement, While v. Bamdolf {ISBl), 37 Ch. D. 
143 ; Be Hall, Rawlings v. HaU (1903), 19 T. L. R. 420; Be Goulding's 
Settlement, DcIwU v. Dutton (1899), 48 W. R. 183 ; Be Thursby’s Settlement, 
Grant v. LitUednle, supra ; Be Wallinger's Estate, [1898] 1 I. R. 139, C. A. 

to) Oiiihn V. BuUer (1868), L. R. 6 Eq. 225; Onioni v. Tyrer (1717), 

1 P. Wjqb. 343 ; compare the imaldgous case of the disMition by <^ioil 
in favour of persons who in the event cannot take and who diffet^from 
the objeotB named in the will {Twpper v. Tupper (1886), 1 K: 6c 3. 688) ; 
Puguid V. Ff^er (1886), 31 Ciu D. 449; Be Walker, MacCoU v, Bruce^ 
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88. A deed of appoiniimeat containing a power of revocaidon ^eot. 14. 
must be acted on, although there is evidence of a subsequent appoint- Ponfera-oC 
inent having been made, the contents of which it is impossible Be TOeat tou.' 
to ascertain (/z), and if the words of the clause reserving the power Bfleotof, 
of revocation extend by necessary grammatical construction to some revoostion 
only of several appointments made by the same instrument, a 
subsequent execution of the power does not revoke all the appoint- 
ments made by such instrument CO- 
BS. Powers of revocation and new appointment may be reserved Reservation 
toties qiioties by instruments executing a jiower, although such powot ol 
reservation be not exprossaly authorised by the instrument creating SJehSogh not 
the power (k) ; but the creator of the power may show that it was authorised by 
his intention that a power of revocation should not be reserved, or creator of 
that such a power should only be exercisable during a limited period 
or in a specified manner (1). Where the power of appointment is 
to two or the survivor, the power of revocation may be reserved to 
the survivor (la), but not to one of two joint donees in the lifetime 
of the other (n). 

90. The formalities to accompany the revocation and new appoint- Necessity for 
ment need not be the same as those which were made requisite to 

the original execution (o) but the objects of a limited jiower cannot coiMimoM of 
be altered by the machinery of an appointment to them reserving exercise, 
a power of revocation and new apiiointment in favour of others ; 
and probably a limited power, exercisable with the consent of A., 
could not be exercised reserving a power of revocation and appoint- 
ment without such consent. 

91. A power, once executed, cannot be revoked unless a power Necessity for 
of revocation is reserved by the instrument executing the power, express 
although the instrument creating the power authorises revocation 
expressly (p). A power of revocation in an original settlement 
authorises of itself a limitation of new uses ; but a power of 
revocation in a deed executing a power does not of itself authorise a 

new appointment (< 7 ). 

{1908] 1 Ch. 560; Be BeUhj and Bradfs Contract, [1910] 1 I. U. 268; 
see title Wills. 

(h) Bowlins v. Biekards (1860), 28 Beav. 370 ; compare Onions v. Tyrer 
(1717), 1 P. Wms. 343. 

(t) Morgan v. Gronow (1873), L. R. 16 Eq. 1. 

{h) Be Gore-Booth* s Estate, [1908] 1 1. B. 387 ; Sugdea, Powers, p. 387. 

ID Piper v. Pioer (1834), 3 My. & K. 169. per Lord Brougham. L.C., at 
p. 166; and see Cooper v. Martin (1867), 3 Ch. App, 47. 

(m) Brudenell v. Blwes (1802). 7 Yes. 382 ; Dixon v. Pyner (1886), 66 
L. j. (OH.) 566 ; Be Harding, Bogers v. Harding, [1894] 3 Ch. 316, O. A. 

(n) Burnaby v. BaiUie (1889), 42 Ch. D. 282. • I 

{o) Sttgden, Powers, p. 367. 

(p) Worrall v. Jacob (1871), 3 Mer. 256; Sngdeir. Powers, up. 390, 908; 

Hefov. Bond (1717). Prec. Ch. 474; Teynham (Lord) v? Wehb (1761^. 

2 Ves. Sen. 198, 211 ; Be Gore-Baoth^s Estate, supra. «Tlie prinoiple is 
tiiat a deed once executed cannot be revoked unless it reserves a jMwer 
of revocation; conmare Be Booker, Booker v. Booker (1886), 34 W« B. 

446^ Okadwiek v. JJoUman (1706). 2 Vern. 628; Mar^rough (Duke) Vw 
Oo^lp^ (Lord) (1760), 2 Ves Sen. 61, 76. 

i^g) Sugden, Powers, p. 371 ; Witham v. Bland (1674), 3. Swan. 277, a. * 
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92. If there is an original power of appointment, and then 
an execution of that power reserving a power only to revoke, 
followed by a revocation, the original power remains unaffected ; 
and if, in the first instrument executing the original power, there 
is reserved a power of revocation and new appointment, such 
instrument does not constitute a new settlement destructive of 
the first, nor is the original power thereby exhausted and at an 
end, but, upon the revocation of such instrument, remains in full 
force. If there is a power of appointment to be exercised by deed 
or will, and the first instrument executing the power is a deed which 
contains the reservation of a power to revoke and to appoint anew 
by deed, and then there is a simple revocation of this instrument, 
the original power on such revocation being in full force, there may 
be a valid execution of it by will as well as by deed (?•). If the 
original jiower of appointment is not a primary power enabling the 
donee to appoint the uses, but the lands are settled to uses which 
the donee is enabled to revoke and limit anew, the uses of the 
original settlement are not revived if the power of revocation 
and new appointment is exercised and then this second appointment 
revoked without more (a). 

Sect. 15.- ~ Revocation of /Ipjmni men t, 

93. A general clause in a will revoking all former wills revokes 
a prior testamentary appointment (t) ; but the mere fact of making 
a subsequent testamentary paper does not work a total revocation 
of a prior will, but revokes it only to the extent to which it is 
inconsistent with it. If, therefore, a limited power is exercised by a 
will referring to the power and containing other devises, and is 
followed by another will, declared to be the testator’s last will, which 
gives all his real estate but is not expressed to revoke any previous 
instrument, the subsequent will has no effect on the appointment 
made by the prior will (v). 


(r) Saunders v. Evans (]861), 8 H. L. Caa. 721 ; Montagu v. Kaier 
(1863), 8 £xch. 507 ; She^eld v. Von Donop (1848), 7 Hare, 42. These 
rules do not apply to powers which are executed by will, for a will is by 
its nature always revocable (Lisle v. Lisle (1781), 1 Bro. C. C. 633; 
Lawrence v. Wallis (1788),' 2 Bro. C. C. 310); see the text, infra^ and 
title Wills. 

(a) Evan$ v. Saundere, Evan^ r. Evans (1866), 6 De G. M. & G. 654, C. A., 
pw Turner. L.J., at p. 678 ; WUham v. BUmd (1674), 3 Swan. 277, n. ; 
Ward V. Jjenthall (1667), 1 Sid. 343. An appointment by deed made in 
entire forgetfulness by the appointor of an earlier appointment to the 
same person may be set aside on the ground of mistake (Hood of Avalon 
(Lady) v. MacMnnon, [1909] 1 Ch. 470; see title Mistake, Vol. XXI., 
p. JO). 

(t) Sotheran v. Dening (1881), 20 Ch. D. 99, C. A., overruUng In the 
Goods of MerrUt (1868), 1 Sw. & Tr. 112, and In the Goods of Joys (1860), 
4?* Sw. & Tr. 214 ; and see Ua/rvey v. Harvey (1876), 32 L. T. 141 ; Ito 
Kingdon. WUU'm v. Fryer (1886), 32 Ch. D. 604. 

(ti) Whether before or after the Wills Act, 1837 (7 Will. 4 &; 1 Viot. 

o. 26) ; see Freeman v. Freeman (1864), Kay. 479, p«r Wood, V.-Q,, at 

p. 487 ; Pftt V. Jackson (1786), 2 Bro. C. 0. 61 ; ShU v. O'Brien (1872), 
7 1. R. Eq. 64 ; Ltmage v. Ooodban (1866), L. R. 1 P. & D. 67 : Oadell v. 
WihQohs, [t898] P. 21 ; Kent v. [1902] P. 108. 
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04. Every will made (a) by a man or woman is revoked by liis or 
her marriage, except a will made in exercise of a power of appoint- 
ment, when the real or personal estate thereby appointed would not, 
in default of such appointment, pass to his or her heir, customary 
heir, executor or administrator, or the person entitled, under the 
Statute of Distribution (/j), as hia or her next of kin(f). This 
statutory exception extends to the case where, in default of appoint- 
ment, the property goes in the way stated only in the event of 
certain contingencies happening, and also to the case where, in 
default of appointment, the property, of which the will disposes, 
passes under the settlement containing the power, although the 
same persons would take under such settlement as would have 
taken in case of intestacy (d) under the Statute of Distribution (b). 

95. Subject to the above-mentioned statutory exception, a will 
under a power is revoked by any act amounting to a revocation 
in law of a proper will (fi). If the appointor aliens' the property 
subject to the power, he is to that extent to be taken to revoke his 
appointment ; and a will is even revoked by a subsequent defective 
execution of the power, if the defect be such as equity can aid, but 
not by an absolutely invalid appointment (/). 


Part IV.— Invalid Exercise of Powers. 

Sect. 1 . — Excessive Execution, 

96. Excess in the execution of powers consists in the trans- 
gression of the rule against perpetuities (cf) or of the scope of the 
power. Excess with reference to the terms of the power may be 
either by way of conditions annexed, limitations or modifications 
added, or power delegated. The same rule applies to all, namely, 
where there is a complete execution of a power and something added 


{a) Since the Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26). 

(6) 22 & 23 Car. 2, c. 10; see title Descent and Distribution, 
Vol. XI., pp. 16 et seq. 

(c) Wills Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 18 ; In the Qoode of 
Bussell (1890), 15 P. D. Ill; as to the position before the Act, see 
Hodsden v. Lhfyd (1789), 2 Bro. C. C. 534 ; Logan v. Bell (1845), 1 C. B. 
872; uud Douglas v. Cooper (1834), 3 My. & K. 378, 381. As to the 
nature of the grant of probate in such a case, see title Executors and 
Administrators. VoI. XIV., p. 170. 

{d) In the Ooods of Fenviick (1867), L. R. 1 P. & D. 319 ; In the Goods 
ofMcVtoar (1869), L. B. 1 P. & D. 671 ; In the Goods of WoHhington (1871), 
20 W. R. 260. 

(«) Beid V. Shergold (1805), 10 Ves. 370 ; Sudgen, Powers, p. 458. As tq 
revocation of wills, see title Wills. 

if) Blake v. Blake (1880), 15 Gh. D. 481, per Jessel, M.R.. at p. 489; 
Cotters. Layer (1731), 2 P. Wins. 623 ; EUbeck v. Wood (1826), 1 Russ. 
664;^ Ford v. De Poniis (1861), 30 Beav. 572; Duguid v. Frasef (1886), 
31 C£. D. 449 ; Be Walker, MacOoll v. Bruce, [1908] 1 Ch. 660. As W 
the aid granted in respect of defective appointments, see p. 64, post, 

{g) See title Perpetuities, Vol. XXII., pp. 293 et seq. 
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Execution. 
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which is improper, the execution is good and the excess bad ; where 
there is not a complete execution, or where the boundaries between 
the excess and the execution are not distinguishable, the whole 
appointment fails (h) : the appointment must be absolute and 
distinct in order to prevail (t). The same rule applies where the 
estates created are excessive (j). 

97. If there is a gift over to a stranger (k) by way of executory 
limitation, the original gift, although distinct from such gift over, 
fails on the occurrence of the event on which the executory gift was 


{h) Alexander v. Alexander (1755), 2 Vca. Sen. 640, 644 ; Hamilton, v. 
Hoyie (1804), 2 Sch. & Lef. 315, 332 ; Adams v. Adams (1777), Cowp. 651 ; 
JUcHonald v. McDonald (1876), L. R. 2 Sc. & Div. 482 ; Be Famcomhe's 
Trusts (1878), 9 Ch. D. 662 , Be Cohen, Brookes v. Cohen, [1911] 1 Ch. 37. 
In the case of excess by way of condition, where the condition is held to 
be separable the appointment may be valid {Sadler y. Pratt (1833), 5 Sim. 
632 ; Palsgrave v. Atkinson (1844), I CoU. 190 ; Wait v. Creyke (1856), 3 
Sm. & G. 362 ; Booke v. Booke (1862), 2 Drew. & Sm. 38 ; Boach v. Trood 
(1876), 3 Ch. D. 420, C. A.) ; but otherwise if the condition is inseparable 
{Webb V. Sadler (1873), 8 Ch. App. 419; and .-ice Hay v. Watkins (1843), 
3 Dr. & War. 339 ; D'Abhadie v. Bizoin (1871), 6 I. R. Eq. 205; Be 
Perkins, Perkins v. Bagot, [1893] 1 Ch. 283 , Be Cohen, Brookes v. Cohen, 
supra). An appointment to an object, subject to a charge for an 
unauthorised object, is good, but the charge fails {Be Jeafferson^s Trusts 
(1866), L. R. 2 Eq. 276; Dowglass v. Waddell (1886), 17 L. R. Ir. 384). 
The donee of a limited power may apx)oint to one object on a contingency 
within the limits of perpetuity, and to another if that contingency does 
not happen {Caulfield v. Maguvre (1845), 2 Jo. & Lat. 170 ; and see Stroud 
V, Norman (1864), Kay, 313; Boherts v. Bixwell (1738), Sugden, Powers, 
p. 930 ; Graham v. Anqell (1869), 17 W. R. 702 ; Butler v. Butler (1880), 7 
L. R. Ir. 401), and, while the contingency is undetermined, the interest on 
the fund passes under the residuary gift, or, if no such gift, in default of 
appointment {Caulfield v. Maguire, supra). Where there is an absolute 
appointment followed by a qualifying trust, the trust operates only so far 
as it can take effect, and the rest of the gift remains in the original objects 
as given to them {McDonald v. McDonald, supra ; Churchill v. Churchill 
(1867), L. R. 5 Eq. 44 ; Carver v. Bowles (1831), 2 Russ. & M. 301, 304 ; 
Woolridge v. Woolridge (1859), John. 63 ; Kampf v. Jones (1837), 2 Kern, 
766 ; Harvey v. Stracey (1862), 1 Drew. 73, 137 — 143 ; Stephens v. Gadsden 
(1866), 20 Beav. 463 ; Be Sondes* {Lord) Will (1864), 2 Sm. & G. 416 ; Be 
Boyd, Nield v. Boyd (1890), 63 L. T. 92 ; Dowglass v. Waddell, supra ; 
Cooks V. Cooke (1887), 38 Ch. D. 202). An appointment to an object 
upon trust for strangers would, it is submitted, be void either on the 
ground that the appointment was indivisible (see Bucker v. Scholefield 
(1862), 1 'Hem. & M. 36 ;, Gerrord v. Butler (1866), 20 Beav. 641; 
Tomkyns v. Rlane. (1860), 28 Beav. 422) ; or on the ground that there was 
no intention to benefit objecis (see Hamilton v. Bouse, supra, at p. 332 ; 
Be Cohen, Brooks v. Cohen, supra ; CoWare Wilson v. Wilson (1869), 
17 W. R. 220 ; and see WaUinger v. WalUnger (1869), L. R. 9 Eq. 
301 ; Be Meredith's Trusts (1876), 3 Ch. D. 767 ; Be Swinburne, Swinburne 
vt Pitt (1884), 27 Ch. D. 696). 

(i) Bucket v. Scholefield, supra ; Beid v. Betd (1858), 25 Beav, 469. 

^ Ij) Hamiltqp, v. Boyse, supra, at p. 332. A lease for forty years under a 
power to lease for twenty-one is good for the twenty-one years {Campbell v. 
Leaeh (1'176), ifinb. 740 ; AUxa^er v. Alexander, supra; see title Land- 
liOSP AND Tenant, Vol. XVIII., p. 362), but it is otherwise if the 
exeeutibn is bad ab initio {Bangor {Bishop) v. Parry, [1891] 2 Q. B. ^77). 

(A;) The word object ” is used to denote a person who is, and the 
word ** stranger” a person who is not, one of the specified persons Uf 
class in u hose favour the power may be exercised. 
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limited to take effect, notwithstanding that the gift over, being to a 
Btranger. is void (1). * 

98. If there is an appointment to an object (m) followed by an 
appointment to a stranger absolutely, with an executory appoint- 
ment over in certain events to an object, this executory appointment 
takes effect if tlie event on which it is to arise happens, but, if not, 
it fails {n). 

99. If the legal estate in land is appointed by deed to a stranger 
for life, with remainder to an object in fee, tlie whole appointment 
fails (o). An appointment by will of a particular estate to a 
stranger, with remainder to an object, is, however, a good appoint- 
ment in remainder, but the particular estate fails, and during the 
period for which the particular estate, if valid, would have extended, 
the subject of tlie power goes to the persons entitled in default (p). 
These distinctions do not apply to personalty nor to equitable estates 
in land. 

An appointment by will to an object in remainder, after a 
particular estate to a stranger, is not accelerated unless a contraVy 
intention appears in the instrument executing the power (q). 

100. If the donee attempts to delegate liis power, but does not 
appoint in contravention of the terms of the power and appoints in 
default of execution of the delegated power to proper objects, this 
appointment is valid, the words delegating the power being treated 
as struck out (r). 


(Z) Doe d. Blomfield v. (1848), 5 C. B. 713, Ex. Ch. ; Eobinsony. Wood 
(1858), 27 L. J. (CM.) 726 ; compare Qatenby v. Morgan (1876), 1 Q. B. D. 
685 ; and see Jacksony. Noble (1838), 2 Keen, 590; Brown v. Nisbett (1750), 
1 Cox, Eq. Cas. 13 ; Jlidgway v. iroodAotMeB(1844), 7 Beav. 437 ; Hurat 
y. Hurat (1882), 21 Ch. D. 278, C. A. ; Bate v. WiUata (1877), 37 L. T. 221 ; 
Jones V. Davies (1880), 28 W. R. 456. If the over transgresses the 
mle against perpetuities it is void and the first gift remains (2te Brown and 
Sibly^a Contract 3 Ch. D. 166). 

(m) See note (/c), p. 60, ante. 

(n) Alexa/nder v. Alexander (1765), 2 Ves. Sen. 640 ; Boutledge v. Dorril 
(1794), 2 Vos. 367 ; Robinson v. Hardcaatle (1788), 2 Bro. C. C. 344 ; Loruf 
V. Ovenden (1881), 16 Ch. D. 691 ; see Williamson v. Farwell (1887), 
35 Ch. D. 128; but see Orompe v. Barrow (1799), 4 Yes. 681 ; Hewitt 
y. Daore (Lord) (1838), 2 Keen, 622. Appointments to a contingent 
class or to take effect in futuro within due limits are good {Harvey v. Straoey 
(1862), 1 Drew. 73, 136 ; Be Famcombe^s TruaU (1878), 9 Ch. D. 662 ; 
Re Ooulman, Munby v. Ross (1886), 30 Ch. D. 186). The appointment of 
a share of a fund to an object of the power on the happening of a certain 
event carries with it all intermediate accretions of the share {Long v. 
Ovenden, supra; Re Lambert, Lambert v. Lambert, [1910] 1 1. B. 280, 
C. A.). 

(o) BruieneUy. Elwes (1801), 1 East, 442. • 

Ip) Crazier v. Orozier (1843), 3 Dr. & War. 363 ; and see Alexander v. 
Alexander, supra; Doe d. Devonshire {Duke) y, Cavendish {l^d &.) (1782), 
4 Term Rep. 741, n. ; Robinson v. HardcasUe, supra; Reid y. Reid (1868/; 
25 Beav. 400. « , 

{q) Grozirr v. Crazier, supra; Craven y. Brady (1807), L. R. 4 Eq. 200; 
affirmed (1800), 4 Ch. App. 206 ; Line v. HoR (1873), 43 L. J. (OB.) 107 ; 
Re and Ohew*s Oontraet, [10031 2 Ch. 486. 

(r) Ingram y, Ingram (1740), 2 Atk. 88 ; Oarr y.' Atkinson (1872), L.' R. 
14 Eq. 307; Webb v. Sadler (1873), 8 Ch. App. 41 9‘; Slark v. Dakyns 
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roWERS. 


SBCT. 1. 101. An appointment to persons, some of wlioni are objects and 

Excessive some not, is valid, so far as tlio appointment to objects is concerned, 
Execution, if it is severable, and the appointment to the strangers alone 
Appointnient appointnH3nt be to a class, some of whom are 

parWy vaiui if objects uiul sonie not, and the appointment is not severable, the 
Beverable. whole appointment fails (/). 

Application 102 . The court in some cases interposes in favour of the 
of fiocjtnne general intention and executes the particular intention cy-jnes (a), 

of cy- 2 fris. doctrine of (n/-prtia applies to testamentary appointments (a), 

hut not to appointments by deed (/>), nor to appointments of 
personalty (c), nor to Hjipointmonta of blended realty and per- 
sonalty (d). 

If the donee of a power aj^points by will to an object for life, 
with remainder in tail to his first and otlier sons who are 
not objects, tlie court construes Ibis as an estate tail in the 
appointee (c). 

Appointments made in substantial accord with the expresse.d 
purpose of the power, although not strictly in accordance therewith 
viodo et Jormdf are good appointments in e(,uity (/). 


(1874), 10 Ch. App. Sfi ; SlocUridge v. Sloty (1871), 19 W. 11. 1049 ; Wil- 
liameon v. Farwell (1887), 35 Ch. D. 128. 

(#f) JBruce v. Bruce (1871), L. R. 11 liq. 371 ; Be Kerr's Trusts (1877), 
4 tni. D. 600. 

(0 Uarvey v. Stracey (1852), 1 Dro-w. 73, 117 ; Brown's Trust (1865), 
I.. R. 1 Eq. 74 ; Bucker v. Schoiefield (1862), 1 llcm. & M. 30. 

(а) As to the doctrine of cy-pr^s, see title Wills. As to the applica* 
tion of the doctrine to charitable gifts, see title Ohathties, V'ol. IV., 
pp. 190 et seq. 

(o) Stackpoole v. Stackpoole (1843), 4 Dr. & War. 320. The applieafion 
of the doctrine of cy-prds ought not to bo extended {He Mortimer, Gray v. 
Gray, [1905J 2 Ch. 502, C. A.). The doctrine is considered and explained 
in Hampton v. Tlolman (1877), 5 Ch. D. 183. 

(б) Brudenell v. Blwes (1801), 1 East, 442. 

(c) Boutledge v. Dorril (1794), 2 Ves. 367. 

(d) Bovghton v. James (1844), 1 Coll. 26, 44. 

(c) Fitt V. Jackson (1786), 2 Bro. C. C. 61 ; Stackpoole v. Stack pooie, 
supra. The particular estate must be appointed for an estate of freehold 
(Beard v. WestcoU (1813), 6 Taunt...393), and the appointment in remainder 
to children must be in tail (Bristow v. Wards (1794), 2 Ves. 336 ; Hale v. 
Pew (1868), 26 Beav. 336 ; -Uumhertson v. Humhertson (1717), 2 Vern. 737). 
Ko object intended to be omitted can be included, and no object intended 
to be included can be omitted, and if the estate to be created cy-prds will 
result in either of .these coifsequences, the doctrine cannot be applied 
(Monypenny v. Derma (1862), 2 De G. M. & G. 145; Line v. Hale (1873), 43 
L. J. (€U.) 107 ; 22 W. R. 124 ; Re Rising, Rising v. Rising, [1904] 1 Ch. 
633 ; Re Mortimer, Gray v. Gray, supra ; but see Pitt v. Jackson, supra). 
The application of the rule is apportioned where necessary (Vanderplank 
v.King (1843), 3 Hare, 1). 

(/) A power to appoint the legal estate in land to a class is well executed 
in equity by an appointment to trustees for such class ( Tkomton v. Bright 
M836), 2 My. & Cr. 230 ; Oowx v. Foster (1860), 1 John. & H. 30 ; and see 
Hervey v. Uervey (1730), 1 Atk. 661), or on trust for sale and to hold the 
proceeds for such class (Crazier v. Crazier (1843), 3 Dr. & War. 363, 371 ; 
Churchman v. Harvey (1767), Amb. 336, 839; Kenworihy v. Rate (1802), 
6 Ves. 703 ; Fowler y. Cohn (1866), 21 Beav. 360 ; and see D'AhbdSie v, 
Bizoin (1871), 6 1. R. Eq. 206; Re Swinburne, Swinburne v. Pitt (1884), 

* 97 Ch. D. 696 ; Re Paget, Re MelUrr, MeUor v. Mellor, [1898] 1 Ch. 200 ; Rl 
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103. Where the donee of a general power over personalty, i. 

whether a married womafi or i]ot, executes the po^^er and appoints Excessive 
Execution. 

Redgate, Marsh v. Redgaie, [1903J 1 Ch. 356; Re Adams* Trustees' and p.raonato 
Frost's Contract, [1907] I Ch. 695). A power to charge to an unlimited giveadis- 
amount autlionacs a life appointment (fjong v. Long (1800), 5 Vcs. 446 charge for the 
(execution ol lontcharge by creation of a term of years); Trollope v. appointed 
Xtnton (1823), 1 Sim. &’ St. 477, 485 ; and see Roberts v. JHxwell {IISS), fund, 

Sugden, Powers, p. 930 ; Thwayles v. Vt/e (1688), 2 Vern. 80 ; Ricketts v. 

Lojtus (1841), 4 Y. & C. (ex.) 510 ; Mamell v. Blake (1816), 4 Dow, 248, 

H. L. ; Muskernj v. Chinnery (1835), L. & (1. temp. Siigd. 185, 227 ; 

Dennett v. Foss (1834), 1 Bing. (n. c.) 388) ; a power to appoint the fee 
authorises the appointment of a lesser estate {lioveg v. Smith [IGS2), 1 
Vern. 84 ; Crosier v. Crosier {184^), 3 Dr. & War. 353, 370) ; a iiower to 
appoint estates to be purchased with money to arise from the sale of other 
estates can bo exercised by appointing the original estates (Bullock v. 

Fladgate (1813), 1 Ves & B. 471); a power to an executor to raise 
money for payment of debts authorises a sale for that purpose (Wareham v. 

Brown (1690), 2 Vorii. 154 ; Bateman v. Bateman (1739), 1 Atk. 421 ; and 
see Metcalfe v. Hutchinson ^875), 1 Ch. D. 591) ; a power to charge a gi’oss 
sum authorises the appointment of interest thereon (Roe v. Pogson (1816), 

2 Madd. 457); a power to raise a fixed sum by mortgage authorises 
the raising of the coats of the mortgage (Armstrong v. Armstrong (1874), 

L. B. 18 Eq. 541) ; a power to appoint on such trusts as the donee pleases 
in favour ol a class authorises him to declare a trust for sale and all neees* 
sary trusts (Cowx v, Foster (1860), 1 John. & H. 30 ; but see Cox v. Cox 
(1855), 1 K. & J. 251) ; a power to appoint a mixed fund of realty and 
personalty authorises an afipoiutmeiit of realty and personalty to objects 
separately (Morgan d. Surtnan v. Surman (1808), 1 Taunt. 289) ; a power 
to appoint among a cla.s8 is well executed by appoiuting to one for life with 
remainder to the other objects (Allowaij v. AMoway (1843), 4 Dr. & War. 

380, 387 ; Wilson v. (1865), 21 Beav. 25) ; a power of appointment 

among children authorises an appointment to one for life with power 
to dispose of the capital by deed or will (Bray v. Bree (1834), 2 Cl. & Fin. 

453, II. L. ; Jebb v. Tugwell (1833), 7 Do G. M. & G. 663, C. A.) ; and a similar 
appointment, with power exercisable by will only, is good if the object is in 
esse at the execution of the power (Phipson v. Turner (1838), 9 Sira. 227 ; 
hvLtsecuSfit notin esse (Wollastonr. King (l8Q9),h. K. 8 Eq. 105); a power 
of appointment of personalty in such proportion as the donee directs 
authorises an appointment to an object tor her separate use (Alexander 
V. Alexander (1755), 2 Vos. Sen. 640 ; Dickson v. Mart (1850), 8 Hare, 178 ; 

Willis V. Kymer (1877), 7 Ch. D, 181) ; a power given to a married woman 
to direct maintenance does not authorise an appointment to the husband 
for maintenance until the youngest child attains twenty-one (Lloyd v. Lloyd 
(1858), 26 Beav. 96; Hammond v. Neame (1818), 1 Swan. 35; and see 
Chester v. Chadwick (1842), 13 Sira. 102; Re Main's Settlement (1866), 

15 W. R. 216) ; a power in marriage articles, for the spouses to alter the 

S rovisions as they think fit, previous to the execution of the settlement, 
oes not authorise the insertion of a power enabling the husband to make 
provision for a second wife and children of a second marriage (Bedford 
(Duke) V. Abercom (Marquis) (1836), 1 My. & Cr. 312) ; a power to advance 
authorises provision for a child on marriage (Boper-Cureon v. Roper-Cureon 
(1871), L. K. 11 Eq. 462; Lloyd v. Cocker (1860), 27 Beav. 645; see title 
Infants and Children, Vol. XVII., p. 93) ; but a similar powep'^Uocs 
not authorise an advance to pay the debts of a married daughter’s husband 
(Talbot y. Marshfield (1S68), 3 Ob. App. 622; compare Re Kewhaw's Trusts 
(1868), L. R. 6 Eq. 322 ; Lowther v. Bentinck(18T4), L. R. 19 Eq. 166 ; Re^ 

Aldridge, Abram v. Aldridge ( 1886), 65 L. T. 554, C. A.) ; money advanced to 
an infant under a power of advancement cannot be recovered back from 
him (iMwriey. Bankes (1857), 4 E. & J. 142 ; Re Qosset's SeUlemenb(1854), 

19 Beav. 629, 636; Re Fox, Wodehotise v. Fox, [1904] 1 Ch. 480); a 
power to purchase an annuity is well exercised by giving the donee the 
^hole sum (Messena v. Carr (1870), L. R. 9 Eq. 200]^ an unlimited 
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an executor, the executor is the proper person to receive the fund 
and can give a ^^ood receipt for it (#?), and the same rule applies to 
an administrator with the will annexed {h ) ; but, when the power 
is limited, it is a (piestion of construction whether the power 
authorises a direction to transfer the fund, and, in the case of a 
fund standing in the name of trustees, an appointment to other 
trustees in trust for objects does not, of itself, authorise the transfer 
of the funds from the original trustees, wlio are the proper persons 
to distribute it (0* 


Sect. 2. — De/ticfice Ejccculion, 

104 . Executions of powers which are invalid at law by reason 
of their failure to comply with all the requisites of the pow’er are 
aided in equity if there oe good consideration (/t). The principles 
on which the court acts are as follows : — Whenever a man, having 
power over an estate, whether a power of ownership or not, in 
discharge of moral or natural obligations, shows an intention to 
execute such power, the court operates on the conscience of the 
heir, or the persons entitled in default of appointment, to make 
him perfect this intention (1 ) ; but, to do this, the court must find 
established the intention to pass the property to the persons to 
be benefited, the amount of the benefit, and good consideration, and 
the lack of any one of these is enough to prevent the court from 
aiding the invalid execution (ni). 


power to appoint dividends auilioiises tlie appointment of the capital 
iHiillvps V. Brydon (1858), 2G Beav. 77); a i>o\ver to apx)oint aruonj? 
(children aa the appointor pleases autlioiiscs the appointment of capital and 
income and postponement payment {Wilsovi, v. Wilson (1855), 21 Beav. 
25) ; and a general power of appointment enables the appointee to amend 
and alter the trusts in default of appointment {Re McAuUffe and Balfour 
(1884), 60 L. T. 353): but this does not apply to a special power {Re 
Falconer's {William) Tiusts, Re Falconer's (Ann) Trusts, Property and 
Fstates Co., Lid. v. Frost, [1908] 1 Ch. 410). 

{g) Re Philbnck's Settlement (1865), 11 Jur. (n. s ) 558 ; Jlayes v. Galley 
(1872), L. R. 14 Eq. 1 ; Re JJoskin's Trusts (1877), 6 Ch. D. 281, C. A. ; 
and see Beyjm v. Lawley, [1903] >A. C. 411 ; Re Quedalla, Lee v. GuedalWs 
Trustee, [1905] 2 Ch. 331 ; lie Hadley, Johnson v. Hadley, [1909] 1 Ch. 20. 

(A) Re Peacock's SetHement, Kelcey v. llamson, [1902] 1 Ch. 552. 

{i) Busk V. Aldam (1874), L. R. i9 Eq. 16 ; Van Broekdorff v. Malcolm 
(1886), 3(1 Ch. D. 172 ; Re Tyssen, Knight-Bruce v. Butterworth, [1894J 
1 Ch. 66 ; but see Sjsotney v. tomer (1885), 29 Ch. D. 535 ; (1886), 31 Ch. D. 
380, C. A. 

(A) Sugden, Powers, p. 532. 

{1) Chapman v, Gibson (1791), 3 Bro. C. C. 229; Lowson v. Lowson 
(1791), 3 Bro. C. C. 272 ; Colter v. Layer (1731), 2 P. Wms. 623. The inten- 
tion to pass the property subject to the power being established, the 
intention to do so by meuns of the power is not essential {Carver v. Richards 
(1859), 27 Beav. 488, 495). 

** (m) Garth f. Townsend (1869), L. R. 7 Eq. 220; Eennard y. Kenna/rd 
(1872), 8 Ch. App. 227. The fact that the donee of the power is a married 
Woman iriakes no difference (Dowell v. Dew (1842), 1 Y. & C. (*h. Cas. 345 ; 
ThaokwfiU V. Gardiner (1851), 5 Do G. & Sm. 68, 65 ; Hopkins v. Myall 
(1830), 2 Russ. & M. 86). Hiere seems no reason why the detective 
execution of a joint power by husband and wife should not be aided ; but 
see Martin Y, Milchell (1820), 2 Jac. & W. 413, 425, 426, 
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105. Equity relieves only against defects whicji are not ol the 
essence of the power ; anything material to the intention of the 
creator of the power cannot be defeated (n). 

106. The court does not aid non-execution of a power (p) unless 
such non-execution is procured by fraud, and, sevihle, the fraud is 
that of the person entitled in default of appointment (j)) 

107. Equity aids the defective execution of a power in favour of 
purchasers for value (r/), creditors (r), charities («), persons for whom 

(w) See Cooper v. Martin (1807), 3 Ch. App. 47, 68. Delects in the 
manner of execution will bo aided {Morse v. Martin (1865), 34 Beav. 500 ; 
Sneed v. Sneed (1747), Amb. 64 ; Cooper v. Martin^ supra ; and see Ealleit 
to Martin (1883), 24 Ch. D. 624). But a power to be executed by will 
cannot be executed by deed {Reid v. Shergold {\%QS)f 10 Ves. 370, 380; 
and see Re WalsVs Trusts (1878), 1 L. R. Ir. 320; Chism v. LipseU, 
[1905] 1 I. R. 60, C. A. ; and see p. 18, ante) ; nor will the court aid the 
execution of a power which would result in a fraud on the power {Be 
Kirwam's Trusts (1883), 25 Ch. D. 373, 380), or aid a breach of trust (Jlfort- 
lock V. Buller (1804), 10 Ves. 292, 317 ; and see Ordv. Noel (1820), 5 Ma^d. 
438; Bellringer Y. Blagrave {IHi:!), 1 De G. 5s Sm. 63). 

{0) ToUet V. Toilet (1728), 2 P. Wms. 490; Holmes v. Coghill (1806), 
12 Ves. 206 ; and see Shannon v. Bradstreet (1803), 1 Sch. &: Lef. 52, 62. 
Rectification is not aiding non-execution {Johnson v. Bragge, [1901] I Ch. 
28). The court will not uphold, as a valid execution of a power of sale, an 
imperfect contracit {Morgan v. Milmnn (1853), 3 De G. M. & G. 24. C. A. ; 
Jilore V. Sutton (1817), 3 Mor. 237 ; but see Stiles v. Cowper (1748), 3 
Atk. 692). The court will not aid, although the non-execution came about 
through accident {Buakell v, Btenkhorn (1846), 5 Hare, 131, 142), or 
mistake {Lawjslow v. Langsloxv (1856), 21 Beav. 552; Carver v. Richards 
(1859), 27 Beav. 488, 406 '; Re Jack, Jack v. Jack, 1 1899] I Ch. 374). 

(p) See Liitircll v. Olmius (1787), cited in 1 1 Ves. 638; Bath and Mon- 
tague's Case (1693), 3 Cas. in Ch. 55, 84, 108, 122 ; Vane v. Fletcher (1717), 

1 P. Wms. 352, 363 ; but see Middleton v. Middleton (1819), J Jac. & W. 94. 

{q) To constitute a purchaser for this purpose there must be considera- 
tiou and an intention to purchase {Sergeson v. Sealey (1742), 2 Atk. 412 ; 
and see Hughes y. Wells (1852), 9 Hare, 749, 769) ; and there must be a 
valid and binding contract ( Morgan v. Milman, supra ; Re Battersea Bark 
Acts, Re Arnold (1863). 32 Beav. 691 ; Re Dykes' Estate (1869), L. R. 7 Eq. 
337). Where the court supplies a surrender of copyholds it supplies a 
defective execution of a power {Chapman v. Oibson (1791), 3 Bro. C. C. 
229, 231 ; Sayer v. Sayer, Innes v. Sayer (1849), 7 Hare, 377, 387 ; but see 
Jefferys y. Jefferys (1841), Cr. & Ph. 138). The court will supply a 
surrender in favour of a mortgagee {Jennings v. Moore (1708), 2 Vern. 609), 
and an agreement to grant a lease, entered into before the expiration 
of an existing lease, where the power only arose on the determination of 
the existing lease, has been enforced by way of aiding defective execution 
{Dowell Y. Dew (1842), 1 Y. & C. Ch. Cas. 346; Long v. Rankin (1822). 
Sugden, Powers, p. 900 ; Campbell v. Leach (1775), Amb. 740). The usual 
rule as to purchasers for value without notice apply to persons taking 
estates by means of the execution of powers; see title Equitt, Vol. XIII., 
pp. 76 et seq., 84 et seq. ^ 

(r) Where the testator shows an intention to provide for payment of his 
debts equity will aid a defective execution {Chapman v. Oibson (1791), 

3 Bro. C. C. 229) ; but the purchaser hi'ks a better equityi than creditor 
(George v. MUbanke (1803), 9 Ves. 190; see Davhemf v.X/oekbum (1816), 

1 1 Mer. 626, 638 ; but see Land Transfer Act, 1897 (60 s 61 Viet. o. 65), 

, B. 1 (2) ). Creditors cannot have appointments to volunteers aided, since 
the Court does not aid voluuteors ; see Sugden, Powers, p. 540 ;*oompare 
Holinea y. OoghiU (1806), 12 Ves. 206. 

' {s) Innes y. Sayer (1851), 3 Mao. 5t G, 606, 620; A.-Q. Y. Bwietand § 

> Smith (1717), 2 Vern. 755; and see title Charities, Vol. IV., p. 126. 
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the appointor is under a natural or moral obligation to provide©# 
unless he is unde*r an equal obligation to provide for the persons 
entitled in default and they are unprovided for (a). The person 
claiming relief on the ground that he comes within any of these 
classes must stand in that relation to the donee and not the creator 
of the power (h). 

108. Lessees are purchasers for value, and accordingly equity 
aids the defective execution of a hsuse made under a power so as 
to bind the remainderman©. 


(t) Chapman v. Gibson (1791), 3 Bro. C. C. 229. The defective exercise 
of a power, even in favour of volunteers, if intended as a provision for a 
wife or child, is aided {Ilervey v. Ilervey (1739), 1 Atk. 560, 668); and 
the court will not inquire into the quantum of provision in the case of a 
wife (soo Smith v. Baker (1737), 1 Atk. 385; Mnrston v. Gowan (1790), 
3 Bro. C. (J. 170 ; Toilet v. Toilet (1728), 2 P. VVms. 490 ; Head and Nashes 
Case (1689), 1 Leon. 147; fVigson v. Garret (1674), T. Kaym. 239; 
Mestaer v. Gillespie (1805), 11 Vcs. 621, 638 ; Re Bolton Estates, Russell v. 
Meyrick, [1903] 2 Ch. 461, C. A.) ; or in the cn>o of a child {Jones v. Clough 
(1751), 2 Ves. Sen. 365 ; Lncena v. Lucena (18 12), 5 Beav. 249 ; Hume v. 
Bundell (1822), Madd. & G. 331 ; Morse v. Martin (1865), 34 Beav. 600; 
Chapman v. Gibson, supra ; Cotter v. Layer (1731), 2 P. Wms. 623 ; Re 
Walsh's Trusts (1878), 1 L. 11. Ir. 320 ; Re Walker, MacColl v. Bruce, [1908] 
1 Ch. 660). Equity will not aid in favour of persons as to whom the donee 
of the power is under no obligation to provide, and no aid will bo given to 
ahusband {Moodie v. Reid (1816), 1 Madd. 516 ; cited 9 Hare, 769) ; a grand- 
child (Kettle V. Townsend (1690), 1 Salk. 187 ; Perry v. Whitehead (1801), 6 
Ves. 544) ; a natural child or cousin (Blake v. Blake (1817), Boat. 576; 
Bramhall v. Uall (1764), 2 Eden, 220 ; Tudor v. Anson (1764), 2 Ves. Sen. 
682); a nephew or niece (Ilarston v. Gowan, su'frra); a volunteer, oven 
although ho bo the creator of the power (see note to Watts v. Bullas (1702), 
1 P. Wms. 60 ; Sergeson v. Sealey (1742), 2 Atk. 412). 

(a) Chapman v. Gibson, fupra ; and see Buiddick v. Mattock (1822), 
Madd. &; G. 361 ; Smith v. Baker, supra ; Morse v. Martin, supra ; 
Lucena v. Lucena, supra ; Hume v. Rundell, supra : Re Walsh's Trusts, 
supra). Equity will aid the defective execution of any power if there 
is sufficient consideration — i.e., a power of charging (Wilkie v. Holmes 
(1762), 1 Sch. & Lef. 60, u. ; Wade v. Paget (1784), 1 Bro C. C. 363). 
except powers created by statute (see Peachey v. Somerset (Duke) (1721), 
1 Stra. 447; Keating V. Spanow (1810), 1 Ball & B. 367 ; Gnfiths v. 
Fere (1803), 9 Ves. 127, 134; i2e Brata (1874), L. 11. 18 Eq. 389; A.-G. 
of Victoria v. Eitershank (1875), L. R. 6 P. C. 364; and see Re Bolton 
Estates, Russell v. Meyrick, su^a). The power of a tenant in tail under 
stat. (1640) 32 Hen. 8, c. 28, if not executed in requisite form, cannot be 
aided (Darlington (Earl) v. Pulteney (1775), 1 Cowp. 260,267; compare 
Luttrell V. Olmius (llSl), cited 11 Ves. 638); and see the Fines and 
Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 47 ; title Real Property 
AND Chattels Real. 

(b) Sugden, Powers, p. 537; but see Wilkes v. Holmes (1762), 0 Mod. 
Rep. 485. 

(c) Clark* V. Smith (1842), 9 Cl. & Fin. 126, 141, H. L. ; and see oases 
cited in title Landlord and Tenant, Vol. XVIII., p. 364 ; but there 

a ust be a valif^ and binding contract (Morgan v. Mtlman (1853), 3 De G. 

. & G. 24, C. A.) ; and if this is so, tnistees, during the minority of a tenant 
in tail by, purenase, with power of leasing, can effectually exercise such 
power by granting a lease in performance of the deceased tenant for life’s 
contraet^Daifis v. Harford (1882). 22 Ch. D. 128). Equity aids wher^ the 
remainderman after the death of the temuit for life lies by and allows the 
tenant to expend money on the premises (see title Landlord and Tenant. 
Vol. XVIII., pp. 360, 361, 364, note (i), 376, note (r) ),but equity does not 
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If there is a homi fide contract to grant a lease under, but in 
excess of, tho power, the interest of the tenant for life will be bound 
to the extent to which he is able to bind it (d). 

109. Sales, under ordinary powers, of land apart from timber (c) 
or reserving the minerals (f) are invalid anil cannot be aided. 


aid the defective execution where there is no contract binding under the 
Statute of Frauds (29 (Jar. 2, c. 3) (HttleH v. Cowper (1748), 3 Atk. 692; 
Shannon V. liradslreet (1803) 1 Sch & Lcf. 62; Hope v. Cloncurry (Lord) 
(1874), 8 I. U. Eq. 665; Kemum v. 3f wr;)Ay (1879), 6 L. U. Ir. 108; (1880), 

8 L. R. Ir. 285, C. A. ; A.-G, v. Day (1749), 1 Vcs. Sen. 218 : but see Doe d. 
Pulteney v. (Javan (Lmly) (1794), 5 Term Rep. 667). Whore the power was 
to grant a lease with the usual covenants the court refused to aid a lease con- 
taining unusual covenants ( Aledunn v. Sandham ( 1789), 3 Swan. 686). As to 
what covenants are usual, see title LAKOLOun ano Tenant, Vol. XVIII., 
pp. 388 et seq. Where the tenant lor life had power to lease with eon- 
sent, but refused to get tlie ncce.ssary consent, tho court would not aid 
the defective execution (Lawrenson v. Bailer (1802), 1 Sch. & Lef. 13). 
The lessee has no claim against the estate of tho tenant for life, who grants 
a defective lease under a power, except on express covenants (Blore v. 
Sutton (1817), 3 Mer. 237 ; Stamford v.Omly (undated), cited 1 Sch. iScLeL 
66 ; Lode V. Furze (1866), L. R. 1 (J. P. 441 ; Vernon v. Eqmont (Lord) 
(1827), 1 Bli. (n. s.) 554). As to tlie difference between breach of an 
implied covenant by the tenant for life from the use of the word ‘‘demise ” 
and breach of express covenants after the death of tho tenant for life, see 
Line v. Stephenson ( V %' A ) i ), 4 Bing. (N. c.) 678; affirmed 6 Bing. (n. c.) 183, 
Ex. Ch. , Adams v. Qxbney (1830), 6 Bing. 666; Williams v. Burrell (1846), 

1 0. B. 402 ; Benfold v. Abbott (1862), 32 Ti. J. (Q. D.) 67 ; title Landlord 
AND Tenant, Vol. XVlIl., pp. 625, 62G) 

(d) Dyas v. Cruise (1840), 2 Jo. & Lat. 460, explaining Jlamett v. Yields 
ing (1806), 2 Sch. &Lef. 649 ; Bohngbroke's (Lord) Case, cited in Lawren- 
son V. Butler, sxipra, at p. 19, ii. ; Graham v. Oliver (1840), 3 Beav. 
124, 128 ; and see Butler v. Powis (1845), 2 CioU. 156 ; Leslie v. Crommelin 
(1867), 2 I. R. Eq. 134; title Landlord and Tenant, Vol. XVIII., 
p. 361. As to specific iierfornianco of an agreement to grant a future lease, 
see note («), p. 77, post. A purchaser from tho tenant for life with notice of 
the terms of the lease granted by the tenant lor life, although not authorised 
by the power, was held bound specifically to perform his contract ( Taylor 
v. Stibhert (1794), 2 Ves. 437 ; sed qiiwie, see Smith v. Widlake (1877), 3 
C. P. I). 10, C. A. ; Sugden, Powers, pp. 766 — 767). Defective leases are 
DOW aided by tho Leases Acts, 1849 (12 & 13 Viet. c. 26) and 1860 
(13 & 14 Viet. c. 17); see title Landlord and Tenant, Vol. XVIII., 
pp. 364, 365 ; and for cases luider these statutes, see ibid. Apart from 
these statutes no acceptance of rent by the remainderman can validate a 
void lease under a power (Bowes v. Bast London Water Works Co. (1821), 
Jac. 324, 331 ; Robson v. Flight (1865), 4 De G. J. & Sm. 608 ; and see 
Hope V. Chneurry (Lord), supra ; Lowe v. Swift (1814), 2 Ball & B. 629 ; 

O' Fay V. Burke (1858), 8 I. Cli. K. 225). Any acceptance by the remain- 
derman of rent as such, or any service reserved by the lease, operates as 
an admission that the lessee is his tenant and is entitled to notice to 
quit (Doe d. Martin v. Watts (1797), 7 Term Rep. 83 ; Doe d. Penning- 
ton V. Taniere (1848), 12 Q. B. 098 ; Doe d. Tucker v. Morse (1830), 

1 B. & Ad. 366 ; see title Landlord and Tenant, Vol. XVIII., p. 360) 

(e) Cockerell v. Clwlmeley (1830), 10 B. & C. 664 ; Chohheleit v. Paa^ 
(1826), 3 Bing. 207 ; but see the Law of Property Amendment Act, 1869 
(22 & 23 Viet. c. 35), s. 13 ; Settled Estates Act, 1877 (40 & 41 Viot. o. 18). 
As to sale of land generally, see title Sale op Land. 

(fy Buckley y. Howell (1861), 20 Beav. 646; Re Newell and NevUFs 
Contraci, [1900] 1 Ch. 90 ; Be Gladstone, Gladstone v. Gladstone, n.900] 2 ’ 
Ch. 101, C. A. ; Re Rutland's (Duke) Settled Estates, Rutland (Duke) v. ^ 
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Sect. 3. — Fraudulent Appointmniti. 

no. A person hnving a limiLed power must exercise it bond fide 
for the end designed ; otherwise the execution is a fraud on the 
power and void. Fraud in this connection does not necessarily 
imply any moral turpitude (#7), but is used to cover all cases where 
the purpose of the appointor is h) effect some bye or sinister object, 
whether such purpose be selfish or, in the appointor’s belief, a more 
beneficial mode of disposition of tlie jiniperty and more consonant 
with that which he believes would be llie real wish of the creator of 
the power under the circumstances existing at the date of the 
appointment {h). 


Groundi upon 
which exer- 
cise may 
ha held 
IrauduJeut : 


m. In all cases of fraudulent execution, the fraud consists in 
the exercise of the power for purposes foreign to those for which it 


Bristol {Marqui8)t [1900] 2 Cb. 200; and see Dayrell v. Hoare (1840), 12 
Ad. & £1. 3oG, 369; title Mines, Minerals, and Quarries, Vol. XX., 
p. 626. As to the power of a trustee or other person having a power of sale, 
with the consent of the court, to sell, reserving the minerals, unless expressly 
forbidden by the instrument creating the power of sale, see ibid. ; title 
Trusts and Trustees. As to the powers of sale conferred on a mort- 
gagee, see title Mortgage, Vol. XXI., p. 266. As to the persons to be 
served with the petition by which application to the court is made, 
see cases cited in titles Mines, Minerals, and Quarries, Vol. XX., 
p. 626, note ( 0 ) ; Mortgage, Vol. XXI., p. 266, note (<)• As to the 
power of the Court in Lunacy, see Lunacy Kegulation Act, 1863 (16 & 17 
Viet. c. 70), s. 124 ; Be Dicconson (a Lunatic) (1880), 16 Ch. D. 316, C. A. ; 
and see Lunacy Act, 1890 (63 & 64 Viet. c. 6), s. 120 ; Settled Land Act, 
1882 (46 & 46 Viet. c. 38), s. 17; titles Lunatics and Persons of 
Unsound Mind, Vol. XIX., p. 445 ; Settlements. 

{g) As to fraud, as a ground for relief in equity, aud equitable 
extensions of fraud, sco title Equity, Vol. XIll., pp. 13 et seq. As to 
fraudulent intent in connection with impeachment of conveyances by 
creditors or subsequent purchasers, see title Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 83 et seq., 94 et seq. As to fraud in connection 
with representatious, see title Misrepresentation and Fraud, Vol. XX., 
pp. 687 et seq. 

{h) Aleyny. Belchier (115$), 1 £deD,J32; Portland (Duke) v. Topham 
(1864), 11 H. L. Cas. 32 ; and see topham v. Portland (Duke) (1869), 6 Ch. 
App. 40, 69. An appointment in exercise of a joint power, where one of the 
appointors only has a fraudulent intention, is void ; the principle applies 
to all limited powere, including powers of advancement (Lawrie v. Bankes 
(1867), 4 K. dt J. 142). Where there is an appointment either by one or 
more instruments to ..two persons, the appointment to one person, if sever- 
able, may bo good and the other bad, if the fraudulent intention only 
affects the latter (Harrisony. Bandall(1852), 9 Hare, 397); and see p. 62, 
post. A person having a power of appointment among a class of which 
ne himself is one can appoint to himself (Taylor v. Allhusen, [1905] 1 Ch. 
629). Where one appointment has not been impeached, another appoint- 
ment of the same funds made for the purpose of equalising the interests of 
the objects cannot be avoided (ibid.); and the person prejudiced by 
the fraudulent appointment may give effect to the appointment (Skelton 
T. Flanagan (1^7), 1 1. it. Eq. 362 ; Preston v. Preston (1869), 21 L. T. 
346 ; and'see Boach v. Trood (1876), 3 Ch. D. 429, C. A. ; Cloutte y. Storey^ 

ra l,Ch. 18, 32, G. A.). A person making a fraudulent appointment 
le to mskke good to the trust estate the whole of the loss thtoeby 
occasioned, and not merely the profit made by himself (Be Deane, Bridgor 
T. Deane (1889), 42 Ch. D. 9, W, C. A.). 


I 
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was created, and the exercise of the power may held fraudulent 5. 

on any of the three following grounds : — Fraudulent 

(1) If the execution was made for a corrupt purpose (i). Appoint- 

ments. 


(i) B.g.f where the intention is to benefit the appointor himself [Jlinchin- Corrupt 
broke (Lord) v. Seymour (1784), 1 Bro. C. C. 395 ; Jackeony. Jackson (1840), 7 
Cl. & Fin. 977, II. L. ; Keily v. Keily (1843), 4 Dr. & War. 38, 65 ; Sandwich's 
(Lord) Case (undated), cited 4 Dr. & W ar. 55 ; Rowley v. Rowley (1854), Kay, 

242; Harrison v. Randall (1852), 9 Hare, 397 : Wellesley v. Momington 
(Earl) (1866), 2 K. & J. 143 ; and see Warde v. Dixon (1858), 28 L. J. (cn.) 

316; Gee v. Gurney (1846), 2 Coll. 486; Davies v. Huguenin (1863), 1 
Hem. & M. 730 ; Carroll v. Graham (1865), 11 Jur. (n. s.) 1012 ; Eland v. 

Baker (1861), 29 Beav. 137 ; Henty v. Wrey (1882), 21 Ch. D. 332, C. A. ; 

Sutherland (Dowager Duchess) v. Sutherland (Duke), [1893] 3 Ch. 169; Be Do 
Hoghton, De TIoghion v. De Hoghlon, [1896] 2 Ch. 386 ; Chandler v. Bradley, 

[1897] 1 Ch. 316; Middlemas v. Stevens, [1901] 1 Ch. 674). A parent on 
executing an appointment in favour of children cannot bargain with them 
ior the purchase of other o.\pectant shares (Cuninqhame v. Anstruther (1872), 

L. R. 2 So. & Div. 223). There is, however, nothing improper in a sale to 
a parent by a child of his intciest, although the interest depends upon the 
appointment or absence of appointment by the father (Barron v. Barfon 
(1838), 2 Jo. Ex. Ir. 79S ; and see Aslchnm v. Barker (1853), 17 Beav. 37 ; 

Folkes V. Western (1804), 9 Vcs. 456 ; Noel v. Walsingham (Lord) (1824), 

2 Sun. & St. 99 ; Broumlow v. Meath (Earl) (1840), 2 Dr. & Wal. 674) ; but 
a parent buying a child’s share cannot entitle himself to more than the 
child’s share in default of appointment (Smith v. Camelford (Lord) (1795), 

2 Ves. 698, 714; and see Langston v. Blackmore (1755), Amb. 289; Conolli/ 

V. M*DermoU (1819), Beat. 001 ; Sugden, Law of Property, p. 513). If the 
donee of a limited power, exercisable by will only, covenants to appoint to 
an object, an exercise of the power in accordance with the covenant is not 
fraudulent, but the remedy lor a breach of the covenant is damages, and 
not specific performance (Coffin v. Cooyer (1865), 2 Drew. & Sm. 365 ; 

Thacker v. Key ( 1869), Ij. R. 8 Eq. 408 ; BuUeel v. "Plummer ( 1 870), 6 Ch. App. 

160; Palmer v. Locke (1880), 15 Ch. D. 294, C. A . ; Be Evered, Molineux v. 

Evered, [1910] 2 Ch. 147, C. A. ; but see Be Bradshaw, Bradshaw v. Bradshaw, 

[1902] 1 Ch. 436) ; and au appointment under a general testamentary power 
with a covenant not to revoke is a good appointmont (Robinson v. Ommaney 
(1882), 21 Ch. D. 780 ; affirmed (1883), 23 Ch. D. 285, C. A. ; Re Parkin, Hill 
V. Schwarz, [1892] 3 Ch. 610; Beyfusy.Lawley, [1903] A. C. 411)" A release 
by the appointor or a covenant by the appointor not to exercise the power 
is not open to objection though the effect is to benefit himself (Smith v. 

Houbhn (1869), 26 Beav. 482 ; Re Little, Harrison y. Hanison (1889), 40 
<’h. D. 418, 6. A. ; Re Madeline, Radcliffe v. Bewes, [1892] I Ch. 227, 

C. A. ; Re Somes, Smith v, Somes, [1896] 1 Ch. 250 ; Re Evered, Molineux 
V. Evered, supra, at p. 157 ; and see the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Viet. c. 41), s. 62). As to the necessity 
of a deed in such a case, see title Deeds and Other Instruments 
Vol. X., p. 370. But the appointor’s truste.e in bankruptcy cannot release 
a special power (Re Bose, Bose's (E. T.) Property (Trustee) v. Bose, 

[1904] 2 Ch. 348 ; see title Bankiuu'tct and Insolvency, Vol. IL, 
p. 145). An appointment, not impeachable in other respects, is not bad 
simply because the appointor may derive some benefit (Re HuisEs Charity 
(1870), L. R. 10 Eq. 5, 9 ; Wicherky's Case (1731), Amb. 234, n. ; Ctfbkerofl 
V. Sutcliffe (1856), 2 Jur. (n. s.) 323; Pickles v. PickUs (1861), 7 Jur. (N. 8.) 

1065 ; Pares v. Pares ( 1863), 10 Jur. (n. s.) 90 ; and see Baldwin v. Boche 
(1842), 6 I. Eq. R. 110 ; Cooper v. Coopei (1809), 6 Ch. App. 203 ; Be m 
Hoghton, De Hoghton v. De Hoghton (No 2) (1890), 44 W?R. 635) ; and a 
power of revocation may be exercised though the result is to benefit the 
person revoking (Shirley v, Fisher (1882), 47 L. T. 109) ; and an appoint- 
ment; otherwise good, will not be avoided because, owing to the Jnf^oy of 
tfie appointee, the ^pointor, being the infantas parent, may derive some , 
benefit (Beere v. ffoffmi'iter (1856), 23 Beav. 101 ; and see Butter v. 



60 


Powers. 


SlOT. 3. 

Frandnlent 

Appoint- 

ments. 

(2) Ante- 
cedent 
egreeraeut. 


(2) If it ‘wag made in pursuance of an antecedent agree- 
ment by the appointee to benefit persons not objects of the 
power, even although the agreement in itself is unobjection- 
able®. An appointment to a child an object of the power, 
and a contemporaneous settlement by him of the appointed 
fund, is, however, valid unless it can be shown that the 
appointment was made in pursaanco of a contract inducing the 
appointment (/). 


Jackson (1845), 14 Sim. 444 ; Hamilton v. Ktrwan (1845), 2 Jo. & Lat. 303 : 
Domville v. Lamb (1853), 1 W. R. 240; Fearon v. iJesbruay (1861), 14 
Beav. 636). The burden of proving the corrupt purpose is on the person 
who attempts to avoid the appointment, and the wrongful purpose must 
be proved ; motives such as anger and resentment are iminatenal 
(Campbell v. Home (1842), 1 Y. & 0. Cli. Cas. 664 ; M‘Queen v. Farquhar 
(1805), 11 Ves. 467 ; Pares v. Pares (1863), 10 Jur. (n. s.) 90; Vane v. 
Dungannon (l.ord)(\^0i). 2 Sch. &Lof. 118, 130 ; Topham v. Portland (Duke) 
(1869). 5 Oh. A pp. 40, 57) ; but the onus prohandi may be shifted (see Jackson 
V. Jackson (1840), 7 Cl. & Fin. 977, II. L. ; Humphrey v. Giver (1869), 5 Jur. 
(N. S.) 946; Topham v. Portland (Duke), supra, at p. 62). The court does 
not assist an appointor who is patiiceps crimims (Palmer v. Wheeler (181 1), 
2 Ball & B. 18, 29). It is the duty of tiustecs to see that the funds are 
not improperly distributed where they have reason to suppose that an 
appointment dealing with the funds is bad, and if they do part with the 
funds in these eirciimstances they are liable (Harrison v. Eandall (1852), 
9 Hare, 397 ; Mackechnie v. Marjonbanls (1870), 39 L. J, (cii.) 604; 
and see title Trusts ami Trustkfs). Although trustees must not raise 
untenable objections (Campbell v. Home, supra , Patterson v. Wooler (1876), 
34 L. T. 416), yet it is their duty to watch transactions between father and 
children jealously, and the court will siippoit them if their motives are 
honest (King v. King (1857), 1 l)c G. & J. 663, C. A ; lie Metcalfe's Trusts 
(1864), 2 i)e G. J. & Sm. 122, 0. A. ; Firmin v. Pvlham (1848), 2 l)e G. 
& Sm. 99; Ee Swan (1864), 2 Hem. & M. 34; WhUmarsh v. Eobertson 
(1842), I Y. & C. Ch. Cas. 715). 

(A:) E.g., where the appointor bargains for some benefit for himself 
(Daubeny v. Cockburn (1816), 1 Mcr. 626, 644 ; Jackson v. Jackson, supra ; 
Duggan v. Duggan (1880), 5 L. R. Tr. 525; affirmed 7 L. R. Ir. 162 ; and 
see Stuaii v. Casilestuarl (Xord) (1858), 8 I. Ch. R. 408 ; Farmer v. Martin 
(1828), 2 Sim. 602; Arnold v. Hardwick (1835), 7 Sim. 343 ; Askham v. 
Barker (1850), 12 Beav. 499; Eeid y.^Eeid (1858), 25 Beav. 469), or for 
some stranger to the power othe]f than himself (Salmon v. Gibbs (1849), 3 
De G. & Srn. 343 ; Carver v. Richards (1860), 1 He G. F. & J. 548, C. A. ; 
Lee V. Femie (1839), 1 Beav. 483 ; Knowles v. Morgan (1910), 54 Sol. Jo. 
117 ; Evans v. Hevill (1908), Times, 11th February). 

(1) Thompson v. Simpson (1841), 1 Dr. & War. 459, 487 ; Goldsmid v. 
Qoldsmid '(1842), 2 Hare, 187 ; Birlcy v. Birley (1858), 25 Beav. 299 ; 
Whitting v. Whitting (1908), 53 Sol. Jo. 100). The fact that the 
appointor knows that the object intends to dispose of the fund in 
favour of a stranger to the power does not necessarily vitiate the 
appointment, but it may have that effect if it can be shown that the 
appointmQnt would not have been made but for the agreement (Pryor 
V. Pryor (1864), 2 Do G. J. & Sin. 205, C. A. ; Daniely. Arkwright (1864), 
2 Hem. & M. 96 ; Re Foote and Pardon's Estate, [1910] 1 I. R. 366). The 
4 iuestion in each caae is the character in which the appointee takes the pro- 
perty ; if it is |or his absolute benefit the appointment is good, but if this 
IS not the* appointor’s purpose it is bad (Langston v. Blackmore(1755), Amb. 
289; Fftsroy y. Richmond (Duke) (No. 2) (1859), 27 Beav. 190; Birleyy. 
BirUy, supra ; Pryor v. Pryor, supra ; Cooper v. Cooper ( 1869), Jj. R.»8 £q. 
312 ; Roach v. Trood (187r»), 3 Ch. D 429, C. A. ; Re Tumir's Settled Estates 
(1884), 28 (!’h. D. 205, C. A ). A power to appoint among children has been 
held to be well esercistd by appointing to grandchildren with the consent of 



Part Invalid Exercise of Powers. 


61 


(3) If it was made for purposes foreign to the power, although Sect. 3, 
such purposes are not communicated to the appointee before Fraadulent 
the appointment and although the appointor gets no personal Appolnt- 
benefitO«). 6 6 f 


112 . The intention of the donor of the power must be ascer- 
tained from the instrument creating it, and can only be dealt with 
as expressed therein ; and the fact that the appointor is himself the 
settlor does not alter this rule (h). 

113. A purchaser for valuable consideration, who has acquired 
the legal estate without notice, from the appointee under a common 
law power or a power operating by the Statute of Uses(o) by which 
the legal estate iiasses, is not affected by the fraudulent execution of 
the power (p) ; but a j^urcliaser for value without notice, under an 
equitable power, who does not acquire the legal estate, can only rely 
on such equitable defences as are open to a purchaser for value 


(3) Purposes 
foreign to 
power. 

How 

intention of 
donor of 
power is 
ascertained. 

Position of 
purchaser for 
value without 
noticei 


without the legal estate, who is subsequent in time against prior 
equitable titles (q). 


their mother, an object of the power {White v. St. Barhe (1813), 1 Ves. & B, 
309 ; Wright v. Goff (1856). 22 Beav. 207 ; and soo Me GoseeVs Settlement 
(1864), 19 Beav. 529; Guninghame v. Anstruther (1872), L. R. 2 Sc. & 
Div. 223, 234), and the rulo is the same whether the property be in pos- 
session or reversion {Me Goeset's Settlement, supra) ; and a deed of family 
arrangement by which the children agree to give some benefit to their 
parent has been lield valid {Wright v. Goff, supra : see Tteddoes v. Pugh 
(1859), 20 Beav. 407 ; Skelton v. Flanagan (1867), 1 I. B. Eq. 362 ; Moach 
V. Trood (1876), 3 Ch. D. 429, C. A.). As to the special considerations 
applicable to family arraiigomonts, see title Family Auranoements, 
Vol. XIV., pp 546 et seq 

(w) Ilay V. Watkins (1843), 3 Dr. & War. 339, 343 ; Weir v. Chamley 
(1860), 1 I. Ch. R. 295; Wellesley v. Morniilgton {Earl) (1856), 2 K. & J. 
143 ; Me Marsden's Trust (1859), 4 Drew. 694 ; Topham v. Portland {Duke) 
(1863), 1 De G. J. & Sm. 517, 568, C. A.; affirmed (1864), 1 1 H. L. Cas. 
32 ; D'Abhadie v. Bizoin (1871), 5 I. R. Eq. 205 (an appointment as an 
inducement to reside abroad) ; Be Crawshay, Crawshay v. Crawshay (1800), 
43 Ch.^ D. 615 ; Me Perkins, Perkins v. Bagot, [1893J 1 Ch. 283 ; Be Cohen, 
Brookes v. Cohen, [1911] 1 Ch. 37 ; but see Hodgson v. Halford (1879), 11 
Ch. I). 969 (forfeiture on marriage with anyone not a Jew) ; Wainwright 
V. Miller, [1897] 2 Ch. 265). 

(n) Lee\. Femie (1839), 1 Beav. 483; Topham v. Portland {Duke), supra ; 
Hutchins V. Hutchins (1876), 10 I. R. Eq. 453. 

(o) 27 Hen. 8, c. 10 ; see p. 3, ante. 

(®) M'i^ueen v. Farquhar (1805), 11 Ves. 467 ; Mhodes v. Cook (1826), 
2 Sim. & St. 488 ; Green v. Pulsford {l%^9), 2 Beav. 70 ; Hamilton v. Kirwan 
(1846), 2 Jo. & Lat. 393 ; Cockcroft v. Sutcliffe (1866), 2 Jur. (n. 8.) 323 ; 
Be Huish's Charity (1870), L. R. 10 Eq. 6 ; Preston v. Preston (1869), 21 
L. T. 346 ; and see title Equity, Vol. XIII., pp. 76 et seq., 81. 

(flf) Daubeny v. Cockhum (1816), 1 Mer. 026; Birley v. Birley (1858), 
26 Beav. 299 ; Askham v. Barker (1853), 17 Beav. 37 ; Warde v. Dickson 
(1868), 6 Jur. (N. S.) 698; ClouUe v. Storey, [1911] 1 Ch. 18, C. A.; 
but see Phillips v. Phillips (1862), 4 De G. F. & J. 208^ Cave v. Cave 
(1880), 16 Ch. D. 639 ; and see title Equity, Vol. XIII., pp. 79 ei seq. 
If the purchaser has notice, the defence will not avail {Palmer ;7. Wheeler 
(1811), 2 Ball & B. 18 : Hall v. Montagm (1830), 8 L. J. (o. s.) (ch.) 167 ; 
SkeUpn V. Flanagan, supra). The issue of a marriage cannot support a 
fraudulent appointment on the ground that they were purchasers for value 
IConoUy v. MacDermott (1825), Sugden.Law of Property, p 615 ; Me Nash 
(1856), 6 I. Oh. R. 384, P. C.) ; the purchase must be from an ubjert of the 
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114. Appointments cannot be severed, so as to be good to the 
extent to which ^ey are bond fide exercises of the power, but bad 
as to the remainder (r), unless (1) some consideration has been 
given which cannot be restored, or (2) the court can sever the 
intentions of the appoihtor and distinguish the good from the 
bad (s). 

Sect. 4.- Election. 

Apphoation 115. Tlie doctrine of election {t) applies to appointments under 
of doctrine fo powers, and the general rule is that where, by the same instrument, 
appointments, ja ^ direct appointment to strangers to the power and a gift 

to the persons entitled in default of appointment, the latter are 
j)ut to their election (in- 


sect. 3. 
Fraudulent 
Appoint* 
ments. 

When 

appointment.', 
can be 
severed. 


power, not from the appointor. Payment of consideration by the appointor 
cannot turn a stranger into an object of the power {Daubeny v. Cockhurn 
(1816), 1 Mer. 626). 

(r) Daubeny v. Cockbum. ttvpra ; Farmer v. Marlin (1828), 2 Sim. 602; 
Askham v. Barker (IS50), 12 Beav. 499 ; Agassiz v. Squire (1854), 18 Beav. 
431 ; Topkam v. Portland (Duke) (1863),! De (*. & Sm. 617, 0. A. 

(«) Banking v. Barnes (1864), 10 Jur. (n. r.) 463 ; Harrison v. Bandall 
(1862), 9 Bare, 397. Powers of jointuring are an exception to this rule, 
and, whore a power of this kind has been exercised as the result of a bargain 
between husband and wife, the Jointure has been lield good (Lane v. Peuje 
(1764), Amb. 233 ; Tyrconnell (Lord) v. Ancaster (Duke) (1754), Amb. 237 ; 
Aleymr. Belchier (Vl^k)^ 1 Eden, 132 ; Baldwin v. Boehe (1842), 5 I. £q. K. 
110; Bowley v. Rowley (1854), Kay, 242; Saunders v. SkaftOt [1905] 
1 Gh. 126, C. A. ; but see Whelan v. Palmer (1888), 39 Ch. D. 648); and 
as to powers of jointuring, see titles Keal Property ant> Chattels 
Beal; Settlements. Whore the Bubjeot-rnattor of the power is in 
existence and the donee has merely to distribute it, an appointment to 
one object which is bad docs not necessarily vitiate the whole; see Lane v. 
Poq«, supra, at p. 233 ; Bowley y. Bowley, supra ; Harrison v. Randall, supra ; 
and see p. 52, ante. Where there is a power to raise and distribute a 
fund among children, if the whole sum is raised and an appointment made 
as the result of a corrupt bargain, it is all bad, but, if a part only is 
fraudulently appointed, tne remainder is good (Bowley v. Bowley, supra ; 
and as to powers of charging, see p. 82, post). Care must be taken ‘'o 
distingui.sli the proposition in the text, supra, and the cases cited thereto, 
and the cases of absolute appointments^ with conditions annexed cited at 
p. 60, ante ; and see McDonald McDonald (1876), h. B. 2 So. & Div. 
482, 492; Be Perkins, Perkins v. Bagot, [1893] 1 Ch. 283; Be Cohen, 
Brookes V. Cohen, [1911] 1 Oh. 37. 

(t) As to the doctrine of election, see title Equity, Vol. Kill., pp. 116 
et seg. 

(u) Whistler v. Webster (1794), 2 Ves. 307 ; Blacket v. Lamb (1861), 
14 Beav. 482 ; Fearon v. Fearon (1862), 3 I. CJh. B. 19 ; Ex parte Bernard 
(1867), 6 I. Ch. B. 133 ; Cooper v. Cooper (1874), L. B. 7 H. h. 63 ; White v. 
White (1882), 22 Ch. D. n.'i.'i ; King v. King (1884), 13 L. B. Fr. 531 ; Be 
Wlterttley, Smith v. Spence (1884), 27 Ch. I). H06 ; Be Itrookshank, Beauclerk 
v. James (1886), 34 Ch. 1). 100 ; Re Wells' Trusts, Hanlisty v. Wells (1889), 
42Ch.D. 646 ; Pitman v. Crum Ewiny, [1911] A. C. 217. To raise a ease 
oJE election th^ must bo an absolute direct appointment to strangers ; 
a mere condition annexed to an appointment is rejected ; see Carver v. 
Bowles (1831), 2%u8s. & M. 301 ; BlMcket v. Jjamh, supra ; White v. White, 
supra, ; King v. King, supra ; and see p. 63, post ; and aa to excessive execu- 
lion,' Bed pp. 49 et seq,. uale. The appuiutor must assume to dispose of 
what is his ; if he has nut in fact done so, uu case of election arises 
(Daahwood v. Peyton (1811), 18 Ves. 27, 41 ; Langslow Langslow 

21 Beav. 662 ; Bnic 7, Barrett (1866), b. K. 3 Eq. 244 ; Lewis v. Leu'is (1876)« 



Part IV. — Invalid Exercisr c*f Powers. 


68 


116. The doctrine of election is to be applied as between a gift 
under an instrument and a claim dehors that instrufnent and adverse 
to it, and is not to be applied as between one clause in an instrument 
and another clause in the same instrument (a) ; but there may be 
election between successive appointments in the same instru- 
ment (h). 

117. There is an important exception to the application of the 
doctrine of election to appointments under powers, which is as 
follows : where there is an absolute appointment to an object of the 
power followed by attempts to modify the interest so appointed in a 
manner which the law will not allow (c), the court reads the will as if 
all the passages in which such attempts are made were swept out 
of it for all intents and purposes (d). 


Pect. 4. 
ElecUoD* 
No 

tion w 
between 
cUnses in 
same 

instrament* 
Application 
to saecessive 
execution, 


11 I. R. Eq. 340, 343, C. A. ; and see Ee Woodleys^ Minors (1892), 29 L. R. 
Ir. 304, C. A.; Prescott v. Edwards (1826), 4 L. J.. (O. S.) (CH.) Ill; 
Tomkyns v. BUine (1860), 28 Beav. 422). A case of e'lection arises where 
there is a revocatiou of an absolute appointment and a gift to the 
appointee (Cooper v. Cooper (1870), 6 Ch. App. 16 ; (1874), L. K. 7 H. L. 
53; and see Pickersgill v. Badger (1876), 6 Ch. D. 103), or where the 
donee of a power improperly delegates it to another and confers gifts by 
the same instrument on the persons entitled in default (Ingram v. Ingram 
(1740), cited 1 Ves. Sen. 269), or where the appointor exceeds a power of 
revocation and gives benefits to the appointee (Covits v. AcworfA (1870), 
L. R. 9 Eq. 619; and see Be Booker^ Booker v. Booker (188G), 34 W. R. 
346). As to improper delegation, see p. 16, ante. 

(a) WoUaston v. King (1869), L. R. 8 Eq. 166; and see WaUinqer 
V. TTadinocr (1869), L. R. 9 Eq. 301 ; TVarren v. Rvdall (1860), 1 John. 
& H. 1. 

(b) England v. Lavers (1866), L. R. 3 Eq. 63 ; Be Kean's Estate (1879), 
3 L. R. Ir. 228 ; aud see Be Tancred's Settlement, Somerville v. Tamcred, 
Bo Selby t Ckarrh v. Tanored, [1003] 1 Ch. 7.t5. All questions of elootion 
must depend on the state of circumstances existing at the date of the 
testator’s death (Cavan (Lady) v. Pulteney (1795), 2 Ves. 644; (1797), 3 
Ves. 384; Crissell v. Swinhoe (1869), L. R. 7 Eq. 291 ; and see Cooper 
V. Cooper (1870), 6 Ch. App. 16, 21 ; lie Ashton, Ingram v. Papillon, [1897] 

2 Ch. 674). 

(c) No case for election can arise whore the appointment is invalid by 
reason of its infringing the rule against perpetuities ; see titles Equity, 
Vol. XIII., p. 119; Perpetuities, Vol. XXII., pp. 293 et seq. 

(d) Carver v. Bowles (1831), 2 Russ. & M. 301 ; Blaeket v. Lamb (1851), 
14 Beav. 482 ; Langslow v. Langslow (1866), 21 Beav. 652 ; Woolridge v. 
Woolridge (1869), John. 63 ; and see Bate v. Willats (1877), 37 L. T. 221 ; 
King v.King (1886), 16 I. Ch. R. 479 ; compare Moriarty v. Martin (1862), 

3 1, Ch. R. 26 , and as to excessive execution, see pp. 49 et seq., ante. 
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Part V. — Extinguishment and Suspension 
of Powers. 

118 . Prior to the let January, 1882, a power simply collateral(«) 
could not be extinguished or suspended by any act of the donee or 
of any other person, nor could it be released where it was to be 
exercised for the benefit of another (/); but iiow(//), a person to 
whom any power, whether coupled with an interest or not, is given 
may by deed release or contract not to exercise the power, and this 
provision applies to powers created by instruments coming into 
operation before or after the 1st January, 1882. 

A power coupled with a duty or in the nature of a trust cannot, 
however, be released (A). 

A power, whether coupled with an interest or not, can be dis- 
claimed, and, on such disclaimer, the power may be exercised by 
the survivor or survivors to whom the power is given, unless a 
contrary intention is expressed in the instrument creating the 
power (/t). This provision applies to powers created by instruments 
coming into operation before or after the 1st January, 1882 (<). 

119 . Prior to the 1st January, 1882, all powers other than 
collateral powers and powers coupled with a trust or duty, and since 
that date all powers other than those coupled with a trust or duty, 
can be suspended or destroyed either wholly or in pari by the donee 
thereof 0)» any dealing with an estate by the donee of a power 


(fl) For tlio definition of collateral power, see p. 4, ante. 

if) West V. Berney (1819),. 1 Rubs. & M. 431 ; Willis v. Shorml (173J?), 

1 Atk. 474 ; JHgge's Case (1498), Suf^den, Powers, p. 893 ; but see 
Jfodkinson v. Quinn (1860), 1 John. & H. 303, where equity mterfered to 
prevent the exercise of an equitable power. 

(g) By the Conveyancing and Law of Property Act, 1881 (44 iSc 46 Viot. 
c. 41), 8. 62 ; and see title Deeds and Othek Instruments, Vol. X., p 371. 

(h) Be Eyre, Eyre v. Eyre (1883), 49 L. T. 269 ; Saul v. Batlmson (1880), 

34 W. R. 601 ; v. Eer (1866), L.*R. 1 Sc. & Div. 11 ; Dunne* s Trusts 

(1878), 1 L. R. Tr. 616. The trustee in bankruptcy of the donee of a power 
cannot release it {Be Rose, Bose's (E, T.)Pro'periy (Trustee) v. Bose, [1904] 

2 Ch. 348 ; [1906] 1 Ch. 94, C. A. ; see title Bankruptcy and Insolvency, 
Vol. IT., p. 145). The indestructible nature of a power coupled with a 
trust applies to both personal and real estate (Chambers v. Smith (1878), 3 
App. Cm. 796 ; Thacker v. Key (1869), L. R. 8 £q. 408). 

(t) Conveyancing Act, 1882 (45 & 46 Viet. o. 39), s. 6; and see title 
Deeds and Other Instruments, Vol. X , pp. 370, 371. 

()) Every power reserved by the grantor for his own benefit, whether lie 
has reserved an estate in the land or not, may be released (Bird v. Chris- 
topher (1653), Sty. 389). The rule applies whether the power is present 
or future (Albany's Case (1686), 1 Co. Rep. 110 b), and to personal as well 
as real estate (Noel v. Henley (Lord) (1825), M‘Cle. & Yo. 302) ; to powers 
hoth appenddht and in gross (West v. Bemey (1819), 1 Russ. & M. 431, 
435); to limited powers (Smith v. Death (1820), 5 Madd. 371; King v. 
Melting (1672), 1 Vent. 225 ; Copn v. Cooper (1866), 2 Drew. & Sm. 366 ; 
BiokUyv. Quest (1831), 1 Russ. & M. 440; Smiih v. Plummer (1848), 17 
L. J. (CH.) 146) ; to testamentary powers (Barton v. Briscoe (1822f, Jao. 
603 ; Hor^ v. Swann (1823), Turn. & R. 430 ; Be Chambers (1847), 11 
1. £q. R. 618 ; Palmer v. Locke (1880), 16 Ch. D. 294, C. A. ; and see Be 



Part V.— Extinguishmrnt and Suspension of Powers. 




Inoonflistent with the exercise of that power releases it either wholly 
or pro tanto(k). These powers may be released, •‘extinguished, or 
suspended by express words (Z) or by implication (w?). 

120. A power appendant may be exercised although the estate 
to which it was appended be gone, provided only that such exercise 
does not derogate from the previous gr|nt, whether voluntary or 
by operation of law, of the donee of the power (n). 


BadcUffe, Badcliffe v. BeweSt [1892] 1 Ch. 227, C. A. ; Be Lyons and CarolVs 
Contract, [1896] 1 I. R. 383, 399, C. A . ; Chism v. Lipsett, [1905] I I. R. 
60, 72, C. A. ; Nottidaev. Bering, Baban v. Bering, [1910] I Ch. 297, C. A.). 
For a general claBsincation of powers, see pp. 3, 4, ante. 

{k) 8mUh V. DeafA (1820), 6 Madd. 371 ; Burst v. Hurst (1852), 16 Beav. 
372 ; Baries v. Huguenin (1863), 1 Hem. & M. 730 ; IsnaoY. Hughes {ISIO), 
L. R. 9 £q. 191 ; Green y. Green (1845), 2 Jo. & Lat. 629 ; Be Chambers 
(1847), 11 I. Eq. R. 618; Be Hancock, Malcolm v. Burford-Hancock, [1896J 
2 Ch. 173, C. A. ; Foakes v. Jackson, [1900] 1 Ch. 807 ; Nottidge v. Bering, 
Baban v. Bering, [1909] 2 Ch. 648 ; [1910] 1 Ch. 297, C. A. ; Be Evered, 
Molineux v. Evered, [1910] 2 Ch. 147, C. A. 

({) Ounynghame v. Thurlow (1832), 1 Russ. & M. 436, n. 

(m) Smith V. Houblon (1859), 26 Boav. 482. A recital may amount 4o a 
release, but the whole intent of the deed is to be considered (Boyd v. Peine 
(1872), 7 Ch. App. 385; and see title Deeds and Other Instruments. 
Vol. X., pp. 459 et seq. As to powers of sale in a mortgage, see Young v. 
Boberts (1852), 15 Beav. 558 ; Curling v. ShuttUworth (1829), 6 Bing. 121 ; 
Cruse V. Nowell (1856), 2 Jur. (n. s.) 636; Stewart v. Bonegnl {Marquis) 
(1846), 2 Jo. & Lat, 036; title Mortgage, Vol. XXL, p. 172, note (m). 
On a disentailing deed the power of sale may be kept aJive {Harrison v. 
Bound (1852), 2 De G. M. & G. 190; He Wn^ht's Trustees and Marshall 
(1884), 28 Oh. D. 93). Fines and recoveries, which were abolished 
by the Fines and Recoveries Act, 1833 (3 & 4 Will. 4, o. 74) (see title Real 
Property and Chattels Real), destroyed powers {Tomlinson v, Bighton 
(1711), 1 P. Wms. 149 ; Bickley v. Guest ^1831), 1 Russ. & M. 440; Savile 
V. Blacket (1722), 1 P. Wms. 777). Married women now have power to 
release powers over both real and personal estate {Be Chisholm's SetUement, 
Be HemphilVs Settlement, Hemphill v. Hemphill, [1901] 2 Ch. 82), though, 
prior to the abolition of hnos and recoveries, a married woman could only 
release a power by fine or recovery ; the restraint on anticipation does not 
affect her power to release {Heath v. Wickham (1880), 6 L. R. Ir. 286, 
C. A.; see Be Onslow, Plowden v. Gayford (1888), 39 Ch. D. 622; and tile 
Husband and Wipe, Vol. XVI., p. 388). 

(n) Long v. Bankin (1822), Sugden, Powers, p. 896 ; WarbuHon v. 
Fam (1849), 16 Sim. 625 ; Alexander v. Mills (1870), 6 Ch. App. 124 ; Be 
Evans' Estate, [1897] 1 I. R. 410, C. A. ; Lonsdale {Earl) v. Lowther, [1900] 

2 Ch. 087 ; Be Lambert's Estale, [1901] 1 1. R. 261, C. A. Bankrimtcy 
does not destroy the power of consenting to a sale {Holdsworth v. Goose 
(1861), 29 BeaV. Ill ; Eisdell v. Hammersley (1862), 31 Beav. 266 ; and 
see Sin^son v. Bathurst, Shepherd v. Bathurst (1869), 6 Ch. App. 193 ; 
Leigh {Lord) v. Ashburton {Lord) (1848), 11 Beav. 470 ; LeoUre v. Beaudry 
(1873), L. R. 5 P. C. 362 ; Be Bedingfield and Herring's Contract, [1893] 2 
Ch. 332) ; nor to the consent to the exercise of a power of advanoement, 
but in tUs case the consent of the trustee in bankruptcy is necessary 
(J^ Cooper, Cooper v. Slight (1884), 27 Ch. D. 565; and see title. Bank- 
BDPTOT AND INSOLVENCY, Vol. II., pp. 146, 146, note (o) ). A mortgage 
cannot destroy a power of sale {TyrreU v. Marsh (1826), 3 Bing. 31 ; Walmes- 
ley V. Butterworth (1835), 6 Sweet’s Bythewood, 168). ApdWer of appoirJ;- 
ing new trustees can be exercised after alienation {Hardaker v. Moorhouse 
(1884), 26 Ch. D. 417 ; and see title Trusts and Trustees) ; likewise a power 
of appointment, whether general or special, if there is any estate o^her than 
the Mtate aliened out of which it can take effect {Be Sprague, MUey v. Oespe 
(1880), 43L.T. 236; Z^ed. CcUmanY. Britain {l%\%),2B.d&A!ISd. 93; Jones 
V. Winwood (1841), 10 Sira. 160, overruling Badham v. Mee (1832), 1 My.& > 
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121. A power in gross is independent of the donee^s estate and 
may be exercised at any time, as well after as during the contiauanee 
of his interest (o), but the power may be extinguished by necessary 
implication from the words of the instrument by which it is 
created (p). 

122. A power given t^the owner of a particular estate, whether 
appendant or in gross, is extinguished by his acquisition of the 
fee simple (q)t but equity interferes to effectuate the intention of 
the parties in certain cases by making the intent of the person pur- 
porting to execute the power bear out the disposition he has affected 
to make (r). A power may co-exist with the fee (s). 

K. 32 ; 7 Bing. 696 ; Hole v. Escott (1837) 2 Keen, 444 ; (1838), 4 My. & Cr. 
187). Acts of the person entitled in default are immaterial (Lord v. Bunn 
(1843), 2 Y. & C. Ch. Cas. 9r ; Chamhera v. Smith (1878), 3 App. Cas. 795 ; and 
see He Vizard* a Truata (1866),' 1 Ch. App. 688 (power of advancement) ; 
Nod V. Henley (Lord) (1825), M'Cle. & lo. 302 ; Nottidge v. Oreen (1876), 
33 L. T. 220 ; lie Cooper, Cooper v. Slight (1884), 27 Ch. D. 566 ; but see 
Whitmarah v. Roberiaon U^^O), 1 Coll. 670). A discretionary power given 
to trustees to pay or not to pay income to a legatee determines by the 
ban kinptcy of the legatee, and the income vr^ts in the trustee in bank- 
ruptcy, unless the trustees have a discretion in such event to apply or 
accumulate such portion as is not paid to the legatee to or for the benefit 
of third persons (Pieroy v. Roberta (1832), 1 My, &K. 4 ; Snowdon v. Dalea 
(1834), 6 Sim. 624 ; Re Booth, Booth v. Booth, [1894J 2 Ch. 282); and see 
title Bankruptcy and Insolvency, Vol. II., pp. 146 et aeq. If the 
bankrupt can be excluded altogether, the power is not affected, but so 
much property as is actually allocated to the bankrupt vests in bis 
trustee in bankruptcy (Lord v. Bunn, aupra ; Holmea v. Penney (1866), 3 
K. & J. 90 ; lie Coe'a Truat (1858), 4 K. & J. 199 ; and see Be Coleman, 
Henry v. Strong (1888), 39 Ch. D. 443, C. A.). Whore the trustee has no 
power to exclude the bankrupt altogether, the court has directed an 
inquiry as to the amount proper to be applied for the other objects of 
the power and has given tha residue to the trustee in bankruptcy (Wallace 
V. Anderson (1853), 16 Bcav. 533; Page v. Way (1840), 3 Beav. 20; 
Kearaley v. Woodcock (1843), 3 Hare, 186; Carr v. Living (1860), 28 
Beav. 644; but see, contra, Godden v. Crowhurat (1842), 10 Sim. 642; 
Re Landon'a Truata (1871), 40 L. J. (CH.) 370 ; Re Aahby, Ex parte Wrefor^, 
[1892] 1 Q. B. 872). A power of sale, which authorises the creation of uses 
displacing the uses created by the settlement, is paramount to an .estate 
tail created by such settlement (Roper v. HaUifax (1817), 8 Taunt. 845 ; 
Hill V. Pritchard (1854), Kay, 394; Harrison v. Round (1852), 2 De G. 
M. & G. 190 ; Re Wright* a Trustees and Marshall (1884), 28 Ch. D. 93). 

(o) Parsons v. Parsons' (1744), 9 Mod. Bep. 404; Re Dunne* a Trusts 
(1880), 6 L. B. Ir. 76, C. A. ; Reresby v. Newland (1723), 2 P. Wins. 93 ; 
and see Sleeman y. Magrath (,1868), 8 I. Ch. R. 195^ 207, C. A. 

(p) Sugden, Powers, p. 79 ; Haawell v. Haawell (1800), 2 De G. F. & J. 
456; but, aecua, Wickham v. Wing (1865), 2 Hem. Sa M. 430; Re Stone*8 
Estate (1869), 3 I. B. £q. 621 ; Me Aylwin'a Truata (1873), L. B. 16 £q. 
686 ; and see Re Kelly* a Settlement, West v. Turner (1888), 59 L. T. 494. 

(q) Cross v. Hudson (1789), 3 Bro. C. C. 31. 

. (r) Morttook v. Buller (1804), 10 Yes. 292 ; Sing v. Leslie (1804), 2 Hem. 
& M. 68 ; and see Grice v. Shaw (1852), 10 Hare, 76 (where the power of 
charing had been exercised in favour of an object who became entitled to 
the ^) ; and^ as to the presumption of merger, see, further, titles Equity, 
Vol. XIIL, pp.a47, 148; Landlord and Tenant, Vol. XVlU., pp. 552, 
563 ; Mortoaoe, VoL XXI., pp. 318 d eeq, 

(a) Mawndrdi v. Maundrell (1805), 10 Ves. 246^. W1|iW e >haa lunita hiK 
estate to aioch uses as lie shall appoint, and unial suoli wp|M»intment «> the 
use of himlSbU and his heirs, the lee simple continues Itt €be settlor, subjeot 
to be divested by an exercise of the power ; the same applies jto copyh^iia 
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123. A power, whether appendant or in ^ro88,iB abBoIately exiin- partv^V; 
guished when all the purposes for which it was oi^riginally OPeated' 

have ceased to exist (t), but the object for which the power is given 
in each case must be considered («), and it is to a great extent a 
question of intention to be determined by the construction of the 
instrument creating the power and witn due regard to the rule Power 
against perpetuities (x). extinguijibed 

124. A power is not necessarily extinguished by having been faction of' 
exercised once (a), but may be exercised by different appointments 

at different times (b ) ; some powers, however, are by their nature not 
exhausted by a single effectual execution, for example, a power of exti^Tshed 
sale (c). by exercise, 

125. Powers contained in a settlement made on a marriage 
which is subsequently dissolved by the court are not extinguished by 

1 ^ judicial 

{QIcub ▼. Bichardaon (1852), 0 Hare, 69S; affirmed 2 Do G. M. & G. 658, separation. 

C. A.); see titles Copyholds, Vol. VIII., p. 109; Real Property and 

0UAXT££i8 Re 

it) Wheaie v. iaU (1809), 17 Ves. 80 ; Wolley v. Jenkins (1856). 23 BeSv, 

53; affirmed (1857), 5 W. R. 281. 

(it) TrowerT. Knightley (1821), Madd. & G. 134 ; Wood v. White (1838), 4 
My. & Cr. 460. 

(a) Lantahery v. Collier (1856), 2 E. & J. 709 ; Taite v. Swinstead (1869), 

26 Beav. 626 ; Be Brown's Settlement (1870), L. R. 10 Eq. 349 ; Betera 
Lewes and East Orinstead Bail. Co. (1881), 18 Ch. D. 429, C. A. ; Be 
Cotton' a Truateeaand London School Board (ISS2), 19 Ch. D. 624; Be Sudeley 
(Lord) and Bainea <& Co., [1894] 1 Ch. 334 ; Be Dyson and Fowke, [1896] 

2 Ch. 720 ; Be Jum'p, Galloway v. Hope, [1903] I Ch. 129 ; Talbot v. Searia- 
brick, [1908] 1 Ch. 812; Be HoranaiU, Womeraleyv. Bforanaill, [1909] 1 Ch. 

631. As to perpetuities, see title Perpetuities, Vol. XXII., pp. 293 
ft aeq. A mortgagee, in possession of an estate long enough to give him a 
statutory title, can still make a title by exorcising ^e power of sale in his 
mortgage {Be AUson, Johnson v. Mounsey (1879), 11 Ch. D. 284, C. A.). A 
power to advance money towards effecting the promotion of a beneficiary 
in the army was extinguished by the abolition of purchase (Be Ward's 
Truat^ (1872), 7 Ch. App. 727). A power of advancement during minority 
ceases when the object attains twenty-one (C7iarA:« v. Hogg{lSll), 19 W. It. 

617 ; but see Pride v. Fooka (1840), 2 Beav. 430; Be Breeds' WiU (1876), 

1 Ch. D. 226) ; and, as to such powers, see titles Infants and Children, 

Vol. XVII., pp. 92 et aeq., 118, 119 ; Settlements. 

(a) E.g., a power of jointuring [Zouch d. WooUton v. Woolaton (1761), 2 
Burr. 1136 ; Rervey v. Rervey (1739), 1 Atk. 661) ; a power of appointment 
among children {Cwiwnghame v. Anatruther (1872), L. R. 2 Sc. & Div. 223 ; 

Doe £ M^ome v. M^ome (1788), 2 Term R^. 721 ; and see Wilson 
V. Figgott (1794), 2 Ves. 361, 364 ; Bristow v. Warde (1794), 2 Ves. 336) ; 
a power to lend money {Veraturme v. Qardvner (1863), 17 Beav. 338; 

Waster r. Boddington (1848), 16 Sim. 177 ; but see Browwv. Niabett (1760), 

1 Cox, Eq. Cas. 13 ; Kranteehe v, Bohinaon (1882), II L. R. Ir. 600; Earrold 
V. JEtarroU (1861), 3 Giff. 192). 

ib) A power exercisable " at any time ’* amounts to a power exercisable 
**irom time to time ’* (Diggea'a Case (1600), 1 Co. Rep. 173 a). WherE there 
is A primary power and in, default of execution a secondary power, a 
piBrtial exercise of the primary power does not prevent the exercise of the 
secondary power {Ma/pleton y. Ma/pUton (1869), 4 Drew. 616, ovetroling 
Sisfipion V. PcmI (1761), 2 Eden, 3^. If the power is alternative — e.g., a 
power of sale or mortgage-^a mortgage does not prevent a subsequent 
aalft jmbjeot -to jUte mortgage or aiter the mortgage has been maid off 
iOmmd V. Saadinan (1801),, 5 Ves. 722 ; but see Fdlh v, CMnion (Xordf)! 

{1806), 12 Vea. 48). .. 

< (a) As to powers ox sale. See pp. 72 et aeq., poet. 
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PaetV. Buch dissolution (d), and a judicial separation does not affect the 
ExttngiilBh- ca]Mcity of husband and wife to execute a joint power (0), A power 
ment and to appoint in default of childreji is exercisable immediately after a 
Su^nsion divorce where there is no child, notwithstanding the possibility of 
or Powers, remarriage of the divorced persons (/). 

126 . A decree for administration does not extinguish or suspend 
powers affecting the property to which the action relates, but 
powers of management, as distinguished from powers of appointment, 
can only be exorcised thereafter with the leave of the court (r?). 


(d) Fitzgerald v. Chayman (1875), 1 Ch. D. 663; Burton v. Sturgeon 
(1876), 2 Ch. D. 318, C. A. ; and see Re Crawford's Settlement, Cooke v. 
Gtbson, [1905] 1 Ch. 11. 

(<!) Matrimonial Cause'? Act, 1867 (20 & 21 Viet. c. 85), s. 26; aad see 
title Husband and Wife, Vol. XVI., p. 388. 

if) Matrimonial Causes Act. 1857 (20 & 21 Viet. c. 85), s. 57. As to the 
jurisdiction of the court to vary settlements, see title Husband and Wipe, 
Vol. XVI., pp. 571 et seq.; and, us to settlements generally, see title 
Settlements. The court is very unwilling to interfere with a power of 
.appointment among children (Davies v. Danes and McCarthy (1868), 37 
li. J. O’- & ^-) 17 : Seatle v. Seaile (1860), 30 ]... J. (p. M. &A.) 216; and see 
cases cited in title Husband and Wife, Vol. XVI., p. 573, notes (n), (t), 
(a)), and a power of appointing new trustees (Hone v. Hope (1874), L. B. 3 
P. & D. 226 ; Maudslay v. Maudslay (1871), 2 P. D. 256 ; Boevillev. Bosville 
(1888), 13 P. D. 76); and see title Husband and Wife, Vol. XVI ,p. 674. 

(g) See Silliboume v. Newport (1855), 1 K. & .1. 602 (powers of appoint- 
ment); Bethell V. Abraham (1873), L. B. 17 Eq. 24 (power to invest) ; 
A.-O. V. Clack (1839), 1 Beav. 467 ; Webb v. Shaftesbury (Earl), Shaftes* 
bury (Earl) v. Arrowsmith (1802), 7 Ves. 480 ; Be Gadd, Eastwood v. Clark 
(1883), 23 Ch. D. 134, C. A. (power to appoint new trustees) ; Cafe v. Bent 
(1843), 3 Hare, 245 (power to appoint new trustees and invest) ; Walker 

V. Smalwood (1768), Amb. 676 (constructive trustee held to have sub- 
mitted to sale by the court); Mitchelson v. Biper (1836), 8 Sim. 64 
(])ayment of debts by executor); Widdowson v. Duck (1817), 2 Mer. 494 
(investment by executors) ; and see title Executors and Administrators, 
Vol. XIV., p. 341. Where the trustees have exercised powers of manage- 
ment without the leave of the court, the court may afterwards sanction 
such exercise (Graham v. Graham (1853), 16 Beav. 550; Brown v. Smith 
(1878), 10 Ch. 1). 377, C. A. ; Be Mansel, Rhodes v. Jenkins (1885), 33 

W. B. 727). Executors and trustees deal with assets after a decree 
if there is no injunction or receiver (Berry v. Gibbons (1873), 8 Ch. App. 
747 ; Re Barrett, Whitaker v. Barrett (1889), 43 Ch. D. 70) ; and a 
voluntary payment the executors to a creditor, after action but before 
decree, is good (Be Radcliffe, Deceased, European Assurance Society v. 
Badclitfe (1878), 7 Ch. D. 733; Vibart v. Coles (1890), 24 Q. B. D. 364, 
C A.). As to payment of 'a statute-barred debt by an executor, see 
Midgley v. Midqley, [1893] 3 Ch. 282 ; titles EXECUTORS AND Adminis- 
trators, Vol. XIv., p. 341 ; Limitation op Actions, Vol. XIX., p. 62. 
A trustee may ask advice of the court after action and before decree, and 
is allowed his costs of so doing (Turner v. Turner (1862), 30 Beav. 414; 
and see B. S. C., Ord. 65). Where there has been no general administra- 
t ion order, the powers of trustees are not affected (Re Hall, HdU v. HaU 
(1885). 64 L. J. (CH.) 627) ; and where an action has been wound up with 
hberty to apply, it is not necessary for trustees to apply to the court to 
exercise their ppwers (Re Mansel, Rhodes v. Jenkins, supra). The mere 
institution of an action does not affect powers (Cafe v. Bent, si^a ; 
Neeves y. Burrage (1849), 14 Q. B. 604 ; Adams v. Scott (185^, 7 W. R. 
213) ; nor does the issue of a summons under B. 3. C., Ora. 5Bs r. 8, 
interfere with the exercise of trustees’ powers (ibid., r. 12; title Executoss 
ANp Apminiswators, Vol. XIV., p. 336) ; but payment into court puts ap 
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127. A decree for foreclosure nisi does not extinguish the mort- 
gagee’s power of sale, but the leave of the court is required for its 
exercise (//.). 

128. The court cannot exercise or compel trustees to exercise a 
purely di.scretionary power given to them, hut it can restrain them 
from oxercisit)g the power in an improper miinner; and, if there 
is a duty coupled with the power, the court can coinpol the trustees 
lo perform their duty (i). 


Part VI. — Powers in the Nature 
of Trusts. 


129. Tlie distinction behvecn trusts and powers is that, while the 
court w'ill compel tlie execution of a trust, it cannot compel the 
execution of a power; hut there are powers which in their naliure 
are fiduciary, in the sense tliat the donee of the power is a trustee 
for the exercise of llie power, and has an interest extensive enough 
to allow of its exercise, and in these cases the court does not allow 
the non-execution of tlie pow'er to defeat the intention of the 
donor (j). 


end to the exercise of all powers by tbe trustee.^ (He Willume* Settlement 
11858), 4 K. & J. 87 ; He 6W« Trust (1858), 4 K. & J. 199; He Tegg's 
Trusts (18G6), 15 VV. R. 62 ; but see lie LandorCs Trusts (1B71)» 40 L. J. 
(CIl ) 370). 

(h) Stevens v. Theatres^ Ltd., [1903] 1 Cli. 857. 

(i) Nickisson v. Cockill (1863), 3 De G. J. & Srn. 622 ; Gisborne v. Gisborne 
(1877), 2 App. Cas. 300 ; Tempest v. Camoys (Lord) (1882), 21 Uh. D. 671, 
C. A. ; WiUon v. Twiner (1883), 22 Ch. 1>. 521, C. A. ; He Oadd, Eastwood 
V. Clark (1883), 23 Ch. D. 134, C. A. ; Be Courtier^ Coles v. Courtier^ 
Courtier v. Coles (1886), 34 Ch. D. 136; Be Bryant, Bryant v. Hiokley, 
[1894] 1 Ch. 324 ; Be Hilton, Oibbes v. Hale-Uinton, [1909] 2 Ch. 648. 
The court will not interfere with the execution of powers of appointment 
if made bond fide (Beyfus v. Bullock (1869), L. R. 7 Eq. 391 ; and see 
Costahadie v. Cosiabadie (1847), 6 Hare, 410; Be Beloved Wilkes's Charity 
(1851), 3 Mao. & G. '440; Lord v. Bunn (1843), 2 Y. & C. Ch. Cas. 98 ; 
Talbot V. Marshfield (1868), 3 Ch. App. 622 ; Camden (Marquis) v. Murray 
(1880), 16 Ch. D. 161). The rule is the same where proceedings are 
pending (Ward v. Tyrrell (1808), 25 Beav. 663 ; Weir v. Chamley (1850), 
1 I. Ch. R. 295). Nor, as a general rule, does the court control jpowers 
of maintenance mvon to trustoos (Silliboume v. Newport (1865), 1 £. & J. 
682 ; Brophy v, Bellamy (1873), 8 Ch. App. 798 ; Be Lofthouse, an Infant 
(1886), 29 Ch. D. 921, C. A.; Wilson v. Turner, supra; He Bryant, 
Bryant v. Eickley, supra). If the trustees refuse to exeicise their dis- 
cretion (Hewett y. HeweU (1766), 2 Eden, 332 ; White v. Crane (1864), 18 
Beav. 671 ; Ooldsmid v. Goldsmid (1815), 19 Yes. 368), or wlssro the 
trustees act capriciously (Be Hodges, Davey v. Ward (1878), 7 Ch. D. 764 ; 
He Boper's Trusts (1879), 11 Ch. D, 272). the court will interfere, but it 
cannot interfere if the discretion given to trustees is absolute (Qisho-t-ne 
v. Gisborne, supra ; Tabor v. Brooks (1878), 10 Ch. D.<«273 ; but see Be 
Brown, Brown v. Brown (1885), 62 L. T. 853). As to powers in the nature 
of the trusts, see the text, infra. 

if) Harding y. Olyn (1739), 1 Atk. 469 ; 2 White & Tud. L. C., 7th ed., 
336; Maddison v. Andrew (1747), 1 Yea. Sen. 67 ; Bichardson v. Oha/pman 
(1760). 7 Bro. Purl. 318 ; Bierson v. Grant (1787), 2 Bro. C. C. 38, 226 ( 
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130. Tf there is a power to appoint among certain objects, but 
no gift to those ol^ects and no gift over in default of appointment (A:), 
the court implies a trust for or a gift to those objects equally if the 
power is not exercised (1); and the rule is the same whether there is 
a gift over in default of objects of the power or not (m), and although 
tlie donee has power to exclude one class entirely, if there is an 
intention to give the property to the objects (n) ; but there must be 
a clear intention that the donor intended the power to be in the 
nature of a trust, and any contrary intention defeats an implied 
trust (o). 

Where there is a gift over in default of appointment to the objects 
of the power or to other persons, the words of the power cannot 
operate to vest any estate in the objects of it by implication if there 
is no appointment (p). 


Brown v. Higga (1803), 8 Ves. 661 ; Birch v. Wade (1814), 3 Ves. & B. 
198. As to the various kinds of trusts, see titles Equity, Vol. Xlll., 
pp. 164 et seq. ; Trusts and Trustees. 

(k) A residuary gift is not equivalent to a gift in default (Re Hall, Sheil 
V. Clarkt [1899] 1 I. R. 308 ; and see Re Brterley^ Brierley v. Brierley 
(1894), 43 W. R. 36). 

(l) Brown v. Higgg (1799), 4 Vos. 708; (1800) 6 Ves. 496; (1803), 
8 Ves. 661 ; Forbes v. Ball (1817), 3 Mer. 437 ; Birch v. Wade, supra; 
Walsh V. WaUinger (1830), 2 Russ. & M. 78; Burrough v. Philcox, 
Lacey v. PA.i/coj; (1840), 6 My. Cr. 73; Salushwy v. Pentow (1857), 
3 K. & J. 629, 636 ; Ee Whitens Trusts (1860), John. 666 ; ' Re Caplin's 
Will (1865), 2 Drew. & Sm. 627 ; Butler v. Gray (1869), 5 Ch. App. 
26 ; Cartheio v. Euraght (1872), 20 W. R. 743 ; and see Be Phene's 
Trusts (1868), L. R. 6 Eq, 346; Re Hargrove's Trusts (1873), 8 1. R. Eq. 
256 ; Aheame v. Ahearne (1881), 9 L, R. Ir. 144 ; Moore v. Ffolliot (1887), 
19 L. R. Ir. 499 ; Re Brierley (1894), 43 W. R. 36 ; Re Patterson, Dunlop 
V. Greer, [1899] 1 1. R. 324. ^ gift over in tail has been implied from a 
gift to A., B. and C. and their lawful issue, in such proportions as X. 
should appoint (Martin v. Swannell (1840), 2 Beav. 249); but a power 
which is merely permissive is not enough (Brook v. BrooA; (1866), 3 Sra. & O. 
280). 

(m) Witts V. Beddingion (1789), cited 6 Ves. 603 ; Crozier v. Crozier 
(1843), 3 Dr. & Wax. 373; Aoheson v. Fair (1843), 3 Dr. War. 612 ; 
Fenwick v. Greenwell (1847), 10 Beav. 412; Roddy v. FUggerald (1868), 

6 H. L. Cas. 823, 856 ; Stolworthyx. Sarwroft (1864), 10 Jur. (n. s.) 762 ; 
BuUer v. Gray (1869), 6 Ch. App. 26 ; Wilson v. Duguid (1883), 24 Ch. D. 
244). The same rule applies to charities (Moggridge v. Thackwell (1803), 

7 Ves. 36 ; Paiee v. Canterbury (Archbishop) (1807), 14 Ves. 364 ; Miles v. 
Farmer (1816), 1 Mer. 65; Salusbury v. Denton, supra; Re Pyne, LiUey 
V. A.-G., [1903] 1 Ch- 83 ; an*d see Re White, White v. White, [1893] 2 
Ch. 41, C. A. ; and see title Charities, Vol. IV., pp. 172 et seq., 274. 

(n) Longmore v. Broom (1802), 7 Ves. 124; Jones v. Torin (1833), 
6 Sim, 266 ; Penny v. Turner (1848), 2 Ph. 493 ; Re WhUe's Trusts, swma; 
Carthew v. Euraght, supra; and see Down v. Worrall (1833), 1 My. & K. 
661 ; Little v. NeU (1862), 31 L. J. (ch.) 627. 

(o) Healy v. Donnery (1853), 3 I. C. L. R. 213 ; Re Eddowes (1861), 
I Drew. & Sm. 396; Carberry v. McCarthy (1881), 7 L. R. Ir. 328; Re 
Wieekes' 8ettlem9nt, [1897] 1 Ch. 289 ; and see Bull v. Tardy (1791), 1 Ves. 
270; Wheeler y.dWamer (1823), 1 Sim. & St, 304; Tweedme v. Tweedede 
(1878), 7 Ch. D. 633. 

(p) Jerkins v, Quinchant (temp. Hardwicke), 6 Ves. 696, n. ; FatHson v, 
Fattison ^^06), 19 Beav. 638 ; Re Sprague, MUey v. Capo (1880>, 43' 
I/. T. 236 ; Bielpardson v. Harrison (1886), ,16 Q. B, D..86, C. A. A gift. 

* ovec .to take efi^t upon an event which dpes not happen has no 



Part VI.— Powers in the Nature op Trusts. 

• 

131. If the instrument itself gives the property a class, but give® 
to a i^med persorl a power to appoint in what shares and in whaj 
manner the members of the class shall take, the property vests in aP 
the members of the class until the power is exercised, and they 
all take in default of appointment ( 7 ), and the fact that the power is 
exercisable by will only does not postpone the period of vesting (?•). 

If the instrument does not contain a gift to any class, but only a 
power to a third person to appoint as ho chooses among a class, 
those only take by implication in default of appointment who 
might have taken injd(3r an exercise of the power ; and the court 
implies an intention to give the property in default of appointment 
to those only to whom the donee of the power might have given it (s). 

132. The period for ascertaining the class varies according as the 
testator has given a prior life interest or not ; if he has given such 
life interest, only those members of the class who survive the life 
tenant can take by implication in default of appointment (t), but, 
where there is no prior life interest, those persons take who 
formed members of the class and answered the description at'tlie 
time when the instrument creating the pr^wer came into effect (a). 

133. Where there is an implied gift to members of a class in 
default of appointment which takes effect, the whole class takes 
equally (/j). The court adopts any rule laid down by the donor of 
the power as to the manner of disposition (/)). 


and does not prevent the implication of a grant arising from the power 
(Kennedy v. Kingston (1821), 2 Jac. & W. 431). 

(q) Doed.. WilUa v. Martin (1790), 4 Term Hep. 39 ; Coleman v. Seymour 
(1749), 1 Ves. Sen. 209 ; Casterton v. Sutherland (1804), 9 Ves. 445 ; Lambert 
V. Thwaites (1866), L. R. 2 Eq, 161 ; Bradley v. Cartwright (1867), L. R. 2 
C. P. 611 ; Wilson v. Daguid (1883), 24 Ch. D. 244 ; Be Master's Settlement^ 
Master v. Master, [1911] 1 Ch. 321 ; and see Jlaswell v. Boswell (1860), 
2 De G. F. & J. 466, 460, 462 ; Be Avlwin's Trust (1873), L. R. 10 Eq. 686. 
A vested interest in objects entitled in default can only be divested by a 
valid exercise of the power (Vamderzee v. Aclom (1799), 4 Ves. 771, 787). 

(r) Beron v. Stokes (1842), 2 Dr. & War. 89 ; Brown v. Pocook (1833), 
6 Sim. 257. If the power is contingent on the donee leaving children and 
there is a gift over in default of children, no one can take by impheation if 
no child survives (Winn v. Fenwick (1849), 11 Beav. 438 ; Stolvrorthy v. 
Bancroft (1864), 10 Jur. (n. s.) 762 ; and see Falkner v. Wynjord (Lord) 
(1843), 9 Jur. 1006). 

(s) Kennedy v. Kingston (1821), 2 Jac. & W. 431 ; Lambert v. Thwaites, 
supra; and see Walsh v. Wallinger (1830), 2 Buss. & M. 78 : Winn v. 
Fenwick, supra; Sinmett v. Walm (1880), 6 L. R. Jr. 27, C. A.; Be 
Susanni^s TrueU (1877), 26 W. R. 93. 

(t) Finch V. Hollingsworth (1866), 21 Beav. 112. If there is a life 
interest given to a person other than the donee, only those members who 
survive the survivor of the donee and the life tenant take (Penny v. Turner 
<1848), 2 Ph. 493 ; Be White's Trusts (1860), John. 656 ; and see Odkthew v. 
JBwraght (1872), 20 W. B. 743). 

(aVLongmore v. Brown (1802), 7 Ves. 124 ; CoU v. Wade,(im), 10 Ves. 
27 ; TToi^ v. Mawide (1816), 19 Ves. 424, 426. The whole interest that 
might have passed under an exercise of the power pas^ by implication 
in default of appointment (Be Stinson's Estate, [1910] I. B. 47 ; Crosier v. 

; Omdsr (1843), 8 Dr. & War. 373). 

(^ Doyley v. A.-O. <1735), 4 Vin. Abr. 486 j Salushury v. Denton (1867)r 
B K. & J.,529 ; and see Jones v. Jones (1846), 6'Haie, 440. 

^ (o) Qowsr V. Maiwwaring (1760), 2 Ves. Sen. 87 ; and see A.-0, v. Pries 
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Part* VII. — Particular Powers. 

Sect. 1. — P nicer s of Sale. 

134. A power of sale is a “ usual power ” within the meaning of 
an agreement to make a settlement with all the usual powers (d). 
When no directions are given the power should be inserted («)» hut it 
has been held that this is not so when some powers are expressly 
mentioned and powers of sale aio not(/). Having regard to the 
wider powers of sale given by tlie Settled Land Acts ((/) it may be 
doubted if this view would now bo followed. The insertion of a 
powder of sale may be authorised by implication (h). 

136. With regard to a oower of sale of an estate limited to uses, 
it is not necessary to express powers of revocation and new appoint- 
ment ; in whatever form the power is given it operates as a power 
of revocation and now appointment (i). 

136. A power of sale, as distinguished from a trust for sale, does 
not operate as a conversion ; to do this the direction to sell must be 
iinporativo (.y), but, when once the power is exercised, tho property 
is converted, unless there is a trust of tlie proceeds suificient to 
reconvert it (//, 


(1810), 17 Vca. 371 ; Mahon v. Savage (1803), 1 Scb. & Lot. Ill ; Ilewett 
V. Hewelt (1766), 2 Kdori, 332. As to what words are necessary to create 
a precatory trust, see titles Kquity, Vol. XIII., pp. 164, 165; Trusts and 
Trustee.s ; ^VILI-3 ; and see, further, title Deeds and OxirER Instru- 
ments, Vol. X , p 374. As to the lorm of assurances in favour of 
charities, see title Chariiif.s, Vol. IV., p 126. 

(d) Uill V. JIill (1834), 6- Sim. 136, 146; Bedford {Dvke) v. Abcrcom 
{Marqvis) (1836), 1 My. & Cr. 312 ; and see Peake v. Penlington (1813), 2 
Ves. & B. 31 1. As to sales of land generally, sec title Satjs of Land. As 
to sales by limited owners, see titles Sale of Land ; Settlements. 

(<j) Turner v. Sargent (1853), 17 Beav. 516 ; Wise v. Piper (1880), 
13 Ch. D. 848 ; but see, contra, Wheatey. Hall (1809), 17 Ves. 80 ; and ►■eo 
Pearse v. Baron (1821), Jac. 158. 

if) Brewster v. Angell (1820), 1 .Tac. & W. 626 ; Home v. Barton (1822), 
Jac. 437 ; but see Tasker v. Small (1834), 6 Sira. 025 ; (1837), 3 My. & Cr. 
63. 

(0) As to the Settled Land Acts, see, generally, title Settlements. 

(A) Williams v. Carter (1818), Sugden, Powers, p. 945; Master v. De 
Croismar (1848), 11 Beav. 184, 198; Scott v. Steward (1869), 27 Beav. 367 ; 
bJlton V. Elton (No. 2) (1860), 27 Beav. 634 ; Tait v. Lathbiiry (1866), L. R. 

1 Eq. 174 ; and see Be Gent and Eason^s Contract, [1905] 1 Ch. 386. 

(1) Sugden, Powers, pp 837, 838. 

( j) Fletcher v. Ashburner (1779), 1 Bro. C. C. 497 ; 1 White & Tud. L. C., 
8th ed., 347 ; see title Equity, Vol. XIII., p. 106. The mere fact that 
the time of sale is left to tho discretion of the trustees does not prevent 
the trust from being imperative so as to cause conversion (Doughty v. 
Bull (1726), 2 P. Wins. 320 ; Be Baw, Morris v. GrifUhs (1884), 26 Ch. D. 
601). - 

(fc) Wheldale V. Partridge (1800), 6 Ves. 388 ; Walter v. Maunde (1815), 
19 Ves. 424 ; De Beauvoir v. De Beauvoir (1852), 3 H. L. Cas. 524 ; Lucas 
V. Bran^reth (No. 1) (1860), 28 Beav. 273 ; Qreenway v. Oreenway (I860), 

2 De G. F. & J. 128, C. A. ; Be Ibbitson^s Estate (1869), L. R. 7 £q. 226 ; Be 
Bird, Pitmm v. Pitman, [1862] 1 Ch. 279 ; and see Be Orange, Chadwieh 
y. Qrarige, [1007] 1 Ch. 313; affirmed [1907] 2 Ch. 20, 0. A. ; Be Walker^ 
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137. The donees of a power of sale are within the terms of tlj« Srot. i. 
power if they act without improper motives and* in exercise of a Powers of 
reasonable discretion : when they are given the usual power to sell 
and reinvest in land, they need not have an immediate investment Discr^n of 
in view (1), and if they act bond fide the court does not interfere with donees of 
their discretion (???). power. 

The ordinary power of sale, where the money is to be invested in Transactions 
the purchase of other realty to be conveyed to the same uses as the 
land sold, does not autlioriso a sale in consideration of a rent- ordinary 
charge (w) ; and donees of a power of sale cannot give a future option power, 
of purchase (o), but there is no impropriety in entering into a con- 
ditional contract for sale shortly l)ofore the power has arisen (p). 

A power of sale docs not authorise a partition (j), but a power of 
sale may authorise a mortgage (r). 

Trustees, who have a power of sale at the request and by Discretion 
the direction or with the consent of the tenant for life, have a 
discretion in complying witli or refusing to assent to a request teiijmt*for° 
by him, ant) the court does not control their discretion (x) ; sucli Lfe. 


Jlfacintos/i-]raU'er v. ITal/cer, [1008] 2 Oh. 705; Be Dyson, Challinor v. 
fiykes, [1910] 1 Ch. 750 ; Be Verkint, Biown v. Perkins (1909), 101 L. T. 
345 ; and see title liQurry, Vol. Xlll., pp. 105, 111. 

(2) Mortlock v. Duller (1804), 1 0 V'es. 292, .309 ; Marshall v. Sladden (1849), 
7 Hare, 428, 438 ; biii soc Hanley v Christum (3874), 9 J 11. Eq. 259, 302. 

(w) Thomas v. Williams (1883), 24 (’ll. D. 658 ; Be DUile, Jones v. Blake 
(1885), 29 Oil. D. 913, (/.A. ; but see liohinson v. Biiggs (1853), 1 Sm. & (1. 
188 ; Marshall v. Sladden (1851), 4 Do (1. &c Sm. 408 ; 7 llaie, 428 (whore 
the trustees acted improperly). If trustees enter into an improvident bargain 
the court will not cancel the contract, but will not execute it {Turner v. 
Harvey ( 1821 ), .Tac. 1 69, 178 ; and see Goodwin v. Fielding (1863), 4 Dc G. M. 
& G. 90, C. A.). Trustees must try and get the beat price at the time of 
sale (Downes v. Gracehiook (1817), 3 Mcr. ,200 ; Ord v. Noel (1820), 5 
Madd. 438). As to the duties of trustees gciieially, see title Tkdsts asd 
Trustees. 

(n) Bead v. Shaw ( 1 807), Sugdcii, Powers, p. 953 ; Fx parle Gartside (1837 ), 
6 L. J. (cir.) 266 ; compare Be Peyton's Settlement Trust (1869), L. R. 7 Eq. 
463 ; Bellot v. Littler (1874), 22 W. 11. 836 ; and see title Settlements. 

(o) Clay V. Bufford (1852), 5 De G. & Sm. 768 ; Oceanic Steam Navigation 
Co. V. Sutherberry (1880), 16 Cli. D. 230. Trustees may sell leaseholds by 
means of an underlease (Judd and Poland and HLelcher'e Contract, [1906] 
1 Ch. 684, C. A.). 

(p) Major V Ward (1847), 6 Hare, 598 ; Farrar v. Farrars, Ltd. (1888), 
40 Ch. D. 395, 412, C. A. ; and see Cookson v. Lee (1854), 23 L. J. (ch.) 
473, C. A. Trustees can concur in a sale with the owner of another 
property ; see Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 13, and, prior to 
this Act, Be Cooper a/nd Allen's Contract for Sale to Harlech (1876), 4 Ch. D. 
802 ; Morris v. Debenham (1876), 2 Ch. D. 640 ; but this does not extend 
to a lease (Tolson v. Sheard (1877), 5 Ch. D. 19, C. A.). 

iq) See title Partition, Vol. XXI , p. 820, note (a). A power of sale 
ana exchange authorises an enfraiK'hisemenc (see Be Adair's ^Nettled 
Bstates (1873), L. R. 16 Eq. 124) ; and see title Copyholds, Vol. Vlll., 
p. 130. 

(r) See cases cited in title Mortgage, Vol, XXI., p. 107,' notes (r), (a/; 
and see Dimmock v. Dimmock (1885), 52 L. T. 494 ; BesBellinger, Durdl 
V. BeUinger, [1898] 2 Ch. 534 ; Walker v. Southall, Southall "V. Walker 
(1887), 66 L. T. 882. As to sales by a tenant for life, see title,S£TTLE- 

{$) Thomas v. Bering (1837), 1 Keen, 729 ; and, if the trustees dlselai»n, 
the court can exercise the power (Browne v. PauU (1862), 16 Jur. 707 ; 
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a power may be properly lexercised by a sale to the tenant for 
life it). 

Sect. 2. — Poirers of Exchange and Partition. 

138 . A power of exchange and partition (a) is a “ usual power '* 
within the meaning of an agreement to make a settlement with all 
the usual powers (Z>). 

139 . Donees of a power of sale and exchange may pay or 
receive money for owelty of exchange, although not expressly autho- 
rised to do 8o(c); but, when the estates are legal and the power of 
exchange is limited to exchange for land of at least equal value, if 
that value is not obtained in the exchange, the exchange is void at 
law, and equity does not interfere (d). 

Sect. 3. — Po?iers of Leasing, 

140 . A povvor of leasing is a “ usual power” within the meaning 
of an agreement to make a settlement with all the usual powers (<?), 
but if leases of a particular teim are mentioned the court does not 
infer from general words that larger powers are intended (/*). 

141 . No lands can be leased under a power except such as are 
subject to the power (V/). The joining of strange tenements at an 


Prentice v. Prentice (1853), 10 Hare. Appendix xxii. ; and see Eewett v. 
Hewett (1765), 2 Eden, 332). As to disclaimer of a power, see p. 64, ante. 
Tniatees may adopt as their own a contract entered into by a tenant for 
life {Blackwood v. Burrowes (1843), 4 Dr. & War. 441). 

(i) Howard v. Dvxane (1823), Turn. & K. 81 ; Picconson v. Talbot (1870), 
6 Ch. App- 32. But a tenant for life cannot sell to himself {Farrar v. 
Farrars^ Ltd. (1888), 40 Ch. D. 395, 409, C. A, ; and see Boyce v. Edbrooke, 
fl903] 1 Ch. ; Ellis v. Kerr, [1910] 1 Ch. 529; Napier v. Williams, 
[1911] 1 Ch. 361 ; title Settlements). 

(а) As to exchange, see titles Partition, Vol. XXI, p. 833; Beal 
PjiOPERTT AND CHATTELS Beal. As to partition generally, see 
Partition, Vol. XXI., pp. 809 et seq. A power of exchange authorises a 
Partition, but only where the land is held in two moieties and no more ; 
8 ibid., p. 820. 

(б) Hilly. Hill (1834), 6 Sira. 136, 145; Bedford {Duke) v. Aberoorn 
(Marquis) (1836), 1 My. &'Cr. 312 ; and see Peake v. Penlington (1813), 2 
Ves. & B. 311. 

(c) Bartram v. Whiehcote (1834), 6 Sim. 80. 

(d) Ferrand v. W-Uson (1845), 4 Hare, 344, 385 ; and see Settled Land 
Act, 1882 (45 & 46 Viet, c 38), s. 3 ; Settled Land Act. 1890 (53 & 64 
Viot. c. 69), B. 9; title Partition, Vol. XXI., p. 819. 

(c) Hilly. Hill, supra; Bedford (Duke) v. Abercom (Marquis), supra; 
Turner y. Sargent (1853), 17 Beav. 516 ; Scott v. Steward (1859), 27' Beav. 
367. As to. delegation of a power of leasing, see note (h), p. 15, ante. 

(/) Pearse v. Baron (1821), Jac. 168 ; see Brewster y. AfMell (1820), 1 
Jac. & W. 626 ; and see title Landlord and Tenant, Vol. XVlII., p. 362. 
• (g) Tolson V. Sheard (1877), 6 Ch. D. 19, C. A. ; King v. Bird, [1909] 1 
K. B. 837. As^to what mines are within a power to lease lands, or a 
TOwer to 'lease lands with the mines, see titles Landlord and Tenant, 
VoLXVni., p. 362 : Mines, Minerals, and Quarries, Vol. XX., p]^ 616, 
529 et seq.; and see Be Daniels, Deceased, Weeks v. Daniels {1912); 
56 Sol. Jo. 519. For definitions of “ mine ** and ** open mine,” see tittei 
Mjnes, Minerals, and Quarries, Vol. XX., pp. 601, 606. As to Qig 
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exitiire rent is fatal to the lease (/t), unless a rent is reserved Record- Sbot. e. 
ing to the quantity or produce, or unless, wher^ the best rent is Powers /of 
required, ^the reservation, although of one rent for lands partly within Leadng^ . 

and partly without the power, is upon an apportionment sufficient 
to provide the best rent for the lands within the power (i). 

142. Trustees who have duties to perform in relation to the land Powers of 
have power to lease such land at least from year to year {k), and tniatees. 
probably for any reasonable period (Z), but if there is an immediate 

trust for sale the trustees ought not to let unless a sale is 
impossible (m). 

143. Where a question arises as to the extent of the power of Construction, 
leasing, the intention of the parties creating the power must in 

each case govern, and general words may be limited accordingly (n), 

144. When no period for which leases may be granted is period for 

which lease 

■ may be 

mode of working mines under a power, see Jegon v. Vivian (^871), 6 granted. 

Cb. App. 742. Apart from the provisions of the Settled Land Acts (as to 
which see, generally, titles Mines, Minerals, and Quarries, Vol. XX,, 
pp. 631, 632: Settlements), the produce of mines, whether royalties or 
otherwise, belong to the tenant for life (Dalg v. Beckett (1867). 24 Beav. 

114, 123 ; but see Be Scarth (1879), 10 Ch. D*. 499; and see title Mines, 

Minerals, and Quarries, Vol. XX., pp. 615, 530 ; and the same applies 
to royalties on brickfields {M%Uer v. MtlUr (1872), L. R. 13 Eq. 283; 

Zeppington v. Freeman (1891), 40 W. R. 348, C. A. ; Be North, Oarton v, 

Cumberland, [1909] 1 Ch. 626). 

()i) Cardigan {Bari) v. Montague (1764), Sugden, Powers, p. 918 ; Doe d. 

Bartlett v. Bendle (1814), 3 M. & S. 99 ; Doe d. Egremont {Lord) v. Stephens 
(1844), 6 Q. B. 208 ; and see Doe d. Vaughan v. Meyler (1814), 2 M. & S. 

276. 

{i) Campbell v. Leach (1775), Amb. 740 ; Doe d. Douglas v. Look (1836), 

2 Ad. & El. 705, 747 ; and see Doe d. Shrewsbury {Earl) v. Wilson (1822), 

6 B. & Aid. 363 ; Sugden, Powers, p. 810. Where the “ ancient rent ” is 
required, and that rent is reserved as an entire rent for the land within the 
power and land beyond it. the lease is bad as an execution of the power 
{Doe A. Bartlett v. Bendle, supra) ; but if the “ ancient rents ” are reserved, 
two parts of the land previously let separately may be let together at one 
rent {Doe d. Egremont {Earl) v. WUltams (1848), 11 Q. B. 688). As to 
meaning of “ ancient rent,” see note (c), p. 78, post. 

(k) Be North, Carton v. Cumberland, [1909] 1 (’h. 625 ; and see Miller v. 

MiXler (1872), L. R. 13 Eq. 263 ; Egmont {Earl) v. Smith, Smith v. Egmont 
{Earl) (1877), 6 Ch. D. 469, 476. 

(l) Fitepatriek v. Waring (1882), 11 L. R. It. 36, C. A. ; and see title 
Landlord and Tenant, Vol. XVIII., p. 361. 

(m) Droham v. Drohan (1809), 1 Ball & B. 185 ; Eveme v. JacksoVt (1836), 

8 Sim. 217 ; Wood v. Patteson (1847), 10 Beav. 641 ; Be Shaw's Trusts 
(1871), L. R. 12 Eq. 124 ; but see Naylor v. AmiU (1880), 1 Russ. & M. 

601 ; Middleton v. DodsweU (1806), 13 Yes. 266, 268 ; MichoOs v. CorheU 
(1860), 34 Beav. 376 ; affirmed, 3 De G. J. & Sm. 18, C. A. ; and fe«e A.-Q. 

V. Owen (1806), 10 Ves. 566, 660. 

(n> See Sugden, Powers, pp. 728, 734 : BaggoUr, Oughtop (1724), 8 Mod. 

Rep. 260 ; Pomery v. Partington (1790), 3 Term Rep. 666 ; and see Mouht- 
foy^s {Lord) Case (1689), 6 Co. Rep. 3 b. The court witt uphold a lease of 
premises not before demised, if the intention that the power should so 
extend is clear {Waker v. Wokemon (1676)r 2 I^v. 160 ‘r Ownberfajrd^s 
(1694), 2 Roll. Abr, 262, pi. 16 ; Jointer y. Loveday (1697), Com. ^)('41 ; 

‘J)oe -d. Egremont {Lord) v. St^hens, supra; Doe d., BdriMt y* Ewdle, , 
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rtinntionod, ancl t^iart from tlio provisions in the Settled Land 
Acts (o), the general ruloa are a.s follows : — 

When a power is added to a life estate, the presumption is 
that the power is different from and in excess of that which would 
have arisen as a mere accessory to the life estate (p). 

An indefinite power of leasing usually allows of leases for any 
period, however long : but this rulo is subject to the general 
intention (r/). 

145. A lease in reversion is not a good execution of a power to 
grant a lease in possession (r), and under such power neither a lease 


(o) See titles Lanolord and Tenant, Vol. XVIII., pp. 358 et seq. ; 
Settlements. 

(p) Hele V. Green (1651), 2 Roll. Abr. 261, pi. 10. But the general inten- 
tion mnat be gathered from the instrument cron ting the power {Vivian v. 
Jegon (1868), L R. 3 II. L. 285; see title Landlord and Tenant, 
Vol. XVlII.p. 303). 

(a) Shechy v. Mituheny {Lord) (1818), 1 ILL. Cas. .^76; lie James, J amen 
V. Gregory ('l89r>), 64 L. .1. (cir.) 686, C A. ; ami see A -G. v. Moses (1817), 
2 Madd. 294 ; lie O'Brien's Estate (1869), 3 I. R. Kq. 77; Mostyn v. 
Lancaster, Taylor v. Mostyn (1883), 23 Ch. D. 583, C. A. But there is an 
exception to this rule in the ea'^o of charities, .and the court considers 
whether there has been a pindcnt execution of the trust and, if not, has 
held the lessee to bo a tiustoe {A.-O. v. Moses, supra; A.-O. v. Green 
(1801), 6 Ves. 4.52) ; and, when trustees for chanties h.avo granted a lease 
that is inconsistent with good management, the lease is set aside, unless 
the person taking under it can show that it was. under the circumstances, 
a Toasonablo tiansaction {A.-G. v. Pilgrim (1849), 12 Beav. 67 ; A.-O. v. 
Ilall (1864), 16 Beav. 388 ; and see Charitable Trusts Amendment Act, 
1866 (18 & 19 Viet. o. 124), s. 29 ; Bangor {Bishop) v. Parry, [ISOll 2 
Q. B. 277 ; EieJenrdy. Graham, [1010] 1 Cn. 722); and see title Charities, 
Vol. IV., pp. 224 et seq. A power to lease for three lives or twenty- 
one years eaimot bo exercised by a lease for ninety-nine yc.ir8 deter- 
minable upon tlireo lives {Whitlock's Case (J609), 8 Co. Rep. 69 b ; and see 
lioe d. Brune v. P)ideavx (1808), 10 East, 168; Long v. Rankin (1822), 
Sugden, Powers, p. 896, H. L. ; Be Crommelin Estate (1861), 1 I. C. L. R. 
182; Jenner v. Morris (1861), 7 Jur. (n. s.) 385; and see Commons v. 
Marshall (1774), 6 Bro. Tarl. Cas. 168). A power to lease for twenty-one 
years authorises a lease for any term not exceeding twenty-one {Isherwovd 
y. Oldknow (1815), 3 M. & S. 382) ; an^ a power to lease for any term not 
exceeding twenty-one years authorises a lease determinable, within that 
period, at the option of the lessor or lessee {Edwards v. Millbank (1869), 
4 Drew. 606 ; King v. Bird, [1909] 1 K. B. 837 ; aud see Sheehy v. Mus- 
kerrit {Lord), svpid) ; but it is otherwise if the power requires that the 
lease be for a term certain not exceeding twenty-one years {Muskerry v. 
Chinnery (l'835), L. & G. temp. T*lunk. 182). A lease for lives must be for 
lives in esse and concurrent {Doe d. Wyndham v. Ealeomhe (1798), 7 Term 
Rep. 713 ; Clark v. Smith (1842), 9 Cl. & Fin. 126, H. L.) ; but a power 
to grant leases for two or more lives implies an authority to grant a lease 
during the life of the survivor {Alsop v. Pine (1672), 3 Keb. 44 ; and see 
the Leases Acts, 1849 (12 A- 13 Viet. c. 26), and 1850(13 & 14 Viet. o. 17); 
aod see, further, title Landlord and Tenant, Vol. XVIII., pp. 362, 364. 

(r) Opy V. Thomasius (1665), I Lev. 167 ; and see Sugden, Powers, p. 762. 
AJease in reversion is eitlicr a lease of a reversion on the determination of a 

J )rior esi ate or a l^ase in futuro. There is an important distinction between 
eases of a reversion and leases in futuro. A lease for years may be granted 
pending a prior subsisting term, provided it be within the limits of the power 
and givei no beneficial interest during the existing lease {Read v. Mashe 
(1580), 1 Leon. 147; GoodtitU d. CUirgea v. Pnnuean - (1781), 2 Doug. 
(K. 3.) 666, 672) ; but so long as there is a subsisting freehold lease in esse a 
second fi'eebola lease cannot; be granted {Roe d. Brune v. Frideaux (1808), 
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in reversion expectant on the determination of an existing lease, suet. “5* 
nor a lease to commence in futuroy can be granted (n). A power to Powers' of 
grant a lease, without specifying any time for commencement, can L oaBla g. 
only be exercised by granting a lease to commence at once(t). 

146. A lease granted under a power must be at the best rent (m) ; “ Best rent.” 

10 East, 158, 184 ; and see Winter v. Loveday (1697), Com. 37 ; t/enner v. 

Morris (1861), 7 Jur. (n. s.) 386). A lease in revnraion is not within the 
Leases Acts, 1849 (12 & 13 Viet. c. 26) and 1860 (13 & 14 Viet. c. 17); 
as to which see title Landlord and Tenant, Vol. XVIII., pp. 364, 366. 

(s) A lease which is made to commence only a day after the deed creating 
it is as bad as if it were to commence a year after (Doe d. Allan v. Calvert 
(1802), 2 East, 376). It has, however, been suggested (FarwoU, Powers, 

_2nd ed., p. 693) that a lease to commence at a future time, although void 
in law as in contravention of a power to grant leases in possession, may 
be specifically enforced as a good contract in equity to grant a lease, if 
the lessor be alive and able to grant such a lease at the date when 
the term purports to commence, and if the provisions of the lease are 
otherwise proper. In considering particular phrases the court, in a 
doubtful case, rejects a construction by which a right would be divested 
or a forfeiture incurred (Dowling v. Foxall (1809), 1 Ball & B. 193, 196). 

A lease to take effect “ from henceforth *’ or “ from the time of delivery ” 

(Clayton's Case (1686), 6 Co. Rep. 1); or “from the day of the date” (Pugh 
V. Leeds (Duke) (1777), 2 Cowp. 714; and see Ackland v. Lutley (1839), 9 
Ad. & El. 879, 894 ; Doe d. Cox v. Day (1809), 10 East, 427; 'Sulebotham 
V. Holland, [1896] 1 Q. B. 378, C. A.) is a lease in possession and com* 
mences from delivery. In order to support a lease in possession a surrender 
of an existing lease has been presumed (GoodtiUe d. Clarges v. Funucan (1781), 

2 Doug. (K. B.) 666, 672; Nixon v. Robinson (1844), 2 Jo, & Lat. 4 ; and see 
Lefroy v. Walsh (1851), 1 I. C. L. K. 311 ; Brinkley v. M'Mimn (1893), 32 
L. R. Ir. 632) ; but the acceptance of a lease, purporting to be granted under 
a power, but void for non-compliance with the terms of the power, is not a 
surrender of a valid existing lease, for if the surrender is intended for a 
particular purpose and that purpose fails, the surrender also fails, and the 
rule is the same whether the surrender bo by operation of law or act of 
the parties (Davison d. Bromley v, Stanley (2768), 4 Burr. 2210; Wilson 
V. Sewell (1766), 4 Burr. 1976; Zouch d. Abbot and Hallet v. Parsons 
(1765), 3 Burr. 1794; Roe d. Berkeley (Earl) v. York (Archbishop) (1805), 

6 East, 86 ; and see Doe d. Egremont (Earl) v. Courtenay (1848), 11 Q. B. 

702, 712) : and see title Landlord and Tenant, Vol. XVIII., pp. 649, 

660. This applies only to a new lease commencing at once, otherwise the 
new lease is reversionary (Cavan (Countess Dowager) v. Doe d. Pulteney 
(1795), 6 Bro. Pari. Cas. 175; and see Doe d. AUan v. Calvert, supra; 

Roe d. Brume v. Prideemx (1808), 10 East, 168). As to underleases granted 
by a new lessee during the term ho surrenders, see title Landlord and 
Tenant, Vol. XVIII., p. 662. 

(t) Sussex (Countess) v. Wroth (15S2), Cro. Eliz. 6; Leslie v. Crommelin 
(1867), 2 I. R. Eq. 134. It is otherwise if an intention to allow leases in 
reversion can be gathered from the instrument (Coventry (Earl) v. Ooveniry 
(Countess Dowager) (1718), Com. 312 ; Sugden, Powers, p. 753). It seems 
doubtful whether a power to grant leases in possession and reversion 
authorises a lease in possession and another in reversion of the same land ; 
see Winter v. Loveday (1697), Com. 37, 39 ; Doe d. Sutton v. l[arve^l82Z), 

1 B. & C. 426. Concurrent leases («.«., leases to commence in fl^senti 
but only taking effect after the determination of a subsisting lease ; see 
title Landlord and Tenant, Vol. XVIII., pp. 404 et seq.),ta:o not leasiyi 
in possession ; see Shep. Touch., 8th cd., 270 ; Sugden, Powers, pp. 768, 

777 ; Ooo^itie d. Clarges v. Fumuean, supra ; but see Duckett, v. Keene, 

[1903] 1 1. R. 409, C. A. 

(iih The criterion of the best rent is whether the lessor has gotiss much 
for others as iot himself (Montgomery v. Wemyse (Earl) (1817), '6 Dow« 293, 

344, H. L.) ; but the highest rent is not necessarily the best (Doe d. tosBton ,, 
y. Baddiffe (1808), 10 East, 278 ; and see Dyae v. Cruiee (1846), 2 Jo. 4e 
Lat. 460; CampbeU v. Leach (1775), Amb. 740; Baseet v. Basset (177 
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PoWEftS. ' 


Sect. S. tliin is usually provided in the instrument creating the powW. 

PoW^ of Apart from the Settled Land Acts (a), neither do improvements* by 
the tenant, nor does a covenant by the tenant to lay out money in 
" improvements, authorise a lease at less than the 'best rent (t). 

«• Usual rent ’’ When the power requires the reservation of the “usual rent,” 
this is equivalent to “ best,” unless it is used in contradistinction 
to “ best ” or “most ”(c), but whatever rent be reserved, it should 
be at a uniform rate throughout the term (d). 

Reservation 147. The power usually provides that the rent shall be incident 
of rent. to the reversion, but, in order to fulfil this requirement, it is not 
necessary that the reservation should be expressly to the tenant 
for life and after his death to the persons entitled in remainder, for 
the lease has its essence from the instrument out of which the 
lessor’s estate is derived, and it precedes the estate for life and the 
remainders (e). The surest way, however, is to reserve rent yearly 
during the term and leave the law to make the distribution (/). ' 

Amb. 843 ; Chandler v. Bradley^ [1897] 1 Ch. 315). The best rent must 
be ascertained and specifically reserved {Orby {Lady) v. Mohun {Lady) 
(170G), 2 Vorn. 631), and the best rent is not cbtained if the existing lease 
is surrendered, unless the lease is at a rack-rent ; see BawUns* Eetate 
{ 1806), L. fi. 1 £q. 286 ; Sugden, Powers, p. 787. The remainderman can 
distrain for rent reserved on a lease (Co. Litt. 214 a; Harcourl v. Pole 
(1691), And. 273). 

(a) As to which see title Landlord and Tenant, Vol. XVIII., pp. 368 
et aeq. , and see tbid., p. 363. 

(b) Boe d. Berkeley {Earl) v. Yorh {Archhiahop) (1806), 6 East, 86 ; Boa 
d. Ortf/itha v. Lloyd (1799), 3 Esp. 78 ; but see Shannon v. Bradatreet {1803), 
1 Soh. & Lof. 62 ; Boe d. Bromley v. Bettiaon (1810), 12 East, 306 ; Price 
V. Aaaheton (1834), I Y. & C. (ex.) 82 ; Boe d. Bogera v. Bogera (1833), 6 
B. & Ad. 755; Be Bolton* a Leaae (1872), L. R. 6 Exch. 82. A power 
which required the reservation of a fixed rent and a heriot, and a con- 
dition for re-entry on breacfii of covenant, was not well exercised by a 
lease which reserved a much larger rent, but reserved neither heriot nor 
condition lor re-entry {Boe d. Egremont {Lord) v. Hellinge (1842), 6 Jur. 
821 ; Boe d. Egremont {Earl) t. Graeebrook (1843), 4 Q. B. 406). 

(c) Boe d. Newnham v. Creed (1816), 4 M. & S. 371. Where the power 
requires the reservation of “ ancient rent,” this refers to the rent reserved 
at the time of the creation of the powe;, or the term last before it, when no 
lease was then in being {Boe d. Bmne ▼. Bawlinga (1806), 7 East, 279 ; Boe 
d. Bouglae y. Lock (1835), 2 Ad. & El. 706; Boe d. Egremont {Eenrl) 
V. Oraatehrook, awpra ; Boe d. Biddvl/ph v. Hole (1860), 16 Q. B. 
848). Yearly rent may be reserved and' paid yearly, half-yearly, or 
quarterly (Rttflond V. Boe d. Wythe (1843), 10 Cl. & Pin. 419, H. L. j and 
see Boe d. Shrewebury {Eariyy. WUaon (1822), 6 B. & Aid. 363 ; Fryer v. 
Coomba (1840), 11* A'd. & El. 403 ; but see Booth v. A^Beckett (1863), 9L. T. 
68, P. C.). Half-yearly rent must be reserved in equal half-yearly mtervals 
{Boe d. Harriea v. Morae (1834), 2 Cr. & M. 247) ; but it may be made 
payable in advance {Butland y. Boe d. Wythe, awpra ; and see lahetvxtpd v. 
Oldknow (1816), 3 M. & S. 382; Boe d. Hopkinaon v. Ferrand (1861), 16 
JiiT. 1061 ; Boe d. Shrewahury {Earl) v. Wilaon, aupra). As to the nature 
and reservation of rent generally, see title Landlord and Tenant, 
Vol. XVIII., 464 et aeq. 

(d) Boe d. StMon v. Harvey (1823), 1 B. & G. 420 ; and see Mountjoy*a 
{Lord) Ca»e (1689), 6 Co. ilep. 3b ; Re Knwht, Ex parte Yoiafiy (1882), 21 
Ch. D. 442, 468, C. A. ; He Aldam*8 SetOed Batate, [19021 2 Ch. 46, 69, C. A.>. 

U) Vaae (1609), 8 Co. Rep. 60 b ; laherwM r.pmnow, 

if) WmoekU Cae^ wpra ; Green^ay v. Hart (1694)^ 14 C.;B.,^,;^ 
Bogera v. Hv^hreyo\\8ISf>), 4 Ad. & El. 200 ; and (Lm) 

WUgfUM (1772), 7 Pride, 342. n. ; Clere*a'Caao {1^99), d Cq. Rep, 
Boberiaon v. WaXker fl876), 23 W. R. 224 : but see ¥4lUneJy v. Qoa^ 
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V 148. The right to re-enter for the non-payment of rent an4 
non-performance of covenants (</) entered into by the lessee fojllpws 
the same rule and passes to the persons entitled to the reversion (^). 

When, th6 power is silent as to the condition for re-entry- for 
non-payment of rent, reasonable time and reasonable circumstances re^tiy 
may be introduced into the clause conferring the right of re- 
entry (i), and, although express mention in the power of a time 
prevents further time being allowed, reasonable qualifications may 
be inserted (j). 


149. If a power requires leases to contain the usual reservations ** Usual " 
and exceptions, the distinction between exceptions and reservations 
•must be noted (i). ^ 

Powers frequently require the insertion of usual covenants: if the uxisuai” 
power authorises leases at rack-rents, the usual covenants are covenant!, 
those which are usual between lessor and lessee, but, if the power 
authorises beneficial leases, the word “ usual ” is construed with 
reference to its bearing on the relative rights of the tenant for life 
and remainderman, and the lease in existence at the time of .the 
creation of the power is taken as the guide (Z). 


(1865), 11 Ezch. 274; and, as to the incidouco of rent, see, further, title 
Landlord and Tenant, Vol. XVIII., p. 468. 

(g) A proviso for re-entry for non-payment of rent is, but on breach of 
any other covenant is not, a usual ” clause {Hodgkinson v. Crowe (1876), 
10 Ch. App. 622 ; and see Ee Aiidcrton and Milner's Contract (1890), 45 
Oh. D. 476). As to relief against forfeiture, see title Landlord and 
Tenant, Vol. XVIII., pp. 639 ei eeq. 

{h) Hotley v. Scot (1773), 3 Bli. 331, n. ; Basset v. Basset (1776), Amb. 
843; Mai/^rell v. Maundrell (1805), 10 Ves. 246; Greenaway v. Hart 
(1864), 14 0. B. 340 ; see title Landlord and Tenant, Vol. XVIII., 
pp. 634 et seq.y 696. 

(t) Smith V. Jersey (Earl) (1821), 3 Bli. 290, H. L. ; Doe d. Shrewsbury 
(Earl) V. Wilson (1822), 6 B. & Aid. 363 ; and see Doe d. Wythe v. Rutland 
(1837), 2 M. & W. 661. 

(j) Tankerville' (Lord) v. Wingfield (1772), 7 Price, 343, n. ; and see 
Doe d. Douglas v. Loefc (1835), ^ Ad. & El. 705 ; Dos d. Egremont (Lord) 
V. Burrough (1844), 6 Q. B. 229. 

(k) As to ihe nature of exceptions and reservations, see title Landlord 
AND Tenant, Vol. XVIII., pp. 427 et seq. As to the liability for waste, 
see Und., pp. 496 et seq. As to powers requiring the execution of a 
counterpart, see ibid., p. 396. 

(l) The following have been hold to be usual covenants : — ^To pay rent 
(Tayhv d. Atkyns v. Uorde (1757), 1 Burr. 69, 126) ; to keep promises in 
repair (Doe d. JDymoke v. Withers (1831), 2 B. & Ad. 896, 903) ; to allow 
the lessor to enter and view the state of repairs (Blakesley v. Whieldon 
(1841), 1 Hare, 176, 181) ; and, by the lessor, a covenant for quiet enjoy- 
ment (Hali V. City of London Brewery 06. (1862), 2 B. & S. 737). A 
covenant, that ** in case of fire the lessor shall rebuild or the lessee may quit ” 
is' not U8ual (Doe d. EUis and Medwin v. Sandkam (1787), 1 Term Kep. 
705; and, see Medwin v. Sandham (1789), 3 Swan. 685 ; but see thsiriLeases 
Act, 1849 (12 & 13 Viet. c. 26) ; title Landlord and Tenant, VoL XVIII., 
p. 390) ; nor is a covenant not to assign without a lioenoe usual (Render^ 
son V. Say (1792), 3 Bro. C. C. 632 ; Hampshire y. Wiokens (1878), 7 Ch. D. 
656$ Se Davis and .Cavey (1888), 40 Ch. D. 601 ; Re Lander fl/nd Bag • 
ley*s Oontraet^ [1892] 3 Ch. 41 $ and see the CouveyanoiQg and Law of 
J^operiyr Ac tt 18 92 (66 6s 66 Viet. c. 13), s. 3; title Landlord an1> 

Vot XVIU., pp. 389, 679) $ and, generally, fui to usual and unuOnal 
(tenants, see title Landlord and Tenant, Vof. XVIIL, pp. 388sl seg.; 

A lease not within the Leases Apts, 1840 (18 6 e 18 Viot. 
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Powers. 


Sbot. 4 . 

Powers of 
JoJntiiriiig. 

Definition. 
Not e “ usual 
power." 

Consfruction 
of power. 


Enforcement 
of covenant. 


Sect. 4. — Towers of Jointuring. 

f. 

150. A jointure is jtrimd facie an estate for life given to the wife 
to take effect immediately upon the death of the husband (m). 

161. The power to jointure is not a “ usual power ” within the 
meaning of an agreement to make a settlement with all the usual 
powers («)■ The power, though a burden on the estate, is construed 
liberally, and equity aids a defective execution of the power (o). 
The question whether a particular power can be exercised in favour 
of a second wife depends on the construction of the power in 
question (p), but it is not usual to restrict it to one wife(g'). 

152. The right to exercise the power is usually made contingent 
upon the donee coming into possession, but, if the donee covenants 
to exercise the power even before that event happens and afterwards 
comes into possession, the court will aid the covenantee if the donee 
fails to appoint ( 7 *) or is prevented from so doing by incapacity (s). 

c. 26) ami 1860 (13 & 14 Viet. c. 17) (see title Landlord and Tenant, 
Vol. XVIII., pp. 364, 365; and see note (r), p. 76, ante), is invalidated, not 
merely by the omission of proper covenants, but by the insertion of im- 
proper covenants, and equity will not aid (Doe d. Bromley v. Bettison (1810), 
12 East, 306). As to the liability to repair, and as to damages for non- 
repair, see titles Landlord and Tenant, Vol. XVIII., pp. 496 et eeq., 
612. As to leases by persons under a disability, see ibid , x)p. 348 et seq. 
As to settlod land generally, see title Settlements. As to persons 
entitled to damages, see lie LacorCs Settlement, Lacon v. Lacon, [1911] 2 
Oh. 171, C. A. ; lie Fyke, Bimstingl v. Bimstingl, [1912] 1 Ch. 770. 

(m) Re Be Hoghton, Be Uoghton v. Be Hoghton, [18961 2 Ch. 385 ; but see 
Jamieson v. Trevelyan. (1854) 10 Exch. 209, where, on the construction of A 
particular will, the court hold 1.hat a power to jointure allowed the creation 
of a jointure during the life of the husband. As to jointure generally, 
see titles Real Property and Chattels Real ; Settlements. 

(») Hill V. Hill (1834), 6 Sim. 136, 145 ; Wright v. Wright, [1904] 1 I. R. 
360; but see Eiggvneon v. Bameby (1826), 2 Sim. & St. 616; Sackville^ 
West V. Holmeadale (1870), 4 H. L. Cas. 643. As to the effect of an 
express power to jointure upon the insertion of a power to charge, see 
note (n), p. 82, post. 

(o) Coventry (Countess Bowager) v. Coventry (Earl) (1724), 2 P. Wms. 222 ; 
Toilet V. ToUet (1728), 2 P. Wms. 489 ; ^Mills v. Mills (1846), 8 I. Eq. R. 
192 ; see title Equity, Vol. XIH., p. 74. Equity cannot, however, aid 
the non-execution of the ppwer (Tomlcin v. Sandys (1719), cited 2 P. Wms. 
227); and see p. 65, ante. 

(p) Be Burrowes' Estate (1868), 2 1. R. Eq. 468 ; Billon v. Billon (1847), 
111. Eq. 'R. 423 ; Be CreagVs Estate (1890), 26 L. R. Ir. 128 ; and see 
Mills V. Mills, suprer; see Be Hancock, Malcolm v. Burford- Hancock, [1896] 
2Ch. 173,C. A. 

(q) Hervey v. Ilervey (1739), 1 Atk. 661 ; Zouchd. Woolston v. Woolston 
(1761), 2 Burr. 1136 ; Maulthy v. Maultby (1862), 2 I. Ch. R. 32 ; Barron v. 
ConstahOe (1868), 7 I. Ch. R, 467 ; Mason v. Mason (1870), 6 I. R. Eg. 288 ; 
Bevan v. Bevan (1883), 13 L. R. Ir. 63; Marlborough (Lily, Buoness) y. 
Marlborough (BuJee), [1901] 1 Ch. 166, C. A. ; but see AlUmson v. Olitherow 
(1747), 1 V^es. Sen. 24. 

• (r) HolingsHead v. Bolingshead (1708), cited 1 Stra. 604 ; Alford v. 
A^ord (1709), cited 1 Stra. 604 ; Coventry (Countess Bowager) v. Coventry 
(Earl), supra ; Jackson v. Jackson (1793), 4 Bro. C. C. 462 ; Shannon v. 
Bradstreet (1803), 1 Sch. & Lef. 52, 63 ; Be Lambert*$ Bstaie, [1901] 1 
1. R. 261, 26$, C. A. ; Charlton v. Charlton, [1906] 2 Ch. 523 ; anil see 
Johnson v. Touchet (1867), 1 6 W. R. 71. 

. («} Affleck V. Affleck (1867). 3 Sm. & G. 394. If the donee never oome# 
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Such a covenant to exercise the power may be enforced by action *• 

for specific performance, and, if the donee refuses to Execute the deed Powers of 
in accordance with the decree, the court will declare him a trustee Jointuring, 
of the estates subject to the power and will appoint someone to 
execute the appointment for him(0* A recital in a deed may 
amount to a covenant, but the court is unwilling so to construe 
a recital (a). 

163. A power to give a jointure “ without any deductions *’ will Exoneration 
enable the appointor to exonerate the jointress from succession of stature 
duty (/;), legacy duty (c), and estate duty (d). The cases as to income i*'dSuction8.” 
tax are conflicting and fall under two heads (c) : (1) where the jointure 
is given first and is followed by a direction that it shall be free from 
all deductions in respect of any taxes ; (2) where the jointure is 
directed to be paid without any deduction, or free from legacy duty 
and other deductions. In the first class of cases the term ” taxes ” 
includes income tax (J); in the second class income tax is not a 
“ deduction ”(//). 

into possession, the contingency on which the power is dependent has not 
happened and equity cannot aid, and the power cannot be accelerated by 
collusion between the donee and the previous life tenant (Truell v. Tysson 
(1856), 21 Beav. 437). 

(t) Wellesley v. Wellesley y Ex parte Momington (1853), 4 Do Gr. M. & G. 

637, 0. A. If the donee covenants that the jointure is of a given value, 
his estate is liable to make good the deficiency {Frohert v. Morgan (1739), 

1 Atk. 440), unless the court is satisfied that the covenant was entered into 
by mistake of all the parties {^Londonderry {Lady) v. Warjne (1763), Amb. 

424) ; and see title Mistake, Vol. XXI., p. 24. 

(а) Borrowes v. Borrowes (1872), 6 1. B. £q. 368. As to recitals operating 
as covenants generally, see title Deeds and Other Instruments, Vol. X., 
p. 463. If the husband appoints a jointure m consideration of his wife*B 
fortune, no claim can be made by him until he has exercised the power 
{MUford V. Mitford (1803), 9 Ves. 87); and consider title Husband and 
Wipe, Vol. XVI., p. 336. 

(б) Floyer v. Banks (1863), 3 De G. J. & Sm. 306 ; Feareth v. Marriott 
(1882), 22 Ch. D. 182, C. A. ; and see title Estate and Other Death 
DuTiEsi Vol. XIII., p. 281, note (I)- 

(e) Haynes v. Haynes (1863), 3 De G. M. & G. 590, C. A. ; Be Robins, 

Nelson v. Robins {!%%%), 68 L. T. 382 ; Be Currie, Bjorkman v. Kimberley 
(1888), 36 W. K. 762; Re Saunders, Saunders v. Gore, [1898] 1 Ch. 17, 

C. A. : but see Banks v. Braithwaite (1862), 32 L. J. (ch.) 35; and see 
title Estate and Other Death Duties, Vol. XIII., p. 240, note (s). 

(d) Re Parker-Jervis, Salt v. Looker, [1898] 2 Ch. 643 ; Re Maryon- 
Wilson, WUson v. Maryon-Wilson, [1900] 1 Ch. 666, C. A. ; Re Ohishohn, 

Goddard v. Brodie, [1902] 1 Ch. 457 ; Re CoxweWs Trusts, Kinhoh-Oooke v. 

PubUe Trustee, [1910] 1 Ch. 63 ; and see title Estate and Other Death 
Duties, Vol. XIII., p. 222, note (h). 

{e) Oleadow v. Leetham (1882), 22 Ch. D. 269. 

if) Resting v. TayZor (1862), 3 B. & S. 217 ; Lovat {Lord) v. Leeds {Dmhess) 

(K^o. 1) (1862), 2 Drew. 6c Sm. 62 ; Be Bannerman*s Estate, Bannemum v« 

Toang (1882), 21 Ch. D. 105 ; Be Buckle, WiUiams v. Marston, [1894] 1 Ch. 

286 (5. A. * 

{g) Lethbridge y. Thurhw (1851), 16 Beav. 334; Ahadam v. Ahadem 
(1864), 33 Beav. 475 ; Sadlw v. Rickards (1858), 4 E. & J. 302 ; and see 
Tumor v. MuRineux (1861), 1 John, dc H. 334 ; Lansdovone {Marchioness) 

T. Lantdowne {Marquis) {1^2^), 2 Bli. 60, H. L. Formerly H was common 
to give power to appoint lands not exceeding a certain value by way 
ojt jointure, but the modem praotioe is to appoint a xentoharge not 
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Shot. 4. 
Powers of 
Jointozliiff. 

Jointure 
BriBes de die 
vh diem. 


PcttJcment 
of wife’s 
property in 
proportion to 
jointure. 


When dower 
is barred. 


Not a " usual 
power." 


Where lands of a given value are to be settled, the taxes from 
which the jointdre is free are to be ascertained at the time of the 
execution of the -power (fe). 

154. A jointure arises out of the rents and profits from land 
de die in diem^ and a power cannot be properly exercised by appointing 
a sum to be paid immediately upon the appointor’s death (i). 

155. Where there is power to appoint a jointure in proportion to 
the amount of the fortune brought in by the wife, the transaction 
must be fair and the wife’s future property brought in and not paid 
to her separate use ; but it is not necessary that it should actually 
be paid to and spent by the husband (k). 

156. Appointments under a power to jointure “for or in the 
name or in lieu of jointure/’ do not bar dower (Z), but it is otherwise 
if it is “fora competent jointure and provision of maintenance.’’ 
The principle is that the wife cannot have both dower and some- 
thing expressly given in lieu of jointure (m). 

Sect. 6. — Powers of Charging Portions. 

157. A power to charge portions is not a “usual power ’’ within 
the meaning of an agreement to make a settlement with all the 
usual powers (n). 


exceeding a certain amount ; the older form did not authorise an appoint- 
ment free from taxes {Eervey v. Eervey (1739), 1 Atk. 601 ; Londonderry 
{Lady) v. Wayne (1763), Amb. 424). In the modem forms an appointment 
of a sum not exceeding a “ clear ’* yearly value exonerates the jointress 
from all outgoings {TyrconneU iLord) v. Ancaster {Duke) (1764), Amb. 237, 
240), including land tax {Bradbury v. Wright (1781), 2 Doug. (k. b.) 624 ; 
and see Trevor v. Trevor (W42), 13 Sim. 108 ; (1847) 1 H. L. Cas. 239). 

(A) TyrconneU {Lord) v. Ancaster {Duke), supra; Trevors. Trevor (1842), 
13 Sim. 108, 136 ; but see Londonderry {Lady) v. Wayne, supra, at p. 427. 

{%) PureeU v. Purcell (1842), 2 Dr. & War. 217. A sale may be ordered 
to raise the amount of arrears of a jointure rentcharge, although charged 
on rent and profits {Eamhro v. Eambro, [1894] 2 Ch. 664, 668). 

{k) TyrconneU {Lord) v. Ancaster {Duke), supra, at p. 238. A power to 
appoint a jomture of such amount as A. thinks expedient in proportion to 
the wife’s fortune authorises aa appointment although the wife brings 
no fortune (IZc Molton (1862), 2 I. C. L. R. 034; and see TankerviOe 
{Earl) V. Coke (1729), Mos. 146; Edgeworth v. Edgeworth (1829), Beat. 
328). 

(Z) KiUen v. 

2 De G. M. & ( 

As to dower, see title Real Property and Chattels Real. m " ' 
(to) Zouch d. WooUton v. Wooleton {1161), 2 Burr. 1136, 1144. Adultery 
of the wife does not forfeit a jointure {Sidney v. Sidney (1734), 3 P. Wms. 
269 ; Re Walker {Awne) (1835), L. & G. temp. Sugd. &9, 326 ; Fearon v. 
Aylesford {Earl) (1884), 14 Q. B. D. 792, C. A.) ; but the power may be 
BO worded as to make it necessary that the person claiming answers the 
description of the appointor’s wife at his death ; see BuUmore v. Wynter 
\1883), 22 Ch. D. 619 ; Be Morrieson, EUchim v. Morrieson (1888). 
40 Ch. D. 30 ; dSe Coley, EoUmshead v. Coley, [1903] 2 Ch. 102, C. A. As 
to the effect of a separation deed, see title Husband and Wifbl 
V oL Xyi., p. 448. . 

(fi) HigginiKm r. Bameby (1826). 2 Sim. Sc St. 616. The expiess mhntibi 
of the power to jomture (see p; 80, ante) may negative the insertion df ef ' 
power to charge ; see Pearson v. Baron (1821), Jao. 168 ; Saekvme-WM.i,^ 
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158. The question whether there is power to chwge portions of #, ; 

not necessarily arises on executory instruments and turns on the Powers of 
eonstructien of the particular document, but a mere covenant to 

settle an estate on the issue of the marriage excludes the power. P ortien B, 
Such a covenant can only be performed by limiting the estate to the when the 
sons successively in tail, with remainder to the daughters as tenants P<>^ 
in common in tail, with cross remainders between them, or by limit- 
ing the estate to sons and daughters alike as tenants in common 
in tail, with cross remainders between them (o). 

159. A power of charging lands with portions authorises a charge Charges 

on any part thereof, and a power of charging indefinitely may be authoriaed by 
exercised by a sale(p). An unlimited charge on rents and profits ^ 
is a charge upon corpus (q), and such a charge authorises a sale or 
mortgage to raise the portions and the costs (r). 


Uolmeftdale (Viscount) (1870), L. R. 4 H. L. 643, 577. As to the powers 
of limited owners of property to create mortgages, see title Moktoaoes. 
Vol. XXI., pp. 97 et seq. 

(o) Grier V. (Trier (1872), L. R. 6 H. L. 688, 708 ; and see Bedford (Duke) 
V. Abercom (Marais) (1830), 1 My. & Cr. 312; Savage v. Carroll (1810), 
1 Ball & B. 263. Prirnd fade “ children ” or ** issue *’ in a marriage settle- 
ment means children or issue of that marriage, and a power therein to 
charge cannot be exercised in favour of children of a second marriage 
(Baffome v. Goodman (1609), 2 Vern. 362; Hart v. Middlehurst (1746), 
3 Atk. 371 ; and see Ee Woodley s^ Minors (1892), 29 L. R. Ir. 304, C. A.). 
A power of advancement is a usual power (see Mayn v. Mayn (1869), 
L. R. 5 £q. 160), and suph a power is inconsistent with a joint tenancy 
among the children (Taggart v. Taggart (1803), 1 Sch. & Lef. 84, 88 ; 
UEsirange v. HEstremge^ [1902] 1 1. R. 467, 0. A.). As to powers of 
advancement, see title Infants and Children, Vol. XVII., pp. 92 et seq. 
Where portions are mven to children by a person i» hoo parentis, and no 
provision is made lor maintenance, interest *on their portions, whether 
vested or not, is allowed (Be Greaves' Settled Estates, Jones v. Greaves, 
[1900] 2 Ch. 683; see title Infants and Children, Vol. XVII., p. 119). 
As to the proper provision to be inserted for vesting of portions, see Holmes- 
daU (Viseount) v. West (1871), L. R. 12 Eq. 280. As to settlements 
generally, see title Settlements. 

(p) Long V. Lon^ (1800), 6 Ves. 445. When the testator directs a par- 
ticular mode of raising the portions, they cannot be raised in any other 
way (It;y v. Gilbert (1722), 2 P. Wms. 13; Bennett v. Wyndham (1857), 
23 Beav. 521). 

. (q) Phillips V. Gutteridge (1862), ^De G. J. & Sm. 332 ; and em Pearson 
t. SemweU (1874), L. R. 18 £q. 411. 

(r) Green v. Belchier (1738), I Atk. 505 ; Miehell v. Michell (1842), 4 
Be')Av. 649 ; Armstrong v. ArmstroM (1874), L. R. 18 Eq. 641 ; Metcalfe v. 
ffvieihinson (1876), 1 (Jh. D. 691. The costs are payable out of the estate, 
and not out of the portion (Miehell v. MioheU, supra) ; but they do not 
include the costs of dealingB with the portions (Stewart v. Donegal ( Marquis) 
(1846), 2 Jo. & Lat. 636). The expression ** rents and profits ’* d^ not 
oonfiM the power to mere annual rents, but the trustee rdle the 
portion by sale or mortga^ (Trafford v. Asht&n (1718), 1 P. Wms. 415 ; 
Shrewsbury (Countess) v. Shr^sbury (Earl) (1790), 1 Ves. 227, 234 ; AUan, 
V. Badkhouse (1813), 2 Ves. & B. 66 ; Bootle v. BlundeU (1818), 1 Mer. 193, 
233). In considering whether to raise the charge by sale or mortgage, the 
beurt has regard to the wishes of those who ' are ^mediately hitmesfed 
iMotoaffe V. Hutchinson, supra). Any intention expressed by the person 
jifiio? ereates the charge that it shall apply to annnal rents and priiifits 
ri^y prevents the charge from being raised by sale or mortgage' of the 
IhhentUBoe (Stemhope v. Thaeker (1716), Free. Ch, 436 ; Ivy v. Gilh«ii 
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Sect. K. 
Powers of 
Charging 
Portions. 

Period ftt 
which charges 
are to bo 
raised. 

implied 
power to 
charge 
interest. 


160. The period at which portions are to be raised depends 
on the construction of the deed(«). The general rule is that, if the 
interests are vested, or the contingencies have happened on which 
the portions are to be paid, and the portions are required, they must 
be raised, although the only means of so doing may be by sale or 
mortgage of a reversionary term(t); but a power of revocation 
suspends the payment of portions (a). 

161. A power to charge an estate with a gross sum implies a 
power to charge it with interest (/>). The rate of interest fixed 


(1722), 2 P. Wms. 13 ; Mills v. Bcmk (1724), 3 P. Wms. 1 ; Evelyn y. 
Evelyn (1732), 2 P. Wms. C59 ; Codrington v. Foley {Lord) (1801), 6 Ves. 
364 ; Wilson v. TInlliley (1830), 1 Buss. & M. 590 ; Foster v. Smith (1846), 
1 Ph. 629 ; Earle v. Bellingham (No. 1) (1867), 24 Beav. 446; Tewart 
V. Lawson (1874), L. R. 18 Eq. 490; Be Green, Baldock v. Green (1888), 
40 Ch. D. 610) ; and there may be cases of a continuing charge 
altliougb the corpus is not charged (Booth v. Coulton (1870), 6 Ch. App. 
684; and see Be Taylor's Estate Act, Taylor v. Taylor (1874), L. R. 17 
Eq. 324 ; Michell v. Wilton (1876), L. B. 20 Eq. 269 ; and see Be Boden, 
Boden v. Boden, [1907] 1 Ch. 132 ; Be Howarth, Bowarth v. Makinson, 
[1909] 2 Ch. 19, C. A. ; Be Watkins' Settlement, Wills v. Spence, [1911] 
1 Ch. 1, C. A.). Where the ordinary profits of a term are not sufficient to 
raise the portions charged, timber may be foiled and open mines worked 
(O^y V. Offley (1691), Preo. Ch. 26 ; and see Marker v. Kekewich (1861), 
3 Mac. & G. 311 ; jRs Bute (Marquis), Bute (Marquis) v. Byder (1884), 
27 Ch. D. 106) : and, as to the powers, duties, and liabilities of trustees 
generally, see titles Settlements ; Trusts and Trustees. 

(s) Hebhlethwaite v. Cartwright (1734), Cas. temp> Talb. 32. 

(() Codrington v. Foley (Lord), supra ; Massy v. Lloyd (1863), 10 H. L. 
Cas. 248 ; and see Henty v. Grey (1882), 21 Ch. D. 332, 369, C. A.; and 
see note (n), p. 87, post. Where there is a limitation to a parent for life 
and a term to raise portions for children at twenty-one, the donee can 
appoint that the portions be raised at once, although the term be rever- 
sionary and the scttlement’-contains a maintenance clause (Smyth v. Foley 
(1838), 3 Y. & C. (EX.) 142 ; Michell v. Michell (1842), 4 Beav. 649 ; Kedy 
V. Ketly (1843), 4 Dr. & War. 38; and see Evelyns. Evelyn, supra; 
Okeden v. Okeden (1732), 1 Atk. 660; Hall v. Carter (1742), 2 Atk. 364 ; 
Wynter v. Bold (1823), 1 Sim. & St. 607 ; Whaley v. Morgan (1839), 2 
Dr. & Wal. 330). 

(a) Beresby v. Newland (1723), 2 P. W^ms. 93. There is some doubt 
whether the whole sum for portions is raiseablo as soon as part becomes 
payable, but it seems probable that this is so (Gillibrand v. Goold (1833), 
6 Sim. 149 ; Leech v. Leech (1842), 2 Dr. & War. 668 ; Marsh v. Keith 
(1861), 29 Beav. 626 ; Knapp v. Knapp (1871), L. R. 12 Eq. 238; Peareth 
v. Greenwood (1880), 28 W. K. 417 ; but contra. Bays v. Bailey (1813), 
cited 2 Dr. Sc War. 676 ; Dickenson v. Dickenson (1789), 3 Bro. C. C. 19 ; 
Edgeworth v. Edgeworth (1829), Beat. 328 ; Sheppard v. Wilson (1846), 4 
Hare, 392). A portionist entitled to a portion of an entire charge, and ^so 
entitled to a portion of the estate subject to the charge, is not entitled to 
have the charge apportioned to the various shares of the estate in order to 
clear his share (Otway-Cave v. Otway (1866), L. R. 2 Eq. 725). 

(b) Kilmurry (Lord) v. Geery (1713), 2 Salk. 638; Trafford v. Ashton 
(1718), 1 P. Wms. 416, 419; Boycot v. Cotton (1738), 1 Atk. 662; Hall 
v. Carter, supra ; Lewis v. Freke (1794), 2 Ves. 607 ; Boe v. Pogson 

‘'(1810), 2 Madd. 467; Simpson v. O'Sullivan (1843), 3 Dr. & War. 
446 ; Balfour f. Cooper (1883), 23 Ch. D. 472, C. A. ; Be Drax, SavUe v, 
Drax, [1903] 1 Ch. 781, C. A.; and see title Mortgage, Vol. XXL, 
p. 116, note (X;). It was fonnerly held that, if the person entitled to 
charge or jrive interest fixed the rate, the court oonld not control t^ 
discretion (Lewis v. Freke, swpra ) ; but this was while the laws against 
usury were in force, so that the rate was by law limited to 6 per cent. ; see 



< 85 


Part VII.— Particular Powers. 

Iby the courts is 4 per cent, in England (c) and p per cent, in 
Ireland (d). 

162. The'tenant for life is bound to keep down interest on the 
charges on the estate although he has an absolute power of appoint- 
raent (e), and even if the charge extends only to part of the estate 
he is bound to keep down the interest out of the whole (/). 


Sugden, Powers, p. 697, and Sitwell v. Bernard (1801), 6 Ves. 620. 
It is the bettor opinion that a person who has the right to direct 
the raising of the charge cannot charge interest on it beyond 4 p(‘r 
cent. ; see Balfour v. Cooper (1883), 23 Ch. D. 472, C. A. ; and, 
as to rates of interest generally, see title Monet and Money- 
Lending, Vol. XXL, pp. 42, 43. The interest must bo paid annually, 
and not be directed to accumulate {Boyeot v. Cotton (1738), 1 Atk. 652. 
and the person who has maintained a child in whoso favour a charge is 
made is entitled to the interest, because it is given for the child’s main* 
tenance {Boyeot v. Cotton, supra ; see Re Greaves' Settled Estates, Jones v. 
Greaves, [1900] 2 Ch. 683; and see note (o), p. 83, ante). If, by the terms 
of the power, the portion is not to be raised during the life of the tenant for 
life, no interest accrues until after his death {Churchman v. Harvey (1757^, 
Amb. 335; Reynolds v. Meyrick (1758), 1 Eden, 48; Lyddon v. Lyddon 
(1808), 14 Vcs. 558 ; Massy v. Lloyd (1863), 10 H. L. Cas. 248), and, if the 
charge is to be paid out of annual rents and profits, it will not carry 
interest {Evelyn v. Evelyn (1732), 2 P. Wms. 659, 666). As to the 
expression “ rents and profits,” see note (r), p. 83, ante. 

(c) Sitwell V. Bernard, supra ; Lewis v. Freke {179-i), 2 Ves. 607: Balfour 
V. Cooper, supra. 

{d) Leslie v. Leslie (1835), L. ^ (>. temp. Sugd. I ; Young v. Waterpark 
{Lord) (1842), 13 Sim. 199 ; Simpson v. O'Sullivan (1843), 3 Dr. & War. 446; 
Purcell V. Purcell (1842), 2 Dr. & War. 217 ; Whitbread v. Smith (1854), 3 
De D. M.&G-. 727,741, C. A. ; Marshall v. Crowther (1874), 2 Ch. D. 109. 

(e) This applies to an infant tenant in tail {Burges v. Mawbey (1823), 
Turn. & R. 167). Upon failure of the tenant for life to keep down interest 
on charges, he has to boar the costs of a receiver, if one be appointed 
{Shore v. Shore (1859), 4 Drew. 501). 

(f) Ee Ilotchkys, Freke v. Calmady (1886), 32 Ch. D. 408, C. A. ; Freioen 
V. Law Life Assurance Society, [18961 2 Ch. 511 ; Honywood v. JTonywood, 
[1902] 1 Ch. 347 ; and as to the liabilities of a tenant for life generally, 
see title Settlements. If the rents are insufficient to keep down the 
interest,' subsequent rents arising during the life of the tenant for life 
must be applied to pay arrears accruing during his life {Revel v. Watkmson 
(1748), 1 Ves, Sen. 93 ; Tracy v. Hereford (1786), 2 Bro. C. C. 128 ; 
Caulfield v. Maguire (1845), 2 .To. & Lat. 141), even though the charge 
has been paid otf during his life {Honywood v. Honywood, swpra) ; and this 
applies to interest on unpaid instalments under the Finance Act, 1894 
(67 & 68 Viet. o. 30) {Be Howe's {Earl) Settled Estates, Howe {Earl) v. 
Kvngscote, [1903] 2 Ch. 69, C. A.) ; but a tenant for life is not bound to 
defray arrears of interest accrued during the life of his predecessor {CamU 
field Y. Maguire, supra ; Sharshaw v. Gibbs (1864), Kay, 333) ; and if he 
does pay such arrears he is entitled to be recouped out of the inheritance 
{Kirwan v. Kennedy (1870), 4 I. R. Eq. 499), but not so if he pays them 
by mistake {ibid.). Every tenant for life is liable, for the time of hit.own 
tenancy, to the extent ot the rents and profits received by him, and, in 
Crder to liquidate arrears accruing during his life, he must furnish all 
rents if necessary {Coote v. O'BeiUy (1844), 1 Jo. & Lat. 466, 461 ; 
Waring v. Coventry (1834), 2 My. & K. 406; Sharshaw y.fiibbs, supra ; 
Makings v. Makings (1860), 1 De G. F. & J. 365; Kensington y . Bouverie 
<1859), 7 H. L. Cas. 667, 687 ; Bowlin v. Sheppard (1872), 6 1. R. Eq. 39, 
k63 ; S^lefield v. Lockwood (1863), 4 De G. J. 8c Sm. 22, 31). The estate 
ol a decieas^ tenant for life who has received rents and not kept down 
the interest on charges is liable, to the extent of rents received by him, to 
|ieooup the inheritance {Baldwin v. Baldwin (1866), 6 I. Ch. R. 166; 


Sect. 5. 
Powers of 
Chargliig 
Portions. 

Liability Of 
life tenant for 
interest. 
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163. A tenant for life who pays off a charge is in general entitled 
to be a creditor on the estate for the amount he has paid off, although 
he has taken no assignment of the charge and the presumption 
that the charge is intended to be kept alive is not rebutted by the 
fact that the tenant for life is the parent of the remainderman Qi). 

164. Beferential trusts and powers are pnind facie not to be 
read as multiplying charges (i), but this does not apply where the 
estate on which the incumbrance is charged is increased propor- 
tionately (k ) : a power to charge, without regard to any event which 
may happen except only the event of children being born, cannot be 
controlled if it ever comes into existence (/). 

165. If a charge is created under a power and the person in 
whose favour the power is exercised dies before the age at which it 
becomes payable, the charge sinks into the estate (m) ; but, if the 
charge is called into existence, and the intention is clear that it is 
to be a charge in any event, it will remain for the benefit of the 

Whyte (1867), 7 I. Ch. R. 61, n. ; Re FitzgeraU^a Estate (1867), 1 I. R. 
£q. 453 ; Be Gore (1874), 9 I. R. £q. 83) ; but the obligation upon him 
exists only as between himself and the remainderman, and cannot be 
enforced against him by an incumbrancor (Be Morley, Morley v. Saunders 
(1869), L. R. 8Eq. 694). 

(g) Jones v. Morgan (1783), 1 Bro. C. 0. 206 ; Shrewsbury (Countess) v. 
Shrewsbury (Earl) (1790), 1 Vos. 227 ; Bedington v. Bedington (1809), 1 
Ball & B. 131 ; Lindsay v. Wicklow (Earl) (1873), 7 I. R. Eq. 192, 204 ; Re 
Godlefs Estate, [1896] 1 I. R. 46 ; ConoUy v. BarUr, [1904] 1 I. R. 130, 
0. A. ; and see Rs Pride, Shackellv. ColneU, [1891] 2 Ch. 136 ; Gifford (Lord) 
V. Fitehardinge (Lord), [1899] 2 Ch. 32. As to the presumption of merger 
of charges generally, see title Mortgage, Vol. XXI., pp. 318 et seq. And 
charges affecting the inheritance include succession duty (Cuddon v. Cuddon 
(1876), 4 Ch. D. 583) ; but a tenant for life is bound to pay the duty on his 
own succession, including the costs of rendering proper accounts (Cowley 
(Earl) Y. Wellesley (1860), L. R. 1 Eq. 666 ; see title Estate and Other 
Death Duties, Vol. Xlll., p. 296, note (k)). A tenant for life who pays 
expenses incurred under the Public Health Act, 1876 (38 & 39 Viet. c. 66), 
B. 257, has a charge for such expenscB (Be Smith's Settled Estates, [1901]' 

1 Ch. 689 ; Re Piezi, Scrivener v. Aldridge, [1907] 1 Ch. 67); and see title 
Mortgage, Vol. XXI., pp. 99^ 100, note (1). If a tenant for life with 
power of charging makes a charge, his general personal estate is not liable 
to exonerate the land, and if he pays it off he becomes an incumbrancer 
(Be Norfolk (Duches^ Dowager), Ex parte Digby (Earl) (1821), Jao. 236; 
Jenkinsgn v. Harcowrt (1864), Kay, 688) ; but a tenant for life who pays 
interest 'in excess, of income cannot make himself an incumbrancer for 
the excess, without express notice to the remainderman of his intention 
(R&nsington v. Bouverie (1859), 7 H. L. Cas. 667). 

(A) Burrell v. Egremont (Earl) (1844), 7 Beav. 206; Morley v. Morley 
(1866), 6 De G. M. & G. 610 ; Be Harvey, Harvey v. Hobday, [1896] 1 Ch. 

^ 137, (3. A. 

(i) Hindu V. Taylor (1866), 6 Do G. M. & G. 677 ; Baskett v. Lodge (1866), 
23 Beav. 138 ; Trew v. Perpetual Trustee Co., [1806] A. C. 264, P. C. 

(k) Cooper v. Macdonald (1873), L. R. 16 Eq. 268 ; but see Be Berners, 

Berners v. Oa?vcrt.(1892), 41 W. R. 188. A power of oharging given to one 
person by reierence to another power given to another person is free from 
sdl contingencies which are personal to the lattor (Harrington (Earl) >lr. 
Harr^ton (Countess Dowager) (1868), L. R. 3 H. L. 295), , 

(l) Knapp (1871), L. R. 12 Eq. 238, 

(m) Boywt r. Cotton (1738), 1 Atk. 662, 666 ; Hubort.y. Parsons (17$1), 

2 Ves. 2ill I and see Prowss v. Abingdon (1738), 1 Atk. 482, . 
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next of kin or residuary legatee. If the language is ambiguous, the 
power should not be read so as to authorise the vesting of portions 
before they ^re wanted : if the portions are not vested in the life- 
time of the appointees, they sink into the inheritance ; if they are 
vested, they are raiseable although the appointees die under twenty- 
one or unmarried (n). 


Part VIII, — Priority of Powers and of 
Appointments. 

166. As a general rule, where there are several appointments 
made by the same instrument in exercise of the same power, they 
all rank equally, but where there are several appointments made by 
different instruments, they rank according to date(o). 

167. To determine the priority of appointments made under 
different and distinct powers, the estates created must be referred 
to the instrument creating the power, and the general rule is that 
estates authorised to be created under powers, take effect as 
if they had been inserted in the original instrumont creating the 
power ( p). 

(») Fosberry v. Smith (1856), 6 I. Oh. B. 321 ; and soo Simmons v. Pitt 
(1873), 8 Ch.^App. 978 ; Heniy v. Wrey (1882), 21 Ch. D. 332, 359, C. A. ; 
He De Hoghton, De HogJUon v. De Hoghton, [1890] 2 Ch. 385. Although 
portions may be, in a sense, vested, they ought not to be raised till they are 
required ; see Davies v. B'nguenvn (1863)» 1 Hem. & M. 730 ; Bemnant v. 
Eood (1860), 2 De G. F. & J. 396, C. A. ; and see note (<), p. 84, ante. 
As to double portions, see titles Equity, VoI. XIII., pp. 130 ei seq. ; 

(o) Bulteel v. Plumer (1870), 6 Ch. App. 160 ; Wilson v. Kenrick (1885), 
31 Ch. D. 658 ; Be Annaly^s {Lord) Estate (1889), 23 L. R. Ir. 481. 

(p) Co.Litt. 272 a, Butler’s note,vii., 2; Uxbridge {Earl) v. Bayly (1792), 

1 Ves. 499, 609; Braybrooke {Lord) v. A.-G. (1861), 9 H. L. Cas. 160; 
A.-O. V. Selbome {Earl), [1902] 1 K. B. 388, 394, C. A. ; Be Bolton Estates 
Act, 1863, [1904] 2 Ch. 289. The question of priority in each case must 
depend on the intention of the donor and the nature of the power ; see 
Beale v. Beale (1714), 1 P. Wms. 244 (wbrn-o a power of jointuring was 
held to have priority over a power to charge) ; and see Stackhouse v. 
Bamston (1805), 10 Ves. 453; Mosley v. Mosley (1800), 5 Ves. 248, 
263 (where charges created by a power in a settlement had priority 
over charges created by the settlement) ; Bevan v. Sevan (1883), 13 
L. R. Ir. 63 (where portions had priority over a jointure) ; and see 
Simpson v. 0* Sullivan (1840), 7 Cl. & Fin. 660, H. L. ; Bailey v. Tenncmt 
(1856), 11 Exch. 776; Be Annaly'e {Lord) Estate, supra; Be Oreagh's 
Bckite (1890), 25 L. B. Ir. 128. Where there was a ioiut power to 
A. and B. to appoint, with power to B. to appoint after the death of A^aiid 
a covenant by B. during the Ufe of A. to appoint in favour of certain 
persons, and then a subsequent joint appointment by A. and B., the cove- 
nant was held to have priority over the joint appointment (Be LamberVs * 
Estate, [1901] 1 1. B. 261, C. A.). The doctrine of marshaling aa applied 
in AimaU v. Wade (1836), L. & G. temp. Sugd. 262 (see title Equity, 
VoI XIII., p. 143), applies to the case of a man who reserves a power to 
hhnseU as well as to the case of a man who retains an estate for himself 
(Bfl Barker^e Estate (1879), 3 L. R. Ir. 396 ; McCarthy v. M*CarUe (No. 2). 
pm] I 1. B. 100, C. A.). 


fliqr.jB.. 

Powers of 

Chaigihg 

Portions. 


General rule 
as to priority. 


Mode of 

determining 

priority. 
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Powers. 


PAET VIII. 

Priority of 
Powers and 
of Appoint- 
ments. 

Nature of 
prion t^v of 
particular 
powera. 


168. A jointure takes effect immediately upon the death of 
the husband, alid as a general rule overrides all other powers and 
estates in the same settlement, unless it is otherwise provided by 
the appointment or by the instrument creating the power {q). 

Powers of salo {r), exchange, and partition (s) override all estates 
created by the settlement, unless there is a contrary intention 
expressed in the settlement, but are subject to any estates created 
under paramount powers (0* 

Powers of leasing (w), being administrative, have precedence over 
all other powers and estates arising thereunder, although there is 
no clause marshalling the powers (0- 


(g) Hall V. Carter (\lA2)y 2 Atk. 364 ; Sandya v. Sandya (1721), 1 P. Wma. 
707 ; Beynolda v. Meyrick (1758), 1 £don, 48. It is otherwise if portions 
are appointed under a power in a former settlement {Re Naah (1856), 6 
I. Ch. R. 384, P. C.) ; and if a jointure is intended by the creator of the 
power to take effect merely as one of several rentcharges, it has no 
precedence {Coore v. Todd (1867), 7 De G. M. & G. 620). As to powers of 
jointuring, see pp. 80 et aeq , ante. 

(r) As to such powers, see pp. 72 et aeq., a^te. 

(a) As to such powers, see p 74, ante. 

(<) Yelland v. Ficlia (1604), Moore (k. b.), 788 ; Taylor v. Stibbert (1794), 
2 Vos. 437 ; laherwood v. OWenow (1815), 3 M. & S. 382, 405 ; JJoe d. 
Courlail v. Thomas (1829), 9 B. & C. 288 ; SJceelea v. Shearley (1836), 8 Sim, 
153, 168 ; Wortham v. Pemberton, Newenham v. Pemberton {184^7), 1 De G. 
Sm. 644, 6.59 ; Lewin v. Reea (1850), 3 K. & .J. 132, 149. 

(a) As to such powers, see i>i). 74 et seq., ante. 
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(kvi.) Stay of Proceedings ------ 155 

(xvii.) Transfer - lo8 

Sub-sect. 11. Disooiitimiance - - - - - -159 

Sub-sect. 12. Notice of Intontiou to Proceed - - - IGO 

Sub-sect. Id. Special Case ------- 160 

Sub-sect. 14. Trial without Pleadings - _ - _ - 161 

Sub-sect. 15. Third Party Procedure ----- 162 

Sub-soct. 16. Compromise of Action ----- 165 

Sub-sect. 17. Service of IVoceedings - . - . 169 

Sub-soct. 18. Trial - - -171 

(i.) Mode -------- 171 

(li.) Place - - - - - - . 174 

(iii.l Notice - - - , - - 174 

(iv.) Entry - -- ---175 

(v ) Postponement - - - - - 176 

(vi.) Impounding Documents 176 

Sub-sect. 19. Costa -------- 176 

^i.) Jurisdiction to Award Costs - - - - 176 

fii.) Coats in Discretion of the Judge - - - - 178 

(111.1 Costs to Follow tho Ev(‘nt - - - - - 180 
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Sub-sect. 1. "Motions ------- - 188 

Sub-sect.' 2. Petitions ------- 188 

f Sub-sect. 3. ProceduTe in Chambers ----- 189 

Part IT. IN THE COURT OF APPEAL 192 
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Sect. 2. When Appeal Lies ------- 193 

Sect. 3. Who may Appeal 196 

Sect. 4. Time por Appeal 190 

Sect. 5. Notice and Entry of Appeal 197 
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Note. — QtietHon* of mer« practice and procedwre are, in principle^ ottieide 
ecope of this Work, and the following title, although it eontainJ a compreheneiva 
etaiement of the euhjeet, in eo far ae it ia not dealt with under other titlea, doea not enter 
into auch an exhauative treatment aaia to he found in the Yearly Practice of the 
Supreme Court. For particular points of procedure in relation to various aubjecta 
and for the pradice and procedure in tribunals other than the Supreme Court of 
Judicature, the reader ia referred to the headings specified in the following list of 
cross-references . — Editors. 


For Abatement qf Proceedings - 


Action, Kature and Forms 
of - - - - 

Aeticm on Ponds 
Administration of Assets - 


Admiralty Jurisdiction and 
Practice 


Appeals to the Court of 
Criminal Appeal - 


Appeals to the Divisional 
Courts - - - - 


See title Action; Bankruptct and Insol- 
vency ; Building Societies ; 
Charities; Companies; Compul- 
sory Purchase of Land and Com- 
pensation; Conflict of Laws; 
Copyholds ; Copyright and 
Liitrary Property ; Criminal 
Law and Procedure; Crown 
Practice; Elections; Execution ; 
Executors and Administrators* 
Eriendly Socie'jtes ; Husband 
AND Wife; Literary and 
Scientific Institutions; Luna- 
tics AND Persons op Unsound 
Mind ; Mortoaoe ; Heceivers ; 
Trus'is and Trilstees. 


AcrrioN. 

Bonds. 

Bankruptcy and Insolvency ; 
Executors and Administrators ; 
Infants and Children ; Luna- 
tics and Persons of Unsound 
Mind; Wills. 

Action; Admiralty; Conflict of 
Laws; Constitutional Law; 
CouR’is; Criminal Law and 
Procedure ; Uependenctes and 
Colonies ; Discovery, Inspection, 
AND Interrogatories ; Distress ; 
Evidence ; Limitation of Actions ; 
Prize Law and Jurisdiction ; 
Shipping and Navigation. 

Courts; Criminal Law and Pro- 
cedure; Magistrates. 

Admiralty ; Agriculture ; Arbi- 

T11\TI0N; BANKRirPTOY AND IN- 
SOLVENCY; Chahitiks, Com- 
panies ; County Courts ; Cousrs ; 
Crown Practice ; Elections ; 
Estate and Other Death 
Duties ; Friendly Societies ; 
In Jif notion ; Interpleader ; 
Intoxicating Liquors ; Magis- 
trates; Master and Servant; 
Mayor’s Court, London; 
Medicine and Pharmacy; Ship- 
ping AND Navigation. 
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rilACllCE AND PllOCEDURE, 


For Appeah to the llmet of 
Lords - . - 


Ajipeals to the Privy 

Council - - - 


Appeals to Quarter Sessions 


Arhitration 


Arrest under the Dehfors 
Att . - - - 


See title Arbitration ; Bankrui>tcy and 
Insolvency ; Courts ; Crown 
Practice ; Income Tax ; AIaster 
AND Servant ; Parliament ; 
Siiii'piNo AND Navigation. 

„ Admiralty ; CoNSTnT'TioNAL Law ; 

(.’OURTH; ])EI*F\l)ENCTES AND 

Colonies; Ecclesiastical Lavt ; 
EDr<'AT10N; pRI/E JiAW AND 
Jurisdiction, 

Antmm.s; Bastardy; Burial and 

CUUMATION ; COMUANJES; CoCRTS ; 
Eriendly Societies; Gas; Hioii- 
mays, Streets, and Bridoes; 
Tmxjstutal, Provident, and 
Similar Socieites; Intoxicating 
] iiyuoRs ; Li-n atics and Persons of 
Unsound Mind; Maoistrates ; 
MEruoroLis, Nuisance; Poor 
liAw; Rates and Rating; 

Tih atres and Other Places of 

Kn I'EKTAINM ENT. 

,, Acimcultuek ; Allotments; Arri- 

TRAijoN ; Building Contracts, 

IN G I N i; K Rs AND A R ( :i 1 1 'j’Ecrs ; 

JU’iLDiNG Societies; Comfaniks ; 
(’OMPULSOKY PUJKIIASE OE LaND 
AND Compensation; (^ipyholds; 
Electric Ligiuitno and Power; 
PxrLosivi;s; Priendly Soi'ieties; 
(lA-s; Master and Servant; 

Mines, Minerals, and Uuarries, 

„ Constitution VL L\w; Equity; 

Malicious Prosjr’Ution and Pro- 

CEDTTRE, 


Attachment and Committal 




Attachment of Debt - 


Audience in Con) t - 

c 

Authority of Counsel to 
c Compromise an A (lion - 
Author^ of Solicitor to 
fnetitute. Defend, or 
Compromise an Action « 


Arihtrvtion; Bankruptcy and 
Jns(>lven(;y ; Comi'anhos , Con- 
tempt OF Court, Attachment, 
and CoMMiTTAi ; CoRPoiL. rioNs; 
County Courts , Crown Practice ; 
] )iscovEUY, Inspection, and Inter- 
rogatories; Estate and Other 
Ueath Duties; Evidence; Exe- 
cution; Executors AND Adminis- 
trators ; Husband and Wife ; 
Interpleader ; Lunatics and 
Persons of Unsound Mind ; 
Beceivers ; Solicitors. 

Bankers and Banking ; Bank- 
ruptcy AND Insolvency; Choses 
IN Action; Execution; Husband 
AND Wife. 

Barristers ; Companies ; County 
Courts; Courts; Ecclesiasticai# 
Law; {Solicitors. 

Barristers. 


Agency; Soliottoru, 
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For Bailiffi . . - - 

Banker^' Loula 

Banleruptci/, Trustee in. Pro- 
ceedings by and against - 


Bonds 


Certiorari 


Champerty 
Charging Ordur 


Charities - 
Choses in Action 


Cirmits - 
Clergy men 


Cognovit - 
Colonial Appeals 


Commissions - 


Companies, Proceedings by 
and against - - - 

Contempt of Court - 


Convicts - - - - 

Counterclaim - - - 

County Courts - - - 

Courts - - - - 

Criminal Law and Pro- 
cure - . - • 


See title CotJHTT Couats ; Shebiffb AND 
Bailiffs. ^ 

„ Bankers and Banking ; Discovery, 
Inspection, and Intejirogatokies ; 
Evidence ; Negligence. 

„ Bankruptcy and Insolvency; 

Ejuudulent and Voidaulk Con- 
veyances ; Lunatics and Persons 
OF Unsound Mind. 

„ Admtiiai.ty ; Bonds ; J'Ixecutops 

AND Administratoks ; Uttshand 
AND Wipe ; ] jLM itation op Actions ; 
Lunatics and Persons of Un- 
sound Mind; Revenue; SiiirriNo 
AND Navigation. 

„ B V sTAiiD Y ; County Cot'rts ; Courts ; 

("fiminal Law and Procedure; 
Crown Practice, Husuand and 
Wife; Magistrates; Mayor’s 
(^ ouRT, London ; Rates and Bating. 
„ Action; Contract. 

,, Companies; Husuand and Wii?e; 

Lunatics and Pkusons of Un- 
sound Mind; Receivers. 

„ Chvritiks. 

„ ]{\NKRUJ*TCY AND InSOLVENI:Y ; 

]Rrj.s OF IC.vcu \nge, Promissory 
Notes and Neooturle Ins'iru- 
Mi.M’K ; Bonds ; Ciioses inaction; 
(’oMPANiKs; Contract; Copy- 
jcK.iiT AND Literary Property; 
Damages; Ecclesiastkjal Law; 
L.vecutoks and Administrators; 
Injunction; Mori gage, J^eusonal 
I’koperty ; Receivers. 

(’ourts. 

,, Burial and Cremation; Con- 

STlTUriONAL TjAW; U(’CI,KSIAHTiCAL 

l.AAv; Execution; Husuand and 
W ll K. 

I lEEDS AND Other Instruments. 

,, Courts; Dependeni i es and 

(.’OLONIES ; Prize I^aw and 
Jurisdiction. 

,, Admiralty; Courts; Evidence; 

Lunatics and Persons of Un- 
sound Mind. 

„ (’OMPANIES. 

„ Contempt of Court, Attachment, 

AND Committal ; Coun i y Courts ; 
Dependencies and Colonies ; 
]0ccle8iastical Law ; Klections ; 
Husband and Wipe ; InjuNotion ; 
Prisons ; Solicitors. 

Criminal Law and Procedure ; 
Prisons. 

Pi.EADiNG; Set-off and Counteb- 

CLATM. 

County Courts ; Courts. • 

„ Courts. 

,, Criminal IiAw and Puocedubi, 
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For Crown and Executive 

Crown Office ^ - 

Crown PraeUee 
Damages in General - 
Default - - - - 

Demand of Copy Warrant - 


Detinue • 
Discovery 


Distringas 

Divorce - - - 

Ecclesiastical Courts - 
Ejectment 


English Information 
Equitable Defences - 
Evidence - - - 


Execution . - - 

Extension of Judgments 
Firms, Proceedings hy and 
against - - - 

Foreign Judgments - 
Friendly Societies, Proceed^ 
xngs hy and against 
Garnishee - - - 

GuardiansMd litem - 

Habeas Corpu$ 


Bee title Oonstitutional Law. 

„ Oeown Pbactice. 

„ Ceoww Peaotice. 

Damages. 

Judgments and Ordehs ; Pleading. 
„ Action ; Ceiminal Law and Peo- 

geduee; Malicious Feoseoution 

AND PeOCEDUEE ; POLICE. 

Trovee and Detinue. 

„ Admiralty ; Bankruptcy and 

Insolvency ; Boundaries, Fences, 
AND Party Walls ; Building 
Societies ; Companies ; Discovery, 
Inspection, and Interrogatories ; 
Executors and Administrators; 
Kusband and Wife ; Industrial, 
Provident, and Similar Socie- 
ties ; Insurance ; Interpleader ; 
Libel and Slander ; Lunatics 
AND Persons of Unsound Mind ; 
Partnership ; Bkceivers. 

„ Companies; Execution; Husband 

AND Wife. 

„ Husband and Wife. 

,, Courts; Ecclesiastical Law. 

„ Action ; County Courts ; Execu- 

tion; Judgments and Orders; 
Landlord and Tenant; Mort- 
gage. 

„ Crown Practice. 

,, Equity; Pleading. 

„ Admiralty ; Arbitration ; Bank- 

ruptcy AND Insolvency; Boun- 
daries, Fences, and Party 
Walls ; Companies ; Conixict of 
Laws; Criminal Law and Pro- 
cedure; Custom and Usage-s ; 
Easements and Profits a 
Prendre; Elections; Evidence; 
Guarantee ; Husband and Wife ; 
Injunction ; Insurance ; Inter- 
pleader; Judgments AND Orders; 
Libel and Slander; Lunatics 
AND Persons of Unsound Mind; 
Magistrates ; Malicious Pro- 
secution AND Procedure ; Negli- 
gence ; Nuisance ; Shipping and 
Navigation ; . Wills. 

„ Execution. 

,, Conftact op Laws. 

Partnership. 

. Conflict of Laws. 

Companies; Friendly Societies. 
Execution. 

„ Action; Courts; Infants and 

Chitairen; Lunatics and Per- 
sons of Unsound Mindi / 
Crown P^giice ; Extradi^Aon a^ 
Fugiti'^ Offenders ; MAOtl^ 
TRATes ; Prisons, 
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Vor Suahand and Wif«^ Pro- 
oeedinga between - 
Impriewimwd J or PM 

Infanta t Pfoceedinga by and 
against - _ - 

Inferior Courts 


Information 

Injunction 

Inspects 


Interpleader 


Interrogator lea - 


Judgments - 
Judicial Oommisaiontra 


Judicial Committee of the 
Pfioy Council 
Judicial Trust o' 

Juries - - - - 


Jurisdiction 


Latin Information - 
Limitation of Action 


Lunatita^ Proceedings by 
and against . - > 

Maintenance - . - 


See tiife Husband and Wltfi. 

,, BaNKBUPTOY ^ AND INSOLVENCY 
Pbisons. 

Companies; County Courts; 

Infants and Children. 
ADMittALiT ; County Courts ; 

Courts; Magistrates; Mayor's 
Court, London. 

Criminal Law and Procedure ; 
Crown Practice; Magistrates. 

,, Equity ; Injunciion. 

„ Bankers and Banking ; Discovery, 

Inspection, and Interrogatories ; 
Ki^ctions; Evidence. 

„ Auction and Auctioneers; Bail- 
ment ; Execution ; Interpleader ; 
Sheriffs and Bailiffs. 
Admiralty; Bailment; Bank- 
ruptcy AND Insolvency ; 
Bariusters ; Companies ; Copy- 
right AND LmSRARY PROPERTY ; 
CoKPOHATIONS ; CrOWN PRACTICE; 

Elections ; Evidence ; ExEctrTons 
AND Administrators; Husband 
AND Wife ; Lunatics and 
Persons of Unsound Mind. 
Ji'dgments and Orders. 

„ Courts; Estate and Other Death 
Duties ; Income Tax ; Land T’ax ; 
Prize Law and JuRisDiCTroN ; 
Kailway-s and Canals ; Revenue ; 
Sewers anj> Drains ; Tramways 
AND 3jTciit Railways. 

,, Courts. 

,, Trusts and Trustees. 

,, Compulsory Purchase of Land 

AND Compensation ; Coroners ; 
C’ounty Courts; Criminal Law 
AND Procedure ; Husband and 
■Wife; Juries; Magistrates. 

„ Admiralty ; ArbitpvATion ; Bank- 

ruptcy AND Insolvency ; Com- 
panies ; County Courts ; Courts ; 
Crown Practice ; Dependencies 
AND Colonies; Extradition and 
Eugitivb Offenders; Intoxicat- 
ing Liquors ; Magistrates ; 
Mayor’s Court, London ; Parlia- 
ment; Prize Law and Juris- 
diction; Shipping and Naviga- 
tion. 

,, Crown Practice. 

„ Limitation of Actions ; Public 
Authorities a.:d Public 
Officers. 

a 

„ Lunatics and Persons of Unsound 
Mind. 

„ Action. 
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hW MoHcvruA Ahuae nf (Hvit 
J'roceedinga*- 

Malwvjua Procurement of 
haue of Search Warrant 

Afolicioua Proseculion 

ManiJamvs - - - 


See title Malicious Pbosecution and Pho- 

CEDUDE. 

„ Malicious Prosecution and Pro- 
cedure. 

„ Malicious Prosecution and Pro- 

cmnrRE. 

,, (\>UNTY Courts ; Crown Practice ; 
Husband and 'VViee ; Magis- 
trates. 


HJnrried Womens Proccerl- 
tmja hy and ayainat 


Mayor' a ('ourt - 
Ne exeat rcyno - 


yc.rt Friend 


Notaries - - - - 

Notice of Act ion. 

OJJhial lit lima 
(t /fetal Solicitor 
Order a tn Oencral 
I'arttei tn Fartiadar 
Proceed Iliya - - - 


Partition * “ - - 

Partners - - - 

Office - - - 

Personal RejmeaerUativis, 
Actions hy and ayainat - 


Bankrurtcy and Insolvency ; 
(’RiMiNAL Law and Procedure ; 
Husband and Wife; Libel and 
Slander. 

^Favor’s Court, London. 

Constitutional Lvw ; Equity ; 
vlictous Prosecution and Pru- 

t liUUliE. 

Aitu'V; Infants and Ciiildrev ; 
lii \Tics AND Persons op Unsound 
Min ). 

Not VRIES. 

Action ; Admiralty. 

Arbitration; Courts; Damages. 

Courts. 

JUUGMUNTS AND ORDERS 

Action; .Agency; Bankruftcy and 
Insolvency ; Building Societiks ; 
CiiAHiTiFS ; Clubs ; Commons and 
Bkdits of Common ; Companies , 
Constitutional Fj vw ; Corpora- 
tions ; Ecclesiastical Jjaw ; 
Elections; Executors and Ad- 
ministrators ; Friendly Socie- 
ties; Husband and Wipe; Indus- 
trial, Provident, and Similar 
Societies; Ini- ants and Chil- 
dren ; iNSURANcr. ; Intekple.* der ; 
Literary and Scientific Institu- 
tions ; Loan Societies ; Local 
Government; Lunatics and Per- 
sons OF Unsound Mind ; Master 
AND Servant; Misrepresentation 
AND Fraud ; Money and Money- 
Lending ; Partnership ; Patents 
AND Inventions; Police; Poor 
Law ; Post Office ; Prisons ; 
Public Authorities and Public 
Officers ; Royal Forces ; Sheriffs 
AND Bailtits ; Shipping and Navi- 
gation; Solicitors; Stock Ex- 
change ; Trade «■ and Trade 
Unions ; iTrusts and Trustees. 

Partition. 

Partnership, 

Courts. 

County Courts ; Executors and 
Administrators. 
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For Petition of UigM 
Pleading - 


Pleading, Effect of Default oj 

Practice niid Procedure in 
Particular Matters 


See title Co^rsTiTUTioNAL Law ; Crown Frag* 

TICE. * 

,, Admibalty ; Babbisters ; Crown 
Practick ; Damages ; Deeds and 
Other Instruments ; Discjoveby, 
Inspection, and Interrogatories ; 
Ecclestastical Law ; Estoppel ; 
Evidence ; Guarantee ; High- 
ways, >Stbei?ts, and Bridges ; 
lIusRAND AND Wife ; Infants and 
( hinj3RKx; Interpleader; Libel 
AND Slander ; Limitation of 
Actions; Litehauy and Scien- 
tific Institutions; Pleading. 

„ Admiralty ; Damages ; Judgments 
and Orders; Pleading. 

,, Admiralty; Arbitration; Bank- 
ruptcy AND Jnsolvency ; Bar- 
RisTi RR ; Bastardy ; Bills of 
Sale ; Bonds ; Building Socie- 
ties ; Charities ; Companies ; 
Compulsory Purchase of L-\vd 

AND CoMPKNSVTION ; CONFLICT 

OF Luts ; Cons'ittutional Law ; 
Contempt of Court, Att\cii- 
Mu\ r, and Committal ; Con- 
ti.* \cr, (Copyright AND CirKitAUY 
Propkriy; Coroners; Uorpou.v- 
‘iio.Ns; CouR'j’s; Crown Practice; 
Ci stom a.nd Usages; J)amaoks; 
Discovery, Insi'ectjon, and Inter- 
rogatories ; Kcclebjastical Law ; 
Hlecttons; Estate and Other 
Death J)uties; JjJviDENUE; Exe- 
uu'iion; Executors and Ad.mini- 
.'s'l'KAioys; Extradition and 
J’’ uomvK Offenders ; Perries ; 
Eisjifuifs ; Fraudulent and 
Voidable Conveyancf:s ; Friendly 
Societies; Guarantee; High- 

W\VS, S'iRKETB, AND BRIDGES*, 
H LSBAXD AND WiKE ; INCOME TaX ; 

Infants an d Cm i lur bn ; Inhabited 
I tousE Duty ; Injunction, Insur- 
ance ; Interpleader ; Judg- 
ments AND Orders; Juries ; 

] j v>M> Im pbovement ; Landlord 
AND Tenant; Libel and Slander ; 
Lien ; IjImitation of Actions ; 
Literary and Scien j iitc Instii-u- 
TioNs; Loan Societies; Lunatics 
AND Persons of Unsound Mind; 
Magistrates: Master and 

Servant; Mayor’s (Jourt, Lon- 
don ; MisrepbesbntatioSi and 
Fraud; Mortgage; Nuisance; 
Parliament; Partition; i 
Partnership; Pat^ints and In- 
ventions; Poor L.aw; Prisons; 
Railways and Canals ; ^tes 
AND Bating; Beoeivers; 
Bevbnue; Botal Foroei^* Sale 
OF Land; Solioitobs; Snaino 
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Practice and Procedure. 


For l^rndirc and Frncrdure in 
/'artitnlar Jfnlfos- con- 
tinued - « - - .SVf tiile 


Preliminaries to Comment e- 
7nent of Action 
Preliminary Act 
Prisoners- - - - 

Probate Practice 

Prohibition 

Public Authorities - 

J'uulic Trustee - 
Quarr fmj-cdit - - - 

Quo Wairanto - - - 

Jtcietcers _ _ - 

Recovery of Laud 


Referees^ Official and 
Special - - - 

References by Consent out 
of Court _ _ - 

References to Refn'na 
References under Order of 
Court - - - - 

Jiilief in Rjectmad I'm- 
ccexliuys _ _ _ 

Replevin - - - - 

Set-off 

Sheriffs and Bailiffs - 
Solicitors _ _ _ 

Statutory Bor, i’nx'ss io 
Prcveid - - - 

Subjiixna - - - - 


Sti mmnry Juris'dieUon, 
Courts of - - - 

Sv}ti'pme Court of Judico- 
turc - - - - 

Taxation of Costs 
Wards of Court 
Warrant of Attorney 


Wstnesses 


Perfotimaxce ; Tk^vbe Marks, 
Tr\t)e Names and Designs; 
Trespass; Trover and Detinue; 
Tkusts and Trustees ; Waters 
AND WaTERCUUUSES ; WOHK AM) 
JjAROUR. 

At'l ION. 

A DMIRAT/l’Y. 

(J RIM IN Mi Law AND PnorEDmu; 
I’UISONS. 

CoriiTs; Execitors and Adwims- 
TRATORS. 

CfRjNTY Courts; Crown Praciice; 

TnJ UNCTION ; Magtsth vtks. 
rLBLTC AUTUOJtlTIES AND PrUTilC 
(.)EF1CERS. 

Trusts and Trustees. 

CROAVN PltACTR’E. 

(\ARPORATioNs; Crown Practice. 
Peceia ers. 

CuuNTi CoirJiis; Landlord and 
Tenant ; Proi’Erty and 

CiEATiLus Peal. 

Aiujitration; Courts. 

ARBITR VllON. 

ADMllULTi’ ; Ariutr.ation. 

i\nmTRATION. 

Kuuitv; Landlord and Tlnant. 

(’OUNTY COURl’>; DlSTRL'i'^ 
liANKHVVTCY AND INSOLVENCY; 

Pleading ; Set-oee and Countlr- 

CLAIM. 

SlU-RlTl-TS AND BAII.ltFS. 

Solicitors. 

I .IMITATION or AcTIi'NS. 
‘Admiralty; Arbitration; Bank- 

R UPT< ’ Y a ND lNSf)LVEN < ' Y ; CON - 

T EMPT OF Court ; County (’ourts; 
C’tsowN Practice; Evm>1'ME. 

MaOIMR MKS. 

(’onstitutional Law; Courts. 
Parliament ; Solicitors. 

Infants and Children. 

Deeds and Other Instruments; 
Judgments and Orders; Mort- 
gage. 

AdmiPwAlty: Coroners; County 
Courts; Ceoavn Practice; Depen- 
dencies AND Colonies; Discovert’, 
Inspection, and Interrogatories ; 
Elections; Evidence; Husband 
AND Wife; Infants AND^OHiiiJ* 
dren; Lunatics and Persons of 
Unsound Mind- 



Pabt I. —In the High Court op Justice. 


Part I.- In the High Court of Justice. 

Sect. 1. — An Ordinary Action in the King's Bench or 
Chnncery Division. 

SuB-Sn(T. 1 . — Commencemfiit of Action, 

169. An action in the King’s Bench or Chancery Division of the 
High Court is generally (a) commenced by a writ of sunnnons or by 
an originating sinninous (/>). 

iSuu-Srct. 2.— Partifs. 

(i.) Neccamry and Proper Parties (c). 

170. In order that an action may be projjerly constituted, there 
must be at least two persons, one the plaintiff or the person who 
sues, and the oilier the defendant or the person who is sued. 

(a) Plaintiffs. 

171. A iierson cannot bo a plaintiff unless he has a vested 
interest in the siil)jcct-inait(!r of the action (d). 

172. In an action founded on contract, the proper plaintiff is 
the person with whom or on whoso bclialf the contract was made, or 
the person in whom the right of such person under the contract is 
vested (e). 

If a contract between two persons is intended to secure a benefit 
to a third person in sucdi circumstances that the third person has 
a beneficial right as cestui que trust under the contract, the third 
person has a right to sue under the contract or for the enforceraent 

(а) “1 road Order 2, rule 1, as meaning that eyery action is to be commeiwsed 
by a writ of hummuiw, excojit where othcrwi&o 2)rovi(led by the Rules” {/tc 
Fawsitt, Gallond v. Horton (18S5), 30 Gh. 231, C. A., per Corrox, Jj.J,, at 
p. 233). 

(б) R. S. C., Grd. 2, r. 1. As to the i)'e.ining of the term " action ” and as to 
who may be p\rtio8 to an action, and as to the steps which in certain cases 
must be taken before commencing an action, see title Aoi'Ion’, Vol. I., pp. 2 
el aeq,, 17 ef seq., 22 et seq. As to jiroceedings by the Crown, sec title Crown 
Practice, Vol. X., pp. 1 et seq. 

(c) As to the distinotion between nece.ssary and proper parties, see Afaesey v. 
Ileynes (1888), 21 Q. B. D. 330, G. A. ; Merry v. PownuU, [1898] 1 (Jh. 30(i, 312 ; 
and the cases cited in note (/r), p. 120, post , see also as to joinder of necessary 
parties, pp. 104, 105, post. 

(d) Fulham v. McCarthy (1848), 1 II. L. Cus. 703 ; see Spain {Kivy) v. Machado 

(1827), 4 Ruas. 225 ; Pad wu'k y. Platt 11 Rcav. 603; Pearce y. Watkins 

(1852b 16 Jut. 832 ; Clowes v. Jltlhard (1876), 4 Ch. 1). 413 ; Vtola V. I/ickman 
(1912), 47 Jj. J. 257. A person who sues on behalf of others is interesteil within 
the meanmg of the rule as laid down in the text, supra {The Charlotte, [1908] 
P. 206, U. A. ; see Cutt v. I rood, [1908] 2 K. B, 468, 473, G. A.). As to an 
action on behalf of an infant, see title Infants and Children, V81. XVII., 
pp. 133 et seq. As to an action by a lunatic, see title Lunatics and Persons of 
Unsound Mind, Vol. X fX. , p. 462. As to an action for a declaratory judgment)*, 
see title Jitdomknis and Orders, Vol. XVIII, pp. 183, 184» 

(e) Lush’s Pk’actice, 3rd od., Vol. I., p 7. As to assignment, see title 
Choses in Action, Vol. IV., pp. 365 et seq.. 367 eC seq. As to the effept of the 
death«of the person entitled, see title Kxecutors and Administrators, 
Vol. XIV., pp. 224, 226 ; as to the effect of bankruptcy, see title BANKBUmv 
AND Insolvency, Vol. II., p. 16». 
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of the contract (/). But, except where there is such a beneficial 
ripjhfc, ail agreement by one person with another for the benefit of a 
thiril person gives the third person no right to sue (/y). 

If the promise, in respect of the breach of which an action is 
brought, was made jointly to several co-contractors, all the persons 
to whom the promise was made should join in suing {h). 

173. In an action of tort the proper plaintiff is the person who 
has sustained the injury, that is, tlie person whose rights have been 
infringed hy the wrongdoer, or the person in whom the right to 
sue is vested (i). Where several persons are injured by a joint 
tort, it is not micessary that all who are injured should join as 
plaintiffs; any one of the persons injured may sue without joining 
the others (A). 

174. In an action to restrain interference with a public right, or 
to compel the performance of a public duty, the Attorney-General (/) 


(/) Gaiitlif T. iUtndtf (IH8U), .‘10 (Ih. D. 67,C. A , Tonihe v. Mttiopoliian liml- 
uay W’ai ehouaint/ Co. (1871). 6 Ch. App. 671, //e Flarell, Murray v. Flavtll 
(1888), 25 Ch. D. 89, C. A. ; ilreyory v. Wtlliama (1817), 8 Mer. 582 ; see Jte 
D'Anyihau, Andreim v. Andrewa (1880), 15 Ch. J>, 228, 212, 0. A. As to 
specific performance generally, see title .Specific Petifoiim A^'CE. 

(y) Jta Kmpreaa Enytiu-eriny 67>.(1880), 16 Ch. 1>. 126, C. A. ; Colyear v. Mnl- 
yrave {Counteas) (1836), 2 K'een, 81 ; Bagot Pneumatic Ttjre Co v. Clipper 
Pneuwatir Tyre Co., [1902] I (li. 146, 0. A. ; Ticcddle y. AtHuaon (1861), I 
H. & 8. 393. As to actioii'i hy and agaiiirtt principal and agents, Beo title 
Agency, Vol. 1., pji. 206, 208. As to actions by consignors and consignees, 
SCO title Oaruikhs, Vol. IV., p. 94 

(A) See Kendall ▼. I/amiUon (1879), 4 App. (’as. 501, 513, but aco p. 105, 
If a co-contractor refuse.*; to be joined ns plaiutiH after tender made of nn 
indemnity against cobts, ho may he made a defendant and the action 
may procend {Cullen v. [I898J 2 (i. B. 380; see v. Chunh 

(1878), y Ch. J), 552). One of several tenants in common of a revoision 
expectant on the determination of a lease can sue for breach of a covenant m 
the lease without joining the other tenants in common {L'jherta v. Holland, 
[1893] 1 Q. B. 665); and sec title Landlord and Tenant, Vol. XVIIL, 
pp. 343, 344. 

(t) As to a master suing for an injury to his servant, see title Master and 
Servant, Vol. XX., p. 275. As to injuries to property, see titles Trespass ; 
Trover and Detinue. Ah to toil? generally, boo title Tort. 

(A) Roberta v. Holland, [1893] 1 U. B. 665 ; hheehan v. Great Eastern Rad. 
Co. (1880), 16 Ch. D. 69 j /ann v. Renad, [1892] 3 Ch. 402, 412, C. A. 

(/) As to the Attornoy-Coneral, see title Oonstitutionai. liAW, Vol. VII., 
pp. 71 — 76. As to the nature, of some of his lights and duties and of the pro- 
ceedings in which he may be a party, see titles Action, Vol. I., pp. 9, 23 ; 
Barristers, Vol. II., pp. 411, 414, 416; Boundaries, Fences, and Party 
Walls, Vol. III., p. 118 ; Charities, Vol. IV., up. 189, 312, 313, 316, 318—328, 
333' -336, 353; Constitutional Law, Vol. VI., pp. 411, 412; Corporations, 
Vol. VIII., p. 400 ; County Courts, Vol. Vllt., pp. 640—643 ; Courts, 
Vol. IX., p. 112 ; Criminal Law and Procedure, Vol. IX., pp. 292, 329, 
note (w) ; Crown Pbactu r, Vol. X , pp. 10, 20, 21, 31, notc(p), 32, 35, 37, 38, 
136, 162, 164, 181, 189, 20t, 205, 207, 209; Elections, Vol. XII., pp. 462, 469, 
*519; Friendly Societif.s, Vol. XV., p. 191; Highways, Streets, and 
Bridoks, Vol. XVI., pp. 158, 239, 246 ; INJUNCTION, Vol. XVII , pp- 227—229, 
234, 236, 271, 286; Libet. and Slander, Vol. XVIII., p. 740; Lunatics and 
Person/} of Unsound Mind, Vol. XIX., p. 423 ; Magistrates, Vol. XIX., 
pp. 667, 661 ; Mines, Minerals, and Quarries, Vol. XX., p- 602 ; NuifcANCs, 
Yol, XXI., pp. 660 ef aeq. ; Parliament, VoL XXI., p. 659, note (e) ; 
Bevenve; waters and Watercourses. 
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is a necessary party (m), except (1) where the interference with s«ot. i. 
the public right is at the same time a special interference with An OrdlnaiT 
some private right ( 71 ), and (2) where the special damage is suffered Aciton in „ 
over and above that suffered by the general public, though no B^g's 
special private right is also interfered with ( 0 ). In both of these 
excepted cases a plaintiff may sue without joining the Attorney- DiTjgion 
General. Where the Attorney-General is a necessary party the 
action is generally brought by him at the relation of the person or 
body who seeks to enforce the performance of the public duty or 
restrain the interference with the public right, such person or 
body being liable for costs (p). Leave must bo obtained from the 
Attorney-General before the action is brought ( 7 ). 

175. In an action for the recovery of land the proper plaintiff Uccoveryof 
is the person in whom tlie legal estate is vested and who is entitled 

to poshessioii of the land (r). 

176. In an action founded on an equitable right the proper Equitable 
plaintiff is the person who is interested in the relief which is claimed 

in the action (s). 

(b) Defeutiaafa. 

177. No person can be a defendant unless the plaintiff claims Defeutiani* 
damages from him, or some relief or the enforcement of a right 
against him (/). 

(m) Waisou v. Jf\jlhe Corintr(iito\t (19(J0), 22 T. L. K. 241} ; /hcouport Verpora- 
tim V, Tozti\ [ll/();{] 1 C'h 7o0, 0. A ; /tnyrey. Pcuhlntqton liwovyh Counal, [lOCKJ] 

2 (’h f}!jO, (J. A. ; 'I'oitcnhfon I'rl-ati Ihairid CovnctI v. DtHunnaon <t Sma, [18!)0] 

2 (i H ;}53, C!. A. ; v. Pvutyprnhl Uatcricorha Co., ^1908] 1 Oh. liSK. 'J'he 

Attorncy-tb'umul lui.s no light to Ktio when tho light whiohlios been infiingod 
19 enjo^od by <»nl^ n limited hoction of the public and Sjialdivy Uxtal 

Coumii V. (iarnev, [1907] 2 Iv, 11. ISO) 

(rt) Jjyoiiy. FiahninDyeii)' Fo (1870), 1 App. (?as. 002, Fni‘. v. Hohaim (1880), 

14 t’h. i). 542; /'mZ/if-i/ v. (hit hatfr (W/i<,rntton and (1882), 21 Ch. I). 

J 11 ; A -a. V. Logan, [1801] 2 Q. 11. 100 ; lkd/<'>d {J),de) v. Fffn, [15K)1] A. (\ I , 

Marrudt v. Koat Gttnatcnd ilaa avd IVater Co , [1909] 1 C’h. 70 ; compare donea 
y. Llaurwat Urban Couurd, [1911] 1 Oh. 89.8 

(/i) Iveaon v Mooie (1099;, 1 Ld. Eaym. 480; /inijamm'y. Storr (1874), L. K. 

9 0. P. 400 ; Wiiiieibuttom v. Derby (Laid) (1867), L. K. 2 hlxeh. .810 ; Ltoyce y. 

Paddington Derroagk Connnl, [1903] 1 Ch. 109, per BircKLi-.Y, J., at p. 114. 

The London (’oiiiity Counojl may, without joining the Attoiney-Genoial, 
maintain an action agmnHt persons who interfere wdth the control or mnnage- 
inent ui mathirs within its control or managemenl [London County Cornu ily. 
tiouth Metropolitan Oas Co., [1904] 1 (Jh. 70, 86, C. A.). 

(p) A.~(L V. Hcott, [1905] 2 K. H. 100, C. A. ; A.-O. and Sj aiding Pinal 
Covncil V. darnel', eupi-a, at p. 485; see also lie Cardwell, A.-d. v. Day 
(1912), 106 1^. T. 753. Tho action is styled thus ; — “ Tho Attorney-Oonernl at 
tho relation of ; und tho relator is not joined as a co-plruntiff unless he 

has a separate cause of action or there are sjiecial circumstance^ ; see A.-d. v. 

Barker (1900), 83 L. T. 245. 01aim.s by the Attorney- Oenerid and by tho 
relator which aro iniM^nsistent with one another cannot be joined [A.-d. v. 

Durham [Karl) (1882), 46 L. T. 16). 

(7) Applicatiou is made at the Law Otiicera* Depaitment, Eoyal Courts of 
Justice. • 

(r) Cole, Law and Practice in Ejectment, pp, 66, 73; and *606, fuither, title 
Ijandlokd and Tenant, Vol. XvIIl., pp. 568, 659; Beal Phopebty and 
O iiATTELS Beal. , 

(«) tSee Calvert, Parties to Suits in Emiity, p. 109. As to the nature of 
equitable relief, see title Equity, Vol. XIII., pp. 1 et aeq. 

[t) V€Ut<ch€ Xaiional Bank v. Paul, [1898] 1 Ch. 283 ; see irt/so« V. Church 
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178. The proper defendant in an aclion of contract is the person 

who made the pvomise for the breach of which the action is brought, 
or the party who is liable for the contracts of such person or to 
whom the liability under the contract has passed {u). * 

When two or more persons are jointly liable under a contract, 
they should all be joined as co-defendants, and a defendant who is 
thus jointly liable, and who has been sued without such persons 
being joined, is entitled on application to have the action stayed 
until the other persons liable are joined as co-defendants (v). 

179. The proper defendant in an action of tort is the wrong- 
doer, or the person who is liable for the acts of the wrongdoer, or 
to whom the liability for the injury has passed (a*). 

If several persona jointly commit a tort, they may all be sued 
jointly for such tort, or any one or more of them may be sued 
separately, and if one of several wrongdoers is thus sued the 
plaintiff cannot be obliged to join any of the others as co-defen- 
dant (a). 

180. In at* action brought for the recovery of land, all the 
persons who are in possession should in general be joined as defen- 
dants (b). 

181. The proper defendant in an action brought to enforce an 
equitable right is the person against whom the relief claimed in 
the action is sought (r). In such action all persons whose presence 
before the court is necessary to enable it to give the relief sought 
should be made defendants ((/). 

(1878), 9 Oh. 1). 552 ; Afaihiaa v. Yclta (1882), 46 L. T. 497, 502, C. A. ; AMK v. 
Btrmondsey Veetry (1883), 23 Oh. D. 60, 0. A. ; Burntall v. Beyfua (1884), 26 
Ch. D. 33, C. A. ; Afoaer y. Afaraden, [1892] 1 Ch. 487, 0. A.; see Vavaaseur v. 
Krxpp (1878), 9 Ch. D. 351, C A. As to an action for a merely decliiratoi y 
judgment, see B. S. C., Ori 25, r. 5 ; Weat v. Uwynne, [1911] 2 Ch. 1, C. A. ; 
title jTJDGMFNTa AND ORDERS, Vol. XVIII., pp. 183, 184. As to such an action 
against the Attorney-General as representing the Crown, hcc Dyaon v 
[1911] 1 K. B. 410, G.A. 

(u) As to joining a person as defendant who reruses to join as plaintiH, see 
note (A), p. 100, ante; p. 106, jmt 

(i>) Kendall y. JJamdUm (1879), 5,4 App. Cos. 604; Pdley y. Molmuon 
20 Q,. B. 1). 155 ; Fardell Traction JIaulaye Co. y. Baaaet (1898), 15 T. Tj. k. 204. 
C. A. ; Junta v. Hughes, [1005] 1 Ch. 180, 0. A. ; Young y. Cuthhert, [1906] 1 
Ch. 451 ; Hammond y. B^iojield, [1891] 1 Q. B. 453. As to the effect when a 
co-deleud^nt cannot be served, see TVilaon v. Balcairea Brook SUamahip Co., 
[1893] 1 Q. B. 422, Q. A. If the liability is joint and several, the persons liable 
can he sued separately (B. 8. C. , Ord. 16, r. 6). As to joinder of defendants by 
third party procedure, see pp. 162 et aeq., post. 

(ae) See titles AoBNOY, Vol. I., pp. 211, 214 ; Executors and Adhinis- 
TRATORs, Vol. XTV., p. 312 ; Husband and Wife, Vol. XVI., p. 436; Mastek 
.>iND Servant, Vol. XX., p. 248 ; Negligence, Vol. XXI., p. 471 ; Tort. 

(o) Bullon and Leake, Piocedents of Pleading, 3rd ed., p. 708. As to the effect 
of judgment against one joint tortfeasor sued separately, see Brinmead v. 
Harrison (1872), L. B. 7 0. P. 547 ; The Seacombe, 2%e Devonshire, [1912] P. 21, 
0. A. ; and see, further, titles Libel and Slander, Vol. XVIII., p. 616, note (a) ; 
Tort. 

(6) Doe d. Darlington [Lord) v. Co*'k (1825), 4 B. 4 C. 259; but see Oeen v. 
jr3iT*niy,’'[1905] I K. B. 152, C. A. « 

(s) DysascheNtdional Bank v. Paid, [1898] 1 Ch. 283. 

See ( alvert, Parties to Suits in Equity, pp. 3, 67. 
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(ii.) liepreientatit^ Pariiea, 

182. Where there are numerons persons having the same 
interest in one cause or matter, one or more of such persons may 
sue or be sped, or may be authorised by the court or a judge to 
defend, in such cause or matter, on behalf of or for tlie benefit of 
all persons so interested (e). 

The court or a judge (/) has power to appoint one or more 
persons to represent an heir-at-law, customary heir, next of kin, or 
class, when it is not known or is difficult to ascertain who is or 
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are such heir, next of kin, or class (^), and the judgment of the 
court or judge in the presence of the persons so appointed is 
binding upon the person or persons so represented (k). 

If a deceased person who was interested in a matter has no legal 
personal representative, the court or a judge may appoint someone 
to represent his estate for all the purposes of the matter (£). 


(e) E, S. 0., Ord. 16, r. 0. It is not necessary that the persons suing should have 
or claim a beneficial proprietary right {Bedfotd {Du/ce)v. Ellis, [1901] A. 0. 1 
(disapproving Ternperton v. Rmsell, [1893] 1 Q. B. 435) ; Taff Vale Ratlwai/ 
V. Amalyamated Soncty of Railway Servants, [1901] A. C. 426, *443); Mereer v. 
Define, [1905] 2 Oh. 538, C. A.; London {(hty) Commissioners of Sewers x. OeVathf 
(1876), .3 Ch. D. 610 ; and R. S. 0., Ord. 16). For instances of plaintiiTs suing on 
behalf of numerous iier^ions having the same interest, .see De Hart v. Stevenson 
(1876), 1 Q. B. D. 313; Frestuey v. Colchester Corporation and (1882), 21 

Ch. li. Ill ; Harrison v. Aheryavenny {Marqvis) (1887), 3 T. L, R. 324 ; Refl/oid 
(DuJee') V. JCllii, aujyt'tt : Woljf v. Van Boolen (1906), 91 L. T. 602. As to the 
menning of " person having the siinie interest,” see Marlt d: Oo., Ltd. v. 
Knight Steamship Co., Ltd., Sale and Frazar v. Knight Steamship Co., Ltd., [1910] 
2 K. B. 1021, 0. A. It is not now necessary that a creditor who desires 
administration of the real estate of a person who died after the Land Transfer 
Act, 1897 (t50 & 61 Viet. c. 65), came into opemtion should sue on behalf of all 
the creditors {Re James, James v. Jones, [1911] 2 Ch. 348 ; and see title 
Executors and Ad.ministratous, Vol. XIV., p. 336). Defendants may be 
f^uod as roprosentativosof a numerous class, but are not authorised to defend on 
behalf of all persons so interested, unless an order is made to that effect ( Fraser 
V. Cooper, Hall <£ Co. (1882), 21 Cb. D. 718). For instances of an order made 
authorising defendants to defend on behalf of otheis, see Wood x. MeCartliif, 
[1893] 1 Q. B. 775 ; Tendrxng Union Guardians v. Doirton (1890), 45 Ch. D. 683, 
584. The order may bo made even against the will of such defendants ( TFood v. 
McCarthy, supra). As to tiio indoreemeut on a writ in the case of representative 
parties, see p. 1 10, post. 

(/) In the Rules of the Supremo Court the words “ court or a judge,” which 
frequently occur, mean, in most cases, a master of the Supreme Court, but in 
matters in which a master has no jurisdiction (see p. 128, post) they moan a 
judge sitting in chambers or in open court ; see Baker v. OaA-es (1 877), 2 Q. B. D. 
171, 176, 0. A. ; Re B. (an alleged Lunatic), [1892] 1 Ch. 459, 463, 0. A. ; 
JIartmont v. Foster (1881), 8 Q. B. D. 82, 81, 0. A. 

(g) R. S. C., Ord. 16, r. 32 (a), (b) ; see Ite PeppiWs Estate, Chester v. Phillips 

(1876), 4 Ch. I). 230; Re Pringle, Walker v. Stewart (1881), 17 Ch. D. 819; 
Tucker x. Bennett (1887), 38 Ch. D. 1, 5, C. A. ; Re Foster, Lloyd x. Carr (1890). 
45 Ch. D. 629, 630; Re Andrew’s Trust, Carter v. Andrev), [1905] 2 Ch. 48, 51 ; 
Map X. Newton (1887), 34 Ch. D, 347, 354 ; Re Davies, Jenkins v. Do.^es (1891), 
64 Jj. T. 824. An order is not made under this rule appointing someone to 
roptesent a class which is necessarily unascertained, e.g., the next of kin of a 
living person (Fussell v. Dovfding (1884), 27 Ch. D. 237, 240; Re Whitingh 
Settlement, Whiting v. De Rutzen, [1 W5] 1 Ch. 96, 100). • 

(h) An order appointing a person to represent a class does not affect one of 
the class who has an independent interest (Re Lart. Wilkinson v. Bladsf, [1696] 

2 Ch.*788, 793). 

(») R S. C., Ord. 16, r. 46; see Wingroie v. Thompson (1879), 11 Ch. D. 419 ; 
Re Mahhett, Pitman v. ffolborrou^, [1801] 1 Ch. 710; Ayhoard v, Lewis, [1891] 2 
Ch. 81 
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Seot. 1 . 

An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

JointJer of 

plaintiff. 

Dciciulants. 


In all actions for tlie prevention of waste or otherwise for the 
protection of property one person may sue on behalf of himself and 
Jill iKiisons having the same interest (k). 

(lii.) Joint Itr of Parties. 

183. All persons may be joined as plaintiffs in whom any 
riglit to relief in respect of or arising out of the same transaction or 
series of transactions is alleged to ('xist, whether jointly or severally 
or ill the alternative, where, if such persons brought separate 
actions, any common question of law or fact would arise (/). 

184. All persons may be joined as defendants against whom tlie 
right to any relief is alleged to exist, whether jointly, severally, or 
in the alternative (wA. 

f/c) K. S. C., Old. 10, 1 .‘>7. 

\l) IbiJ , r. 1. This rule was altered to piosont form in 1896 to moot 
the decision in Smitrtlnntiie v. Jlannay, [ISOl] A. C. 491. The cases before 
Ihc alteration of the rule can no lon^'fsr bo rop-aifled as authorities on the 
question of joinder of plaiiititls. PlaintilTs who lure separate causes of action, 
smil who might siio in sepai.ito actions, may join in one action if there is a 
common groniicl of action ; ttco O-'tna/bier y. IVoocl [1899] I ('h 393; alters y. 
Oreen, [1899] 2 Ch. 696 ; OxforJ and t \ttuiridtfc (hiti isiites v. (tt/l {(ieort/c) tk Satis, 
[1899] 1 Ch. 56 ; Jysu>u,jh \ (1889), 41 Oh I). 341; lied fat'd {Duke) y. 

I'JUs, [190 1 ] A. C I , Strand v. Lawson, [ I K98] 2 ti, B. 44. The old rule in Ohan- 
ceiy pi iictuo that poisons who had oppouto intoi*osls could not join as co-plaintiffh 
(seo t'Ua'tnn ndeU tj ( Mai'ijins) V Clinton (Lord) (1821), 4 Jill i, 123 ; Fidharn v. 
MtCurthy (ISI.S), 1 11. L. Cu^. 703} no longer holds good 11 S. C., Ord, 16, 
r. 1). But tlio old riilp, that plaiutilts must act togithoi, icmnins; they must 
all appear by one solicitor and one pet nf couiihcl, and cannot sevor (/Irotrn v 
»S«icer (1811), 3 IJeav. 098 ; see fie ^Vrn]ht, A'lr/Lrv. Ao/i!/>,[189.')]2 Ch. 747); nor 
<1111 any i^sue between co-idaintifTs be tii<'«l m an action (Fulhatn v. McCarthy, 
sufiTu). Jf pi'T'.ons wbo should join as jilumtifTs do not concur in suing or 
have iloiie any ait which preclmlos them from suing, they should be made 
defendants ( (I //iim V C//«rc/f (1878), 9 Ch. 1). 552; Ait/ic v. South Kenstm/f on 
//otei Co. (1879), li CL. JJ. >21, C. A.). A co-plaintill cannot as of right 
withdraw from an ai-hon and have Lis name struck out; if co-plaintlJTs differ, 
tlio proper cour-'O is to obtain an order to strike out the name of the dissentient 
and add him as u defendant (Fe Mathews, Oates v Maoney, [1905] 2 Ch. 460). As 
to the addition of a noccssiiiy infant party, sco title IxFANia and Cuildrkn, 
Vol. XVII., p. 140. 

(m) K. C., ( )i’d. 16, rr. 4, 6 3’^or instances of proper joinder, see Conipama 

Sansinena de Cm net Conyeladus v. Uo;ulder lirot/nrs tlb Co., Ltd., [1910] 2 K. H. 
354, C. A. (action for damages foi linsoawortliinpss of a ship, where jilain till's 
sued the person who contracted to carry the goods and placed them in the ship, 
and also the owner of the bliip) ; lienneits v. Mcllwraith, [1896] 2 Q. li. 464, 

A. (iiction agaimst ngeiii.s for breach of warranty of authority where the 
jilaintiffs Were allowed to sue the alleged principals as oo-defendaiita) ; see 
Massey v. (188^), 21 Q. B. D. 330, C. A.; O'Keeffe y. WaUh, [1903] 2 

I. 11. 681, C. A. (several dofendants jointly sued for an illegal conspiracy, 
although they joined the conspiracy at diffei’ent times) ; Kent Coal KxpUtratton 
Co. V. Martin (1900), 16 T. L. 3{. 486, C. A. (cause of actiou for conspiracy 
against all the defendants (promotors and direotors of a company) joined with 
catiso of action against some of the defendants for bicach of duty as directors) ; 
Fianketthnry v. Great Horseless Carriaye Co., [1900] I Q B. 504, 0. A. (action 
for damages against directors of a company for misicpresentation, contained in 
a JiroBiiectiis, joined with un action against tlie company for rescission of a 
contract to take Ihares); Dessifla y. ScUuncJe <fc Co. and Fds & Co., [1880] 
W. N, 96 (ilcfendauts who had published different libels of the plaintiff, out iu 
the same place, of the same class, uud to the same piii-port) ; Tritton v. Bar^art 
(1887), 35 W. E. 474 (action for breach of contract against lessee and sub- 
lessee) ; ShajXo Y. BoUkeno, Vaughan Co. (1887), 34 Oh. D. 725 (action 
by coiivhoJders to restrain a person working coal, the lord of the manor being 
joined us co -defendant) j Child v. fiffenniwy (1877), 5 Ch. D. 695, C. A. (grantor 
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185. No cause or matter can be defeated by reason of the misjoinjer 
or nonjoinder of parties. The court or a judge may at any stage of the 
proceedings order that the names of parties improperly joined be 
struck out, and that the names of any parties be added who ought 
to have been joined, or whose presence before the court may be 
necessary to enable the court effectually and completely to adjudicate 
upon and settle all the qiiosLions involved in the cause or matter (a). 

The court or a judge has also {lower to substitute or add another 
person as plaintiff where an action has, through a hona fide mistake, 
been commenced in a wrong name, or where it is doubtful whether it 
has been commenced in the name of the right plaintiff (o). 

of alleged right of Way joined as co-defendant wuh the pci».on who c'hnmcd 
under him), IIoTniurai Hail. Co. v. Tuiker (1H77), 2 F,\' D. .‘101, (). A (principal 
and agent hued m tlio alteinative) ; Jte fjOidt. Amlihr v. [Andaaif (1870), 8 
Ch. ]>. 19S (oxecutorH who had not proved joined with executors dc non io7i); 
Taylor v. Deinn/, Mott, and Dvkm), [1912] W. N". 18(>, II. L. (aibittator). For 
instances of misjoinder, see (treemrood v. (heenu'ood (1909), 100 L, T. 68 (action 
against the vendee of partnership property, for money duo to the plaintilf in 
respi'ct of the wile, iniproperlv joined with a(‘tion for broach of duty agaftist an 
agent and negligciieo in aelhng the business); Vo-pf v. llunlrey (1901), 8<i 
L. T. 268, 0. A. (action against one defendant for an alleged slander spoken 
on ono occasion, and against another defendant for another s’nntler spokon on 
another occasion and in re.^poet of an alleged conspiracj’^ to dismiss plaintilf 
fromhia employinont, iinpioiieily joined together) ; T<n{lor v. (ktmhndye (inzeite 
(-V)., l.td (1S1)9), l.l .Sol Jo. 601 (iiidejuMident toils); Thompson v. Lcrndtm 
(huntf/ ('otniiil, [189.0] 1 (i. 11. S'lO (sejiaruto tortfeasoiH) ; Cotrer v. tW/drui'/e, 
[1898] 1 (1. li. 818, (\ A. (cl.iiin for lent against Honio defendniitH improperly 
joined with chiim in respect of a diffeient tort against all) ; HadUr v. Um/i 
Wcsttrii Hail. Co., (ISOOj A. C. ‘loO (cl.iun for ihunagos ugaLnst two or inoTc 
defendants m respect of their separate liability for torts) , Jiurstall v. Jieyfv'i 
(1884), 26 (ii 1). .85, C!. A. (defeiidunt ngiunst whom there is no common cause 
of action ought not to be joined) , v. Hetmoudsty Vcstiy (1888), 28 (.'li. 1). 

60, (J. A. (in an action against a public body tO restr.iin imiuojier expendiruio 
of public money voted by it, the members of the body who voted for thecxpeiuli- 
turo are not jnoper deloiidants) ; and see title Ple.\i>inci, Vol, XXU., p 441. 
As to costs, see Bullock v. London Ocuemt Ommlmi Co., [1907] 1 JC. 11. 204, 

0 A.; Altdlcn v. London (hvnty (1906), 51 Sol. Jo. 82; ii^andrrson y, 

lilyth Theaire Co., [1908] 2 K. 11. 588, (). A. ; Bcavmoniy. Henior, [1908] 1 K. li. 
282; see also title Guauaxtee, Vol. XV., p. 504 (parties to guarantee). 

» (n) B. S. C., Ord. 16, r. 11. As to necessary iind proper parties, poo J). 98, 
ante. The application to amend should be made at the eailiest possiblo 
moment (Vallnnre v. Hirmuufham and Midland Land and Juredment Cvr/n ration 
(1876), 2 Ch. D. 860, 872; Hhrehan v. Crent Bnstein Ilutl. Co. (1880), 16 C!h. \). 
59), either before or at the trial (II. S. G., Ord. 16, r. 12). If it the necessary 
amendment can be made at any time, e.r/., after judgmout, if damages have still 
to be assessed (7 'Ac Jade of Buedemh, [1892] P. 201, 211, 212, C. A.) or tho 
judgment has not been diawn up {Kntli v. Butcher (1884), 25 Gli. 1). 750), but 
not generally after final judgment (f^w/Zor/. v. London General Oinnihite Co., [1907] 

1 K. B, 264, 0. A. ; A. -O', and Spaldinq llnral Council v. Garner, [ 1907] 2 K. U. 

480, 487; Hammond v. Srhojield, [1891] 1 Q. B. 453; v. Birmim/hatn 

Corporation (1880), 15 Oh. J). 423. C. A.; Muneler v. Cac(l885), BJIApp f^os. 
680; but see Campbell v. Holyland (1877), 7 Ch. D. 166; Jacques v. Harrison 
(1884), 12 Q. B. D. 165, C. A.), A person whose name has been impioperl^ 
used as plaintiff can obtain an older to strike out his name, TiotwilhsUniling 
that notico of discontinuance has been given {Gold Beef's of Kesiein Amtraha, 
Ltd. V. Dawson, [1897] I Ch, 115), An application for alteration of parties 
should not be made ex parle [TiUleslry v. Harper (1876), 3 Ch. D. 27>), except 
under E. S. C., Ord. 17, r. 4. As to costs, see l.ydall v. Martinson (1877), 5 
Ch. D. 780 ; Bolton v. Salmon, [1891] 2 Ch. 48. 

(o) R. S. 0., Ord. 16, r. 2. which must be i*ead with ibid., r. 11 {The Duke 
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KiccT, 1. of Hoccleurh, [1892] JP. 201, C A.); m ‘0 tho text, p, 100, aule. lustances of the 

An Ovdinary >'ub'>titutic)ii or addition of a plaintiff are as follows : —In I'he Duke of Bucdeuch, 
in -01, C. A., wluch wad an action for damages for collision, the name of 

thd Eiuff's tigent instead of that of the owner of the cargo was inserted as co-plaintifE ; 

.t. the name of the owner of the cargo was substituted for that ot tho agent as 
Phft prv CharlotU^ [1908] P. 206, C. A., a similar action, the buyers of 

^ancery the goods suod as plaintilfs, but as the court held that they had no cause of 
Plvision. action, tho boilers wore substituted us plaintiffs. In A.-G, v. hyutyjtrtdd Water- 
works Co., [1908] 1 Ch. 688, the Attoruey-Cioneral was added jjs jdaintill. In 
Hughes v. rump House Hotel Co. (No. 2), [1902] 2 K. B. 485, C. A., the asaigneo 
of a debt was bubstituted as plaintiff for the assignor. In Cnpplcs v. Strahan 
(1892), 2,9 L. B. Ir. 120, 0. A. , the owner of the legal estate was .aided as a plaintiff 
in an action to restrain the Hooding of land. In Showell IVnJcup (1889), GO 
L. T. 389, a company winch had acquired tho business of tho plaintiff otimpany 
was added as co-plain tiff, in an action to prevent a person who had entered into the 
plaintiff company’s service breaking his agreoiiu'nt. In Ayscough v. DuUar (1889), 
41 Ch. D. 311, the plaintiff .vas allowed to join as co-plaintiff tho owner of a 
neighbouring house in an action for breach of a covenant to the benefit of which 
Ixith houses wore entitled. In Iloaje Co. v. Daker (1887), 4 Q’. L. B. 26, tho 
trustee in bankruptcy of one of the pifuntiftb was suostitutod as plaintiff. In 
Kmdeu V. Carle (1881), 17 Ch. D. 768, C. A., the trustee in bankruptcy of the 
plaintiff wa.s added as a co-plaiutiff. lii Dix v Great Hcotern IlaiL Co. (1886), 
34 W. B. 712, whoie a plaintiff, who was entitle 1 to tho benefit of a covenant 
between dofciid.int and the pbiintiff and two other .loiiit covenantees, sued 
alone, tho other joint covenantees were added as plaintiffs on the applie-tition of 
tho defendant. In House Property and Investment Co. v. H. P. Horse Natl Co. 
(1885), 29 (.’h. D. 190, new tenants of houses were added as co-plaintiffs in an 
action brought iu respect of a nuisance from noise. In Duckett -r. Goier (1877), 
6 Oh.D. 82, in an action m which a shareholder sued in resi)ect of a cause of action 
on which only tho cotnpiiny could sue, the company was added as a plaintiff. In 
Long V. Crossley (1879), 13 Ch. D.388, remaindermen wore added a.s co-plaintitfs 
with the excouioib of a deceased tenant for life. In tho following eases leave to 
add or substitute a plaintiff' was refused In J)e Hart v. Steiensan (1876), 1 
Q. B. D. 313, which was an action brought by tho plaintiff on bohalf of him«t‘lf 
and the other ownor.s of a ship, the court ref used tho application of tho defendants 
to add tho names of the other owners as plaiutiff.s. In Jkdton v. St. Mary A hbotl.',, 
Kensington, Guardians (1882), *47 L. T. 319, which was an action for a private 
nuisance, tho couit refused to allow another owner of property to be substituted 
as plaintiff. In Hall v. Hnoard (1886), 32 Ch. D. 43(). C. A., which was an action 
for the redemption of a mortgage, the heir of tho mortgagor not being knowi>, the 
court refused to delay making a decree till ho was ascertained and added as a 
party. If at the time of the proposed amendment the rights of the plaintiff w jioni 
it is desired to add are barred by a Statute of Limitations, the amendment is not 
mode without saving tho defendant’s rights under the statute (Hudson v 
Fernyhough (1890), 32 ISol. Jo. 228; and compare Chnllinor v. Rodtr (1885), 1 
T. L.‘ B. 527); and .see title Limitatiox of Action.'^, Vol. XIX., pp. 188, 189. A 
person cannot be added or suhblituted as plaintiff without his consent in writing, 
signed by, himself personally (7Vyou v. National Provident Institution (1886), 16 
Q. B. D.'678 ; The iXulce of Buctleuch, supra; Frtcker v. Van Grutten, [1896] 2 Ch. 
649, 0. A.; Besley v. Besley (1888), 37 Ch. I). 648; JaeJeson v. Kruger Q88o), 
52 Jj. T. 962). It is a matter for the discretion of the court whether 
the action should be stayed, in order that tho consent of the proposed 

f Jaintiff may bo obtained, or should be allowed to proceed (Roberta t. Holland, 
1893] 1 Q. B. 665, 669 ; Jaikaon v. Kruger, supra). If the person refuses to 
consent and his presence before tho court is necessary', he may_ bo made a defen- 
dant ; a person can bo added or substituted as defendant without his consent 
(Cullen V. Knowles, [1898] 2 Q. B. 380; Van Gelder, Apsmm dfc Co. v. Soiverhy 
Bridge United District Flour SoriefyJlSiiO), 44 (Jh. D. 374, (b A.) ; and see note (A), 
p. 100, ante, note (1), p. 104, ante. For instances of the adding of defendants, see 
Montgomery v. Foy, Morgan tk Co., [1895] 2 Q. B. 321, C. A. ; Howdenv. Yorkshire 
Miners* ^Asaoewiion, [1003J 1 If. B. 308, C. A. ; Bennetts v. ilfc/fwratfA, J1896] 

2 Q. B. 404, 0. A. ; Byrne v. Brown (1889), 22 Q. B. D. C. A. ; Wwon v* 
Church (1878), 9 Oh. P. 552 ; Vavetsseur v. Krupp (18J8), 9 Ch. D. 361, 0. A.; 
Apollinaris Co. ▼. IVilaon (1886), 3 Ch. D. 632, C. A. For an instance of tho 
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(iv.) Change of Partieo. 

186. If any party to an action dies (p) or becomes bankrupt {q\ 
or his estate devolves on another person by operation of law, and 
the cause of action is one which survives or continues, the action ia 
not abated (r), but the court or a judge may, if it is deemed 
necessary for the complete settlement of all the questions involved, 
order Ibe personal representative, trustee or other successor in 
interest to be made a party or served with notice (s). 

187. If any change or transmission of interest or liability takes 
place by reason of death, bankruptcy, or any other event occurring 
after the commencement of an action or by reason of any person 
coming into existence after the commencement of the action, and it 
becomes desirable that any person not already a party should bo 
made a pai’ty or tliat any person should be made a party in another 
capacity, an order for the carrying on of the proceedings between the 
continuing parties and such luiw party may be obtained ex parte on 
application to the court or a judge (0* 
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188. An action does not become defective by the assignment,* crea- Effect of 
tion, or devolution of any estate or title pmdrnte lite, but may be assignment, 
continued by or against the person to or upon whom the estate or 
title has come or devolved («). 


substitution of 0110 porsou as dcfeiulant for another person, see HoUnghrole. 
Ujord) V. Townsend (1873), 29 L T. 430. For instanres of refusal to add 
defoiidnnta, see McCheane v. (I'yJes (No. 2), [1902] 1 Oh. 911 ; itahujh v. Oosctien, 
[18981 1 Ch. 73; Farnham v. Mdwa/rd tfc Co., [1893] 2 Oli. 730; Robxmon v. 
(Veise^ [1894] 2 Q. B. 085, 0 A ; TI't/«on, Sons 5; Co. v. Unit a ires Itrook Steam- 
ship Co., [1893] 1 Q. B. 422, 0. A.; The Germanic, [1890] 1*. 84, C. A.; Moser 
V. Marsden, [1892] 1 Ch. 487, (A A. ; Harry v. J>avey (1870), 2 Ch. D. 721. As 
to striking out a jilaintiil, soo lie Mathews, Oates v. Mooney, [1905] 2 Ch. 400, 
and a defendant, Batnhrtdye v. Fostmaster-Gei^af, [1900j 1 K. B. 178, C. A. ; 
Sad/er v. Great Wistern Fail. Co., [1890] A. 0. 450; fVilson v. Church (187^, 9 
Ch D. 552 ; Vallance v. liirmvii/ham and Midland Land and Investment Cor- 
poration (1876), 2 Ch. D. 309, 37L^ Wymer v. Dodds (1879), 1 1 Oh. D. 430. 

(p) See, fuither, p. 108, pod. 

[q) See title Bankruptcy .4nd Lvsoi.vkvcy, Vol. TI., p. 104. 
r) R. S. 0., OrJ. 17, r. 1. 

[s) Ibid,, r. 2. 

(') Ibid., T . 4 ; and see titlo Bixkuuptcy and Insolvency, Vol, II., 
pp. 61 £t seq. The rule also provides for the change of mterost etc on 
marriage, os to which see titlo Husband and Wife, Vol. XVI., pp. 453, 
454. The order may be made at any time, while the action is pending 
(see Salt v. Cooper (1880), 10 Ch. D. 514, C. A.), but will not generally be 
made after final judgment {A.-G. v. Birminyham Corporation (1880), 15 Ch. I). 
423, C. A.; Jay v. Johnstone, [1893] 1 Q. B. 25, 189, 0. A.); although it may 
be made after judgment, if it is necessary or desirable for the purpose of 
“ working out” the judgment or of appealing from it {Twyenis« v. Grant 
(1878), 4 C. F. I). 40, 0. A.; BlaWway v. Patteshall, [1894] 1 Q. B. 247; 
Ranson v. Patton (1881), 17 Ch. D. 707, A. ; ColHngs v. W’a*, [^3] 1 1. R. 
89 ; Be Clements, Ex parte Clements, [1901] 1 K. B. 260) ; but if the order is 
applied for in order to appeal, it will not be granted alter the expiration of 
the time limited for appealing {Fussell v. Dowding (1884), 27 Ch. D. 241). It*is 
a matter for the discretion of the court whether the ordef should or should 
not bo made (ibid. ; Arnison v. Smith (1889), 40 Ch. D. 667, C» A.). In 
the pliaiicery Division the application to add plaintiffs should be byunotion or 
petition of course, and in the case of the death of some of the plaititifCs the 
oouseirt of the remalniug plaintiffs on the record must be obtained (Pennington 
V. Caley (1912), 106 L. T. 691). 

(a) R. S. C’., Ord. 17, rr. 1. 3. For instances of an older to add the 
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Sect. 1. 189. If a party to an action dies and the cause of action survives, 

An Ordinary the legal personarrepresentative, devisee, or heir of the deceased party 
Action in may, according to the nature of the action, be added as a party (b). 
the If tho party who dies has no legal personal representative, the 

Bench or ^ith the leave of tlio court or a judge, proceed in the 

Di^ioi7 ^'^ch representative if there are other parties on 

- - ■ the same side of the record as tho deceased person, or some person 
Kfft'cf of may ])t 3 aj)poijitod to rt!prea(3ut his csfaLe (c). 


.foniilcr of 
L-:iusefl of 
action. 


SuB-SEcr. 3 . — Jotudtr and He/iaralion of ('ausea of Attion. 

190. Subject to certain specified exceptions (d), a plaintiff may 
unite in the same action several causes of action (e). 


asaigneo of tho plamlifPs intrte.st as co-pJaintiff, soo Seear v. /miohou (laSO), 15 
( 3h. 1). 120, C. A ; f;«y v. ( 'JiurchiU(lS8H), 40 Ch. 1). 481 ; Ifal/ta v. Smith (1882), 
46 L. T. 473. IVr instances of the joinder of tho as>>igiific as co-delVndant, see 
A’nio V Ihnikiv, (1S77), 6 (‘h. D 160; l{e rarbvht. Ltd., Hhtcklumt v. rarhola. 
Ltd., 1 190!>] 2 ( 'll. 437; Campbell \ Nolyland (1S77), 7 L'h. 1). 166 As to 
assignment ot cho'-es in action, seo title t'liost.*- in Action, Vol. IV , pp. 36o 
H a&j. I’or in^UiiKies of a chango or tranhinissi n ol‘ interest or luilnlity, see 
I'cter V. Tfioiaua-I‘tter {\88\), 28 ( h. 1). 181; A*e Coohl, f^oold y. f/oc/rf (18S4), 
fit Ij. T. 417, Jamaica Had. Co. v. Colonial liaul:, [IDO/iJ 1 Ch. 677, A. As 
to service ol an older to continue an action where there has been a change 
of parties, soo 11 S 0., Ord, 17, r. 5. As to application to disch.irge the order, 
see thid., rr. 6, 7. A.s to tho pioceduie wlicre tho peison entitled CijIh to piocecd, 
see ibid., r. 8 

(A) IbvL, IT. 1, 2, 4. As to when the cause of action survives, see title 
Kxeocioks ami AijMiNiHTiivrous, Vol. XIV., pp. 224, 30o, 312. ‘Whether 
the cause of action Miivives or not, there is no abatoiuent by reason of tho 
death of either party between the verdict or tinding of tho issues of fact 
and tho judgment (R S tl., Ord. 17, r. 1). For iiistarioes of ordeis adibng 
legal persoiiul reprohontiitives ou’the death of tho plaiiitilT, see Jones v. Simea 
0890), 43 Ch. D. 607; Sellora v. (J code {m2), 30 L. K. Tr, 298; reeblea v. 
Oairuldtwisl/e Crban Ihstrnt CJunai, [18961 2 Q. 13. 169, C. A.; Oakey v. Dalivn 
(1887), 35 Ch. 1). 700; Ilutelutrd v. Meye (1887), 16 Q. B. D. 771 ; 1'wycrot.a v. 
Crant (1878), 4 I ’. P. D. 40, 0. A. Ah to similar orders on tlio death of tho defen - 
dant, seo Costa Jtiea Had Co., Ltd. y. Fou'wood, [1900] 1 Ch. 756; Sellois's .Oo’ide, 
aui>ra; Ilarnakill y. Fdnxnda {\88o), ^ Ch. 1). 100; Johnaioii y. Engh ah {1888), 
35 W. R 29, JVtlaon v. Hrrnater (1884), 28 Pol. Jo. 672; Ci 'liiiya v. fi\i ie, 
11903] 1 J. 11. 89. As to adding a rernaiiidcrniun on the death of a tenant for 
life who was pliiintilT, seo Cuppl&t v. ^Sfia/iaa (1892), 29 L. K. Ir. 120, 0. A. ; Iri^ng 
V. Peorflo/i (1868), 18 R. T. 283; IJoirard y. Howard (1892), 30 L. R. Jr. 340; 
Feri'all v. Cwian, [1899] 2 -1. R 470. As to continuing a countorclaini, see 
Andrew v. Aitken (1882), 21 Ch. D. 175, For instances where the action 
cannot bo continued by or against per-ioual roprcHentatives, see Jay v. John- 
atone, [189^] 1 Q. B. 25, 189, C.'A. ; Kirk y. Todd (1882), 21 Ch. D. 484, 0. A. ; 
Phdhpa y. //ow/rav (1883), 2^ Ch. I). 439, 0. A. ; Chafman v. Day (1883), 49 
L. T. 436, C. A. ; Davoren y. IVootton, [1900] 1 I. R. 273, C. A. ; seo Aahfey v. 
Taylor (1878), 10 Ch. D. 768. As to a foreign executor, see Mot'rice y. Smart 
(1882), 26 Sol. Jo. 752 (correcting Jameson v. Marahall (1882), 46 L. T. 480). 
The executor of an executor who has not proved cannot be made a party 
l^Vtlliocks V. Doughty (1892), 29 L. R. Ir. 17). 

(r) R. S. C., Ord. 16, r. 46 ; see Crosaley v. City of Glasgow Life Assurance 
(J'o. (1876), 4 Ch. ]J. 427 ; Webster y. British Empire Mutual Lif« Assurance Co. 
(]880>, 1.7 Ch. 1). 169, (\ A., Cvrtiuay. Caledonian Ftre and Lift Insurance Co. 
(1881), 19 Ch. B.*534, C. A.; Hibernian Joint Stock Co. y. Fottrell (1884), 13 
L. B. ir. 335 ; seo p. 103, anle. 

{d) Se6p. 109, post. , 

(«) H. S. C., Ord. 18, r. 1. As to separate trials, see ibid., rr. 8, 9, and 
Saccharin Corporation, Lid. v. Tr»fd, [1903] 1 Ch. 410, C. A. See also R. S. (?., 
Ord. 16, r. 1, end p. 104, ante. As to joinder of several causes of action by one 
plaintiff against one defendant, see Saccharin Corporation, Ltd. v. Wild, supra; 
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191. No cause of action can, unless by the leave of the court or a 
judge, be joined with an action for the recovery of land, except 
claims in respect of mesne profits, or arrears of rent, or double value 
in respect of the premises claimed, or any part thereof, and damages 
for breach of any contract under which the land or part of it is 
held, or for any injury to the premises claimed (/). 

Sufl-SKrr. 4. — Writ of Summona. 

(i ) /ame. 

192. A writ of summons fe/) can only be issued by a plaintiff 
in person or by his solicitor (h). It must be prepared by the 
plaintiff or his solicitor in a specified form, with such variations 
as circumstances require (i). and presented to the proper ollicor 

('/iiUl V. Stenning (1877), o L'h. D. U‘Jj, U. A. ; Jtagot v. Kaaton (1877), 7 Cli I). 1. 
As to joining diffoicnt causc*^ of ac'tion against different defendants, bco 
Thompson v. f.oridon County Coonnl, [1899] 1 Q. B. 840; SaiJhr v. (lrf>at 
ll’esteru Rail. Co., [1890] A. C. 4.70; (ioirer \. Couhh idge, [1898] 1 U. B. .'548, 
(' A. ; Kent Coni Eiplnration Co. v. Martin (1900), 10 T. li. U. 480, A.; 

Pope V. llawtrcy (1901), 8.") L T ‘JG.'l, C. A.; Jtnllock v. London Qent'rnl 
Omnihm Co., [1907] 1 K B 204, ('. A.; Pennetts v. Mclln-rmth, [189C] 2 Q. B. 
461, C. A. ; Honduras Rail. Co. v. Tnder (1877), 2 Ex. J). 301, C. A. ; Ma.isni/ 
V. Ileynes (18885, 21 Q. B. 1). .'530, 0. A , Hamlrtson v. Hlyth Theatre Co., [1903] 

2 K. B. 03.'5, C. A. ; O'Keefe v. Waidi, [190.3] 2 1. U. 681, 0. A. As to joinder 
of separate causes of ncUon by diffoi’tnit jdanitills, see p. 104, ante. As to 
joinder of claims by 'plaintiffs jointly vnth claiijuw by any of them Heparntoly 
ag.iiTist tlie saino defondant, soo il. S (* , Ord. 18, r. 6; Rr (frti/hf, Kirl'e v. 
Noith, [189.5] 2 C’h. 747, 749 ; of claims by or against husband aiul wife with 
claims by or against cither of them separately, see 11. S. C\, Ord. 18, r. 4 ; of 
claims by or against air oxecutor or administrator as such with claims by or 
against him personally, see K. S. C,, Ord. 18, r. o ; of claims by a trustee 
ill bankru}>tcy with any claim by him in any other capacity, see K. S, C'., 
Ord. 18. r. 3. 

( /■) K. S C., Ord. IS, r. 2; sec title Bi.tAOixn, Vol. AXIT., p. 444; frlcd- 
htll V. J/ioif/ r (ISSO), 14 Ch J». 492; Xonnrh Coif>oratton y. Ifroivn {ISH3), 48 
jL L. T. 898 ; Tnirdl v. Slate (o. (1876), 3 Ch. »>. C>2i ) ; /hmlop v. Manedv (1891), 8 
T. L. K. 43, Southport Tramirays Co. v. (landy, [1897] 2 Q. B. 66, C. A. ; Cook 

V. Knchmarch (1876), 2 Ch. 1). Ill ; Kitehniy v. Kiirhiny (1876), 24 W R. 901 ; 
f/ainhliny v. Wallarn, [1889] W. N. 133; Allen v. Aennct (1876), 24 \V, R. 845 ; 
Foxioell V. Van Orutten, [1897] 1 Ch. 64, C. A.; Jlmhbrooke v. /’rtr^c?/ (1885), .52 
L. T. 672; Dennis v. Crompton, [1882] W. N. 121 ; llrandreth v. Shears, [1883] 

W. N. 89 ; Kendrick v. JMicrts (1882), 30 W. R. 365 ; Hunt v. JVoro/old, [1896] 

2 Ch. 224 ; Phillips v. Phillips 44 Sol. Jo. 551 ; Compton v Preston (1882), 

21 Ch. D. 138; Clark v. Bray (1885), 31 Ch. 1). 68; Lloyd v. Great Western 
Jlairiea Co., [1907] 2 K. B. 727, 0. A. ; Musgrave v. Stevens, [1881] W. N. 163, 
G. A.; Re Pilcher, Pikher v. Hinds (1879), 11 Ch. D. 905, C. A.; Wilmott v. 
Freehold Home Property Co. (1884), 61 L. T. 552, C. A. ; Moores. Ulkoats Mining 
i'o., [1908] W. N. 35 ; Re Derkm, Verhmi v. Codes (1888), 58 L T. 519; and see 
titles Landlobd and Tenant, Vol. XVIII., pp. 558, 559; Real Proi'erty 
AND Chattels Heal. 

(y) As to old and modem forma of action and obsolete writs, see title Action, 
VoL I., pp. 31 et seij. 

{h) As to the issue of a writ by the next friend of a person unddt disability, 
see titles Infants and Ciuluren, Vol. XVn., pp. 133 et eeg . ; liUNATics and 
l^ESONS OF Unsound Mind, Vol. XIX., pp. 462 d sea. • 

(*) B. S. C., Ord. 2, r. 3; App. A, Part 1., Porms: Nos. 1| Mnoral form; 2, 
specially indorsed writ ; 3, ominary form for issue from district registry ; 

4, specially indorsed writ for issue from district registry ; see Yearly practice of 
tbe Supreme Coui't, 1912, pp. 1901—1903. The division in which the action is 
broiuht is specified by an eutTv >n the left-hand corner of the writ, e,g., ** In 
the High Court of Justice,” and underneath “ Eing^s Bench ” (or “ Chancery ”) • 
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Shot. 1, 
An Ordinaiy 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

Recovery of 
land. 

1.SSUC of writ. 


Form. 
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rilACTICE AND PnOCRTHTRE. 


Skot, 1. 
An Oirdlinaiy 
Action in 
ihid King’s 
Bench or 
Chancel y 
Division. 


;«(lorsi'ment 
:n general. 


Ilcprescnta- 
liYC capacity. 


I 'laim for 
i'ccount. 


CJlassification. 


( Irdinary 
indorsement. 


for sealing. WhQn sealed by the proper ofl&cer it is deemed to be 
issued O’). 

A writ of summons may be issued out of the Central OfiQce of the 
Supreme Court or out of any district registry (^). 

The issue of the writ is the act of the party, and is not a judicial 
act ( 1 ). 

(ii.) Imlorsfiitent of Claim. 

193. Every writ of summons must, before it is issued, be 
indorsed with a statement of the nature of the claim made, or of the 
relief or remedy required, in the action (wi). 

If the plaintiff sues or any defendant is sued in a representative 
capacity, the indorsement must show in what capacity the plaintiff 
or defendant sues or is sued (n). 

If the plaintiff, in the first instance, desires to have an account 
taken, the claim for an account must appear on the indorse^ 
ment (o). 

There are two kinds of indorsement of claim, ordinary indorse- 
ment and special indorsement. 

194. An ordinary indorsement indicates the nature of the claim 
generally ; a fuller statement is given in the statement of claim (p). 

Division (B- S. C , Ord 6, r. 5). As to the record of the htlo of the action, see 
t/ud., Ord. r. l!i ; Old. (51, r. 19. As to the description of the parties, see 
Practice Ma.stei s’ Buies, r. 5, and lie Pomous, SuUoh v. Marltn, [1891] W. N. 
139; TojfieJd V. N. 74. As to the dato and ie.sting of the writ, 

se© B,. S. C., Ord. ‘2, r. 8 ; Me Nay v. Alt (1892), 66 L. T. 832 ; Pleaaaiita v. Eaat 
Dertham Loial Hoard (1882), 47 L. T. 439 ; We^aon Urvthera v. Staf/cfr (1882), 
47 Ii. T. 444. As to alteration of date, see p. 139, pvat. 

{j) B. S. 0., Ord. 6, it. 10, 11. The plaintiff or his solicitor, on presenting any 
writ of summons for sealing, mtist leave with the projier officer a copy of the 
writ and all the indorsements thereon, and such copy must be signed oy or for 
the solicitor leaving it, or by the plaintiff himself, if he sues in person (B. S. 0., 
Ord. 5, r. 12). The copy is filed by the officer who receives it, and an entry of 
the filing is made in the cause book, the action being distinguished by the date cd 
the year, a letter, and a number, and, if commenced in a district registiy, by 
the name of the registry (B. S. C., Ord. 5, j;. 13). 

(fc) Ibid., Oni. 6, rr, 1, 2 As, to district registries, see Judicature Act, 
1873 (36 & 37. Vict. c. 66), ss. 60-65'; title Courts, Vol. IX., pp. 69, 71 ; as to 
the Central Office, see B. S. C., Ord. Cl. 

\l) Clarke v. JSraJlaiwh (liSSl), 8 Q. B. D. 63, 68; Hor/ie v. Lawreace {18S6), 
64 L. T. 37 1 ; see title Pijrlic Authorities and Puhlio Officers. Leave of 
the court is' required for the issue of a wiit fur service out of the juiisdiction 
(R. S. C., Old. 2, r. 4); see also p. 101, ««fe, p. 112, jxtat; as to the preparation 
of a writ, see R. S. C-, Ord. 5, r. 10 ; as to the fee for sealing (10«.), see Oi*der as 
to Supreme Court Foes, 18S4, Yearly Practice of the Supreme Court, 1912, 
p. 1759. 

(m) R. S. C., Oi’d. 2, r. 1 ; Ord. 3, r. 1. 

Tn) Ibid.f Ord. 3, r, 4 ; see ibid., App. A, Pait III., s. 7, Forms, Yearly 
Practice of the Sup-eine Court, 1912, p. 1926 ; Worraker r. Pryer (1876), 2 Oh. D. 
109 ; i?e BayUf Fryer v. Boyle (1877), 6 Ch. I). 640 ; Be Tottenham, Tottenham 
V. "Tottenham, [189^ 1 Ch. 628; Be Bhvnt. Kayltr v. Blonnt {IS19), 27 W. B. 
865; Be (Jreavee, deceased, liray v. I'ojleld (1881), 18 Ch. D. 551, 554; as to 
representative parties, see p. 103, ante. 

(o) B. C., Ord. 3, r. 8; see ibid., Ajip. A, Part III., s. 1, Form; Ord* 16, 
r. 1. 

(p) As to farms of ordinal;^ indorsement, see ibid., App. A, Part ITT. Ai 
to to* statement of claim, see title Pueadino, Vol. XXII., pp. 440 et aey. 
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H a plaintiff in a case which does not admit of a special indorse- ^ 

ment (q) wishes to proceed to trial without pleadings, the indorse- in Ordlj^ 
ment of the writ must contain a statement sufficient to give notice Action in , 
of the nature of his claim and must state that, if the defendant 
appears, the plaintiff intends to proceed to trial without ‘pleadings (r). 

196. The plaintiff may specially indorse the writ of summons Bl ylsio n. 
with a statement of his claim or of the remedy or relief to which he special 
claims to be entitled (s), when he seeks only to recover a debt or indorsemeBt. 
liquidated demand in money payable by the defendant, with or 
without interest (t), arising in any of the following ways : — 

(1) upon a contract, express or implied, for example, on a bill of 
exchange, promissory note or cheque, or other simple contract 
debt (a) ; 

(2) on a bond or contract under seal for payment of a liquidated 
amount of money (v) ; 

( 3 ) on a statute, w'here the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt other than a penalty ; 

( 4 ) on a guarantee, whether under seal or not, where the claim 


(q) As to special iiKlorfscmont, boo the text, tn/nt. 

(r) H. S. C., Old. 18a, r. 1. 

f£) As to wliot is a aufficieut statonient, see FruUauf v. Oroscenor (1892), 67 
Tj. T. 850 ; Satchcell v. Clarle (1892), 66 Jj. T. 641, 0. A. , Bradley v. Chamherlynt 
[1893] 1 Q. B. 489; Biilrrn v. Syeujht (1888), 22 Q. B. I). 7; Ilanmcr v. Ch/im, 
[189-l1 1 (i. B. 288 ; Hifut/i v, II thoti (1879), 5 0. P. D., U. A. ; AsUm v. Uunvttz 
(1879), 41 L. T. 521 ; Waller v. UicU (1877), 8 Q. B. D. 8. 

(<) The interest must be due under a contract or a statute ; a claim lor 
intoi’oat by way of unliquidated damages cannot be specially indorsed; see 
Lawrence tfc Berne v. WdlcA/cke^ [1892] 1 Q. B. 696, C. A. ; Ihjky v. Master, Sheha 
Gold Mimny Co. v. Trubahaive, [1892] 1 Q. B. 674 ; Wills v. Wood, [1892] 1 
Q. B. 684, 0. A. ; London and Universal Bank v. Clancarty {Earl), [1892J 1 
Q. B. 689; Gold Ores Bedudion Co. v. Parr, [1892] 2 Q. li. 14; Hamiltoii v. 
.^rogden (1890), 60 L, 0. (cu.) 88 ; and seo title Moxuv axd Moxey-Lendinu, 
A^ol. XXL, p. 41. 

(w) See Lagoa y. Grunwaldt, [1910] 1 K. B. 41, G. A. (money due to a solicitor 
on a bill of costs); Worlcrnan, Clark d; Co., Lid. v. Lloyd Brazileno, [1908] 1 
K. B. 968, C. A. (instalment of money due for building of a steamer) ; Bando v. 
Boden, [1893] 1 Q. B. 818 (amount of dishonoured bill and expenses of noting); 
Lawrence & Bona v. Wtllcotka, supra (amount of dishonoured bill, expenses of 
noting and interest); Westmorclaiid Green and Bine Slate Co. v. Feilden, [1891] 
3 Oh. lo^lO. A. (money due for calls on shares); Orajit v. Easton (1888), 18 
Q. B. D. 302, C, A. (action on a foreign judgment); Norton, v. Gregory (1896), 
73 L. T. 10, 0. A. (action on an order of the Probate Division for tho payment 
of costs) ; Bailey v. Badey (1884), 13 Q. B. D. 866, C. A. ; rrttrhett v. Enyhah 
and Colonial Syndicate, [1899] 2 Q. B. 428, C. A. (action will he for sum due 
under a garnishee order) ; compare liobina v. Eohina, [1907] 2 K. B. 13 (an 
action will not lie upon an order for the payment of alimony) , fvimey v. Ivimey, 
[1908] 2 K. B. 260, C. A. (an action will not lie in the Kin^s Bench Division 
to recover a sum payable for costs under an order of the Divorce Division) ; 
compare Eurber-v. Taylor, [1900] 2 Q,. B. 719, 0, A. (an action will nist lie on an 
order of a county court for payment of costs). As to a specially indorsed writ 
by a mortgagee against a moitgagor when a receiver has been appointed, oee 
Pou,m V. Hill, [1893] 1 Oh. 277, 0. A. ; Lynde v. Waithrmn, [1895] 2 U. B. 
180, 0. A. 

{v) See Qetrard v. Clowes, [1892] 2 Q. B 11 ; Strickland v. Wiilianu, [1899] 1 
Q. B. 382, 0. A. ; Tuther v. Caralampi (1888), 21 Q. B. D. 414, ’As to the 
difference between liquidated damages and a iienaltr, see title DAlCAd££>, 
VoLX.,p.328. 
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Sect. 1. 
An Ordinnry 
Antlonin 
the Sing’s 
Bench or 
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Division. 


What special 
loiiorsctnent 
shoiiKl show. 


Claim for 
costs. 


PlaintiiT suing 
by solicitor. 


PlUCTIOE AND PbOCEDUKE. 

against tho principal is in respect of a debt or liquidated demand 
only ; 

(n) on a trust ; 

(6) in actions for the recovery of land, with or without a claim for 
rent or mesne profits, by a landlord against a tenant, whose term has 
expired or has been duly determined by notice to quit or has 
become liable to forfeiture for non-payment of rent, or against 
persons claiming under such tenant (a). 

The statement of claim indorsed on the writ sVioiild show what 
is the plain tifl:"’ a cause of action, and should contain sufficient 
particulars to indicate to the defendant what the claim is (b). 

Where the writ is specially indorsed (c), application may be made 
by the plaintiff for summai*}" judgment without a trial (rf). 

196. Where the plainliff’s claim is for a debt or liquidated demand 
only, the iiidorsemeiit, besides stating the nature of the claim, 
must state tlie amount claimed for the debt or the demand and for 
costs, and must further state that upon payment within four days 
after service further proceedings will be stuyed (e). 

(lii.) fiult^isement of Addrest. 

197. If a writ of summons is issued out of the Central Office, and 
the ifiaintiff is suing by a solicitor, the solicitor must indorse upon 
the writ if) the address of the plaintiff (y) and also his own name 

(tt) 11. S. 0. Ord. .3, r. 6 ; and, as to notions ror rccovory of land, see titles 
Landi.ord and Tpinant, Vol. XVlIl., iqi. 5!)8, 559; IIkal PROpEiijy and 
Chattels Heal. 

(6) As to foims of iiidorsPincnt, see 11. S. C., App. C, s. d. If tho indorse- 
rrieiit contains a claim which may bo specially indorsed, tho inchision in 
the indorsement of a claim which could not bo Rpecially indorsed does not 
now vitiate tho indorsement Ord 14, r. I (b)). The spociul ludorseinent 

should be headed “ statement of claim ” (Oaftsuhf v, M'Aloon (1893), 32 L. H. Ir. 
308, C. A ) and sliould be sif;nod [ibid. ; K. C,, ( )rd. 19, r. 4). It should lu^t 
contain the word “delivered,” which appears at the end of pleadings (R, S. (]!., 
Ord. 19, r. 2; Vealey. Aviomadic lioUer Fetder (fo. (1887), 18 Q. li. D. 031); 
see Ityletf v. MaiUr, kiheba (fold Miviny Co, v. Trubshawe, [1892] 1 U. IJ. ‘’"t, 
681). As to tho service of a specially indorsed wnt, see Murray v. Hiejihenson 
(1887), 19 Q. H. 13. 60; Anlabyy. Practmius (1888), 20 Cl. 11. *1). 764, 0. A. 
As to taking objection to the indorsement, see Jiobirtsun v. Howard (1878), 
3 C. P. 13. 280; Fawcaa v. Charlton (1883), 10 Q. P. 1). 516. 

(f) As to hpecial mdoisfment, see further title Pleading, \i)l. XXIL, 
p. 440 ; R. S. C., Ord. 20, r. 1 (a). If the plaintiff do not apply for summary 
judgment ,or for directions (.Mcp p. 135, jmst), the defendant must deliver a 
defence within ton days of tho time limited for appearance [Anlalnj v. Vraetoiius, 
supra). 

(d) See E. S. 0., Ord. 1 1 ; and s»*o title JrDn.MhXTS \nd Ortierr, Vol. XVlll., 
pp. 190 ft sty. 

(e) li. S. C., Ord. 3, r. 7. If the writ Ls to bo seived out of tho jurisdiction, 
the time to be fixed for payment is to bo within the time alloi^od for appearance 
{thid.). As to the form of tho statement, see thid., App. A, Part. III., a. 3. 
As to taxation of costs, see thid., Ord. 3, r. 7 ; IIooU v. Earmhaw (1878), 
^9 L. T. 40.9, 0. A.; Flatau v. CuUen (1899), 81 L. T. 402. As to taxation of 
costs generally, title Solicitors.^ 

(/) Where notice of the wnt is served instead of tho writ, the notice must 
have the same indorsement of address as a writ must have ; see R S. 0,, 
Ord. 2, A 5, App. A, Part I., No. 9 ; and as to service out of tho jurisdltetion, 
see pp. 117 vi aeq., poet. 

(g) E. S. 0., Ord, 4, r. 1 ; «ee Dawea v. Sdlojnonaon (1838), 6 Scott, 596. The 
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or firm and place of business (h), with an additional address for Sbot. l. 
service of documents, should his own address not Hbe within three An Ordinary 
miles of the Koyal Courts of Justice (i). Action In 

If a plaintiff is suing in person, and the writ of summons is King’s 
issued out of the Central Office, he must indorse upon the writ his ®®nch or 
place of residence and occupation, and also, if his place of residence 
is more than three miles from the I'oyal Courts of Justice (i), 
another proper place, not more than three miles from the Courts, Plaintiff suing 
to be called his address for service (k). person. 

198. If the writ of summons is issued out of a district registry* Practice in 
the solicitor must indorse the address of the plaintiff and his own ‘iwinct 
name or firm and place of business, together with an address for 
service within the district, if his own place of business is outside 

the district {1) ; and, if the defendant does not reside wdthin the 
district, the solicitor must add a further address for service not 
more than three miles from the Iloyal Courts of Justice (w). 

Similar rules oblain where the writ is issued by a plaintiff in 
person (/.). 

199. If proceedings are commenced otherwise than by wiit of ivoceedintfi 
summons the docuineiit by which the proceedings are originahd 

must contain the same indorsement of address as a W'rit of ^ ‘ 

summons (o). 

(iv.) Com in rent Writs. 

200. At the time wIhmi the original writ of summons is issued, or roncurrent 
at any time during twelve months afterwards, the plaintiff may issue 

one or more concurrent wiit or writs (p). Jjacli such writ is 
tested of the same day as the original writ, and is marked with 
a seal bearing the word concurrent ” ajid the date of issue of 


address inubt bo the icsidonco of the pltiiuliff ami not his place of business, 
unless he rosidos there {Stoi/ v. Jtees (ISf)O), 2-1 Q. IJ. J). 718, 1’ A.; He a 
Hnliritor, Kfirpt-les v. FrirdJ under (1889), J. 1’. 264; Jie a Solo i tor (1889), 
fi T. L. K. 339; and see Yoolttrn v. Uatt (18.39), 4 M. & W 582; compare 
Hawkins v. Jihuk (1898), M T. J.. II. 398). 

(^) R. S, (’., Ord. 4, T. 1 ; soc Kmihheart v. Ayrc (1S33), 2 Dowl. 143; Danes 
y. Solomonso 7 i (1838), 6 Scott, 598, tinutk v. Dohhtn (1877), 3 33x. i) .338, tJ. A. ; 
Lloyd V. Jon^ (1836), 1 M. W. 549; see Malfey v. Sliejdey (1892), 68 L. T. 
294 ; Ite Nemen, <\irrnthers v. Xewtn, [lOO.i] 1 C’h. 812. 

(t) Petty y. Daniel (188(5), ;J4 t’h. D. 172, 178. The exact spot fn>m which 
the three miloa are to bo incasurod is “ the pnncijial entrance of the (Vntial 
Hall” (It. S. (;., Ord. 4, r. 1). 

(k) Jbvl , r. 2. 

(^) Ihtil., r. .3; sec ibid., Oi”d. 3.5; Smith v. Dobbin, snjna. 

(m) Ibid., Ord. 4, r. 3; Ord. 6, rr. ,3, 1, see The W. A. Sholfen (1887), 
13 1*. D. 8 ; Smith v. Hammond, [189(5] 1 (i. B. 671 ; Zueento v. Youiuj (1890), 
38 W. B. 474; The Ildenslea (1881), 7 L*. D 57; CIvkey y. Loiuh u and North 
Western Rail. Co., |_1905J 2 1. R. 261. 

(r*) I.t., by originating suinmoiis (R. 8. 0.,. Ord. 64, r. 4 k; see p. 186, co«f)t • 
petition (B. S. C., Ord. 52, r. 16; see p. 188, post), notice of in«>tion (R. S, C., 
Ord. 5, r. 9 (c); see p. 188, ptisi), or special case (R. S. C., Ord. 34, r. 8). 
fo) Ibid., Ord. 4, r. 4 ; soe the text supra, v 

(») B. S. C., Ord. 6, r. 1. As to the issue of a concurrent writ mo A than 
tWMve mouths after the issue of the original writ, see title LiMiTATictM OF 
Actions, Vol. XVII T.. p. 188. 
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Sect. 1. the concurrent wiit (q). Each such writ is only in force for the 
An Ordinary period during Vhich the original writ is in force (r). 

Action in A writ for service within the jurisdiction may bo issued and 
the King’s marked as a concurrent writ with one which is to be served, or 
Bench or notice of which in lieu of service is to be given, out of the juris- 
DiSum ‘iietion («), and dec remu (/). 


service of 
concurrent 
wnt out of 
jurisdiction, 

Renewal. 


Loss of writ 


(v.) 

201. For purposes of seivice, an original writ of summons is in 
force for twelve months only from the day of the date of tlie writ, 
including such day (a). If any defendant named in the writ is not 
served within this period and efforts have been made to serve 
him, or if there is any other good reason, the original or con- 
current writ of summons may be renewed for six months from the 
date of such renewal inclusive, and so from time to time during the 
currency of the renewed writ. A writ so renewed remains in force 
and is available for all purposes, from the date of the issuing of 
the original writ of summons {b). 

On proof of the loss of a wiit the production of which is necessary, 
the court or a judge may order a copy which is proved to be 
correct to be sealed and served in lieu of the original w^rit (c). 


(vi.) Sei-vice. 

Service m 202. A writ need not be served if the dofeiidant, by liis solicitor, 
{jeucraL undertakes in writing to accept service and enters an appeal - 
ance (d). In any other case the writ must bo served wdthin twelve 


{q) R. S. C, Ord. 6, r. 1 ; &oo Collins v. A’ulU linfu/i and Mercantile 
Insurance Co., [1894] 3 Ch. 228; Tradl v. Porter (1878), 1 L, II. Ir. 00. 

(r) R. S. 0., Old. 6, r. 1, T.e,, for twelve mouths fiom the day of the date of 
the uiigiiial writ ; but, jh to renewal, 5>oo the to\t, ihjni. 

(s) 1{. S, C., Ord. 6, r. 2. As to seivice out of the jurisdiction, soo p. 117, 
/lost. 

(t) R. S. C., Ord. 6,r. 2 ; seo ^ma'/iaj/e v. Tom/e (ISSO), 1 7 Q. B. T) 644, C. A. ; 
Jieddington v. JJiddivqinri (1876), 1 P. I). 426; JJadische .Imlm nnd Soda Fabri/c 
V. Johnson (Henry) <fc Co. and Basle Chemical Works, liu.dfii I.edler, [1896 1 1 Ch. 
25, C. A. ; nurt v. Bowen (1891), 8 T. L. R. 28 ; The Dve dWnmale, [1903] P. 18, 
O. A. A concurrent writ for service out of the jurisdiction can only be issiieii 
by leave of the court or a judgfe (R. S. 0 ., Ord. 2, r, 4 ; and see %ijid , Ord. 11, 
r. 1 ; and note (1), p. 110, ante). As to seivice, see Ford v. Bheppard (1885), 63 
L. T. 564; Western Snhnrlan and Noitiny Hill Permanent Bmiefit ButltHny 
Society v. Itucldxdye, [’l90o] 2 Ch. 472. 

(«) BJ. S. C., _Ord. 8, r. *1. /.<?,, the writ must be served within twelve 
months, unless it is lenewcd ; for purposes other than service tho writ is in 
force even after the e.xpir.iUon of twelve months ; soe Re Kerly, Son and Verden, 
[1901] 1 Ch. 407, 0. A. 

(h) R S. 0., Ord. 8, r. 1 The application to renew the writ may be made 
ex parte to a master in chambers. As to sealing the renewed writ, see 
tbid , App. A, Part I, Form No. 18; ibid., Ord. 8, r. 1. As to applica- 
tion for renewal, see lie Jones, Eyre v. Cojo (1877), 46 L. J. (cH.) 316. As to 
when the application will only be giiuited in special circumstances, see title 
Limitation of Actions, V ol. "XIN., p. 188. As to evidence of the renewal of 
the wriL see R. S. 0., Oid. 8, r. 2. 

(c) Jhid., r. 3. As to the practice before this rule, see Davies v. Garland 
[1875J, 1 a B. D. 250. 

{d) R. a 0., Ord. 9, r, 1 ; see The Anna and Bertha (1891), 64 L. T. 
332 ; The Orimdon, [1909] P. 171 ; Me Kerly, Son and Verden, supra. The 
writ must hd actually dclj\ered to the defendant's solicitor; the usaal foTm 
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months of its issue, or, if it i.s renewetl, while tjie renewal is 
in force (e). 

There are two kinds of seiNice, personal and substituted (/). 

OO /'. mil. 

203. In ordinary cases, if there has been no undertaking by a 
solicitor to accept service, the W'rit must be served personally on 
the defendant. 

A writ is personally served by giving to and leaving with the 
defendant a copy of the writ and showing him the original, if within 
a reasonable time he demands to see it (//). 

A writ may be served at any hour of the day or night, and on 
any day except Sunday, so long as the original writ or a renewal of 
it is in force (/<). 

A writ may be served at any place within the jurisdiction of the 
High Court (?), and by leave out of the jurisdiction {k). 

is for tlie aoUcitoi to iiulor-o the writ with an ufcoptfinco of service and *an 
iiudortakmg to appear [lie Ktrbj, iHou ami Venlen, [1901] 1 Ch. 4C7, 176, 0. A.). 
As to the relation of solicitor mid client , see tillo SoLIOTTOUS. 

(«) See p. 114, auie. 

/) 11. S. 0., Ord. 9, r. 2. 

(n) Oojija V. JluntingtoLoer {Lord) (1<S81), 12 if. d' \V. 503; dui/ v. Jladdy 
[1898] 1 Q. B. 12, (J. A., pr ( 'ot J ixs, h.J., at p. 18; Wo)leii\. iilover (1730), 

2 Stra. 877 ; Pujeony, (1818), 8 Tunnl. 410. If lh<' 'icfendimtrefust« !o take 
the copy, the poiion who is .solving the wiit -ilKaild infonn him what it eontaiuH 
and loavo it as nearly in his po^sos^'icii or coiitiol as he can, c.7., it is enough if 
iho process' server throws the writ down in the defendant’s presence alter 
informing him of its contents {Thornton v. Pheney (1832), 1 Bowl. 441, 443); 
ljut the process- server must do this in the defoudant’s presence and must h9 
siifliciently near to him to bo able to hand him tlie copy ; thus, if the server is 
outside a house and the defendant is at an upper wnidow of the house and the 
pi'ocees-server holds out a copy of the writ to the defendant and tells him that 
It is a writ against him and throws it down in tlio presence of the defendant’s 
wife, this is not suflicient service [Heath v. Wlute (1844), 2 Dow. & L. 40; boo 
Hoggs V. If unfingtower [Lord], supra ; Baiigue Hmse et Frattgnise v. Clark, [1894] 
AV. N. 203; 2^'rith v. Poneyal [Lout) (1831), 2 Bowl. 627; Daiivs v. Morgan 
(1832), 2 Cr. & J. 237). As to the demand by the plaintiff to see the original 
writ, see Jay v. liudd, sujtra; Petit v. Ambrose (1817), 6 M. & S. 271 ; WeslUg 
V. Jmes (1821), 6 Moore (c. v ), 1G2, Thonuia v. Peanc (1821), 2 B. & 0. 761'; 
Phillvpami dfe Son v. Kmannel (1887), 56 L. T. 808; Uawthern v. Jhnria (187.5), 
23 "W. K. 214. An immaterial vniinnce between the copy and the writ docs 
not vitiate the service [Ilanmer v. Clxfion, [1881] I Q. B. 238). The writ may be 
served by a plaintiil in person or by anyone authorised on his behalf. 

(A) Upton V. Mackenzie {Mi'll), 1 Dow. & Ry. (k. b.) 172 ; Puddte v. Cooper 
(1822), 1 Bing. 66; Murray v. Stephenson (1887), 19 Q. B. D. 60; Sunday 
llbservance Act, 1677 (29 Car. 2, 0. 7.), s. 6; Taylor v. Philips (1802), .3 East* 
156 ; and see titlo Timu. 

(t) Le., the territorial juiisdiction {Re StnUh (1876), 1 P. B. .’OO), which, 
includes England, Wales (stat. (1636—1536) 27 Hen. 8, c. 26), and Borwtek-on- 
Tweed (Yearly Practice of the Snproiuo Coui^, 1912, p, 61), as far a.s low water 
mark {B. JIairis v. The Franconia {O'lvnera) 2 C. P. D. 173; R. v. Keyn 

(1876), 2 Ex. B. 63). Scotland, Ireland, the Isle of Man, and Channel Islands 
are out of the jurisdiction (Yearly I’ractice of the Supreme Court, 1912, p. 61). 
A BritiBh warship is always within the jurisdiction (Fraser v. Akers (1891), 35 
SoL Jo. 4i77 Seagrove v. Parks, [1891] 1 Q. B. 651). As to the Tliug’s pA^os, 
see y. S<oW>s7l790), 3 Tern Rep. 736. As to service ia court, see PoiUe j,, 
OotUd (1866). 1 H. & N. 99. 

{k) As to service out of the jniiNdietioii, see p. 117, post. 
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Se<,t. 1 . 
An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 

Who ma3' be 
served. 

Service by 
agreement 
of parties. 

Special mot lea 
of service. 


204. Any por.son, whether a British subject or not, who is found 
at tlie time within tlie jurisdiction can be served (/), except the 
King (in), a foreign Sovereign (n), a foreign ambassador (o), or his 
0 dicer or servant (p). 

205. Any special mode of service not prohibited by the Kules of 
the Siiproiue Court ( 7 ) may, by agreement of parties, be substituted 
for the prescribed inode of service (/). 

206. In addition to other jiarticular modes of service dealt 
with elsew’here (.s), the following are special methods of effecting 
service : — 

A writ against the inhabitants of a hundred or other like 
district may bo served on tlie high constables or any one of them, 
or where there is nr liigh constable, on any other acting chief 
ollicer of police of the county in wliich such hundred or district is 
situate (/). 

A writ ngainst the inhabitants of any county of any city or town, 
or the inhabitants of any franchise, liberty, city, town, or place not 
being a part of a hundred or other lilu distiict, may be served on 
some peace officer of such place (a). 

In an action to recover land, service of tlie writ may, in case of 
vacant possession, w'hen it cannot be otherwise effected, be made by 
posting a copy of the writ upon the door of the dwelling-house or 
other conspicuous part of the property (w). 


(/) V. North Amertcau Land and Timber Co. (19(H), ‘JO T. L. E. 632; 

At fiebeehkalxi Daviixthih ** IhrmUra'* v. Urand Trank Part/ir Railmay, [1912] 

1 K, 13. ‘2‘22, C. A ; Saciharin < 'Otjhji aiion, J4d. v. (Jheinwhe L'ubrtk von Ifet/thn 

AkUentjendlachaft, ^ A.; Alliwn v. I ndependcjit Press Cable 

Associattou 0 / Ausinthisut, /itit. (1911), 28 T. L. H. 128, C. A. 

(m) S«o title Acj’Ion, Vol. .1, p. 17. As to petitions of see title 

CoNsriTCTioiy'AL Law, Vol. VI , p 413 
(w) Mit/hdl Y. Jo/iute ((Sw/ton), [1891] 1 U, 13. 149, C. A. ; 'I'ht i/f/aay, [190(i] 
V. 270; ktatham v. Utalham and the (Jaekwar 0 / liarod-it, [1912] P. 92; hco title 
AcTIOJf, Vol I., pp. 18, 19 

( 0 ) Magdalena Steam NaviqaUan Co. v. Marlin (1869), 2 bl. & E. 94; Gladstone 
T. Musnrvs Bey (18G2), 1 Ilem. & ll. 495 ; Miisurns Bey v. Uadban, [1894] 

2 Q. B 352, C. A.; see title Comstitutional Law,' Vol. VI., pp. 430 


et set/. 

(®) Macartney v. <7ar/;»« (1890), 24 Q,. B. 11. 368; Taylor y. Best ([bo4), 14 
C. B. 487 ; see title Cons titutional Law, Vol. VL, p. 432. 

(g) Jirttish yVa^ivn Co. v. (fray, [1896] 1 (L B. 35, C. A. 

(r) Montgomery v. Liebenthal, [1898] 1 Q. B. 487, C. A. ; Tharsu Sulphur and 
C< pper Co. V. Sot iet^ dea Metaux (1889), 63 L. J. (Q. B.) 435. 

{$) As to service of writ in particular circumstaucos, soe titles Clubs, Vol IV. 
p. 4‘26 ; Companies, Vol. V , to. 14, 20, 83, 671, 678 ; Coepoeations, Vol. VIII 
p 395 ; Cbown PKAcncK, Vol. X., p. 9 ; Erienuly Societies, Vol. XV. 
p. 191; llUSBAKl) AND Wii'E, Vol. XVI., p. 454; INFANTS AND ClIlLUEEN 
Vol. XVII., p. 140 ; Lunatics and Persons of Unsound Mind, Vol. XIX. 
p. 464; Partnership, Vol. XXII., p. 42; Trade and Trade Unions 
Shipping and Navigation. 


33 Viet. 



p. 462. 

(w) R. S. 0., Ord. 9, r. 9 


see Isaacs v. Diamond 1880] W N. 75 ; and see 
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(b) SiihatituteJ, 

• 

207. When seivice of a writ is required and it is made to appear 
to the court or a judge (a;) that the plaintiff is from any cause unable 
to effect prompt personal service, the court or a judge (x) may make 
such order for substituted or other service, or for the substitution 
for service of notice, by advertisement or otherwise, as may be 
just (//). 

(o) Out oj the Jurist] uiiou. 

208. A writ of summons or notice of a writ of summons may be 


titles Landloro and Tenant, Vol. XVIII., pp. 6 d8, 559; Heal J'roperty 
AN'D Chattels Heal. 

(x) As to the nioiining ol tlio court or a judge,” see note ( / ), p. 103, ante. 
(yj It. W. C , Old, 9, r 2 ; see ./ay v. liudd, [i89S] 1 (i. IJ. 1 2, C. A. Substituted 
service will oulj' bo fudorod, whore oi dinary service is legally possible (Slmnan 
V. Neuf Zadand (Juierhuiod (1S7(3), 1 0. P. IJ. 5(>3, C. A. ; Field v. Jtennett (188(>), 
56 Tj. J. (q. n.) <S9 , Ft!/ v. Moore (1889), 23 Cl. 11. IJ. 395, C. A ; Wtldivt/ v. lieau, 
[1891] 1 (1. 11. 100, C. A ; Worttder Banking Co. v. Fiihank, [1891] 1 Q. 11. T84, 
C. A.; MighfU v. Johore {HulUm), [1894] 1 Q. B. 119, (’. A.). Substituted 
service of an ordinary wnt cannot bo ordoiod, when the defendant was out of 
the jurisdicliou at the time when the writ was issued, unless he went away to 
avoid service {Jny v. liudd, su2)ru ; Fry v. Moore, supra; Wilding v. Bean, 
supra; see, fuiiher, O'Connor v. Btar Newspaper Co. (1891), 30 Jj. R. Ir. 1; 
Woradcr Banking i^o. v. Firhank, supra; Clokeg y. London and Noith Western 
flail. Co., [1905] 2 I. R. 251 ; lie Urtpikart, Fc parte Viqnhart (1890), 24 Ci. B. D. 
723, C. A.; Tnnt Cytle Co. v. Beattie (1899), 15 T. L. R. 176, 0. A.). As to 
Huhstituted service of a writ issued for service out of the jurisdiction, see Western 
Bull urban and Nottmg IhU Fcrmanent Benefit Budding Society v. Bucklidge, [1906] 
2 Ch. 472; Ihiion y. /lorneinan 3 T. L. R. 3 ; Field y. Bennett, supra ; 

De Bernales v New Yurlz lUrald, [1893] 2 Q. B. 97,n. , llwrwfer Banking Co. v. 
Firbank, supra; T/uhner v. Tnibner (1890), 15 P. J). 24; Seaton v. Clarke 
(IK90), 26 li. K. Ir. 297; ITray v. Wray and lYAlmtida, [19(MJ P. 132 ; Ford 
V. Sheppard (1885), 53 li. T. 564. As to service out of tho jurisdiction, see 
the text, injra. Substituted service means .seivice on soiiio person other 
than the defendant himself, e.g , on an agent {Hope y Nope (1864), 4 Vo Q. M. 
&G. 328; llohhtatae v. C’oaWrn?/ (1841), 12 Sim. 110; Halt v. Uerwlg (1873), 
8 Ch. App. 860); solicitor (A'e Slade, Slade v. J/nlme (1881), 18 Ch. I). G63; 
Cooper y. Wood (1842), 5 Beav. 391 ; Sergtson v. lieannn (1852), 16 Jur 1111 ; 
Bailie v. Blanehci (1864), 10 L. T, 365; Waters y. Waters (1876), 34 L. T. 33; 
Hope y. Carnexjie (1865), L R. 1 Rq. 126; Byrnoud v. CVo/^ (1876), 3 Ub. I). 
512, C. A. ; but see 'I'he Pommerama (1879), 4 P. I). 195 ; Maryreft v. Kmanuel 
(1890), 6 T. V. R. 153; Odteaine v. Odevairie (1888), 58 I<, T. 564) ; medical 
officer ill charge of lunatic {Raine v. Wilson (1873), L. R. 16 Kq. 576, Thun y. 
Smith (1879), 27 W. R. 617; see Jle McLaughlin, [1905] A. C. 313, P. 0.; 
but see now R. S. C., Ord. 9, r. 6); defendant’s wife {WhiUhaveu Bank v. 
Thempsm, [1877] W. N. 45 ; Mulloirs v. Bannuter, [1882] W. N 183) ; brother 
{Coulburn v. Carshau) (1883), 32 W. R. 33); partner {Kinder v. Forbes (1840), 2 
J^av. 503 ; Leese v. Martin (1871), L. R. 13 Eq. 77 ; Worcester Banking Co. 
v. Ftrbcmk, [1894] 1 tl. B. 784, 0. A.). As to substituted service on a defendant 
in prison, soe Bland v. Bland (1870), L. R. 3 P. & D. 233 ; and as to substituted 
service by post or advertisement, see Capes v. Brewer (1875), 24 W. II. 40; 
Mellows V. Bannister (1883), 31 W. R. 238, Cook y. Deg (1876), 2 Ch. D. 218,* 
Crane y. Jullion (1876), 2 Oh. D. 220; Jlafael v. Ongley (1876), 34 L. T, 124; 
Whitlen/ V. Honeywell {\m), 36 L. T. 517; Hartley v. DRke fI876), 35 L. T. 
706 ; kyland's Glass Fngineertng Co. y. Fhonix Co., Ltd , [1911] 2 1. R. 532. 
Every ^plication for an order for substituted or other service, or for the sub- 
stitution of notice for service, must be supported by an affidavit setting forth 
the grounds of the application (R. S. 0., Ord. 10, Memorandum adopted tiy the 
King’s Bench Masters, Yearly Practice of the Supreme Court, 1912, p. 59). 
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skct. 1. 

An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 


Bcrvcd out of the jiiriHdictioa by leave of the court or a judge in the 
following cases {a ) : — 

(1) When the whole subjcet-inatter of the action is land situate 
within the jurisdiction (6), or the perpetuation of testimony relating 
to the title to such land (c) ; 

(2; W'hcii any act, deed, will, contract, obligation, or liability 
airectirig land or hereditaments within the jurisdiction is sought 
to be construed, rectified, set aside, or enforced in the action (d ) ; 


(3) When any relief is sought against any person domiciled or 
oidiiiarily resident within tho jurisdiction (e) ; 

(4) When the action is for tho administration of the personal 
estate of any deceased person domiciled within the jurisdiction at 
tho time of his death, or for the execution, as to property within the 
jurisdiction, of the trusts of any written instrument of which the 
person to be served is trustee, and which ought to be executed 
according to the law of England (/) ; 

(5) When the action is founded on any broach or alleged 
breach, within the jurisdiction, of any contract wherever made, 
which, according to its terms, ough' to be performed within 
the jurisdiction (<;) ; but this provision has no application if 


(а) R. S. 0 Old. 11, r. 1 ; Bee also title Coxplfct of Laws, Vol. V'"!., p, 202, 
not;o(^); and as to service on foreign corporations, see I'bifJ, pp. ISl, 182; 
titles OoliPANlES, Vol. V., p. 20; CoRPoavnoxs, Vol. Vill., p. ;J9a. 

(б) R. S. 0., Ord. 11, r. I (a). This refers to actions for recoveiy of land 
and of the like kind (Affnew v. Uaher (1884), 14 Q. B. D. 78; affirmed 0. A.), 

(c) R S. 0., May, 1912, rendering obsolete Shngshy v. SlmgshT/, [1912] 2 Oh. 
21, C. A. 

(d) R. 8, 0., Ord. 9, r. 1 (h). This in<dudoB an action for broach of covenant 
to repair (see Tamcll v. Ilallen, [1892] 1 Q. B. 321) ; for compensation for 
tenant right {Kay v. Sutherland (18H7), 20 Q. B. D. 147) ; for rent (soo 
Aynew v. Usher, svpra) ; fbr a dedarotion that defendants aie trustees of 
band within the jurisdiction (A. -6^. v. Drapers' Cb., [1894] 1 I. E. 180, 0. A.); 
to enforce a chaTging order on lan»l {semhle, Moritz v. Stephan (1888), 58 L. T. 
810; see Kolchmann v. Meurice, [190.3] 1 K. B. 634. C. A.). An action for 
slander of title to land is not within this pait of the rule (C'a^e^ v. Arnott (1876), 
2 C. V. D. 21 ; and compare liree v. Alarescaiix (1881), 7 (4. B. D. 434). 

(c) R. 8. 0., Ord. 9, r, 1(c); Bee^Slingshy v. Shngsby, svpra; “Person” 
includes corpoiation (see R. 0., Oiil. 71, r. 1); see Hadad v. Brvee 
(1892), 8 T. L. R. 409; Haivetf v. Dougherty (1887), 56 L. T. 322. As to tho 
moaning of “ doinioiled/’-spe title Conflict of Laws, Vol. VI., pp 182 ef seg. ; of 
“ordinarily resident,” see lie WilliaTns (1872), 8 Oh. App. 690; Re Bowie, Ex 
parte BxeuU (1880), 16 Ch. I). 484, C. A. ; New Chile Gold Mining Co. v. Blanco 
(!888), 4 T. L. R. 3-16; Ghikie v. Afusunu (1909), 25 T. L. R. 225; and see 
Allison V. Independent Press Cable Association of Australasia, Ltd. (1911), 28 
T. L. R. 128, 0. A.; ActiesselsJcahet Dampskih ** Hercules" v. Grand Trunk 
Pacific liad. Co., [1912] 1 K. B. 222, 0. A. ; and title Cobporations, Vol. VIIL, 
p. 395. 

(/) R. S. 0., Ord. 11, r. 1 (d) ; Jie Eager, Eager v. Johnstone (1883), 22 Ch.D. 
86, 0. A. ; Field v. Bennett (1886), 56 L. J. (o. B.), 89, 91 ; Wood v. Middleton, 
[1897] 1 Ch. 131; Be Orr Ewing, Orr Ewing -v. Orr Ewing (1882), 22 Ch.D. 
4.'>6, C. A. ; lie Lane, Lane v. Robin (1886), 55 L. T. 149 ; see title Executom Aim 
.Ndministhatobs, Vol. XIV., p. 334. The property which is subject to 
trusts of the Instrumont must be actually situated within the jurisdiction 
{Winter Y. irtnter, [1894] 1 Oh. 421). 

{q) *B. S. 0., Ord. 11, r. 1 (e). Leave refused, if there is no contraot or if the 
action is not founded on contract; bob M' Stephens v. (1880),*49 L. J., 

(cii.) 397, 0. A. ; Nathan v. Seitz (1888), 4 T. L. B- 670 ; Busnll v. Shdton 
(1891), 8 T. L. R. 27 ; Mordz t. S*ephan (1888), 58 L. T. 830 ; Kammenn v. 
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the defendant is domiciled or ordinarily resident in Scotland or 
Ireland (h); 

(6) When any injunction is sought as to anything to be done 
within the jurisdiction, or any nuisance within the jurisdiction is 
sought to be prevented or removed, whether damages are or are 
not also sought (i) ; 


‘S®OT. 1. 

An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 


Meurue, [1903] 1 K. 11. 534, C. A.; Deutsche jYut tonal Hank v. Paul, [1898] 1 
C'h. 283. It is not necessary thut there should bo an express provision in the 
contract that it should be perforiried within the jurisdiction {lieijtwlde v. Coleman 
(1887), 36 Ch. D. 453, 464, 0. A. ; fieinv. Stein, [1802] 1 Q. 11. 753, C. A. ; Dural 
(Charles) & Co., Ltd. v. (Jana, [1904] 2 K. 11. GJSo, 0. A. ; Crazier , Stephens <t (\). 
V. Auerbach, [1908] 2 K. B. 161, 0. A.), but the contract must cither expressly 
or by implication so provide (Bell v. Antwerp, Lrmdon and lirazU Line, [1891] 1 
a B. 103, 0. A. ; HotrUr v Jlanocer jrorAs (1893), 10 T. L. R. 22. 103, 0. A.). 
It is sufficient, if part of the contract ought to be performed within the juris- 
diction, and there is a breach of that part within the jurisdiction (Bein v. Stem, 
supra; The Elder, [1893] P. 119, 126, 0. A.). If the proper inference from the 
contract is that payment i.s to be made within the jurisdiction, then non-pay- 
ment is a bi-cach within the jurisdiction (Thompson v. Palmer, [1893] 2 Q B. 
80, C. A ; Bein v. Stem, siijjra ; Golden v. Darloio (1891), 8 T. L. B. 57, 0. *A . , 
Duval (Charles) A ('u.. Ltd. v. Guns, supra , Itoby v. Snaefell Mminq Co., Ltd. 
(1887), 20 Q. 11. I) 152 ; Hassall v. Jjairrence (1887), 4 T. L. R. 23). If such an 
inference cannot be propoily drawn from the contract, leave to serve fuit of 
the jurisdiction is not granted (BcH v Antwerp, London and Brazil Line, supra ; 
Anger v. Vasnier (1902), 18 T. L. R. 596, C. A.). Jf the contract is to deliver 
goods and the jiroperty pa'-sc'.s in Kngland, the failure to deliver i.s a breach 
within tJie jurisdiction (Nathan v. (1888), 4 T. h. R. 570) ; if tho property 
passes abroad, the failure to deliver is not such a breach (Cromer, Sieplmts 
A Co. V. Auerbach, supra, Wancke v. Wirtqrcn (1889), 58 L. J. (q. b.) 519; 
Jlandyn A Co. v. Ortcadtsceen A Co. (1890), 6 T. L. R. 274, C. A.; ParUr 
v. Schuller (1901), IT T. L. R 299, 0. A.). It the contract is one that according to 
its terms, cun wholly be porl'ormcd abioad, or maybe performed here or abroad, 
leave will not 1)0 giantcd ((bomber v. Leyland, [1898] A. 0. 524 ; litU v. Antwerp, 
London and Brazil Line, supra ; The Euler, supra]. If the breach takes place 
out of the jurisdiction, leave cannot be given (Crozier, Siepheiia A Go. v. Auerhath, 
supra; J'aiker v. Schuller, supra, Wa/uke v. Wmqren, supra). In an action 
for wrongful dismi^val, if the notice of dit-missal is given by a foreigner resident 
abroad by a letter written and posted abroad to the plaintiff hei o, there is no 
brc.ach within tho juiisdicdiou (Holland v. Jiennelt, [1902] 1 K. B. 867, 0. A. ; 
JTannttim v. Barr (1880), 18 1j, R. Ir. 297, C. A. ; Mutzenbecher v. La Aseguradora 
Espahola, [1906] 1 K. B. 254, C. A ) As to action for breach of promise of 
marriage, see Frankly n v. Chaphn (1900), 17 T. L. R. 84, C. A. ; Cooper v. 
Knight (1901), 17 'f. L. R. 299, C. A. If there is primd facie evidence of a 
breach within the jurisdiction, and the broach is disputed on the other side, 
leave is given to serve out of the jurisdiction, unless the primd facie case is 
entirely displaced (/fadtsc/ic A aiYm und Soda Fahrik Chemtsrhc Fahrik vormals 
Sandoz (1903), 88 Ij. T. 490, C. A. ; affirmed suh nvm., Chemtsche Fahrik vormals 
Samluz V. Badiache Amlin and Soda Fahriks (1904), 90 L. T. 733, II. L.). 

(A) R. S. C., Ord. 11, r. 1 (e); Lenders Anderson (1883), 12 Ch B. D. 50; 
Channel Coaling Co. v. Boas, jri907] 1 K. B. 145 ; Jones y. Scottish Accident 
Disurance Co. (1886), 17 Q. B. D. 421. A peiwn domiciled or ordinarily 
resident in Scotland or Ireland may agree that service upon an ageut i&JSnglatid 
in an action to which this provision relates ihall bo good stirvice {Montgomeni v. 
Liebenthal, [1898] 1 Ci. B. 487, 0. A. ; Thants Sulphur and Copper Co. y. SociftS 
des Metaux (1889), 58 L. J. (q b.) 435). In an agreement of tenancy between an 
BingliBh company and a person resident in Scotland, a clau^ by which the 
tenant submits to the juiisdiction of tho High Court of Justice in England, 
does net enable the court to direct service of a writ in Scotland in an action which 
eoxnes within B. S. C., 0i*d. 11, r. 1 (e) (British Wagon Co. y. Gray, [1896] 1 Q. B. 
66, C. A.) 

(•) R. S. C,, Ord. 11, r. 1 (f). A plaintiff cannot acquire a right to servo a 
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Sect. 1. (7) When any peraon out of the jurisdiction is a necessary and 

An Ordinary i)roper party 'to an action properly brought against some other 
Action in person duly served within the jurisdiction {k). 
the King’s 

Bench or 209. The granting of leave to serve a Avrit or notice of a writ 


Chancery out of the jurisdiction, in cases where it may be given under the 
Division, above-mentioned provisions, is a matter for the discretion of the 


matter m the defendant out of the jurisdiction by merely claiming an injunction ; the claim 
discretion of injunction must be made in good faitb (/)e liernales v. AV/w Yotk fferahf, 

the court. 2 Q. 13. 97, n.). Leave to seivo out of the jurisdiction is refused if the 

court is satisfied that there is no reasonable probability that the plaintiff 
will obtain an injunction (irn^son rf: Sons v. Daily Jiecord{<iIasyoir), Ltd., p907] 
1 K. B. 853, C. A.). Aprirnd /ucie case for an injunction must be made out 
before leave is granted (/hdische Amhn vvd Soda l^abrtk v. Johnson {llenry) <{• 
Co. and linsle Chemical l*orA«, Bindschedhr, [1896] 1 Ch. 25, ('. A.; [1897] 2 
Ch. 322, 3J5, C. A.; Chemiacke Fabrik lormals Sandoz v. IJadisrhe Amlin und 
Soda Fahriks (1904), 90 L. T. 733, 11. L ; Alcv.ander v. Vahnime (1908), 2.') 
T. L. 11. 29, r A.). The act to be restmuiod must be ono within the jurisdiction 
{Kinahany. A’l/ia/mn (1890), 45 Oh. H. 78; ^Morocco Hound SyndHoie y Harris, 
[1895] 1 Ch. 534 ; Ikulische Amltn vnd Soda CohrikY. Johnson [Henry) rfc Co. und 
Jiasle Chemical Mori-i, Btndachedler, [1897] 2 ( li. 322, 315, 0. A ; Jic De Penny, 
De Penny v. Christie, [1891] 2 Ch. 63, 68 ; Marshall v Mara1udl[\^^^), 38 Cli. D. 
330, 0. A. ; Jit Ititrland*8 Trade-mark, livrland v /trot burn Oil Co. (1889), 41 
Ch. J). 542; Tozter v. Hawkins (1885), 15 Q. 15. J). 650, 680, C. A ) ; and see, 
generally, titles Injunction, Vol. XVIT., p. 275; Nuisanck, Vol. XXL, pp. 
550 et sey. 

[k) B. S. 0., Orel. 11, 1. 1 (g). If the conditions proscribed by this sub-rule 
are complied with, leave for service out of the jiirisdiction may bo given m 
cases in which leave could not be given under the other sub-rulos, c.7., in an 
action of tort whole one of the defendants is not domiciled or fmlinarily 
resident in England (Cro/t v [1893] 1 U. 13. 419; WiHwmb v. Cart wriy lit, 

[189.5] 1 Q. 13 1 12. (h A. ; The Due d'Atimule, [1903] P. 18, A ) ; an action 
to enforce against real estate abioad the trusts of a creditor’.s deed [Jenney v 
Maekintosh (1887), 33 Ch. L 595), or a charge [Duder v. Amslcrdantsi h Trustees 
Knntoor, [1902] 2 Ch. 132) ; or in an action /or breach of con tract against person.® 
resident iu Scotland ['I'hauemore Steamship Co. v. (1885), 52 L. T. 552). 

Any por.'-oTi who would, if subject to the juiisdiction, be joined ns a dofciidant 
IS a proper, if not a nccossary party (Massey y . Heynes (1888), 21 (.i. 15. I). 330, 
0. A. ; Wiited v. Calbraith, [1893] i Q. 35. 5 7 7, C. A. ; J’la&kitt v. h'ddis (1898), 
79 L. T. 136 ; The Litton, [1891] P, 265, per Jeune, P., at p. 268. Eor paiLiCulnr 
cases, see il/a-aey v. Ileyncs, supra (foreign princi])iils) ; Firth v. De las Ptvus 
(1893), 69 L. T. 66(), C. A. (foreign partners) ; The. FlUm, suj>ra (foreign owner 
of cargo) ; Speller v. Jii latol Steam Navigation Co. (1881), 13 U. 15. 1). 96, 0. A. ; 
McCheane v. tiyies, [1902] 1 Ch. 287, 0. A.; GersonY. Simpson, [1!)03] 2 K. B. 
197, 0. A., as reported 17 Sol. Jo. 13 (thiid party; and see Dnhonl v. Muepheraon 
(1889), 23 Q. 15. 1). 340); see also Washburn Co. v. Canard Co. (1889), 6 T. L. J{. 
592 ; Jj'awtree v. Great North West Centfu! Rail. Co. (1898), 14 T. L. B. 448, 
C. A. ; DeiUsche StaiionaJ Bank v. Paul, [1898] 1 Ch. 283; andp 99, ante. The 
plaintiff must be acting bona fide in suing the defendant who is within the 
jurisdiction ; if the plaintiff merely joins a person within the jurisdiction as a 
party in order that he may sue souioone without the jurisdiction, leave is not 
given or, if leave has been given, j)ro<’eodinge will be stayed ( Witted v. Galh aith, 
[1893] 1 Q. B. oil, .\.; Deater He National Bank y. I'aid, supra; Massty v. 
Heynes, supra; fndtgo Co. y. Oqilmj, [1891] 2 Ch. 31, 45, C A.; Bennetts y . 
McUivraith, [1896] 2 Ij B. 464, C. A. ; Flouer v. Hose (1891), 7 T. L. B. 280; 
Sharpies v. Easm, [1911 ] 2 I. B. 436, C. A.). Tho person sued within the juris- 
diction must be as sub.^itantial a defendant as the person sought to be served 
without the jurisdiction [Yorkshire Tannery Co. v. Eyhnton Chemical Co. (1884), 
54 L. J. (oH.) 81). The plaintiff must show that ho haa a primd fcuiie cause of 
action [Strauss v. Oddachmidt (1892), 8 T. L, B. 512, 0. A.). The relief sought 
against each defendant must be connected [Collins v. Horth British and Mercan- 
iut Insurance Co., [1894] 3 Ch. 228), but need not be the same, and may be 
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court or a judge (/)• Iii particular with regard to Scotland and 
Ireland, when leave is applied for in a proper case (?7ip), the court or 
i judge must have regard to the comparative cost and convenience 
of proceeding in England or in the place of residence of the 
defendant or person sought to be served (n). 

210 . Every application for leave to serve out of the jurisdiction 
must be supported by affidavit {<>) or other evidence ( p). 


Sect. 1. 

An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 

T1i( 3 appliCH' 
lion. 


an altenuitive renietly {Massey v. I/etfues, supra). The defendant within the 
jurisdiction niu^t have been actually served, liefore leave can be given {Yorkshire 
Tanvery Co. v. Kyliniou Chemind Co. (IS8I), 6i L. J. (oh.) 81 ; Culfins v. Ntyrth 
British and Mercantile Insurance Co.^ [1894] 3 Ch. 228 ; The J>ac d'Aumale^ 
[1903] P. 18, C. A.). 

{1) R. S. C , Urd. 11, r. 4 ; The Hayen, [1908] P. 189, C. A. ; IVatson & Sons 
y. Daily lircord {(Hasyow), Lid.^ [1907] 1 K. 15. 853, C. A; Strauss y. Gold- 
schmidt (1892), 8 T. I.. R. 512, C. A. ; rinsUtt y. Eddia (1898), 79 L. T. 136; 
SociHe Uearrale de Bans JJrey/us lirofhfra (1888), 37 Ch. I>. 215, 0. A.; 
JIamlyn Co. v. (JnendtHnen <Sr Co. (1890), 6 T. L R. 225, 274, 0. A.; Roheyy. 
Snajefdl Minvuj Co. (1887), 20 Q. E. 1). 152, Be Nortmi^a Settlement, Nortmi v. 
Nortoi}, [1908] 1 Ch. 471, C. A. ; Badisihe Aniliu nnd Soda Fahnk y. Johnson 
{Henry) tC" Co. and liable Chernual Woi’ls, Btiuht hedltr, [1896] 1 Ch. 2.5, C. A.; 
[1897] 2 Ch. 322, 345, C. A.; Chemist he Fahrilc I'drmals Sandoz v. Bndische 
Antlin vnd Soda Fahriks (1904), 90 L. T. 733, 11. L. ; IhmaU v. Laurence (1887), 

4 T. Ij. R. 23 , Massey y. Heynes (1888), 21 (i I5. D. 330, C. A. ; Burt y. Bowen 
(1891), 8 T. L R. 28 , Cally. Oppeuhenu (1886), 1 T. L R. 622, C. A. ; Fowler 
y. Borrow (1881), 20 Ch. J-). 210, C \ , Thomas y. Hamilton {Diuhesa) (1886), 

17 Q. H. Ih 592, C. A. , Maiaioba and .Sorth-Wtdtrn laud ( Corporation y. Allan, 
[1893] 3 Ch. 432 ; uiid K‘e title CoNi'i.iOT of JjAWS, Vrd. VI , p. 291. Conditions 

be imposed as a tenn of gi anting leave {Hashhurv Co. v. Cunaid Co. (1889), 

5 T. L. K. 592; Thomas v. Jfanulton {Duchess), sujera ; Manitoba and North- 
Western Laud (C(jrpoiaHon y. Allan, supra , Diauwnd y. Sutton (186G), L. R. 1 
hixch. 1.30; Firth v. De las fiuas (1893), 69 Ti. T. C<I6, C. A,). 

hn) See R. S. C., Ord. 11, r. 1 (c). 

(n) R. S. C , Ord. 11, r. 2 , ir///iaoi« v. Caituriyhf, [18951 1 ti. R. 142, C. A. ; 
The Flton, [1891] P. 265, He De Benny, De Benny y. Christie, [1891] 2 Ch. 63, 
71, C. A.; lie Jliirfand’s Trade-mark, Burland v. Broxburn Oil Co. (1889), 41 
< h. J). 542; Totitnharn v. Barry (1879), 12 Ch I) 797; (Cressuelly. Barker {1619), 

11 Ch, L), 601, C. A.; Fx parte Marjjlunl (1879), 12 Oh. D. 632; Marshall 
v. Marshall (1888), 38 Ch. D. 330, C. A. , and see title Companies, Vol. V., 

p. 18. 

(o) R. S. C., Ord 11, r. 4. 'Fhc uflidavit or other evidence must state that 
in the belief of the deponent the pl.amtilf has a good t ause of action, and must 
sliow in what place or country the defendant is or probably may be found and 
whether ho is a Rriti.'ah .subiect or net, and the giounds upon which the 
application is made {ilnd.). The application must be made to a judge in 
<*hamberfl and cannot be made to a master or district registrar (R. S. 0., 
Old. 54, r. 12 ; Burt v. Bowen, supra ; Stiyand v. Siiyand (1882), 19 Ch. 1). 460 ; 
Traill v. Barter (1878), 1 L. E. Ir. 60; see p. 128, poet). As to the affidavit, 
see Stigand v. Stigand, supra ; Blake y. Lever (1880), 6 L. R. Ir. 476 , Young v. 
Brasseif (1875), 1 Ch. D. 277 ; Great Australian Gold Mining Co v. Martin 
(1877)i 5 Ch. 1). 1, C. A. ; Reynolds y. Coleman (1887), 36 Ch, D. 453, 0. A. ; 
The Hagen, [1908] P. 189, 0. A. ; Bern Republic v. Dreyfus Brothers li Co. ,(1886), 

5.5 L. T. 802; Blaakiity. Eddia, supra, Barker y. Schuller {1^1), 17 T. X. E, 
299, 0, A. ; Shearman y. Findlay (1883), 32 W. R. 122; Collins y. North British 
and Mercantile Insurance Co., suwa; Wood v. Middleton, Q897] 1 Ch. 151 ; ' 

Kinahan y. Kinahan (1890), 46 Oh. D. 78, 83 ; Eowler y. Barat^ (1881), 20 
Oh. 1). 240, C. A. ; Dickson v. Daw, [1895] 2 Ch. 62 ; Seaborn y. Barks, [1891] 

1 Q. B. 561 ; Tottenham v. Barry (1870), 12 Ch. D. 797, 804 ; Wood v. Mi^nnes 
(1878), 4 €. P. 1). 67 ; WtllMWS v. Gartioright, supra. 

(b) Randall v. Campbell, [1877] W. N. 201; Dickson V. Law, supra; HoHand 
V. Leslie, [1894] 2 Q. B. 346, 450, C. A. 
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wSbct. 1 . 
An Ordinary 
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the King s 
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Chancery 
Division. 

Tfio ord('r. 

Eifccfs of 
order. 

Mow fWM vice 
effectcil. 


SeiTire of 

process 

generally. 


An order giving If.ave to effact service or give notice of a writ 
out ot the jurifidiction must limit a time after service or notice 
within which the defendant is to enter an appearance {q). 

211. A writ may by leave be served out of the jurisdiction on a 
J3ritift}i subject both in the British dominions aud in a foreign 
State (r ) ; and a writ may by leave be served out of the jurisdiction 
on a foreign subject in the British dominions (.s). A foreigner 
out of the British dominions cannot be served with a writ {t), but 
may by leave be served with notice of the writ («). 

212. A writ for service out of the jurisdiction must he served 
in the same way as a writ for service within the jurisdiction (w). 

Notice of a writ must, except in certain cases (a), be served in the 
same way as a writ(Z>). 

213. Tho court or a judge may direct that any summons, order, 
or notice shall be served on any party or person in a foreign 
country, and the i)roccdure above described as to serving notice of 


(q) ]t. S. C., Old. n, r. 0. 'rhe time depends on the place or country where 
the writ is to be horved or notice given {tlnd.) ; see notice issued by the Chaiiceiy 
llegistrars dated tho l.Hh July, 1886, and table uf time for entering appearance, 
Yearly I’ractice of tlio tSupreme Court, 1912, p. 1611. As to the form of the 
writ or notice in liou of writ, B 8. t'., App. A, r.irt 1., Porms Nos. 6 — 10; 
JteynoJds v. CoUimti (1887), 36 ('h, 1>. 463, C. A. As to amendniont of writ, see 
y^tc/caon V. //uw, L.1896J 2 Ch 62; Holland v. J^eshe, [1894] 2 Q. B. 346, 460, 
C. A. ; Indiyo Co. v. Oyilvy, [1891] 2 Ch. 31, C. A. As to a concurrent writ for 
service out of tho jurisdiction, see Collins v. North Drttiah and Mercantile Insur- 
ance Co., [1894] 3(jh. 228. 

(r) (jli cat Austral tan Cold Mtninq t/o. v. (1877), 6 Ch. D. 1, C 

(«) M’estern National llanJc of New Yvrk v. l*crcz, Irwna A Co., [1891] 1 Q. B. 
304, C. A. 

(t) fi’estman v. Akhehvlaqet Nkmans Mekaniska Suxtkare-fahrik (1876), 1 JCx. I>. 
237 ; Ilewitson v. Fahre (1888), 21 Q. B. D. 6; lie UoirarJ, Tadleif \. Ca'injilinim n 
tl879), 10 Oh. 1). 660, 0. A.; iJacon v. Turnei' (1876), 3 Ch. 1). 276 ; and see 
titles Companies, Yol. V., p. 20; Cohpokations, Vol. VIII., p. 395. 

(n) It. S. C., Ord. 11, r. 6. As to tho form of the notice, see II S; C., 
A^. A, Part T., No. 9 ; /Injnohls v. Coltnmn (1887), 36 Ch. 3>. J63, C. A. 

(w) /.e., either personally or by substituted service ; see pp. 116, 117, ante. 
It must be served at the place authorised by the order giving leave {IJonnell v. 
Preston, [1908] W. N. 166, C. A.). 

(o) I.e.y except in countiies to which R. 8. (;., Ord. 1 1, r. 8, applies. R. 8. C , 
Ora. 11, r. 8, applies to a foreign country to which tho rule may by order of the 
Lord Chancellor from tiino to time be applied. It has been bo applied to tho 
German Empire ( [1904] W. N., Part 11., p. 231), the Russian Empire ( [1906] 
\V. N., Part II., p. 99), to Spain and Belgium ( [1910] W. N., Part II., p. 270) ; 
to Portugal ([1912J W. N., Part II., p. 116) ; and to Japan ([1912] W. N., 
Part n., p. 204) ). In such countries the notice to be seiwed is to be sealed with 
the seal of the Supreme Court for use out of the jurisdiction, and must be trans- 
mitted by the President of the Division in which the action is brought to tho 
Secretary of State for Foreign Affairs, together with a copy translated into the 
language of the counti y in which service is to be effected, and with a request 
for its further transmissiou to the Government of the country in which leave to 
serve notice h^^ been given ; see R. S. C., App. A, Fart 1., No. IUa. 

(y Dofeion v. Fe»ti, [1891] 2 a B. 92, C. A. ; Trubner v. Truhner (1889), 15 
P. D.^4; Beddington s. BedAingtcn (1876), 1 P. D. 426; Stronsberg v. Coeta 
Rica jReimhlic (1880), 29 W. R. 126, C. A. ; South African RepuAHo v. Xm 
G ompagnie Franco- Bdge du CUemin de Ftr du Nurd, [1898] 1 Ch. 190; Scoff v. 
Royal Wax Candle Co. (1876), 1 Q. B. D. 104. 
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a writ of summons applies to the service of any such summons, 
order, or notice (c). 

(vii.) Indorsement of Mt norandum of Service, 

214. The person serving a writ of summons Inust, within three 
days at most after service, indorse on the writ the day of the month 
and week of the service ; otherwise the plaintiff cannot, in case of 
non-appearance, proceed 'by default (<7). 

(viii.) Setting Astde Writ or Service. 

215. If the writ is irregular or informal, the defendant may obtain 
an order setting it aside (<j) ; or if the service has been irregular or 
informal, the defendant may obtain an order setting aside the 
service (/). 


(c) R. S. C., Ord 11, r. 8 a (Jt. S. C., August. 1909). Jlet'oro thia rule there 
was no power to order tho service out of the jurisdiction of anything but a writ 
or notice in lieu of a writ. Ijpave cun only b« given when there is jurisdicliou 
to give leave to serve a writ of sununoua or notice of wnt out of the jurisdiction 
(fie Aktieholar/ct iioherts^'ors and La Soriete Anonyme iJes lapeteriei De 
[1910] 2 K. R. 727). 

(d) R. S. 0., Ord. 9, r. 15. Thia applies to substituted as well as to other 
service (iftid.) and to service of a writ out of the jurisdiction, but not to a notice in 
lieu of service of writ (He Ltveseg, fi'iah v. Chafterton (1882), *17 h. T. .‘128; 
IlasUngs r. Hurley (1881), 10 Oh. J). 784). It applies to an amended writ when 
re-served (The f^mwpeta (1879), 4 P. D. 188, 0. A.). As to the memorandum, 
see Foaty, Hamit, [1888] W. N. 255; Danes v. Lound, [1885] W. N. 54. As 
to extending the time for making the indorsement, see Ifnsttngs v. Hurley, 
supra; Sprmt v. PeeJeett (188:3), 48 L. T. 755 ; Steers v. Itogeta (1891), 7 T. L. R. 
18:3; Shejdierd v. Stl(ocl', [1880] W. N. 84. As to the necessity for tho 
indorsement, see Hajup-Admns v. Hall, 11911] 2 K. B. 942, 0. A. As to the 
reckoning of days under the Rules of the Supreme Court, see tbid., Ord. 04, 
r. 12; and see title Time. 

(e) Boyle v Saiker (1888), 39 Ch. 1). 249, C. A. 

If) See Meygilt v. Schusta' (1803), 7 L. T. 680; Nelson v Pastorino dr. Co. 
(188.'3), 49 L. T. 564, In the case of the sei vice of a writ within the jurisdiction, 
the application should be made to a m.tstor in v hamber.^! ; in the case of the 
service of n wnt out of the jun-'dictioii tt> a judge m chambors (Blacky. Dawson, 
[1895] 1 Q. B 848, 0. A. ; Holland v. Hcnnclt, [1902] 1 K. B. 867, 0. A ; 
Balfour y. [1904] W N 72; see Collins y. Ntrth British and Mercardt I e 

fnsurance Co., [1894] 3 Ch. 22S ; Dickson r. Law, [1895] 2 Ch. 62; Kinaha-n 
v. Ktnahan (1890), 45 Ch. I). 78 ; Re JiurlamVa Trade-mark, Borland v. Broabursi 
Oil Go. (1889), 41 Ch. D 5J2 ; Fotvler v. Barstow (1881), 20 Ch. D. 240, C. A. ; 
Parker y. Schuller (1901), 17 T. L. R. 299, C. A.). Proceedings may lie sot 
aside even after judgment (Ilewdaon v. Fahre (1888), 21 Q. B. D, 6; Massey 
y. Hei/nes (1888), 21 Q. B. I). 330, 0. A. ; Reynolds v. Coleman (1887), 36 Ch. 1). 
453, 0. A.-, Field v. Bennett (1886), 66 3j. J. (q. b..) 89). Irrogularity or 
absence of jurisdiction over the defendftnt is waived by an unconditional 



495, .501, 502; Harrison v. Willianis (1854), 24 L. T. (o. S.) 143 ; ^ 
National Bank of New York y. Perez, Tnana As Co., [1891] 1 Q. B. 304, 308, 


0, A. ; Green v. Braddyll (1856), 1 H. & N. 69 (irregularity) ; Forhea v. Smith 
(1855), 10 Bxch. 717 ; Oulton y. RadcHffe, supra; Re Orr Ewing, Orr Ewing v.'^ 
Orr Ewing (1882), 22 Ch. D. 456, 463, 464, 467 ; Moore v. Gamgee (1890), 25 
Q. B. D. 244 (jurisdiction) ; and see The Dupleix (1911), 28 T. L. R. 577); see 
pp. 126, 145, note (c), post. Tho objection may not be taken by the defence 
{PrestoA r. Lammt (1876), 1 Kx. D. 361 ; UViife v, Maegregor (1882), 46 J. P. 
775). See, further, aa to setting aside wiit or service, and as to conditional 
apiioarance and appearance under protest (Keymer v. Reddy, [1912] 1 K. B. 
215, 219, 0. A. ; and p. 126, post) 
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PlUCTICE AND PRCCEDURE. 


Sect. 1 . 
An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 

F’lace of 
entry 
Time for 
entry. 


Si b-Skot. #5 . — Appcarancf [d). 

• (i.) Entry. 

216. If a defendant to a writ issued in a district registry resides 
or carries on business within the district, he must appear in the 
district registry Qi). If he neither resides nor carries on business in 
the district, he may appear either at the district registry or at the 
Central Office (?'). In all other cases the defendant must enter his 
appearance in the Central Office {j). 

217. An appearance should he entered within the time limited by 
the writ, that is, in the case of an ordinary writ for service within 
the jurisdiction, within eight days of the day of service, inclusive of 
that day (k) ; and, in the case of a writ for service out of the jurisdic- 
tion, wiihin the time for appearance specially fixed by the order 
giving leave (/). A defendant may, however, a2>pear at any time 
before judgment (ja); but if he a2^2)ears at any time after the time 
limited, he will not, unless the court or a judge otherwise orders, be 
entitled to any furtlmr time for delivering his defence or for any 
other purpose than if he had appeared according to the writ( 7 t). 


Mode of 218. A defendant enters an aiipcarance to a writ of summons by 

delivering to the proper officer a memorandum in writing dated on 
Pmcqe, qI delivery, and containing the name of the defendant’s 

solicitor, or stating that the defendant defends in person. The 
defendant at the same time delivers to the officer a duplicate of the 
memorandum which the oflicer must seal with the official seal, 


showing the date on which it is sealed, and return to the iicrson 
entering the appearance {<>). 


(f/) As to appeuriuiro in spocuil proceedings, or by particuhir paitio., soo 
titles Aumium.tv, A^il, L, pp. sfl (undoi hiking to appo.ir -acUon in rr/n), Hi 
(appearance in Admiralty jtrocooihngs gcnornlly) ; JIankiiuptcy and Jn sol- 
vency, Vol. If., p. 5U (pioccduro on petition); ('ompvmks, Vol. V., pp. 17 
(proceedings against coiupanieh), doG (.ittendaiu’O at winduig-up prooredmgs) ; 
CoRPOKATioNs, Vol. VEll., p. ; Crown J'lJAcTrcE, VmI. X., pp. 10 (informa- 
tion), 205 (tcrtioran)'. Friendly Hoiietu’s, Vol, XV., p. 190, Hio/ivtays, 
Streets, AND Bridges, Vol. XVI ,p. 1-12 (a]»poaraiiooto inrlK-tTnont) , lli ,bani> 
AND Wipe, Vol. XVT., pp. 510, 51J. (inatrimoTiinl C}iu>-.es) ; ]m'VNT3 and 
(’HiLDREN, Vol. XVII., p. liy (guardian wi iitevi) ; Ijocal (iOvernment, 
Vol. XTX., p 290 (local authority); Lunatics and Persons op Unsound 
Mind, Vol. XVUI.,i)p. 402 etmj . ; Mediotne and Pharmacy, Vol XX., p. 320 
(diaciplinaiy iiupiiry),; I’artnership, Vol XXIT., pp. 43 et seq. , Trade and 
Trade .Unions. As to judgment in default of appearance, see title Judgments 
AND Orders, Vol, Xl\., pp’. 1S4 et ecy. ; ond as to the effect of non-appearance 
in other matters, see titles Crown Practice, Vol. X., p. 10 (information^ ; 
Damages, Vol. X.,p. 349 (assehsmont of damages) ; Interpleadph, Vol. XVll., 
p. 001 ; liUNATica AND I’EHSON.S OF Unsound aIind, Vol. XA7IT., p. 465. 

(A) B. S. a, Oi-d. 12, r. 1. 

(i) 7/u'/ , r. 5. 

(j) /W., IT. 1,2. As to when the action piocecds in a district registry and 
when in London, see t/nd , rr. 6, 7, and R. S. C., Ord. 35, rr. 13 — 16; and see 
title Courts, Vol. IX,, pp. 70, 71. 

{Jc) See B. S. 0., App A, Part 11., Form No. 1. The time for appearance of 
a defendant orfa British maii-of-war.thonghtechnicolly within thejuiisdiction, 
will be extended (Eraser v Alers (1891), 35 Sol. Jo. 477 ; and see p. 115, ante). 

(t) ibui., Ord. 11, r. 5; see p. 122, onfe. 

(m) B. 8. 0., Ord. 12, r. 22. 

(rt) Ibvl, A defendant may waive service and appear gratis without being 
served at all; see Lush’s Practice, 3rd ed., Vol. T., p. 392. 

(o) B. S. 0., Ord. 12, r. 8. As to the form of lupinoranduin, boo ibid., « 
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defendant, on the day on which he enters an appearance to a 
writ of summons, must give notice of his appearance to the 
plaintiflTs solicitor, or, if the plaintiff sues in person, to the plaintiff 
himself (p). 

219. If a defendant appears by a solicitor, the solicitor must state 
in the memorandum his place of business, and if the appearance is 
entered in tlie Central Office he must give an address for service not 
more than three miles from the Ro 3 ’^al Courts of Justice ( 7 ); if the 
appearance is entered in a district registry, the address for service 
must be in the district (r). 

If a defendant appears in person, he must state in the memo- 
randum his address and an address for service, which must bo 
within the same area as in the case of a defendant appearing by a 
solicitor (s). 

If the memorandum does not contain such address, it cannot be 
received ; and, if any address stated in the memorandum is illusory 
or hetitious, the appearance may be set aside on the application of 
the plaintiff (f). 


App. A, Part II., Foim No. 1. On receipt of tho monioranilum of appearance 
the officer is foilliwith to enter tho appearance in tho Cause Bo«)k (II. 8. (*,, 
Ord. 12, r 14). The appouranco may bo onforod by the defendant in person or 
by a solicitor ; any person autborihod by tho defeuaant may deliver to the officer 
the memorandum of appearance {Oahe v Moorecroft (18()9), L. R. 5 Q. B. 7G) ; 
but as to giving notice, see note ( /<). A coqioration can only enter an 

appearance by a solicitor {Scruu/i v. Jestoit {Lfffh), Ltd. (1908), 126 L. T. Jo. 
100; see title (’oki’oration.s, Vol, VII p. 395). An infant must appear by 
a guardian ad litem (H. S. C., Oid. 10, r. IH); see title Ini-’aKTs andCIiuldhen, 
Vol. XVI r., p MO , ,'i lunatic so found, by his committee (R. 8. C., Ord. 10, r. 17) ; 
but, ill tho case of a poison of uri.sound mind not so found an appcariinco is 
entered for him in tho usual way, and then a guaidi.'in ad litem is appointed 
{%bid.)\ see title Lun\’[’Ics ami PEK.soys or Unsovm) Mjxo, Vol. XTX., 
pp. 462 et seq. If a person is sued in a wrong name, ho should appear in his 
right n.anie A. B. sued as (!. D ) v. Wadsworth (1840), 8 Bowl. 

601 ; Jvitchni v. Roots (1810), S Bowl. 232). If poisons are sued os partners in 
the name of their firm, they should appear individually in their own naines 
(Ord. 48\, r, 6); see title PAaTNiiKSini’, Vol, XXII , pp. 43 et seq. If two or 
more defeudaiits in the sainn action appeal by the same solicitoi and at tho 
same time, tho names of all the defendants so appearing must be inserted 
in one memorandum (U S. 0., Oid 12, r 17). An appear.ijKO once entef<*<l 
cannot be withdrawn without leave {Menzien v. Rodrigues (181-1), 1 Prico, 92; 
Samhroke v. Hayes (1835), 4 h. J. (cii.) 175). An appearance entered by a 
solicitor without authority niiiy bo stiuck out on the ajiplicatioii of the dolen- 
dant or the plaintiff {Re (irag, Gray v. Coles (1891), 65 Tj T. 743; Yonge v. 
Toynbee, [1916] 1 K. B. 215, C. A.). 

( o) R. S. C., Ord. 12, r. 9. As to form c>f notice, see R. S C., App. A, 
Part IL, No. 2. See Smith v. Dobbin (1877), 3 Ex. B. 338, 0. A. , Johnson v. 
Whitehead, [1876] W. N. 10. The notice cun only l>e given by the defendant or 
hia solicitor; it cannot be given by an umiualified person {Re Ainsworth, Kc 
jtarte Law Society, [1905] 2 K. B. 103 ; and .‘•co title Solicitous). 

( 0 ) As to the computation of this distance, see note {i), p. 113, ante j 

M B. S. 0., Ord. 12, r. 10. 

M Ibid., r. 11. 

(<) Ibid., r. 12; Ord TO, r. 1; see Kdell v. Cave (1884), 54 L. J. (cn.) 
308 ; AHwn., [1884] W. N. 241. If the plaintiff accepts an appearance and does 
not move to set it aside, he cannot afterwards have it altered {Munster v. Cox 
(1885), 10 App, Cu.-. 6S0). 
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220. In an acitou for the recovery of land any person not 
named as a defendant in the writ of suminoiis may, on filing an 
all! davit that he is in possession of the land either by himself or by 
his tenant, get leave to appear and defend (?/). 

(ii ) Comliliohal. 

221. A defendant before appearing may serve notice to set aside 
the service of tlie writ or notice of the writ (v). But, s in manya 
cases the time limited for appearance expires before a motion can 
be made, the defendant may got leave to enter and may eiitera 
conditional appearance (fo). A dcEondant who objects to the jur s 
diction has also an absolute right to enter an appearance undie 
protest {j'). 

Si;b-S>:ct. 6. — Proceed wya at Chainhera. 


(i.) f)i (hneruh 

Jarhdiction. 222. Any judge of the High Court of Justice may, subject to the 
Rules of Court, exercise in court or in chambers all or any part of the 
jurisdiction vested by the Judicature Act, 1873(a), in the High 
Court (/>) in all causes and matters, aod in all proceedings in any 


(m) 11. S. C., Ord. 12, r. see Doe d. Ttlyard y. ('onpar (1800), 8 Term Bep 
645; Doe d. i^ejjratm v. /loe (1830), 6 Ding. 013; Doe d. Hebhiethwaite v. Rue 
(1790), 3 Term liop. 783, u. (b) ; Lovelock d. Norm v. Dnnco'^U'r (1790), 4 Tot in 
Bep, 12*2; Cioft v. Lumtey (1885), 4 K & D. 608; Wlatwortk v. Hnmyhrivti 
(18G0), 6 H. & N. 185; Loufhourne v. Rialier (1878), 47 L. J. (CH.) 379; ami 
see titles Landlohu and Tenant, Vol. XVIII., p 559; Beal riioi'EiiTT and 
Chaitjsls Real. As to an application, by a ptu-won who lias not appoarcil, foi 
an order setting aside judgment, see Moiet v. ./<//» (1890), 63 L. 507, C. A. ; 
Jacques V. Harrison (1883), 12 Q. B. D. 130, C. A. The application is made 
ex parte to a master in chambers, supported by an affidavit, ff, in an action foi 
the recovery of land, a wiit is served on the tenant in occupation, ho is rotpmi'd 
forthwith to give notice of "it to his landlord ((’ommon Law Procediiio Act, 
1852 (15 & 16 Vict. c. 76), e. 209). A person who appears to defend an action 
for the recovery of land .as landlord, m respect of property of wJiich he is in 

f iossossion only by his tenant, mu^t state in his ap 2 Teai!inco that lie appears as 
andlord (U. 8. G',, Onl. 12, r. 20; seo ibid , App. A, J'ait II., I’orm No. 4). 
A person not named as a defendant m any action for the recovery of land, 
who obtains leave to a^ipear and defetid, must enter an a];> 2 >carancc, according 
to the rules which govern the eirfry of uiipoarance (see p. 121, ante], entitled in 
the action against the party named in the writ as dofendHiit, and he must 
forthwith give notice of .such appearance to the plaintiff's sohoitor or to the 
plaintiff, if he is suing in person, and is in all subsequent pioi oediiigs to be 
named as a defendant ui tli.o action (R. S. 0., Onl. 12, rr 27, 28). A jiersou 
who so appears ijiay limit lii?. defence to a part only of the property mentioned 
in the writ, describing that part with reasonable certainty in his memorandum 
of appearance, or in a notice entitled in the action and signed by him or his 
solicitor to bo served within four tlays after appearance If the a^ipeoraiice is 
not so limited, it is to be deemed aji appearance to defend for the whole 
(ibitf,, r. 28) : for foim of notice, .see tbtd. A^ip A, Part II., Form No. 3. 

(r) Ibid., Ord. 12, r. .70, see n. 123, ante. 

(w) Leave is obtained er pn-ti on an .'ipplic.it ion to a master in chambors 
(Honnell v. Preston, [190'<] \V. N. 1.55, 0. A.;. As to appearance under protest 
by a pei*Bon served as a p.iitncr in a firm, see title Paiitnership, A'^ol. XXII., 
p. 44. 

(r) Keymer v. Reddy, riori"] 1 K. B. 21.7 ; see Firth v. Dt las Rivas, [1893] 

1 a K. 768 ; Mayer v. Ctaielte (1890), 7 T. L. R. 40 ; E. S. 0., Ord. 48 a* r. 7. 

(a) 36 & 37 Vict. c. 66. 

(5) See title Courts, Vol IX., pp. 52 et acq. 
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causes or matters which might before the passing of that Act have 
been heard either in court or in chambers by a single judge of any 
of the courls whose jurisdiction was by that Act transferred to the 
High Court (c), or which are directed to be so beard by tho Rules 
of Court made under that Act (d). 

. 223. Applications for orders relating to tbe interlocutory pro- 
ceedings in an action are made in chambers (c). 

Applications in chambers may in some eases be made ex parte ; 
in all other cases they must be made by summons (/). 

Ah ordinary summons must be served two clear days before the 
return of tbe summons, unless it is otherwise ordered (< 7 ). 

If any party to a summons fails to attend, either upon the 
return of the summons or at any time appointed for the couaidera- 
iion or further consideration of the matter, the judge may proceed 
ex parte, if he thinks expedient (h). 

Any question of fact material to any proceedings in chambers 
may be proved by afli davit (*). 


Sect. 1, 
An Ordinary 
Action in 
the King's 
Bench or . 
Ghanoeiy 
Division. 

Vroccflure. 


(c) See title Courts, Vol. IX., pp 52 et scq. • 

{d) Judicature Act, 1873 (36 & 37 Viet. c. 60), s. 39; Sahn Kyrlnrq v. 
VoamnsU (188;1), 13 Q. B. J). 218; Amsicll v. hasn (1885), 16 Q.‘B. D.187. 
Any judge sitting under tlie Judicjiture Act, 1873 (36 & 37 Vjct. c. 66 s. 39, 
la to] bej deemed to constitute a court v. Lesser, snjjra). As to the 

moaning of “ tho court or n judge,” see note (/), p 103, ante. As to pro* 
coedings iu chamboiv, see It. S. C., Ord. 54; ll’nlinsley v. Minidif, Ex parte 
Oocdeiwngh (1884), 13 Q. B. D. 807, 812, G A ; Cloier v. Adams (1881), 6 
Q. B. D.i(i22. As to the jurisdiction of a master, see pp. 128, 130, 131, 

(p) Any order 'which under the Ihilos ol Gonrt can be made by tho court or 
a judge can be made in chambers, and an application for any such order before 
wTid after* trial should be made in chambcis. As to chambers iu the King's 
Bench Division and tho Chaiioory Division, .see pp. 128 et aeq., post. As to 
orders on pumrnons for directions, see R. S. G , Old. 30, it. 1,2, 5. 

;/) R. S. 0., Ord. 54, r. 1. As to ex parte suiamon-'Cs (which are not used 
ill the King’s Bench Division), see R. S. 0., Ord. 51, r. 2. The following 
TBporte applications in relation to an action are made to a master: — for leave 
to renew a writ, for substituted service, to enter judgment for poeso.ssion of 
land in case of vacant po.ssc.seiou, to appeiir and defend in an action for 
recovery of land, to sue <ir dcfou<l as a pauper, to issue a third-party notice, to 
carry on pioceedings, to join other cau-^jos of actions with actions for recovery 
of hind, to issue execution after six yoms, for garnishee order m’si, for charging 
order ntai on stock. The following ex jmrte applications in relatiou to an 
action must be made to a judge iu chambers for leave to serve notice of writ 
nut of jurisdiction, for an injunction or receiver in an urgent case (R S. C., 
Ord. 50, r. 6) ; for a charging order for solicitor's costs, see R. S. C., Ord. 54, 
r. 12; Yearly Practice of the Supreme Court, 1912, pp. 730, 770. A receiver should 
not be appointed ex parte, except iu very spoml circumstuuccs [lie Connolly 
Brothers, Ltd., Wood v. Conmlly Brothers, Lid., [1911] I Ch. 731, G. A.). 

(j) R S. C., Ord. 04, T. 4e. A summons for time only may be served on tho 
day previous to tho return {ibid ). A summons to assign a guardian ad htetn 
under ihid., Ord. 13, r. 1, and for further consideration under ih>d., Ord. 66, 
r. 72, must be served six clear days before the return ; a siimmoiie for i^ummary 
judgment under ihd., Ord. 14, r. 2, for sale under execution by priviha con- 
tract under ibid., (Ird. 43, r. 10, and for diioctions under ibid., Ord. 30, must bo 
served four days before the return ; as to shortening the time for return, see > 
ilnd., Ord. 64, r. 7. For a form of Bummon^ see ihid., App. K. Fom No, 1. 
The summons must bo uddressed to all the i>ersouB on whom it is to be serveil 
{Uiid., Old. 64, r. 10). 

{h) Aid., r. 6. Such evidence of service may be required as the judge 
, thinks just {ihid.) ; and see ihid., Ord. 67, r. 9. 

(•) Ibid., Ord. 38, r. 1. The court or a judge may, on the application of 
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Sect. 1. On the hearing of any application in chambers counsel aria 
An Ordinary heard, but have not exclusive right of audience ; solicitors for the 
AcUon in parties concerned have the right to be heard, and their managing 
clerks are allowed to represent them (A:). - ^ 

Proceedings in chambers are private, and there is no right, to 
Division. them without leave (A). 

The costs of proci.odings in chambers are in the discretion of the**' 
judge or master who hears the application (in). 

(ii.) lit the Kiiif/'s Ih'nt'h Division. ^ 

(h) liejoie a Master . 


Tnrisdirt'on 224 . In the King’s Ilench Division, a master may transact all 
of inoster. such busiiiess and exercise all sucli authority and jurisdiction in 
respect of the same as, under the Judicature Act, 1873 (w)> the 
Rules of the Supreme Court, may ho transacted or csxercised by a 
judge in chnmhers except (1) matters relating to criminal proceed- 
ings or to the liberty of the subject ; (2) granting leave for service 
out of the jurisdiction of a writ of siimuions or notice of a writ of 
summons; (3) appeals from district rcgistrais; (4) prohibitions; 
(5) injunctions and otli(3r orders under the Judicature Act, 1873 (»0> 
8. 25 (8), otbtu* tlian orders for tlie appointment of receivers by 
way of equitable execution and injunctions so far only as they 
are ancillary or iiicidcuiial to equitable execution and charging 
orders; (6) reviewing taxation of costs; (7) acknowledgments of 
married women or applications to dispense with the concurrence of 
a husband in a diai) 08 ition by a married wojnan (o). 


either pui tv, order the iittuiulaiut* loi cios^-i'xaiiiinatjon of the peir.on milking 
the affidavit (U. S. C., Oid. 38, r. 1). In applitalions under xhul., Old 14, r. 1, 
ru'd v(wc evideiu o by the defewdaut ly oxpro.-.rtly allowed as an alternative to evi- 
dont'o by affidavit ; eeo title Jiukkmknth \xi) Okdkks, Vol. XVIJ., pp. 191, 192. 
8eo title liAiunsTERS, Vol. II., .372. 

E ll S. (\, Old. 54, r. 39. 

11. M. (.\, Old. U5, r. 1 ; soo Jadnatmo .Act, 1890 (53 & 51 A'ict c. 44), 

B. 5. 

(«) 36 37 Vu,t. c. 66. As to imiht.eiK of the King’s Bench Division 

generally, see title Couh is, Vol. IX., pix 66, 67. As to the powders of a master 
in matters dealt with under other titlc.«s, see titles Arditration, Vol. 1., 
pp. 484, 488 (references); Damages, Vol. X., p. .349 (refoiences) ; Discovery, 
iNsrECTiON, AND Inteu ROGATORIES, Vol. XI , pp. 59 (application foi' dis- 
covery), 89, 98 (inspection and costs), 106, 110 (intorrogutories) , J^lections, 
Vol. :5CIJ.', p. 421 ; iNJUxri K)3fs, Vol. XVTI., pp. 272 et aeq. ; Interpleader, 
Vol. XVI [., pp. 600', 607 (lipaniig of summons), 609, 611 (issue!, and see pp. 617, 
618 ; Judgments and Orders, Vol. XVIII., pp. 191 et aeq. (procedure under 
II. 8. 0., Ord. 14), 212 et se-j (amendment or setting aside orders) ; Pleading, 
Vol. XXIT., pp. 411 et aeq. 

(o) R. S. C., Ord. 54, r. 12, as amended by R. S. C., Juno, 1908, and July, 
1911. Applications which may be 'made to a master should in all cases in the 
first instance be made to the master and not to tlie judge There are now six 
King’s Bench masters, thico of whom attend as masters in chambers at the 
fioyal Courts of Justice every day during the sittings of the offices of the 
Supreme Court fR. S. C., Ord. .’>4, rr. 13, 16; see R. 8.^ C., Ord. 63, r. 8). 
Kveiy action in the King’s ileiich Division not proceeiling in a district legist^ 
is aesigivcMl to one of the masters, and all documents and proceedings therein 
must be marked with the name of the master to whom the action is as£gned, 
and every application or pioceeding therein which by the rules is he^ 
and dealt with by a master (».€., every application or proceeding which a 
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225. Any person affected by any order or decision of a master 
may appeal to a judge in chambors"(p). * 

. The appeal is usually by one clear day’s notice in w citing to 
t “-Intend btjbre the judge without a fresh summons, within five days 
after the decision complained of, or such further time as may be 
allowed by a judge or master, ))ut may be by way of indorsement 
. on the summons by the master at the request of any party (q). 

An appeal from a master’s decision does not stay the proceeding, 
unless a judge or master so orders (r). 

(b) He foie a Jtulr/e. 


Bbgt. 1. 
An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Division. 


Appeal to 
ludge in 
clianabers. 


226. All judges’ Bunimojises (s) and appeals and applications Judge in 
‘ to a judge in an action before the mode and place of trial have ebambera. 
been fixed are relurnabJe before and dealt with by the judge in 
chambers (£), 

All judges’ summonses and ai)peals and applications to the judge 
in chambers after the mode and place of trial have been fixed are, 
as far as practicable, to be dealt with, if such judge so directs, by 
the judge who, according to iVie rota of business in the King’s Bench 
Division and to tlie circuits armoniiced for the judges, may be 
expected to try the action; Imt, if there is no such direction, such 


mastor Tnay do.'il with ; h’ S. C , (h«l. .VI, r. 12), except taxation of coetf* (as 
to which SCO title ISoM(nioiiM), is to be heard and dealt with by such master 
(R. 8. C., Old. r. () , R. S (! , Oid. .'ll, n . 17, 18 , Regulations of the Masters 
of the King’s Bonch Division, 7tli August, IlMiO, Yearly Practice of the Bupromo 
Oouit, 11H2, ]). 787) All or any number oi tho actions so assigned may bo 
transferjoil by the Jjord ('liud Justice from anv one raubter to any other master 
(R. S. C’., Ord. ii, r. G). I>uung tho ahsonco from lilnoss or any other urgent 
cause, or during a vacancy in tiic office of any master to whom any action has 
been assigned, or during auy viicalioii, any other master may hour and dispose 
of any application therein on behalf or in the place of such mastor {ilml., 
Ord. 5, r. 8; tUt/., Ord. fld, r 9 a). As to tho entry of summonses m lists 
and time for tho hearing and calling on of faiimmonses, see Ord. 64, 

rr. 26— 28. As to a master reforring u matter to the judge, see ibid., Ord. 54, 
r. 20. 

(p) Ibid , r. 21 An appeal lies in oveiy case except where the master acts 
as persona deaujnaia, e.q , as to the suffic-iciicy of security ordered to be given 
to the satisfaction of a mastoi (^Jlonre Vo. v. Morshead, [1903] 2 K. B. 359, 
C. A., and oompare Sandbuck Vharvty Tinstees v. North Staffordshire Rail. 
Co. (1877), 3 Q. B. D. 1, C. A. ; Shrewsbury {Karl) v. W%rral Railways Com- 
mittee, [1896] 2 Ch. 812, C. A.; Jie (\ntniny8, Ltd. aiul Middlesex County 
Council, [1907] 1 K. B. 51, C. A.); and see title Interpleaheii, Vol. XVJI., 
p. 617. 

(?) R. S. 0., Ord. 64, r. 21. Unless otherwise ordered, there must Ire at 
least one clear day between service of the notice of appeal and the day of hear- 
ing {ibid.) ; see Hell v. North Staff ordshi) e Rail Co. (1879), 4 Q. B. ]> 205 ; Carter 
V. Stubbs (1880), 6 Q. B. D. 116, C. A. ; Burke v. Rooney (1879), 4 U. P. D. 226; 
Gibbons v. London Financial Association (1879), 4 C. P. D. 263. „ 

(r) E. S. 0., Ord. 54, r. 22. The judge who hears the appeal has jUris^ction 
over the costs (R. S. C., Ord. 61, r. 1); if he makes no order, tho costa of the 
appeal are not costs in tho cause {Mann y. liarhord (1869), L. R 6 Exoh. 17). 

(«)' See note (/), p. 127, ante. 

m R. S. 0., Ord. 54, r. 30. For the purpose of exercising every authority 
conierred by statute, order, or rule upon the judge at chambeie, and not 
speoideally provided for by the Rules of Court, the judge for interlocutory 
business is the judge at chambers {ibid., f. 40). As to applioationB to tho 
judge, see ibid, r. 30. 

H.L.— XXIII. 
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PllACTTCE AND PROCEDURE. 


SiiCT. 1 . puinmonses, appeals and applications are dealt with by the judge 
An Ordinary in chambers (li). 

tffe^ing^s ChaM'ery Dioiaitm. 

Bench or 227. 'I'he business in charnbers of the judf^cs of the Chancerjf' 

Chant’ciy vision is carried on in conjunction with thoir court business ,(1;). 

Division. ■' 


228. All applications relating to the conduct of any cause or 
\ . )ii( ‘ihoii 3 ami sucli other matters as the judge thinks fit to dispose 

to jmlgc, of in chanihors, tire dispoj^ed of in chambers (a). 

The judges of tlio Olninccry Division may, subject to the Dules of 
Court, order what matters sluill ho heard and investigated by the 
masters (/j), and what maltcrs by t!ie judges themselves, but the 
following applications must he brought before the judge in person : — 
for the appointment t»f ti provisional liquidator, for substituted 
service, for sm'vice out of the juiisdiction, for leave to take proceed- 
ings imdci- a judgment or order for administration, for the appoint- 
ment of a new trustee, for general administration, for the execution 
of a trust, for accounts or inquiries c mcorning tlic property of a 
deceased person or other property held uj^on any trust or concerning 
the entitled to sue.h property, for a vesting or other order 

consequential on the appointment of a new trustee, for an order 
binding persons whore service of notice of a judgment or order for 


(u) As U) the nllovtihon of the mode Hud plfioo of fiml, soo It. H. C , Ord. 
r. .'12, As to flpuUnilions in ai-tions to ho tnod on cuemt, rgo i/>id , rr. 3't -30. 
Aa to the bats of ALiddU'FOX notions, nee t/ad., r. 33. The lists now kept in 
the King’s BoiK'h Division are as follows: -Sp. cial jury, No. 1 ; spec, nl jury, 
No. 2; common jury, No 1; coimuon jury, No. 2; non-jmy. Aetiotis tor 
trial avo to bo ontoreil by the asstu-hito in one or other of t^U‘^o lists, accoid- 
iivg to his discretion (Ycarly^ iVnctiro of tlie SSupicino Court, 11)12, p. 7811). 
As to uolioo of a .siunmons bofoi'o, and of an apjKMl to, n judge sitting iii 
kliddlusox, other than tlie ju'h^e for interlocutory business, see It. S C., Ord. 54, 
r. 35. If u judge before whom a suininous is retuinable is not available, or 
there is no provision as to the ludaro before whom a summons is rrdiiij'i.iolo, it 
may be Imurd by tlic judge foi inloilo<’utoT\ bu><iiioss (i/ad , r. 3i.) S C., 
Ord 54, duos not alTcct the practice as to siinnuon^cs of the court which deal 
with the separate b'.l.s of coniinorcial causes {ihiiL, r. 41); see Notice as to 
Comuieicial Causes, [181)5] W. N.,Part 2, p. 2; Yeaily Vractioe of the Supreme 
Couit, iyi2, pp. 1611, 1612. 

(u) R S. 0.,, Ord. 55, 1 . I. Kvory writ issued in the Chancery ]>iviaion is 
marked from the first with the name of one of the judges of the Chancery 
Division {ibid, Ord. 5, r. y (a)). The six judges of tlio Chauooiy Division 
are divided into three pans, one set of chambers with four masters (formerly 
c.allcd chief clerks) being attached to each pair. E.ich judge ha-i jurisdiction 
over every cause or mattf'r assigned to him or to the judge linked with him ; 
see Yearly Practice of the Supreme Court, 1912, p. 28. 

(a) E. S G., Ord. 65, r. 2 (17), (18). Applications for time to plead, for leave 
to amend jiloadings, for di'<oovery and production of documents, lire particularly 

.mentioned in ibtd., r. 2 (J7), as matters thjat are to be disposed of in chambois. 
See Uidit r, 2, for n list of the matters to be disposed of in chambers by 
judges of the Chancery Division. In interlocutory proceedings in an action 
^applications aie rdf^e by a summons for directions (see p. 127, ante, and p. 135, 
post) or a notice umer II S. 0., Ord. 30, or by an ordinary summons. As to 
an originating Ethlnmotis, soo p. 186, pr^at. 

(b) As to the masters of the Chancery Division, see title OouETs, Vol. IX., 
pp. 67, '68.^ As to ^eir powers and duties in certain paxtioiilar matters, see 
titles JuDGMHNTs AND OiijiEHs, Vol. XVIII., pp. 204 et Mj. ; Land Improve- 
MBKT. Vol. XVllI,p. 301 
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accounts or inquiries has been dispensed with, for an ordoT for salE 8 *ctVi; ; ; 

in a debenture-holder’s action, before judirinont, oi* after judgment, 

before aU the persons inttiroated are ascertained (c). ' 

229 . In the Chancery Division in chambers, every aj)plicfi,tion in Bench 'or 
the first instance comes before a master, even in a matter in Chancery 
which a master can maho no order; and the master hears the D ivttid n. 
evidence and then adjourns the matter to the judge (//). In other Applic^onB 
cases the master may, at ])i3 discretion, adjourn a matter to the master, 
judge, and any party has a right to have any question brought 

before the judge without taking out a summons for that purpose (c). 

The adjournment to the judge is not in the nature of an appeal (J). Adjouinment 
In interlocutory proceedings in an action the miwter has no power 
to make an order, except when the matter is not adjourned to the 
judge. If no ap])licalion is made for an adjournment and the 
master does not himself adjourn the matter, and an order is made, 
it can only be altered by a motion to the court to discharge it (fj). 

(iv.) /ji a iHfttrivt /(njutri/. 

230 . Where an action is proceeding in a district registry (h), all Business, 
interlocutory proceedings, except where the Jliiles of Court otherwise 
provide, or the court or a judge otherwise orders, must he taken in 

the district registry down to and including the entry of linal judg- 
ment (i). In sucii an action, tileadings and other documents Jnnsiictfoa 
requiring to he filed are to he filed in the district registry (j), and 
the district registrar may exorcise all such authority and jurisdiction ’ ’ 
in respect theieof as may be exercised by a judge in chambers, 
except sucli as by the Itulos of Court a master is precluded from 
oxoici,sing(/,). 

" 7 

(r) E. S. C., Old. oo, r lo ; sfjo al.so iM , rv. 1()A, 15a, S5a ; .infl Ord. 51, 
r. iB. As to IJw jurii'dudiou 111 coininuiioi,’ winding up, woo titlo (;omj'Ami:s, 

Vol. V., pp. 30*2 ft Aa to applications to tho couit for rodnetion oi capital, 

SCO ihui., pp. lOS <t si-q., and woo tfjid., p. 109, note (5). 

(d) lie Marsihu's Kslutc, ]y%tlnngton v. Nntnmnn [1.S8!)), 40 Ch. 11. 476 ; and 
BOO note (y), p. 130, ante. In tho Chancory Division all orders inado in 
chambers aro oidcrs of the jndgo, even though mado without tho parties 
actually going befoie him (IMnjd's Ihink, Ltd. v. Princess Itoijal (^oUurtf Co, 

(1900), 48 W. 11. 427) ; ns to tho light of the suitor to go bofon; tho judge, soe 
Scott V. IJomer (1890), 60 D. J. (on.) 238. 

(c) Ujiton V. Brown (1882), 20 Ch. D. 731, C. A. ; Be llnjg, ^Yadhaln v. Itiijg 
(1862), 10 W. Jl. 365 : seo li. S. 0., Ord 55, r. 69. 

(/) Be Walts, Smiths. Watts (1882), 22 Ch. D. 5, C. A. Tho adjournment 
to the judge may be directed at any time before the order is passed and ontei'ed 
(Be Thomas, Bartleify. 2'Ao7na«, [1911] 2 Oh. 389), 

(g) Koo [1884] W. N. 218 ; Yearly Practu-e of the Supreme Court, 1912, 
p. 840 ; Scott t. Hamer (1890), 60 L. J. (on.) 238 ; Harrington v. Itamagc, [1907] 

W. N. 137. As to tho power of a master, see K. S. C., Ord op. n -,. .16, 17, 

17a; as to lists of business and as to attendances before, .the see 

im,rr. 38-43. '’t' 

(A) As to district registries, soe title Courts, Vol. IX., p^'99 et seq, ; and see* 
titles ADMiaALTY, Vol. I., pp. 80 et seg,; Executors AND Aa)M iJfisTRATOSS, 

Vol.XIV.,pp. 152. 151, 165. 

ft) B. 8. 0., Ord. 35, r. 1. ”, , 

U) Mult r. 19. 

(«) [bid., r. 6; isee p. 128, ante, and Town^ij^. KirJehain, [1898] 1 Q. B. 

64, C. A. As to Ch'tncory actions in 'me Liverpool and Mauchestoi 
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231. Any person affected by any order of a district registrar may 
appeal to a judge, even in a matter in which the district registrar 
liad jurisdiction only by consent (Z). 

232. An action proceeding in the district registry may, in some 
cases, be removed by the defendant as of right to London (m). In 
other cases when there is no right of removal, the court, judge, or 
district registrar may, on the application of either party, if satisfied 
that there is suflicient reason, order the removal of such an action 
to London (71) • 

The court or a judge may similarly remove an action proceeding 
in London to any district registry ( 0 ). 

(v.) Ajqyeali from the Jiidye in Chamhera. 


Appeal only 
by leave. 


Consent 

orders. 

Orders as to 
costs. 

No appeal. 


233. With certain exceptions, no appeal lies without the leave of 
the judge or of the Court of Appeal from any interlocutory order or 
interlocutory judgment of a judge (p). 

No appeal lies from an order made by consent of parties or as to 
costs only, when such costs are in the discretion of the judge, except 
with the leave of the court or judge making the order {q). 

No appeal lies from an order of a judge giving unconditional leave 


District Ilogistries, see H. H. (1., Ord. JJ5, r. Ha. Applications to a district 
registrar aro made in the same way as applications in chambers {tbid., r. 7 ; 
see p. 127, ante). As to a distnct registrar loferriiig a matter to a judge, boo 
R. S. C., Ord. 35, r. 8. 

(Z) Jbid.^ r. 9, as amended bvR. S. C., July, 1905. The appeal is made in the 
same way as an appeal from the master (see p. 129, ante) ; but the notice is to 
attend before the judge within seven days after tho party complaining has had 
notice of the order, and there must be nt least two clour Jays between tho 
service of the notice 0 / tho Appeal and the day of homing (R. S. C., Ord. 35, 
r. 9). An appeal from a district registrar is no stay of proceedings, unless a 
judge or the re^strar so orders {tbid., r. 10). Ibid., r. 9, does not apply to 
tlie Chancery Divirton, because there is no appeal in the Chancciy Division 
from a master to the judge (see p. 131, ante). If a summons is heard in 
an action in the Chanccuy Diymion proceeding in the distiict registry, it is 
the duty of the rcgistiar, on tho application of either party, to adjourn tho 
summons to the judge {At/dmon. v. IhdUm, [1909] W. N. 74); see R. S. C., 
Ord. 35, rr. 11, 12. in such a matter, the adjournment is to the judgo to whom 
the action is assigned, but 'in the district registry of Liverpool or Manchester tho 
adjournment may be to any judgo for the time being sitting at Liverpool or 
Manchester {ibid., r. 12) As to filing of documents in such an action, see ibid., 
r. 21. 

(w) Ibid., IT. 13, 14; f^mith v. Bell, [1883] W. N. 196; Walker y. Qrcihiree, 
[1883] W. N. 197. 

(n) R. S. C., Ord. 35, r. 16 ; Re Tlinaitea, Yerhtirgh v. Aston, [1890] W. N. 
218; lie Neath and Bristol Steamship Co. (1888), 58 L. T. 180; Birmingham 
Waste Oo. v. Lam, n876] W. N. 50; lumh v. Whitdey, [1877] W. N. 40; 
JU Bheralsy^a Hotel Vo., [1884] W. N. 252. If such an order is mode, the 
defendant mtust give notice to the plaintiff of an address for service in London 
Jsee R, S. 0., Ord. 35, r. 1 8). As to the transmission of documents by the district 
registrar, see ibid. ', t* 20. . 

( 0 ) Ibid., r. 17. 

(p) Judicature (Procedure) Act, 1894(57 & 58 Viet. c. 16), s. 1 (b). As to 
the naV^ure of an interlocutory order, see title Judgments and Qhdeeb, 
Vol. XVIII., pp. 178 et aeg. See also title Husband and Wife, Vol. XVI., p. 461. 

( 2 ) Judicature Aet, 1873 (36 A 37 Viet. 0 . 66), s. 49. 
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to defend an action (r), or from any order allowing an extension of 
time for appealing from a judgment or order (s). • 

234. In matters of practice and procedure, the appeal from the 
judge in chambers is to the Court of Appeal (t). In matters not 
relating to practice and procedure in the King’s Bench Division, 
the appeal from the judge in chambers is to the divisional court (u). 
In the Chancery Division, the appeal in all cases from the judge in 
chambers is to the Court of Appeal (?•). 

In all matters coming within the discretion of the judge in 
chambers the Court of Appeal does not interfere unless the dis- 
cretion has been exercised on a wrong principle or not at all, or 
there has been some miscarriage (a). 

Sub-Sect. 7. — Proceedings in Divisional Court. 

235. An appeal to the divisional court is by motion, and must 
be made within eight days after the decision appealed against, 
or, if no court to which the ap])eal can be made sits within such 
time, on the first day on which any such court may be sitting after 
the expiration of such time (/;). 

In some proceedings in an action, motions are made to the divi- 
sional court by an independent application, and not by way of 
appeal (c). 

(r) Judicature (Procodiire) Act, IHOl (oT & 68 Vicl. c. 16), 8. 1 (li). 

.s) IbuL, 6. 1 (1) (a) 

{t) Jhid., H. I (1). Ab to the Court of Appeal, see p. 192, post. In practice, 
every order inado in chawibera in the course of an action is treated as a 
matter of praotu'e and procedure (Yoaily Practice of the Supremo Court, 1912, 
pp. 785, 1369) ; see p. 191, poaf. In matters of practice and procedure a judge 
cannot now refer a summons to the divisional couyt; he lnu^tg^ve a decision on 
it {Itoherts v. Plant, [1895] 1 Q,. B. 597, 0. A. ; Flood- Barrs v. Cathcart (1895), 

64 L. J. (q. n.) 352, 0. A.). 

(it) Judicature (Procedure) Act, 189 1 (57 & 57 Vict. c 16), s. 1 (5) ; E. S. C., 
Old. 54, r. 23. 

(y) See A.-C. v. lAewellyn (1888), 58 L. T. 367 ; lie Sumer otlle, Downes v. 
Smnerville (1887), 56 L. T. 424 ; BoaU v Sftvenson, [1895] 1 Gh. 358. 

(a) See Jiew v. /Jew, [1899] 2 ('h. 467, G. A. ; (Fofdiug v. Wharton Saltworhs 
Co. (1876), 1 Q. B. ]). 374, G. A. ; Mangan v. Metropolitan J^lectnc Supply Co., 
[1891] 2 Ch. 651, G. A. ; Davies v. Kvam (1882), 9 Q. B. D. 238, 241 ; Gardner 
V. Jay (1885), 29 Gh. D. 60, G. A. ; Young v. Thomas, [1892] 2 Gh, 134, C. A. 

(5) E. S. 0., Ord. 54, r. 24. In matters arising in the course of an action 
there are now in practice few appeals which can be brought fiom chambers to 
the divisional court. Notice of appeal must bo given within five days after the 
decision, for it must be served two clear days l^fore the day fixed for hearing 
{Steedrmn v. Ilakim (1888), 22 Q. B. I). 16, 0. A. ; llobha v. Mead (1888), 63 
J. P. 40). If the last day on which notice can be served falls on a Sunday, the 
notice must be given on the day before {phamhon v. Ffeighwey (1890), 64 J. P. 
620) ; see title Time. Notice may bo given for a day not in the sittings (Rs 
Coulton, FFamhng v. Elliott (1886), 34 Gh. D. 22, G. A.). As to ’Amending a 
.notice, see Williams v. De Botnvills (1886), 17 Q. B. D. 180. As to extending 
time, see Walhng/ord v. Mutued Society (1880), 6 App. Gas. 686. • 

fc) E.g., motion for judgment where judgment cannot be entered without 
it (see 6. S. 0., Ord. 13, r. 12 ; Ord. 27, r. 11) ; motion to set aside a judgment 
entered by any officer of the court, or spccitd referee or arbitrator under an 
order 6f the court, and to enter some other judgment {ibid., Ord. 40, r. 6) ; 
motion to adopt or vary or send back the repon of a referee (ibid., Ord,. 36» 
rr. 54, 56) ; see title Abbitbatioh, Yol. I., p. 476. 
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Sect. 1. Except where there is any practice to the contrary, a motion !s 

An Ordinary not to be made without previous notice to the parties affected 
Action in tlioroby (^/) . Two clear days’ notice must, as a rule, he given, unless 
the King's special leave to the contrary is given by the court or a judge (e). 
Bench or ^he hearing of such a motion evidence may be given by 

Chancciy ^ (Ifidavi t (./) . 

Division. Motions must be made by counsel or by litigants in person ( 51 ). 

Notice of , r 7 . 

motion. feuu-SECT. 8.- Snniimtrij Judgment. 

Evidence. 236. If a writ of summons is specially indorsed (/*), and the 

Audience. defendant appears to it, the plain till; may apply to a master in 

Summary chambers for an order giving liini leave to enter final judgment (t). 

judgment. 1.1 

Appeals. 237. An appeal lies from the decision of a master to the judge 

in chambers (A). If a judge gives unconditional leave to defend, 
there is no npjical from iiis order (/). If a judge refuses uncon- 
ditional leave to defend, an appeal lies from his decision to the 
Court of Appeal, and no leave of the judge is necessary (wi)- An 
appeal lies in such a case from tho Court of Appeal to the House 
of Lords (a). 

Costi. 238. The costs of and incident to all applications for summary 

judgment are dealt with by tho master on the hearing of the 

Ul) E. S. C., Old. 52, rr. 3 , 0 . No motion or application for a rule nw» or 
oraer to show cause can be made in any action {ibvi , r. 2). As to dismiss- 
ing a motion etc. or adjuumiug a hourmg, when duo noti (‘0 has not been 
given, see t/n'd., r. 6 . The hearing of any motion etc. majr from time to time 
be adjourned iijjou such terms, if any, as the court thinks lit {ihtd., r. 7). The 
plaintiff may -without special leave scive any notice of motion or other notice, 
or any petition or summons, upon any defendant who has been duly served 
with a writ of summons and has not appeared within the time limited {ibid., 
r. 8 ). As to serving notic<j of motion with tlio wnit of suramonH, or at 
any time after service of tho writ of summons and before tho time limited for 
appearance, see r. 9. 

(e) Ibid., r. 5. 

(/) Ibid., Ord. 38, r. 1. 

(y) There aie some motions which can only be made by counsel ; see title Bar- 
RI8TERS, Vol. II., p. 372, 373. A chairman or other officer of a company cunnc' 
move on behalf of the company ; counsid must be instructed {Re I.ond(m County 
Council and London Tramways Co. (1897), 13‘T. L. 11. 254, C. A.). A next friend 
cannot move on behalf of an infant {Murray v. Sitwefl, [1902] W. N. 119 ; Re 
Retry, Berry v. Berry, [19031 W. N. 126). As to other proceedings in tho 
divisional court, see titles County Courts, Vol. VIII. , pp. 607 et seq.; Crown 
Practice, Vol. X., pp. 65, 1 10, 152, 201 ; Magistrates, Vol. XIX., pp. 050 et mq. 

(A) Under 'E. S. 0., Ord. 3, r. 6 ; see p. Ill, ante. 

(t) See title Judombnts ani> Orders, Vol. XVIII., pp. 190 et aeq.; ai to 
motion for judgment before trial, see iUd., pp. 191 et eeg. As to reference to 
tho master for trial, see title Arbitration, Vol. L, pp- 488, 492; E. 8 . 0., 
Ord. 14, r. 7. 

(A)i 6 td., Ord. 64,r. 21. , , 

{ly J’udicatuia (Procedure) Act, 1894(57 & 68 Viot. c. 16), s. 1 (3); see p. 132, 
ante. * 

« ( 9 / 1 ) Judicature (Ropedure) Act, 1894 (57 & 58 Viot. 0 . 16), s. I (1), g), (4); 
see E. S 0., Ori 58,' T. 416; (*annon Brewen/ Co. v. Gilby (1896), 75 L. T. 407, 
0. A.; Standard DUcffunt Co. v. La Grange (1877), 3 0. P. D. 67, 0. A.; 
Rohimou V. Bradshaw (1883), 32 W. E. 95. As to an appeal from the master to 
whom an action is referred under H. S. C., Ord. 14, r. 7, see note (c), p. 138, ante. 

(n) Jacobs V. EortA’s ButiUery Co. (1901), 85 L. T. 262; Codd v. Detap (1905), 
•2 L. T. 510. 
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application, or he may refer them to the judge at the trial ; but, if II .,, 

no trial afterwards takes place, or no order as to costs is made, such AU Ordlnai^ 
costs are costs in the cause (o). - Actron in 

the Bang’s 
Bench or 

Sub-Sect. 9.- Summons for Bit ecttons. Chancery 

239 . The summons for directions is a summons taken out P lvlsib n, 
before the master in chambers in an action. On the licaring of this Summon® fbr 
summons the master determines what pleadings, if any, are to he ‘^’wetiona. 
delivered, what interlocutory proceedings are to bo taken in the 

action, and where and how the action is to be tried (p). 

240 . A summons for directions must be taken out by the wiicn 
plaintiff in every action except (1) Admiralty actions within the "^ccssaiy. 
Judicature Act, 1873, s. 31(7); (2) actions in which the writ is 
specially indorsed under It. H. 0., (3rd. 3,-r. C (r) ; (3) actions in which 

notice of trial without pleadings has been given («) ; and (4) actions 
commenced by an originating summons (/) : in these excepted cases 
a summons for directions may be taken out by any parly (u). 

241 . A summons for directions must be tahen ont after appear- When issued, 
ance and before the plaintiff takes an}’ fresh step in tlio action otJier 

than an application for an injunction or for a receiver or the enter- 
ing of judgment in default of defence (?r). If a plaintiff api)Hes 


(o) E. S. C., Ord. 14, r. 9 (.i); Bee SudJttuj v. (iahb (1887), 36 W. K. iTo ; 
Warrtfrx. Eoiy//)// (1H92), 9 T. L. It. 13; h'ooseu v. rtoae (1897), 76 L. T. 140, 
C. A.; Vox V. fidl (1892), 67 L. T. 26; /Jai/cocks, JAd. v. MnLhoUawl^ [1904] I 
K. B. 14o; Duvn v. ApitlHon, [1898] 1 U. B. 5G4, 0. A. ; Barker v. Hempstead 
(1889), 23 Q. B. I). 8; (Jopletj v Jwkson Co., [1884] W. N. 94 ; Wilson v. 
Stat/iam, [1891] 2 Q. B. 2(51. If tho pbiintilf ayplies under E S. C., Ord. 14, 
wlien the ease is not within the older, or where the plaintiff, in the opinion of 
tho muster, knew that tho det'endaut loliod on a contention which would entitle 
him to unconditional leave to defend, or when thoro it> no jurisdiction to make 
the order for suimnary pid^pneiit, tlio apjilication ie dismissed with costs to be 
paid forthwith by the plaintiff (H. S. (\, Oid. 14, r, 9(b); St/mon & Co. v. 
Balniev'a Stores (1*903), Ltd., [1912] I K. B. 259, C. A.). This order can only he 
made by a master or j iidgo in chambei s, or by the Court of Appeal on appeal from 
chambers ; if tho master or a ,iudgo or(lors tho coats to be costs in the cause, tho 
judge at the trial cannot onler tho costs to be paid by tho plaintiff {Kooseti v. 
Jtoae, supra). As to costs in an action for a sura under £100 which might have 
been brought in the county court, see County Courts Act, 1888 (51 & 62 Viet, 
e. 43), s. 116; County Courts i\ct, 1903 (3 Kilw. 7, c, 42), s. 3; Mentors, Ltd. 
y. Evans, [1912] 1 K. B. 264 ; affirmed, suh nom. Mentors, Ltd. v. White (1912), 
66 Sol. Jo. 602, C. A. ; and p. 182, post. As to signing judgment more than 
twelve months after ohtaming an o^or for judgment, sc® Deighton y. CocJele, 
[1912] 1 K B. 206, C. A. 

(») E. S. C., Ord. 30, rr. 1, 2; County Theatres and IJdels, Ltd. y. Knowles, 
^TO2] 1 K. B. 480, 0. A. Tor forms of summons, see E. S. C., App. j^Form 

(j) 30 & 37 Viet. 0 . 66; see title Admiualty, Vol. I., pp. 63 rf seq., 107. ' - ^ 

m See p. Ill, ante. • 

U) /.c., actions within E. S. 0., Ord. 18 a; see p. 111^ c^, apd p. 161, post. 

[t) See p. 186, pos<. 

B. 0., Ord. 30, r. 1 (a), (d). As to the nmnmons for directions in 
pr(>cee<}mgii for reduction of capital of a companypliee title Comtanies, Vol. V., 
pp. 100, 110. 

r (ta) K. S. 0., Ord. 30, r. 1 (b). An amendment of an ordinary writ bo as to 



186 


Practice and Procedure. 


Sect. 1. for judgment on a specially indorsed writ (a), or if a defendant in an 
An Ordinary action in which notice of trial without pleadings has been given (6), 
Action in applies for a statement of claim, directions may be given as if the 

the Eng's plaintiff liad taken out a summons for that purpose (c). • 

Bench or 

Chancery 242 . Where the plaintiff is hound to take out a summons for 
Division, directions, and fails to do so within fourteen days from the entry of 
FftVet^T defendant’s appearance, the defendant may apply for an order 

failure to take to dismiss the action. On such application the master may dismiss 
out summons the action on such terms as may be just or deal with the application 
tor directions, •£ y/ere a summoiis for directions (d). 

Directions. 243 . On the hearing of a summons for directions the master, 
BO far as is practicable, makes such order as may be just with 
respect to all the proceedings to be taken in the action and as to 
the costs of such proceedit.gs, and more particularly with regard to 
pleadings (e), particulars (/), admissions ([/), discovery (h), inter- 
rogatories (i), inspection of documents (/r), inspection of real or 
personal property (0, commissions (lu), examination of witnesses (»), 
place and mode of trial (o). Any party to whom the summons is 


enable a plaintiff to proceed under ihir/., Orel. 14, may be made without a 
fiuminons for directions (Yearly Practice of the Supreme Court, 1912, p. 302). 

(o) R. S. 0., Ord. 14. 

hj Jhtd , Ord. 13 a. 

(0) Ihid.^ Ord. 30, r. 1 (c). If the plaintiff in an action, whon tho writ is 
specially indorsed, does not apply for judgment and does not take out a 
summons for directions, the defendant may do so {dnd.^ r. 1 (d) ). If, in such an 
action, the defendant obtains leave to defend, the master may thou give direc- 
tions as if a Bumnions bad been taken out {dnd., Ord. 14, r. 8 (u) ). 

(d) lln<L, Ord. 30, r, 8 ; see Keinp v (■vbivtn (ISOt)), 80 Jj. T. 54. 

(e) As to pleadings geneially, see title J’leadixg, Vol. XXI 1 , i>p. 417 et seq. 
As to judgment in default of pleading, see title Judoments aa'D Ouueus, 
Vol. XVJIJ., pp. 180 ct aeq. As to motion foi judgment on stiiking out 
defence, see thuL, p. 188. 

(/) As to particulars, sec title Pleading, Vol. XXIE., pp. 128, 453, 440 ttaeq. 

\g) As to adniissious, seo pp. 138, 145, 146, post. 

(A) As to discovery, see title Discovery, Inspection, AND iNTEttiioGAToKiEs, 
Vol. XI., pp. 39 et aeq. 

(1) As to lutorrogatories, see ihid,, pp. 92 et aeq. 

(/r) As to inspection of documents, see t5»d., pp. 67 et aeq. 

h) As to inspection of property, seoi p. 143, poat. 

(m) As to commissions, see titles Uankruptcy and InsoJiVENOT, Vol. II., 

5 1 . 318; Evidence, Vol. Xill., pp. 609 et aeq. As to examiners, see titles 
Barristers, Vol. II., p. 382; Courts, Vol. IX., p. 66; Evidence, AM. XIII., 
pp. 610 e< aeq, 

(«) As to ox.Tiniiiation of witnesses, see title Evidence, Vol. XITI., pp. 611 
et aeq. 


(o) R. S. 0., Ord. 30, r. 2 ; see p. 171, jmt. An order on a summons for 
directions can only be made as to proceedings before judgment ; an application 
relating to proceedings after judgment must be made by an ordinary summons 
{Uwwn V. Haiff, [1905] 2 Ch. 379). An order may be mode in respect of any 
interlocutory proceedings before judgment {P^tperell v. Ihrd, [1902] 1 Oh. 477). 
As to an order for foreclosure in a foreclosure action, see Horton v- Boaaon (1899), 
80 L. T. 435, C. A. As to an order that the defendant shall take notice of trial 
at the assi/es lessSthan ten days before the commission day, see Baxter v. Hohla- 
xvorth, [1899] 1 Q. B. 266, 0. A. ; Be Pringle rfc Cb., Pownall v. Prii^le & Co. 
(1903), L. T. 743. As to an order that evidence of any particular fact 
specified shall be given by statement on oath of information and belief, or by 
production of documents or entries in books, or by copies of documents or 
entries, or otherwise os may be directed (B. S. 0., Ord. 30, r. 7), see Judicature* 
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addressed is, so far as is practicable, to apply for any order or 
directions as to any interlocutory matter or thing which he may 
desire in the action {p), «. 

Any application, subsequent to the original summons and before 
judgment, for directions as to any interlocutory matter or thing, 
by any party, is made under the summons for directions by two 
clear days’ notice to the other party stating the grounds of the 
application (q). 

Sub-Seot. 10. — Interlocutory Proceedinga {r). 

(i.) AcrountSt Inguiriea, and laauea. 

244. The court or a judge (s) may at any stage of the proceedings 

(Procedure) Act, 1894 (o7 & 58 Viet. c. 16), «. 3 ; Baerletn v. Chartered Mercantile 
Bank, [1895] 2 Ch. 488, 0. A. As to summonseB for directions in a short cause 
in the Chancery Division, see Re Pringfe A* Co., Poivnall v. Pringle Co. (1903), 
89 ]j. T. 743 ; Re Cadognn and liana Plait Kslaie (No. 2), Ltd., Graham v. Cadogan 
and liana Place Katatc (No. 2), Lid., [1906] W. N. 112; Re Gutta Percha 
Corporation, Thijrnton v. Gutta Pnrha Corporution, [1899] W. N. 251 ; see Re 
Dupont, Ltd., Dupont v. Dupont, Ltd., [1906] W. N. 14. As to trial by jury in 
the short cause list in the Kinj^’s Pouch Division, see Kelaetj v. Doune, [1912] 
2 K B. 482, C. A. ; \Vol/e v. l)e Jiinam (ISOOX 81 L. T. 533, C. A. ; Macartney 
V. Macartney (1900), 25 T. L. E. 818. As to the separate li-st for commercial 
causes, see Notice as to Commercial C’uu.«es, Yearly Practice of the Supremo 
Court, 1912, p 1011. 

(p) E. S. , Ord. 30, r. 4. No affidavit is to be usod on the hearing of tho 
Buiumons except by special order of the master or judge {tbtd., r. 3). 

{q) I hut, r. o. A inastor may alter or vary a direction without appeal 
(E, S. U., Ord. 64, r. 32 ; Ktrk v. Leivta (1907), Yearly Practice of the Supreme 
Court, 1912, p. 36S; but see Kehey v. Jhune, aupra. If a master on a 
summons for directions makes an older for tho trial of an action in the short 
cause list without a jury, and the oi*der is not appealed against, an application 
camiot afterwards be made to alter the mode of trial {Kelaey v. Doune, ewpra), 
in which Wolfe v. Ve Braani, supra, and Maeartne-y v. Macartney, aupra, 
were considered). In an application under E. S. 0., Ord. 3(?, r. 5, an order 
may be made to strike out a statement of claim as disclosing no reasonable 
cause of action and to dismiss the action {PepqtereU v. Ilird, [1902] 1 Ch. 477). 
As to the costs of an application undei E. S. 0., Ord. 30, r. 5, see MacGuare v. 
Milligan, [1903] 1 Oh. 145. An application by any party which might properly 
have been made at tho hearing of tho original summons is, if granted on any 
subsequent application, to be at the costs of tho party applying (E. S. 0., 
Ord. 30, r. 6). 

(r) As to iutorlocutory proceedings in matters specially dealt with elsewhere, 
eee titles AuMiiiALTr, Vol. I., pp. 97, 98 (discovery, interrogatories, motions, 
summonses, examination of witnesses, commissions, letters of request, sub- 
poenas, and procedure in Admiralty actions) ; Crown Practice, Vol. X., p. 33 
(petition of right) ; Elections, Vol. XU., pp. 422 seq. (parliamentary ©lection 
petitions); Evidence, Vol. XIII., pp. 618 et seg. (evidence in interlocutory 
pivceedings) ; Fraudulent and Voidable Conveyances, Vol. XV., p. 9() 
(interlocutory injunction where conveyance impeachable by creditors) ; Husband 
AND Wipe, Vol. XVI., pp. 497 et aeq. (matrimonial causes), 513 (costs of inter- 
locutory applications), 559 (appeals from interlocutory ordois) ; lKj|^TS and 
Chiujben, Vol. XVll., p. 137 (actions b^ and against infants) ; InJ^^nction, 
Vol. XVII., pp. 2^4 et ae^ (undertaking as to damages); and see titles 
Judgments and Orders, Vol. XVIII, pp. 178 (diatinction between intfir- 
looutory and final judgments), 205 (date of interlooutoi^ judgment when 
damages are to be assessed), 218 (powers to vanr interlocutory orders); 
Lunatics and Persons of Unsound Mind, Vol. XiX., p. 418 (interlocuto^ 
orders pending inquisition) ; Eeceivers ; Solioxtobs; Specific Ferfobmanoe; 
Trusts and Trustees ; and see p. 136, ante. 

(•) As to the meaning of " the court or a judge,” see note (/), p. 103, ante. 
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Ad Ordinary 
Acflonin 

the King’s 
Bench or 
Chancery 
Division. 


direct any necessary accounts or inquiries (t) to be taken, although 
there is some s’^iecial or fuitlier relief sought or some special 
issue to be tried (a). 

245. Where in any cause or niatier it appears to the court or a judge 
that the issues of fact in dispute are not sudicieutly defined, the 
parties may be dirccied to prepare issues which, in case of difference, 
are to be settled by the court or a judge (b). 


(ii.) AiJmiisiohs. 

Admissioufl, 246. Any party to a cause or matter may give notice by his 
pleading or otherwise in writing that he admits the truth of the 
whole or any part of the case of any other party (c). 


(<) As to oiilors for accounts, or accounts and inquiries, in special matters, 
SCO titles Mistakt:, Vol. XX/., p. '28; AroiiTGACE, Vol. XXI., pp. 199, 287 
ft sf'f., Pak’ineiisiiip, Vol. XXII., pp. 70 (t stq.; Eeceiveks ; Tiiusts and 

TlirsTEES. 

(a) li. S. C., OjiI o.'J, r. 2. As to the procedure where the writ is indorsed 
for an account, bee title Judgments and Ordeiis, Vol. XVIII., p. 186. Under 
this rule accounts can be taken preliminary or suh'^equent to a trial {Gamhmn 
V. Hkipjter (ISS.i), 29 ( 'h. 1). 566, C. A. ; trctff iMidon 1 <airy Hociety v. Abhott (1881 ), 
44 L. T. 370 ; Watkfr v lirndell (188.3), 22 C'h. J). 722, 0. A. ; Jtarher v. MackreJl 
(1879), 12 Ch. U. o34, Cl. A. ; Toyhr v. Mu^tyn (1880), 33 Ch. I). 226, (\ A.; 
Kenrick V. Mountsteten (I8i)0), 48 \V. It. 141; J^dmonds v. (1885), 29 

Ch. I). 170, C. A. , Witlmin v. Vane, [1881] W. N. 98). If there is any special 
matter affecting the account, there should be a declaration in the order directing 
the person who is taking the account to have regard to the particular circum- 
stances and facta {tiauyuinetU v. Stnekey's Banfiirty Vo. (No. 2), [1896] 1 Ch. 
502). As to the directing of an account on the footing of wilful default, see 
Jie Wriyhtson, ]Vrit/htson v. Cooke, [1908] 1 Ch. 789; lie Kurtz, Kmerron y. 
Henderson (1904), 90 I.. T. 12 ; lie Jianiay, Barclay v. Andreio, [1899] 1 Ch. 674 ; 
Be Youngs, Doyydt v. lievett (188a), 30 Ch. D. 431 ; Be Arrnttuye, Smith v. 

(1 883), 24 Ch. T). 727 ; Be Symons, Luke v. Tonhn{\882), 21 Ch. 1). 757 ; 
Barber v. Mackrell, supra; Lefunny v. Gee (1878), 10 (’h. J). 715; Mayer v. 
Murray (1878), '8 Ch. 1). 424 ; Job v. Job (1877), 0 Ch. 1). 502. The account is 
taken in cliambers; as to the Iona, of tho master’s certificate, see K. S. 0., 
App. L, No. 10; Be Bowen, Bennett v. Bowen (1882), 20 (^b. U. 538. If tho 
account is of a complicated nature and vtrayoce evidence and continuous sittings 
are desirable, it should be taken by an official roienio{Ruehefoucauhl v. Boustea-*, 
[1897] 1 Ch. 190, C. A. ; see title Arbitration, Vol. I., pp. 484, 487). Special 
directions as to the way in which an account is to be taken or vouched may 
be given (K. S. C., Ord. 33, rr. 3, 4f4A). The application maybe made by 
motion or summons, and geneially is made under the summons for directions 
(see p. 135, ante). In the Chancery Division, tho judgment or order directing 
the accounts or inquiries must be brought into judge’s chambers witliin ten 
days after it has been passed a^d entered, and a summons is then issued to 
proceed (B. S. C., 0x4.' 55, ir. 32, 33). As to an inquiry as to damages, see 
ibid., Ora. 36, rr. 56 — 58 ; Ord. 13, r. 5. As to the form of the judgment or 
order, see ibid., Ord. 33, i. 7 ; App. L, Form No. 28. 

(6) Ibid., Ord. 33, r. 1; see Odd., Ord. 40, r. 10; Ord. 42, r. 9; Ord. 45, 
r. 4 ; Ord. 48 a, r. 8 ; Ord. 57, r. 7. The issues may be directed or settled by 
a zopsti^ in tho King’s Bench Division {ibkl.f Ord. 54, r. 12). As to trial of 
issues, Me ibidti, Old. 36, ir. 2—9; Ord. 34, rr. 9 — 12. As to the settlement 

issues, see (Benu^^v. Korris (1877), 26 W. B. 94 ; West v. White (1877), 4 
"Oh. D. 631 ; lie Korkt'Wfslcrn Bubber Co., Ltd. and Hilttenhach tS: Co., [1908] 2 
K. B. 907, 0. A. to^siies in intei-pleadcr proceedings, see title iNTSfi^- 
pLgADER, Vol. XVH., pp. 607 et seq. 

(c) B. & C., Ord. 32, r. 1 ; etee Jlarduoick (1883), 9 F. 32. Leave ^mftr 
be girm to witlidraw an idiuission (Jffo/hs y. Burton, [1892] 3 Cb. 226, 0. A.). 
As to judgment on admisffions, see title Judgments and Obdebs, Vol. XVIEI., 
p. 195; and as to admissions for purposes of trial, see, further, title ' 
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(iii.) Amemlmmt. 

247. Amendment: of an indorsement or pleadirigs may be made 
in certain cases without leave, in other cases only by leave, of the 
court or a judge (d). 

248. Any amendment sliould be allowed provided that the 
party applying for it is acting hand fide, and that it will not injure 
the opposite party in *a way that cannot be compensated for(^;); 
but, semble, an amendment should not be allowed if it will change 
the whole nature of the action (/). 

Evidence, Vol. XJll., p. -18} ; p. 14G, pr-ai. As to notices to aclinit docnioents 
and fact?, sec p. IJo, pouf. 

(d) See R. S. 0., Ord. 28; title Pr-E.xnfxo, Vol. XXIT., pp. 437 et seq. As to 
the expression “ the couit or a judge,” see note (/ ), i>. 103, ante. A writ may 
bo amended befoto st^rvico, by leave of a master, alter service it can only bo 
amended by order (Practice Masters’ llnlos, 13). 

(c) See Mvzici/ v. (187S), 3S L. T. OOS ; JJallinger y. St. AViyn (1879), 
41 L. T. 406 ; AV (Janlaid and (hhh'e Patfut (i 887), 07 L. J. (cir.) 209; The 
Alert (1890), 72 L. T. 124; La%i'd v. lirujqs (1881), 1!) Ch. D. 22,0. A. ; Edevain 

V. Cohen (1890). 43 Oh 1). 187, 0. A. ; l.'oa'fher v. lleaoer (1889), 41 Oh. R. 248, 

C. A. ; Moss V. MaliiifjH (1886), 33 Ch. 1). 603, 606; Lawrance v. Norreys {Lord) 
(1888), 39 Ch. IJ. 213, ( !. A. ; ( 'aid well v. Payham JIarhour UedamaUon (Jo. (1876), 2 
Oh. I). 221 ; and see cases cited in title P kkvdixo, Vol. XXll., p. 438, note (c). 
Where a Statiito of Liiniiation has run smeothe issue of the writ, an amendment 
will not be allowed which deprives the o}^po^ito par^ of the protection of the 
statute; see title Limitation of ArnoNa, Vol. XIX., pp. 188, 189. An 
uraondment will not bo allowed which sols up a cloim or defence which is bad 
in law or unnecessary {Central (Queensland Meat Ej^port Co. v. CaUvp (1892), 8 
T. L. It. 225; Machado v. Fontes, [IBinj 2 Q. B. 231, C. A.; Jievan v. Barnett 
(1897), 13 T. L. R. 310) (as to which soo Penton v. Barnett, [1898] 1 Q. B. 276, 
280, 0. A.) ; Morel Brothers «& Co. v. Wef.Unxn’land {Earl), [1903] 1 K. B. 04, 77, 
0. A. ; Marshall v. Langley, [1889] W. N. 222 ; Jones v. Hughes, [1905] 1 Ch. 
180, 0. A. ; Sinclair ▼. James, [1894] 3 Ch. 554 : Litchfield v. Dreyfus, [1906] 
1 K. B. 584 ; Iluhhucky, Wilkinson, Heywoo,l ami Clark, 1 1899) 1 Q. B. 86, 0. A. ; 
Feru Ifepuhhr v. Berumm Cnuno Co. (1887), 36 Ch. P.4'89; Salamanv. JVariier 
(1889), 64 L. T. 698). In McManus v. [1907] 2 Iv. B. 1, 5, 0. A., an 

amendment by vii-tue of which the plaintiff would only be able to claim nommal 
damages was refused. An amendment for the purpose of adding a plea of 
fraud is generally allowed at an early stage of the proceedings if the circum- 
stances warrant it, but it will only bo allowed at a late stage in exceptional 
circumstances; see Bentley <£’ Co. r. lilack (1893), 9 T. L. R.. 580, 0. A. ; Leveni' 
Co. V. Goodwill Brothers, [l887J W. N. 107 ; Symonds v. City Bank (1886), 34 

W. R. 364; Hendricks v. Montague (1881), 17 Ch. D. 638, 0. A.; Ridnig v. 
Hawkins (1889), It P. P. 56, C. A. ; Halsey v. Brotherhood (1880), 15 Ch. P. 514 ; 
Nootd V. Murrow (1879), 40 L. T. 100. Except by consent a plain liff will not 
be allowed to amend and set up a cause of action which has accrued since the 
issue of the writ ( ToUenham Local Board of Health v. Lea Conservancy Board 
(1886), 2 T. L. R. 410, C. A. ; A.-O. v. Avon Corporation (1863), 3 Pe G. J. & 
Sm. 637 ; /7vaw« v. Bagahaw (1870), 5 Ch. App. 340). 

(/) Blenkhome v. Fenroae (1880), 43 L. T. 668 ; Nenohy v. Sharpe (1878), 8 
Ch. P. 39, C. A. ; Halsey y. Brotherhood (1880), 15 Ch. P.‘ 514, affirmed (1881), 
19 Ch. P. 386, C. A. ; Clarke y. Yorke (1882), 47 L. T. 381 ; Elli'i^^if^nchester 
Carriage Co. (1876), 2 C. P. D. 13 ; Tuck v. Souihet'n Countiw l)ep(ait Ikafk 
(1869), 42 Ch. P. 471; James y. Smith, [1891] 1 Ch. ,.364; Jacobs y. Sewetr^ 
(1872), L. R. 5 H. L. 464; compare Budding v. Murdgdii '{lSlo), 1 Ch. P. 45 j 
Northampton Coal, Iron and Waggon Co. v. Midland Wo^gon So. (1878), 7 Cb,, P. 
500, Cl A. ; Huhhuck y. Helms (1887), 66 L. J. (CH.) 530^ The plaintiff may by 
his statement of daim alter, modify, or extend fns claim without any amend- 
meQtof the indorsement of the writ (see B. Ord. 28, r. 2 ; Large y. Large, 
£1877] W. N. 198; Johnson v. PtUmer (1$79), 4 0. P. P. 258; Munster v. 
jfc»t«on tl883), 11 a B. D. 436, 0. A, ; Cargill y. Bower (1878), 10 Ch. P. 602; 
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Sect. 1. The amendment, if allowed, is to be made in such manner and on 
An Ordinary such terms as may bo just (<7). 

the King's 249. An amendment may be allowed at any stage of the pro- 
Bench or ceedings (/^), not only before (i), but at (^') and even after trial (f), 
Chancery and after judgment (vi), and on or after appeal (n). 

Division. 


Time. 


Lewis and Lewis v. I)urn/ord (1901), 24 T. L. B. 64), but cannot in the statement 
of claim, 'without amending the writ, completely change the cause of action con- 
tained in the iudoisoinent {Cave v. Crew (1893), 62 L. J. (cn ) 630; Ker v. 
Williams (1886), 30 Sol. Jo. 238), or introduce a new cause of action which can- 
not be conveniently tried with the origmiil cause of action ( United Telephone 
Co. V. TasTier (1888), 59 L. T. 852; Moore v. Alwill (1881), 8 L. II. Ir. 245). 

(y) B. S. C., Old. 28, ir. 1, 6; Woolley v. Broad, [1892J 2 Q. B. 317, 0. A. 
The usual terms for allowing the amendment are that the party amending 
should in any event pay the -losts of tho application and all costs caused or 
thrown away liy the amendment {Steward v. North Metropolitan Tramways 
Co. (1886), 16 Q. B. D. 556, C. A.; Be Tru/ort, Trafford v. ///aac (1885), 63 
L. T. 498 ; Tresion Corporation v. Fnllwood Local Board (No. 2) (1885), 53 L. T. 
718; see A.-O. v. Pontypridd Waterworks Co., [1908] 1 Ch. 388; Fanjuhar, 
North & Co. V. Lloyd, Ltd. (1901), 17 T. L. B. 568, 0. A.; Ifollis v. Burton, 
[1892] 3 Ch. 226, C. A.; Kurtz v. Spence (1887;. 36 Ch. J). 770, C. A.; Re 
Bowden, Andrew v. Cooper (1890), 45 Ch. D. 444; Jacobs v. Schmaltz (1890), 62 
L. T. 121 ; Ayscough v. Bullar (1889), 41 Ch. D. 341, C. A.). The application to 
amend, if ma\le before trial, should be made to a master in chambers (B. S. 0., 
Ord. 54, r. 12; Ord. 55, r. 2 (17)); if raado at the trial, it should be made 
to the judge trying the action (but see Beckett v. Bedcctt, [1901] P. 85) ; if made 
on the hearing of an appeal, it should bo mado to the Couit of Appeal. 

(/*) B. S. 0., Ord. 28, r. 1. This rule gives power to allow an amondinont of 
particulars as well as of an indorsomont or a pleading {Cla/apede tfc Co. 
V. Commercial Union Association (1883), 32 W. B. 262 ; Woolley v. Broad, supra). 
As to particulars m an action, see title Blending, Vol. XXTI., pp. 453 et seg. 

(t) See cases cited in note (/), p. 139, ante, and note (9), supra; Richards v. 
Butcher (1890), 62 L. T. 867 ; Reid if. lloolnj (1897), 13 T. L. B. 398, 449, C. A. ; 
Griffiths v. London and St. Katharine Doihs ( b. ( 1884), 13 Q. B. 1). 259, 261 , C. A. ; 
aark V. BVov(1885), 31 Ch. i). 68 ; Zacklyuskt y. Poluspie, 1 1908J A. C. 65, P. (J. 

(^*) Dansk Rekylriffel Syndikat Aktieselskab y. Snell, [1908] 2 Ch. 127; Hyams 
V. Stuart King, [1908] 2 K. B. 696, C. A. ; Litchfield v. Dreyfus, [1906] 1 K. B. 
584 ; Crosfield {Joseph) ik Sons, Ltd. v. Manchester Ship Canal Co., [1904] 2 ('’b. 
123 ; Browne v. Peto (1899), 16 T. L. B. 131 ; The Alert (1891), 72 L. T. 124 ; 
Smith v. Roberts (1892), 8 T. L. E. 506; Laird v. Briggs (1881), 19 Ch. J). '1^, 
C. A. ; Blenkhorne v. Penrose (1880), 43 L. ,^T. 668 ; De Bergue v. De Bergue, 
[1880] W. N. 191 ; Nobel's Explosives .Co. v. Jones, Scott & Co. (1881), 17 Ch. D. 
721 ; affirmed (1882), 8 App. Cas. 6 ; Dallinger v. St Alhyn (1879), 41 L. T. 406 ; 
Mozley v. Cowie (1878), 38 L.-T. 908 ; King v. Corke (1875), 1 Ch. T). 57 ; see 
cases cited in note (/), p. 139, ante. As a rule the plaintiff should apply not 
lator than the closo of his case, where tho amendment is necessitated by a 
variance between the _ claim anff the evidence ; see James v. Smith, [1891] 

1 Ch. 384 ; Nicholson v. Brown, [1897] W. N. 52 ; Edevain v. Cohen (1889), 
41 Ch. D. 563, afi&rmed (1890), 43 Oh. D. 187, 0. A. ; Biding v. Hawkins 
(1889), 14 P. D. 66, 0. A. ; Rainy v. Bravo (1872), L. E. 4 P. C. 287. 

(Z) See Chaitell v. Daily Mail Publishing Co. (1901), 18 T. L. B. 165, 0. A. ; 
Beckett v. Beckett, supra , Modera v. M^era (1893), 10 T. L. B. 69 ; The 
/H'cfaZor; [1892] P. !B4 ; Wyatt v. JloshervilU Gardens Co. (1885), 2 T. L. B. 282 ; 
Noad V. Marrow (1879), 40 L. T. 100 ; Tehhs v. Barron (1842), 4 Man. & G. 844 ; 
Hnowlman v. Bluett (1873), L. B. 9 Exch. 1. 

t«i) See Durhar^^ Brothers v. Robertson, [1898] 1 Q. B. 766, 774, C. A.; The 
Am (1805), 72 L. T. 124 ; The Dictator, [1892] P. 64 ; The Duke of Buedeuch, 
[1892] P.^01 ; Edison and Swan United Electric Light Co. r. Holland (1889), 41 
Ch. D. 28, 0. A. ; A.-O. v. Birmingham Corporation (1880), 15 Ch. D. 423, Cft A. ; 
Hurst V. Hurst (1882), 21 Ch. B. 278, C. A. 

(n) See B. S. 0., Ord. 58, r. 4 ; Farguhar, North <9 Co. r. Lloyd, Ltd. (1901), . 
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If the amendment is not made within the time limited by the 
order giving leave or, if no time is limited, within ffiiirteen days from 
the date of the order, the order to amend is void, unless the time 
is extended (e). . 

250. The court or a judge may at any time, and on such terms 
as to costs or otherwise as may be thought just, amend any 
defect or error in any proceedings (;>), and all necessary amend- 
ments are to made for the purpose ot determining the real question 
or issue raised by or depending on the proceedings (g). The 
court or a judge may also at any time correct clerical mistakes 
in judgments or orders, or errors arising therein from accidental 
omissions (r). 


(iv.) Compounding Penal Adiona. 

251. The leave of the court in which a penal action, not brought 
by the party aggrieved, is pending, is required for the compounding 
of the action (s). Such leave cannot be given, where part of the 


17 T. L. R. 568, C. A. ; HoUis v. Burton, [1892] 3 Ch. 226, C. A.; Woolley v. 
Board, [1892] 2 Q. 13. 3l7, 0. A.; Krkhn v. Little (1890), 6 T. L R. 366; 
Auatialinn tSteani Navigation (h. v. Simlh cf* Hons (1889), 14 App. Cas. 318, 
P, C. ; Mdtaon and Hiran Cnited Kledrn Light Co. v. Jfolland (1889), 41 Ch. ].). 
28, C. A. ; Kurtz v. Hpence (1887), 36 Ch. D. 770, 0. A. ; Clarapede db Co. 
V. Commercial Union Assoduitau (1883), 32 W. R. 202, New Zealand and 
Australian Land Co. v. Watson (1881), 7 Q. B. 374, C. A. ; Newby v. Sharpe 
(1878), 8 Ch. 1). 39, (I A. If a docision has been given against a party that 
ho will fail unless ho atnends, and ho elects to amend, ho cannot appeal 
against, thedecifsion {Bowden's {K. M.) Patents Syndicate, Lid. v. Smith {Ilerbert)^ 
dk Co., [1904] 2 Ch. 122, C. A.). 

(o) R. S. C., Ord. 28, r. 7. If the amondmenti requires the insertion of more 
than 144 words, n print must bo delivered {ibid., r. 8). The document 
when amended is to bo marked with the date of the order, if any, under 
which it is amended and of the day on which the amendment is made (ibid., 
r. 9). The copy of an amended writ served on a defendant need not be marked 
in accordance with ibid., r. 9 (ffanmer v. Clifton, [1894] I Q. B. 238). If a 
defendant has made default in appearance, an amended writ or statement of 
claim may be hied at the Central Office and personal service is not necessary 



Q. B. 139). As to when a writ of summons may be amended without an order, 
see note (e), p. 139, ante. 

(p) As to irregularity arising from non-compliance with the Rules of the 
Supreme Court or rules of practice, see pp. 144, 146, post. 

(j) R. S. C., Ord. 28, r. 12; Williams v. Be Boinville (1886), 17 Q. B. D. 180; 
GUI V. Woodfln (1884), 25 Ch. D. 707, 0. A. ; Dunlop Pneumatic Tyre Co. v. 
Actien-Qesellschaft fur Motor tmd Motor fahrz&tghau vorm.Cuddl & Co., [1902] 
1 K. B. 342, C. A. ; jRc Robertson, Sanderson Co.'a Application, 2 Ch. 

245 ; Australian Steam Navigation Co. v. Smith <fc Sons (1889k 14' A]^p.X6fl. 318, 
P. 0. ; Re Smith, Ex parte London and North Western Rau, Co, and Midlam 
Rail. Co. (1888), 40 Ch. D. 386, C. A. • 

(r) See E. S. 0., Ord. 28, r. 11 ; title Judgments and OEteES, Vol. XVIII., 
p. 213. 

(«) Stat. (1676-1576) 18 EUz. c. 6, ss. 4, 5 ; KirJeham v. Wheeley (169A, 1 Salk. 
30; See R. v. ColUer (1834), 2 DowL 581 ; R. v* Crisp (1818), 1 B. & Aid. 282 ; 
Crowder v. Wagataff (1797), 1 Bos. & P. itfs Maughm v. Walker (1798), 5 
Term Rep. 98; Morgan v. Lute (1819), 1 Ohit. 381; Bradshaw v. Mottrans 
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Cciisolidfttion 
<)l nctions. 


pnijilty goes to the Crown, uultsss notice is firnt given to the proper 
(.nicer; in other (SaM)s it may be given without such notice (a). 

(V-) CoiiHohdutUm. 

252. If two or more actions relating to the same subject-matter 
are pending in the same di\isi()n of the High Court between the 
same plaintiff and Ihe same defendant (/>), or between the same 
plaintiff and diffeieiit. defendants (c)> oi’ between different plaintiffs 
and tlie same defendant (d), or l)et\veen different plaintiffs and 
different defendants (c), the actions may be consolidated on the 
aiiplicatiori of eitlier a plaintiff or a defendant (/). 


(\i.) InUrim l‘tes(rvati(m of SnhJ&t-matfer. 

Custody of 253. Where by any contract a prinid facie, case of liability is 
goo<i3. . established and the defence alleges a riglit to be relieved wholly or 
partially from such liability, the court or a judge ((/) may make an 
order for the pi-oservation or int(‘iim custody of the subject-matter 
of the litigation, or order that the amount in dispute be brouglifc 
into court or otherwise secured {h). 


(1732), 1 SUa. 107; aTul see title CiiniiXAL Law anu Drockouhk, Vol. JX., 
p, 504. 

(rt) 11. S. 0., Orel. 50, r. l.‘J. Tlie order to eompoiiiui a peual action muHt 
expressly sfuto that the dofeudaiit iinderliikos to pay the sum for which the 
court has given Liiii leave to coinpoimd the action r. 14). When l(»ave 
is given to compound a 2)enal action and where puit of tlie ponslty goos to the 
(Jrown, the King’s lialf of the comi>ositioii must bo paid into the hands of the 
Master of the C'rown Office DcpaiLmcnt of the Uential Office for the use of the 
lung {tind , r. 1 5). 

(5) liearducll v. < 'hcei/iniu (J85.S), >]. B. Sc E. 24,3. 

((*) (hlltdye v. Jhlc (JSSO), 5fi Ij. T. 121; Foxitell v. Defts/er (18(53), 4 Do G. ' 
J- & |4m. 77. 


{d) Avws V. Chodv,id, Jhihin^ou v. Chadtrkk, Smith v. Chaduick (1877), 4 
Ch. D. 8G0; Amos v. (VtwUnvk (1878), 9 Ch. 1). 459, 4(53, C. A. 

(<;) Tmle v. T<ule, [1882*1 "W. N. 83. 

(/) 11. S. 0., Ord. 49, r. 8 ; Martin v. Martin .fc O;., [1897j 1 Q B. 429, 0. A : 
and SCO Yeaiiy Practice of the Supreme C'ouit, 1912, pp. 698, 699. Unlesa tbo 
isaiies axe the same, actions commenced by^the same plaintili' iigainst different 
defendants cannot be coii'scdidated attiio jiluintiff’s iii&tunce without the coiiNOiit 
of all imilios (At'e v. Jrt/i(tr(l909), 100 L. T. Gl, 0. A.). The application to con- 
solidate is by a suuijnons belwo a master, and may be made at any time after 
appearance. The general rule is to give the conduct of the proceedings in 
consolidated actions to the plaintiff in tlie first action, but it may bo given to 
the persons hiost iiitei'ested, out Of whose pockets the costs of the consolidate 
action have to come (ffc Vrimt^a Estate (1883), 48 L. T. 208 ; /te Swire, Mellor v. 
Swire (1882), 21 Ch. I). 647, C. A.). As to tno stay of one of two cross actions 
arising out of the same matter, see Thomson v. South Eastern Bail. Co. (1882), 
9 Q. B. D. 320, C. A. 

0/) tp the meaning of “ the court or a judge,” see note (/), p. i03, ante. 
'ife: S. 50, r 1. The application for an order under this rule 

may 60 made by til^plahitiif at any time after his ri^ht to the order appears 
die the pleadings, or,^^,^th(‘re are 110 pleadings, after his right is made to appear 
by affidavit or otherWi^ to the sati.sf action of the court or a judge {ibid., 
T.y^. In Chaplin v. Ikirnett (1912), 28 T. L. R. 250, 0. A., the court under 
this order autliorised the recover of the estate of a lunatic to raise by a charge 
on the estate a sum of money ip pay a commisBion to on insurance oonlptany 
for taking over a transfer of a mortgage, payment* beiog pressed lor by me 
mprtgagee. / ' , 



Pabt tub Hioh Oourt of Justice. * - 

* The court or a judge (i), may on the application of any party order ^ . 

the sale of any goods, wares, or merchandise wliich may be of a An- Ordinal^ 
perishable nature or likely to injure from keeping or which it may Acticnin 
be desirable to have sold at once (k). ' the Bffijg’s 

The court or a judge (i) may on the application of any party to a 5?®®“ ^ 
cause or matter, and upon just terms, make an order for the 
detention or preservation of any property or thing which is the 
subject of such cause (1). Sale of goods. 


Where proceedings are taken to recover specific property other Detention or ’ ■ 
than land, and the person against whom the proceedings are preservation 
brought does not dispute the title of the person seeking recovery, ° 
but only claims to retain the property because of a lien or other- ^ 

wise as security for a sura of money, the court or a judge may 
make an order that the peison seeking recovery of the property 


be at liberty to pay into court such sum of money, with such 


interest and costs, if any, as may be directed, and that, upon such 
payment being made, the property claimed be given up to the 
person claiming it (m). 


(vii ) ln8})€rtion of Property. 

254. Upon the application of any party to a cause or matter, inspection, 
and upon terms, an order for the inspection of any 2>i*operty or 
thing which is the subject of such cause or niattor, or as to which 
any question may arise, may he made ; and for this purpose any 
person may be authorised to enter upon any land or building in 
the possession of any party to such cause or matter and to take 
any sample or make any observation or try any experiment which 
may be necessary or exijedicnt in order to obtain full information 
or evidence (??). 


{%) As to tho mefiiiuig of “the coiirt or a see note ( /'), p. lO.’i, atite. 

{k) U. y. C., Ord. 60, rr. 2, 6; Daw v. JJcniny (1801), :S5 Sol. Jo. 762. The 
sale IS to bo by auy person or persona named in the order, and in such manner 
and on such terms as the court ora judge may think desirable (K. S. (J., Ord. 50, 
r. 2). ^’or instances of aj^plujatamH for sale under this rule, see Keans v. Davies^ 
n893] 2 Ch. 216; CoddinyUm v. Jackson lul/c, Pensacola and Mobile Vo. (1878), 39 


Jj. T. 12, 0. A. ; Bartholomew V . Freeman (1877), 3C. P. D. 316 ; Danyar, Grant 
& Co. V. Gospel Oak Iron Co. (INOO), 6 T. L. R. 260; Ashbury \. Bverstadt 
10 T. li, R. 600 ; The Ilenmla (ISKj), 11 P. I). 10; The Kathleen (1874), L. R. 
4 A. & E. 269. 


S R. S. 0., Ord. 50, rr. 3, 6. For instances of orders made under those 
s, see Velaii & Go. v. Braham & Co. (1877), 46 L. J. (Q. b.) 415 ; Itidpath 
V. Zachner (1«93),9 T. L. R. 538 ; Charrinyton & Co., Ltd. v. Camp, [1902] 1 Ch. 
386 ; T^ney <t- Bans, Ltd. v. Calltnyham and Thompson, [1908] 1 K. B. 79, C. A. ; 
Folini V. Gray (1870), 12 Oh. U. 438, C. A, ; Strelley v. Ptaraon (1880), 15 
Oh. D. 113. 


(m) B. y. 0., Ord. 50, r. 8. The order may be made at any time after the 
clauji as to the lien etc. appears from the pleadings, or, if there are no 
pleadings, by affidavit or otherwise to the satufactlou of the ooi^t^ judge 
Ubid,), The plaintiff must pay into court the whole amount claimed {Gebradt% 
Nafv. Platon (1800), 25 Q. B. D. 13). Foi instances of implications iinder 
rule, see Iluth v. Lamport (1885), 16 Q. B, D, 443;.' Galland (1885), 3t ‘ 
Ch. D. 296; Maryan v. 6?7-ca«rcx, [1884] W. N, 2. * 

(a) B. S. 0., Ord. 50, r. 3. An order can only ht 'made under this rule when 
the otrner or possessor of the property or thing m % party to the action 
V. EdLyt (1889), 58 L. J. (ch.) 397, 0. A.; RiMy. Powers (1883), 28 Sol. Jq. 
6^3). Inspection cannot be grant^ to one demndaut of property belonging to 
another ^fendant, when there ie no que^on between them in the action 


1 
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3 ury. 

Irregularity. 


An order may alno be made for the inspection of such property 
liy n jury (o). v 

Any judge by ^vhom any cause or matter is heard or tried with 
or without a jur}^ or before whom any cause is brought by way 
of appeal, may inspcjct any property or thing concerning which any 
question may arise in such cause (p). 

(viii.) Irreyului liy. 

255. Non-compliance with any of the Buies of the Supreme 
Court, or with any rule of practice for the time being in force, does 
not render any proceedings void, unless the court or a judge (^/) 
so directs, but proceedings in which there has been such non- 
compliance may be set aside wholly oi' in part as irregular, or be 
amended or otherwise dealt with, in such manner and on such 
terms as tbe court or a judge shall tliink fit (a). 

{Shaw V. (ISSO), 18 Q. 11. ]). IW, 0. A.), Leave may be given to enter 

oil land iiiid excavate nnd iii-.poct v. Jlcnmnout (1881), 27 Ch. I). 850 , but 

SCO Jirailjuid Corjfoiation v. FerramJ (1902), 80 I. T. -197). Ah to orders for the 
insjjootioii of miuc^, see luce Hail ('o , [187(>] AV. N. 24 ; ^\ haley v. 

liraix'k'cr (1804), 12 AV^ R uTO; k*o title Mim>, Mim'.uals, and Quahriks, 
Vol. XX., pp. 6;J9, o-K). As to inspection in actions lolatiiig to patents, see 
Flower v IJoyd^ [1870J W. N. 109, 230, C. A.; Burton v. ]Var Ordnance 
l^yndtcate{\302), 8 T. L. li. 210. For instances of orders made under tins rule, 
see BteaniAhijt Few Orleans Oo. v. Luivlon and BroouKial Marine and Oeneral 
Jnmrance Co., [1909] 1 K. 11. 91.*, (\ A ; Chajdin y.lUdlKk, [1898] 2 U. R 100, 
C. A. ; Leuta v. Londtaborouifh {Fait), [1898] 2 (i. Ji. 191. The court may 
employ an nidopendeut oxpoit to inspect or make expennients and report 
{/ladtache JntJtn and 8W« Fahrtk v. Lennstein (1888), 24 Ch D. 156; see Col/a 
v. Home and Colonial tStorcti, Ltd., [1904] A. C. 179, 192). The application is 
mado in the same way us the application for an order for the preservation of 
property (li S. G , Grd. 50, r. 0; see pp. 142, 14,‘J, ante). The costs of the, 
application to in.spoct uro in tlv) discretion of the court (Mitchell v. Barley Main 
(Mhery Co. (1883), 10 Q. D. I). 457). Costs of an iiisjioction arranged between 
the parties without an order may be allowed in a proper case (Ashworth v. 
Fmihah Card Clothing Co., [1904] 1 Ch. 702). 

(o) 11. S. C., Ord. 50, r. 5 ; see title Juiuns, A ol. XVIIT., pp. 245, 240. In the 
King’s Dench Jhvision, the application may be made ex parte to a master wh'ue 
the parties consent (/V^ an/ v. Oreat Northern Rail. Co., [188:i] AV. N. 19 1;; 
otherwise the application is mado to a iiiajitor on notice (see It. S. C., App. K, 
Form 26 a ; and for form of order, see ilnd.. Form 26u). 

(p ) Hid., Ord. 50, r. 4. A judge’is not entitled to put a view in the place 
of evidence (London General Omnthm Co. v. Lai ell, [1901] 1 Ch. 135, C. A.). 

(nS As to the moaning of “the court or a judge,” see note (/) p. 10.3, ante. 

(a) B. S. C., Ord. 70 r. 1 . l^'or instancos of irregularities whore relief has been 
granted, see'Jieynolda v. Coleman (1887), 36 (’h. 1 >. 453, 458, C. A. : iHckson v. Law, 
[1895] 2 Ch. 62 (^rvice of writ out of jurisdictioii without the proper iudome- 
ment) ; Foat v. Basset, [1888] W. N. 256 (imperfect memorandum of service 
indoised on writ); Steirs y. Rogers (1890), 7 T. L. E. 183 (indorsemont of 
service on a sheet of paper attached to the writ instead of on the writ itself) ; 
Fry y.^Moore (1889), 23 Q B. D. 395, 0. A. (obtaining an order for substituted 
.''Orvice ol an ordinary writ issued for service in the jurisdiction upon a defen- 
dant out of the jurindiction at time of order ; see Wilding v. Bean, [1891] 1 Q. B. 
K)0, 0. A.) ; Lloyd v. OretU Western Dairies Co., [1907] 2 K. B. 727, C. A. (joinder 
of other causes oliaotion with claim for recovery of laud) ; Petty v. Daniel (1886), 
34 Ch. D. 172; Re WiggeaUni Hospital (Chaplain etc.) and Stephenson (1886), 64 
L. J. (q.,b.) 218; Jtendell v. Grundy, [189, 5] 1 Q, B. 16, 0. A. ; Re Kvans, Evans 
V. Naton, [1893] 1 Ch. 252, 266, C. A. (failure to serve copies of afOdavitS with 
notice of motion) ; Dawson v. Beeson (1882), 22 Ch. D. 504, A. (service of short 
notice of motion without the fact that the notice is short appearing clearly on the 
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An application to set aside any proceedings for irregularity will 
not be allowed, unless it is made within a reasonabfe time (h) ; and 
it will not be allowed if the party applying has taken any fresh step 
after knowledge of the irregularity (c). 

The court or a judge has power to enlarge or abridge the time 
appointed by the rules or fixed by any order enlarging time for 
doing any act or taking any proceeding upon such tt;rins, if any, as 
the justice of the case may require ; and such enlargement may be 
ordered, although application is not made until after the exjiiration 
of the term aiqiointod or allowed (d). 

(ix.) to Admit and to Produce, 

256. Either party may by notice in writing call upon the other 
party to admit any document saving all just exceptions ; and, in case 
of refusal or neglect to admit after such notice, the costs of proving 
any such document must be paid by the defaulting party, unless 
the court or a judge certifies that the refusal to admit was reason- 
able (c). 


faro of the notice); Tatjlor v. Hoe (lS9.‘j), 08 Ti T 213 (maiking nf)tice of motion 
with name of wrong judge); Jte Marttu and Varlow (189*1), -13 W. lb 247 (pre- 
senting a petition instead of issuing a Bumnions) ; Ma^iou v. [1909] 2 1C. B. 

341, C. A. (failmo to lodge in the Central Ottioc notice of fippointrnent of solicitor 
to party hitherto rioting in person). A pioi coding which is an entire nullity 
cannot bo waived or doiilt with under Jl S. C., ( htl. 70, r 1 [Aiddlnj v Praetortus 
(1888), 20 Q. B. 1). 70*1, C. A.) ; llu fim v. Justin, [1801] 1 Q. B. 607, C. A. ; 
but SCO Arnntat/e v. /*arsms, [1008] 2 K B. 110, C. A. ; Jt. v. 7fo»'e(1896), 71 
]i. T. 578 ; Neh(m v. Padorino Co. (1883), 49 Ii. T. 504 ; Plnllt}>Bon cfc Son v. 
Kmannd (1887), 50 Ij. T. 858 ; Ileivttsonv. b'abre (1888), 21 Q. B. D. 6 ; Smurth- 
watfe V. IJanuay, [1804] A. C. 494; Uoyd y. Great ]Vestern Dairies Co., [1907] 
2 K. B. 727, C. A. ; jram]>- Adams v. Ihid, [1911] 2 JC 13 912, C. A.). 

(5) K. y. C , Ord. 70, r. 2 ; Iteynolda v. Coleman (1887), 30 Ch. 1). 36.3, C. A. ; 
Steers v. llmjcra (1890), 7 T. Ij. It. 183 ; WiUmott v. Freehold House Property 
(1885), 61 l/. T. 552, C. A, ; Re Uerhon, Derhon v. Colhs (1888), 58 L. T. 510. 

(c) B. S. C., Oi'd. 70, r. 2. For instance;*, seo Boyle y. NacAer ( 1 888), 39 Ch. D. 
249, C. A., Fx parte Ahotk (1875), 1 C. 1*. D. 08; Pry v. Moore (1889), 23 
(l.B. 1>. 395, 0. A. ; BWv.Afn/rf/c«o«,[ 189711 Ch. 151 , Uampdeny. ira/h’»(1884), 
20Ch. D. 740, C. A. ; Re Cunmnqham (1887), 55 L. T. 766 ; The Ammta, [1902] 
P. 150. As to the effect of un aiipeainnce, see Mulckern v. Jherks (1884), 53 
L. J. (q. b.) 526; Hunt v. Wiyrsfold, [1896] 2 Ch. 224, ptr Noin u, J., at p. 227 ; 
Tozier v. Jlaivkins (1885), 15 Q. B. iJ. 050, 680, C. A.; Uetn v. Stein, [1802] 
1 Q. B. 753, C. A. ; Firth v. De las Rivas, [1803] 1 Q. B, 768 ; Mayer v. Clarehe 
(1890), 7 T. L. B. 40. When an application is made to set aside proceedings for 
irregularity, the objections intended to be insisted upon must be stated in the 
summons or notice of motion (B. B. 0., Ord. 70, r. 3; Fetti/ v. Daniel (1886), 34 
Ch. I>. 172, 180; Dunlop Pneumatic Tyre Co. v. Acticn-Gesellschaft fur Motor 
vnd Moiorfahrzeuyhau vorm. Oudell & Go., [1902] 1 K. B. 342, 0. A ; Baillie v. 
Goodwin (1886), 33 Ch. D. 604) ; but see Penninyton v. Cayley^ [1912] 2 Oh. 236. 

(d) R. S- C., Crd. 64, r. 7 ; Re Ghifericf, Vhifferiely. Watson (1888), 36 W. E. 
806; Fectictt v. Short (1883), 32 W. R. 123; Bradshaw v. irark)ttf‘'^886), 
32 Ch. D. 40.3, C. A. ; A ustralasian A utomaiic Weighing Machine Go. v. Walier, 
[1891] W. N. 170 ; Whistler v. HancM'k (1878), 3 Q. B. 1). 83 ; King v. Davenport 
(1879), 4 Q. B. D. 402 : Carter v. Stuhha (1880), 6 Q. B. D. 116, C. A. ; QUd&r v. 
Morriem (1882), 30 W. B. 815; Script Thenwgraphy Go, v. (Aegg (1890), 69 
L. J. (oH.) 406 ; Re Mackintosh and Dixon, [19031 W. N. 95 ; Collinsony. Jeffery, 
[1896] 1 Ch. 644; Eaton v. Storer (1882), 22 Oh. D. 91, C. A. ; Gravesyf Terry 
(1882), 5 Q. B. D. 170. 

(s) R. S. 0., Ord. 32, r. 2. For form of notice, see ibid., App. B, Form 
No. 11 ; Ord. 32, r. 8. No costs of proving any document are to be 
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Sj?CT, 1. 
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A party who intontls to reJy on a document which is in the hands 
of the opposite paiiy must give to the opposite party notice in 
writing to produce , the document. Unless such notice, is properly 
given and proof of its service is given at the trial, secondary evidence 
of the document cannot be given (y). 

(x.) Notice to Admit Fiivta. 

267. Any party may by notice in writing call on any other party 
to admit for the purposes of the cause only any specific fact or facts 
mentioned in the notice. In the case of refusal or neglect to admit 
such facts, tlie costs of proving the facts must be paid by tlie 
defaulting party, unless at the tried or hearing the court or a judge 
certifies that tlio refusal to admit was reasonable, or unless the 
couit or a judge at any time otheiwise directs (/;). 

(xi ) Soluc to Use J'A'vlence already Talcn. 

268. Evidence taken in another cause or matter may, if it is 
admissible, lie read on e.r j)arU‘ applications by leave to be obtained 
at the time oi the application, and, in any other case, upon the 
party desiring to read the evidence giving two days’ previous notice 
to the otiior parties of lus iurention to read it (h). 

Any iiarty intending to use at the trial of an action an affidavit 


allowed, uulesu it uotico t<i admit it has been given, except when the omifi«>ion 
to give the notice ih, in the upiniou of the taxing officor, a saving of exponao 
(Jl. Old. yj, V 2). The rule appUe.s to docuiiioritK oven though f hey aie not 
under the CO uttol ot tlin jy.ivty (litiiUr v. ( ^/lu/miau 8 M. & W. 3S8), or 

are abroad {Slwy v, IJouldiHi tlH-Un, 1 Scotl (n. k.), 20(), 211), or are denied in 
tho pleadings {Kjierurr v. Harvnyli (l-S-12), 9 AL & W. -120). As to the desira- 
bility of making full u.'<o yf tlio rule, hoe DmUnj, Stoorbridye and Ihdrul 
JNedru' 'Trudion Vo. v. Jhalhy VorixmdHin, [I5K)6j W N, 81,i)er NuciiWlCJi, J. 

(/) kSeo title EvtDKN'OE, Vol. XllL, p. o20. Eor form of notice to produce, 
800 It. S. (J., App. B, Form No. 14. An afflilavit of tho solicitor or liisclcik of 
the service of any notice to produce, and of tho time when it was .served, is in all 
cases Buflicient ovhlcnce of the sorvico of tho notice and of the timo when it 
was served (ibid., Ord. 32, r. 8). If a notice to admit or produce coinn' jsfea 
documents which aio not necessary, tho costs so occasioned must be boriio by 
tho party gi\ mg tho notice {lUd., r. 9). * 

(ff) JlniJ., r. 4. As to tlio form of the notice to admit, see ibid., App. 1», 
Eorm No. 12 , as to the lorm of admission of facts, see ibid.. No. 13. The 
notice to admit facts may be given at any time nut later than nme days before 
the day for which notice of trial has been given ( ibid., Ord. 32, r. 4). Any 
admissioa made in pui'Miance of such notice is to bo deemed to be made for 
tho piirpo.sos of the paiticuUir cause etc., and not as an admission to be usod 
against the party on any other occasion or in favour of any j)orson other than 
the paity giving the uolico; the court or a judge may at any time allow any 
party to amend or witlidraw any admission so made on such terms as may 
be iijfiit {tbid., r. 4). Iho notice can only be given to an opposite parly, that 
40 ,% a party between whom and tlie party giving the notice there is some 
right to ne adjUAtod lu the action {Brown v. Watkins (1885), 16 Q. B. D. 126, 
12S ; Bhaio V. (1S86), 18 Q. B. D. 193, 197, C. A.). A premature notice 

should lie left unanswered {Crawford v. Chorley, [1883] W. N. 198; llellier 
V. Ellis, [1884] W. N. 9). 

{h\ B. S. C., Ord. 37, r. 3 ; see He Morris {Jane) and Morris {Mary) Persons 
of Unsound Ahnd not so fomd by Inquisition, [1912] W. N. 88,0. A. «Asto thfl 
admissibility of such evidence, see title EvipsNCE, Vol. Xlll., pp. 546 
et sv(j. ; Prhdiny I'eUymph and Construction Co. of the Ayencs' Havas V* 
Dracker, [1894] 2 Q. B. 801, 0. A. 
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or deposition filed or made before issue joined must give notice 
of such intention to the opposite party within one mdnth after issue 
joined (i). 

(xiL) Payment into Court {k). 

259. In ail action brought to recover a debt or damages any 
defendant may pay a sum of money into court by way of satis- 
faction of the plaintiff’s claim; and in any such action, except 
whore the claim is a claim for libel or slander, a defendant may 
pay money into court with a defence denying liability {!). <* 

(t) R. S. 0., Ord. 37, r. 21. By tho HpocLd leave of the court or a jiidyo a 
longer time for the delivery of the notice may he allowed, or tho alfidavit may 
be road without such notice [ibul.). As to taking evidenco on commisoion, 
see title Evihkncja, Vol. Xlll., pp. 009 et aeq. 

(k) As to p.'i^moiit into and out of court in m.ittors dealt with under other 
titles, SCO titles Ai):.ttrali'y, Vol. I., pp. 96 (p.iymeut into court and tender, 
in satisfaction or with denial of liability), 110 (payment into court; limita- 
tion of Imhility), 134, 135 (paj^meiit out); Auction and Auctioneeiis, 
Vol. I.,pp. 513, 514 (payment into couit in intei pleader action) ; Bills of Sale, 
Vol III., j). 63 (payment into coui*t in interidocdor action) ; Bonds, Vol. Ilf., 
pp. 91, 102 (actions on bonds) , CuAiiiTius, Vol. IV., pp. 275, 328 (payment into 
court of chiinLv funds); Oiioses in Action, Vol. IV., p. 374 (payment into 
court wlioro assignment of chose in action is disputed); ('oMrANiES, Vol. V., 
pji. 456 et aeq. (payment into court of unclaimed and undistrilmted assets in 
winding up) ; (Iompulsoiiy I’uik'itase of Land and Compensation, Vol. VI., 
p. 96 (compensation monevs) ; Oonthaot, Vol. VII., p. 418 (tender); Dis- 
COYEDY, I.v.si'ECTi ON, AND ]'n riiiiitoc VTOUiEs, Vol. XI., pp. 54, 55 (pa^ moiit iuto 
and out of coni t as secunty for costs) ; Electio.vs, Vol. XII., p 495 (payment 
outof de]K)sit in niuinoipal election petition) , Exkcutoks and Admintrtiiators, 
Vol. XIV., p. 301 (power of personal representatives to pay trust moneys and 
secuiitios into court) ; IIusiund and Wife, Vol. XVI., p. 455 (payment into 
and out of court of amount paid on an ajipbcation for summary judgiuont) ; 
Insuuani'E, Vol. XVII., p. 566 (payment into court whoio no suflicieiit 
discharge of insurance moneys can ho obtaiuod) ; Interpleader, Vol. XVil., 
p. 633 (payment by bailiff oi defendant) ; Liuel and Slander, Vol. XVlll , 
p. 728 (iiaymont into court) ; Ltmitation of Actions, Vol. XIX., p. 70 (ofibet 
of payment into couit on Statute of Limitations); Lunatics and Persons of 
Unsound Mind, Vol XIX., pp. 431, 435 (lodgment of lunatic’s money), 459 
(coui-t percent igo); Parliament, Vol. XXI , i>. 736 (dojiohits) ; Partition, 
Vol. XXJ., p. 860 (proceeds of sale under order of court) ; PuiiLic A utiiorities 
AND PuilLTC OfMCLRS, p, 21)9,^04, RlX’ElVERS; SALE OP LaND ; TrUSTS 

{1) R. S. (J., Ord. 22, r. I ; see title Libel AND Slander, Vol. XVIIT., p. 728. 
The object of payment into coui-t under this rule is to stop tho action, or, if it 
is not stopped, to prevent the defendant from being liable for costs after the 
payment in of a sufficient sum. A payment into court in an action can only 
be made under R. S. C., Ord. 22, r. 1, when the action is to recover a debt or 
damages or is an admiralty action (tbid.) ; it cannot be made in an action 
whei-e only an account is claimed {MchoJs v. J'jvena (1883), 22 CL D. 611); it can 
by leave of the court or a judge be made in an action for the return of goods 
or their value (see p.^ 143, ante, and Allan v. Dunn (1857), 1 H. N. 672); 
leave is not required if the claim is merely for damages for detontion 
v. Buck (1862), 8 Exch. 159), It may be made in an action wliere there is a 
daim for debt or damages joined to a claim for other relief, 6<^,i an injunction 
or a declaration ; but in such case the mone^ can onlv be paid in in satisfaction 
of claim for debt or damages, and the plaintiff may take the mone^ out and yet, 
if he succeeds in respect of tho other claims, bo entitled to the costs of such 
claims after payment in {Coote v. Ford, [1893] 2 Oh. 95, 0. A. ; Moon v. Dfakin- 
son (1890j, 63 L. T. 371 ; Tming v. Dlpck Sluice Co^anuBionera (1909), 73 J. P. 

Ab to payment into court by a defendant where the plaintiff has committed 
enact of bankruptcy, see McCarthy v. Capital and Cbunftes Banh, [1911] 2 K. B. 
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260. A payoient into court bj way of satisfaction admits the 
claim or cause of action in respect of- wliich the payment is 
made (m). It may bo made before defence or on, delivery of 
defence or by leave at any later time (n). A payment into court 
before defence cannot be made except in satisfaction, and cannot be 
followed by a defence denying liability (o), and, upon payment into 
court before defence, the defendant must serve upon the plaintiff a 
notice specifying the fact of the ])ayment aud the claim or cause 
of action in respect of which it is made (p). 

261. Payment into court with a denial of liability can only bo 
made with a defence, and cannot be made in actions for libel or 
slander (q). 

262. The payment into court must be signified in the defence, 
and the claim or cause of action in satisfaction of which the 
payment is made must be also signified (?■). 

With a defence sotting up a tender before action, the sum alleged 
to have been tendered must be brought into court (s). 

263. If payment into court is made bei' -re delivery of defence, or if 
the liability of the defendant in respect of the claim or cause of 
action, in satisfaction of which the payment is made, is not denied 
in the defence, or if payment is made with a defence of tender of 
the sum paid, the money paid into court must be paid out to the 
plaintiff on his request, or to his solicitor on the plaintiff’s written 
authority, unless it is otherwise ordered (t). 

1088, Vj. a. ; ns to payiriont into coui-t in nu action in the King's llench llivision, 
in which there is a claim for money or dannigcs by or on behalf of an infant, 
or a poiwm of unsound inind rot so fomnJ, see Jl. S (.?, Ord. 22, r lo ; and 
see titles rM-ANT.s ami CuiTpKKX, V<d. XVlf., p. M6 , JjUnatics ANDPEiisoNa 
OF Unsound Mind, Vol. K fX., p. 466. 

(wi) 11. S. C., Ord. 22, r. 1. 

?«) / /uV/. 

(o) Diniihelton v. Williams, Torrei/ aud Field, Ltd. (1897), 7G li. T 81, C A. ; 
see Re Stamford aud Warrttujion {Earl), Savage Payne (188o), o.’l L. T. 511, 
C. A. raymout into court without a denial of liability admits nothing -.aore 
than a liability up to the amount jiaid m {Jltnnell t. Dartea, [1896] 1 0. B. .367). 

(p) B. S. C., Old 22, r 4. As t6 tho form of the notice, see ibid., 
App. B, Form No. .3. 

(7) Ibid , Ord. 22, r. 1 j see p. 147, autc. If money is paid into court with 
a uefence denying liability accompanied by a letter admitting liability, the 
defence is a sham and will bo struck out as an abuse of the process of the court 
{Critchelby, Londofi and South-Western Railway, [1907] 1 K. B. 860, 0. A.). 

(r) Tl. S. C., Ords 22, r. 2; James Tucker Steamship Co. v. Lamport and UoU 
(1906), 23 T. L. R. 10, 0. A. ; Bennsng v. Ilford Oae Co., [1907] 2 K B. 290. 

(«) R. S. 0., Ord. 22, r. 3. Such a defence, if successful, entitles tho defen- 
dant to judgment in the action {Griffiths v. Ystradyfodwq School Board (1890), 
24 Q. B. D. 307). A plea of tendoT cannot be pleaded to a claim for unliqui- 
^datod damages {I>anji> v. Richardson (1888), 21 Q. B. D. 202, C. A,). As to 
tender in cases of mmtgage, see Hank of New South Wales v. O’ Connor (1889), 
14 App. Oas. 273; Johnson v. Evans, [1889] W. N. 9.1. * Where a defence of 
tender of amqjida is based on a statute, it is not necessary, it seems, with a 
plea of tender to pay money into court {Jones v. Oooday (1842), 9 M. & W. 
736); see tho Public Authorities Protection Act, 1893 (66 & 57 Viet. 0. 61), 

8. 1 (c) ; title PUBWe AuTHOKlTIEa AND PuBLio OmcEBS, p. 299, As to 
tender of amends in a case of trespass, see title Trespass. 

(<) R. S. C., Ord. 22, r. 6; Oritchell v. London and South Western Raihoay, 
[1907] 1 K. B. 860, 0. A.; & Gordon, Ex parte Navakhand, [1897] 2 Q.’B. ^ 
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264 . If money is paid into court with a defence defying liability, 
the plaintiff may accept the money in satisfaction of the claim in 
respect of which it is i)aid in, and may have it paid out to him (a). 
On such acceptance all further proceedings in the action, so far as 
th^y relate to the claim in respect of which the money is paid in 
are, except as to costs, stayed (h). 

The plaintiff may refuse to accept the money in satisfaction, and 
may reply accordingly (c) and proceed with the action. In such 
case the money remains in court, and will not he paid out of court 
except in pursuance of an order (//). If the plaintiff proceeds with 
the action in respect of the claim, or any part of the claim as to 
which money has lieen paid in, and recovers less than the amount 
paid in, he is entitled to an order that the amount which he recovers 
be paid to him, and the defendant is entitled to judgment and an 
order for the payment of the balance (e). If the defendant succeeds 
in respect of the claim, he is entitled to judgment and an order 
that the whole amount paid in be repaid to him (6*). 

265 . If the plaintiff, whether payment in is made in satisfaction 
or with a defence denying liability (/), accepts in satisfaction the sum 
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51G; Hnhhack v. British North llarneo Vo., [1904] 2 7C B. 473, 477, 0 A. 
K. S. C, Ord. 22, r. 5, only niiplies where inonoy is paid in in Hatisfaotion 
or with a plea of tender. If the action abates by tho death of the defen- 
dant, the plaintiff is oiititlod to have tlio money paid out to him {Brown 
V. b'eeney, [1900] 1 K. B. 603, 0. A.) ; if tlio plaintiff dies, hia executor 
may have the money paid out to him {SjauwcU v. Wolselty ( rt«cou//<^, [1907] 
1 K . B 274, (h A ) In a propi'r ciivi an <»rdor may be maao lostiamiiig tho 
plaintiff from taking tho inonoy out ; see Critchell v. London and Houth Wnttm 
Railway, [ 1907] 1 K. B SOO, 803, C. A. ; (U/prean Fahre rf- (Jo. v. Hall, [1906] 2 
1. 11. 132 ; Fonsford, Baker <& (h. v. Union Bank of London and Bmtth’a Bank, 
Ltd., [1906] 2 Ch. 444, 466, 0. A. As to tho proceduio m taking money out 
of court, hfo yiipremo Court Funds Hulos, 1905, rr* 30, 32, 44, and Forms 10, 
14a, 14b; Yearly Pi’iictice of tho Supreme Court, 1912, p. 1077, IViUiawa v. 
Wade (1888), 07 L. J. (cii.) 497; Edwards v. Vroie, [1906] W. N. 191; 
Marsh V. Josejdi, [1897] 1 Ch. 213, C. A. ; Bath v. Bain (1901), 71 L. J. (CH.) 
500, C. A. ; Re Williams' Bottled Estates, [1910] 2 Ch. 481. 

(а) E. S. C., Ord. 22, r. 6 (a). Tho plaintiff in this case, after service of 
a notice '{ibid., App. E, Form No. 4) or delivery of a reply {tbul., Ord. 23, r. 1) 
accepting the money, is entitled to have the money paid out to himself on 
request, or to his solieitor on tho plaiutiH’s written authority, imless the court 
or a judge otherwise orders. The lules do not impose any limit of time 
within which the notice must be given, but tho plaintiff is in prnctico allowed 
to give the notice and take the money out at any time within a year ; see Greaves 
V. Fleming (1879), 4 Q. E. D. 226; see also title Admiralty, Vol. I., p. 136. 

(б) E. S. 0., Ord. 22, r. 6 (a); Co<>te y. Ford, [1899] 2 Uh. 93, 0. A. Where 
several defendants are sued on a joint cause of action and one of them pays 
money into court in satisfaction of the claim, and the plaintiff takes out the 
money in satisfaction, the plaintiff there and then puts an end to the whole 
action, and the other defendants who were not responsible for the payment in 
are entitled to their costs {Beadon v. Capital Syndicate, Ltd. (1912), 28 T. Ifiv E. 
394 ; affirmed, 28 T. L. E. 427, C. A.). 

(c) E. S. 0.. Ord. 22, r. 6 (a). As to reply, sjo title Pleading, Vol. XXIL, 
pp. 468 etaeg. • 

(d) E. S. 0., Ord. 22, r. 6 (c) ; Maple v. Shrewsbury (Earl) (1887), 19 Q. B. D. 

463, 0. A. ; Re Gordon, Ex parte Navalchand, [1897] 2 Q. B. 616 ; Powell v. 
Yidars, Sops and Maxim, [1907] 1 K. B. 71, 0. A. * 

(«) BL S 0., Ord, 22, r. 6 (c); Powelly. Vickers, Sms and Mcucim, supra ; Th$ 
Blanche, [1908] P. 269. 

(/) Melliuraith v. Green (1884), 14 Q. B. D. 766, 0, A., overruling Crosland v. 
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paid in and the entire claim is satisfied, he may tax his coetfl, 
miless it is otllon\ise ordered, and if the costs are not paid within 
forty-eight hours after taxation ho may sign judgment for his taxed 
costs (//). * 

Tf tlie plaintiff proceeds with tlie action and recovers something, 
but less than tlio amount paid in, he is as a rule entitled to the 
costs of the action up to the lime of tli(} payment in and of any 
issue oil which he succoeds (//), hut the dehaidaut is entitled to 
the general costs of the action afnm tlio tinio of paynieiit in (i), 
unless there are other claims which are not affected by the 
payment in (/r). 


Itoiitledpe, [Itssa] W. N. 22.S. Tins rnln (loos not apply whore the iJHVinent is 
made with ii dol'onco of tonder (O'ri //.//< s v. )' tetrad if f o'i n t/ Hrhonf. AW’d (1890), 
24 Q. 13. 1). yo7),<)i wlicro Iho olaiin is not for a debt or damages; see p. 148, 
anU. 

(//) B. S. (\, (hd. 22, r. 7. Tho plaintiff, if bo wishtjs to tnx bis costs under 
tins rnlo.nin^t wiOiin fon'- d.ivM 'ifUn Ibe voriiipt of notic<' of the payment in, or, 
when the ]).i_Mnont in is with tb(‘ da'l’iMuo, Ix'fore Te])ly, or, when no leidy is 
ordered, witln'i ten (hiy-i from the delivery i-i' tho defence or the last of the 
dofoiues, give notice of aeooplimco to the •) fenduiit (t/m/., App. 13, No. 4 ; 
Great ra FlewnK) (1879), I (1 13 1) 220, lie (Sard tut, Kx pariti Nttvalrltaml , 
[1897] 2 Q. 11. olC). As to tho xdaintilt in an uelion for two hrcuchoa of 
eoiitrai't accepting money jviid into court in resjM'et of one breach, boo 
Mcllwraiih v (Sran (1884), IJ U. 13. 1). 7(>(>, A. ; SintitU v. NorVtlearli Rural 
(\tu'nnl, [1902] 1 (’h. 1{>7. As to payment in, when daningop mid also an 
iupuuiion aro claimed, v. DiJausou (1890), fui Ji. T. 371 ; (Sootev. For/i, 

[1899] 2 t'h. 93, (J. A. In a proper casti an order may he made in chambers 
depriving the plaintiff of his co!-ts (/»Vead//»r.s<v. If *//((/, [1870] W. N. 21 ; Jlorrta 
y. Jjurnett (1878), 6o Ii. T. Jo. 170), bnt tho plnintilf lias pj t/nd /wie a right 
to hm costs and ought not to be dopiived of ilunn without good leasou {Lomer 
V. ^V^\Ula, [1898] 2 (i. li 320, 0. A ) ; and in cases nndoi this rulo tho plaintiff 
cannot bo ordered to piy the defondaut’s costs (/.o/nrr v. Watirs, eupra'^. Jf 
the defendant pajs tho co.*.t8 within four da j'h alter tax.'ition tlioie is no judg- 
ment (NnitV A v. A'(irt/j/mo/i Rural Cotmt'tl, supra) \ see fViote v. Ford, supra, at 

р. 99 Aa to a joint cmiso of action iigninst several delimdantB where one 
defendant pays into court, see JJeadon v. Capital tiyuthcate, Ltd. (1912), 28 
'L\ 3i. 11. 391. As to foiin of judgment for costs under tho rulo, 8ee E. S. 0., 
Apj). h\ b'oi m No. 1 0. 

(A) But Ub regards actions to wliich tho County Otniits Act, 1888 (31 & 52 
Viet. c. 4.J), s. 110, applies, see p. 182 , /waA 

(/) Rou'tll V. rtc/rcrx. Sous and Maxim, [1907] 1 Tv. Ti. 71, C. A. ; (Srelton v. 
Mees (1878). 7 Ch. Jh 839; JiurUon v. Ifiyya (1879), 4 Ex. J). 174; Snrkhng v. 
(Sabb (1887), 30 W. E 17t> ; fTood v. Lcetltaui (1892), 61 Ji. J. (u u.) 215 ; 
staffey. RenlUi/, [1902] 1 Iv. B. 124, 0. A. ; Jtidout v. Green (1902), 87 L. T. 
679; ZJifnnv. Houtft Juidirn and Chatham Jiaihray, [19013] 1 Tv. J3. 358; IIubhacTe 
V. British North Rorrao (/o.,'[1904] 2 IC. B. 473, C. A. ; Langridge v. Campbell 
(1877), 2 JiiX. J). 281 ; ISenninq v. Ilford (/as Co., [1907] 2 X. B. 290; Fitzgerald 
V. Tilling (1907), 96 Ii T. 718, 0. A.; 2'he Blanche, [1908] P. 269; Goddard 
V. Carr (1884), 13 Q. 13. D. 598, n., U. A. ; Wheeler y. United 'J'elephonc (So. (IS84), 
13 Q, B. D. 597, C A. If money is paid into court in actions which .me con- 
solidated (see p. 142, ante), and tho plaintiff proceeds to trial in one and fails, 

. the money paid in and the costs m all tho actions aro dealt with in the same 
manner as m tll^ action tiied (B. B. 0., Ord. 22, r. 8). * 

(A) See Coote v. Ford, svpra; Kinnell v. Wallcer (1911), 27 T. L. E. 257, C. A. 
As to costs wh.ere there is a defence under the Libel Act, 1843 (6 & 7 Vict. 

с. 96), and tho Libel Act, 1843 (8 (fe 9 Vict c. 76), see Oxley v. Wilkes, [1898] 2 
Q. B. 66, 0. A. ; Sle^f v. Tillotson (1898), 14 T. L. E. 545 ; see title Libel aijd 
Slai^dFiK, Yol. XyJII., p'. 727. As to costs where the plaintiff has dommi^^ 
an act of bankruptcy and ther0 has been payment into court, see McCartJiy v* 
Capital and Counties Bank, [1(111] 2 K. B. 1088, G. A. 
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266. If there is a counterclaim in an action, the plaintiff may pay Hbct. i. , 
money into court in satisfaction of the counterclaim on the same An Ordinary 
conditions as those on which a defendant may pay into court (/). Action in 

267. If money has been paid into court as a condition of leave to 

defend (in), the defendant may by his pleading appropriate the whole chancery 
or any part of such money and any additional pa^mient, if necessary, Divii^On. 

to the whole or any specified portion of the plaintifFs claim ; and 

the money so appropriated is deemed to be money paid into court 
pursuant to, and is subject to, ilie rules (n) above referred to (o). respect of 

268. If a cause or matter is tried by a judge with a jury, and 
money has boon paid into court, no communication of tlie fact of 
payment or of the amount paid in is to be made to the jury until 

after verdict (p). be mformod 

269. Orders are made in the Chancery Division for the payment 

of money into court by personal representative's or otlier persons in uJI^prorder 
the position of inist(;es, who have trust funds in their hands or m ruancery 
under tlieir control, and in order to jiresorvo projicrty in dispute Uivimon. 
pending litigation (q). 

Money paid into court under an order of the court or a judge raymeniout 
or certificate of a master or assfudate is not paid out of court ®ourt. 
except in imrsuanee of an ordn* (r). 

(xiii.) PumttiiHif to Ponutt! (Jout't. 

270. An order remitting an action in the King’s Ilench Division Henuttiag 
to the county court may in certain case s (s) ho made in chambers (t\ 

^ ^ ^ ^ Couriby court. 


Piiyment- out 
0* court. 


(?) E. S. 0., Ord 22, r. 9 ; s>oe JluUhinaou v Borlcfr (1S91), 71 L. T. C25. A 
poibon who is hioiij^Iit into au lutiuu as a dcffiid.int to a coimtorcdaim (see 
J{. S. 0., Old 21, rr. 11 — 15) nniy, it socins pay inont;)' into court in ros])cct of 
tho ( ounterclaim. 

(m) Under R. S. 0., Ord. 14 ; see Youily Practh-o of tJio t?i7i>reiuo Court, 1912, 
p 131. 

(n) T.e., 11. S. C., Ord. 22, rr. 1- -7. 

(o) JbvL, r. 11; sco Supromo Court Funds Rules, 1905, r. 43; Yearly 
Praotico'of the Supromo Court, 1912, ]). 1077. 

(p) R. S. C., Oiil. 22, r. 22, sco title JliinusTfifis, Vol. IT., p. 410. 

(?) See titles Executors and AmiiMsm-vroiis, Vol. XIV., pp. 301 et ; 
Tbusts axi) Trus’J'KES; p. ISO, paat ; Jlanioirs Chancery I’raclico, 7th orl., 
Vol. II., p. 146S; and SCO R. S. 0., Ord. 22, rr. 12, 12 a, 12n, 10, 18, 18 a. As to 
tiie investment of money in court, sec ihut , r. 17. 

9 (r) Ibid., T. 11. Tho payment of money into court uodcr a certificato 
of a master etc. must bo c.vpressly authorised by the ccrtiHcate (tbul., r. 10). 
As to the certificate of a master, see ibi't , Ord. 41, r. 8 ; of an associate, ifw/., 
Ord. 36, T. 42. As to money paid into couit under the order of the court 
ora judge, see Yearly Practice of the Supiomo Court, 1912, p. 131. As to 
orders for payment out, see Maple v. Hbrarobnuj (Earl) (1887), 19 Q. B, D. 463, 
0. A. ; Bird v. liaratow, [1892] 1 Q. B. 94, 0. A. ; Carr v. Carr (1912), 106 T. 
753 (where an insurance policy against issuo was effected). 

(«) See title County Courts, Vol. VIII,, p. •*38, When an action has been 
remitted to tho county court, the plaintiff may amend his clab& in any manner 
allowed in an ordinary county court action, oven though the action would not 
have been remitted if the amendod claim had Ixion the original claim (Spriny v. 
Fenmtdist, [1912] 1 K. B. 294). See also title Inter^eadeu, Vol. XVIL, 
pm 694, 667, 630, 636, 638, 640, 641. 

(0 See County Qourta Act, 1888 (51 & 62 Viet. c. 43), Ss. 66, 66, 69 ; B. S. C., 
Old. 54, r. 12 ; title County Courts, Vol. VIII., p; 438 ; General Estatea Co. v, 
Beaver, [1912] 2 KB. 398. 
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SBCT. 1. 
An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 

iSecunty for 
costs. 

Wben ordered. 


(xiv.) Security for Coats (u). 

271. In the fallowing eases a plaintiff may be ordered to give 
security for co.sts, and if he does not give security as ordered, the 
action may he stayed till security is given, or dismissed for want 
of prosecution (r). 


(a) Ah to securitv for costs in relation to matters dealt with in other titles, 
see titles Ac'J'TON, Vol. I., p. 48 (action on tort) ; Aumikalty, Vol. I., pp. 87 
(npocial application), 112, 113 (on appeal on fact from county court or City 
of JiOiidon Couit), 12o (on ap])o.‘il to Court of Appeal); 13 vNiviiuri'cr and 
Insolvency, Vol. JI., pp. 50 (when petitioning creditor ordered to give eecurity 
for costs), 61 (eifect of lecoiving order), 307 (on appeal), 315 (form of 
security); CirAiUTiES, Vol. IV., ]i. 365 (on appeals from orders of county 
courts) ; CoMrANins, Vol. V., pp. 401, 400 (when security required on wiiiding- 
iip petition), .148 (on appeal), 762 (fovoi};n company); and seo p. 153, post; 
('ONSTITTJ i’JON\L JiAW, N' jI. VF., pp. 366 ((lueeii Consort raimol be ordered 
to give sccunty), 438 (liability of conmilar otliccr) ; Cot'Nty CourtTS, Vol. VUI., 
p. 606 (on jipjical) ; CoiuiTS, Vol. IX., p. 40 (on eccleMastical and maritime 
appeals to l^iivy Council), Crown Phutice, Vol. X., pp. 34 (on petition 
of right), 128 (inandainu.*,) ; ])isi;OVEKY, lNBJ*i;ri'iON, and iNTEKiioaA- 
TORTES, Vol. XJ., ])p. 53 ct sc<i. (di'^covoi'v) ; J)istrkss, Vol. XI., p. 201 
(replevin proceedings); Ki.Ei'Tiox.s, Vol. XII , pp. 410 ct scq. (parliamentary 
election petitions), 520 (ciiimnal proceedings on olections) ; IIusband and 
Wire, Vol. XVJ., pp. 454, 455 (when married women will bo ordered to give 
security), p. 623 (divorce proceedings) ; Jneants and Children, Vol. XVIL, 
pp. 135, 137 (when next friend ordered to give security); Interpleader, 
Vol. XVEF., iip. 608, 609 (inlcipleaiior summons); ALvster and Servant, 
Vol. XX., pp 239, 240 (on appeal to lioiiso of Tjordsm workmen’s compensation 
cases) ; PAiUiiAMENT, Vol. aXI., pp. 615, 646 (on appeal to Iloiise of Ijords) ; 
Beceivehs; Trade and Trade liNruNs, Trusts and Trustees. 

(i') B. S. C., Urd. 65, r. 6. The application is made at chambers by summons 
or on the sumnious I'or dirodions (Infe v. 0(ftrt (1874), 22 W. 11. 620, Urowny. 
Jlau/^ [1005] 2 Oh. 370 , Ptttshnrg Crushed Steel Co. v. Marx [Jaevh) tfc Co., [1807] 
W. N. 36). A defendant cannot be ordered to give security for the costs of an uctiou 
{lie liarher, Ifuryesa v. IV/i/moTwe (No. 2) (1886), 55 L. J. (CH.) 624 ; He Cercy 
and Kelly Nickeil Cobalt and Chrmne Iron Minmg 010.(1876), 2 Oh. J). 531 ; Neck 
V. Tayleyr, [1893] 1 Q. 13. 560, 0. A. ; Mapleswi v. Masmi (1880), 5 (1. 13. P. 
144; Baxter y. Morgan (1815), 6 Taunt. 370; Accidental and Marine Insurance 
Co. V. Mercnii (1866), Ji. E. 3 Eq. 200; Vincent v. Hunter (1846), 5 Haro, 320; 
Wildy. Murray (1851), 18 Jiir. 802; Watteau v. Btllam (1849), 14 Jiir 165; 
compare Sloygett v. Viant (1842), 13 Sim. 187); but a defendant who puts 
forward a counterclaim in a matter .wholly distinct from the claim may be 
ordered to give security for the costs of the counterclaim (AVfi* v. Taylor^ 
supra; Sykes y. Sarerdofi (1885), 15 Q. B. D. 423, 0. A. Lakey. J/aseltine 
(1885), 65 L. J. (q. u.) 206 ; IViHterfield y. Bradnum (1878), 3 Q. B. P. 324, C. A. ; 
Neiu Fenix Compagnie. Anonyms d! Assurances de Madrid v. General Accident Fire 
and Life Assurance Corporation, lAd., [1911] 2 K. B. 619, 0. A.); so also may 
a defendant who. obtains leave to have the conduct of a cause {Mynn v. Hart 
(1845), 9 Jur. 860; timith v. Hammond^ (1833), 6 Sim. 10); or a person who 
applies to be admitted as a defendant in an action {Apoll maria Co. v. Wilson 
(1886), 31 Oh. D. 632, 0. A. ; Vavaaseur v. Krupp (1878), 9 Oh. P. 351, C. A.) ; 
compare lie MUkr'a Patent (1894), 70 L. T. 270; lie La Societi Anonyme des 
Verrtrisa de VEioile, [1893] W. N. 119). A defendant in replevin is in the posi- 
tion of a plaintiff, and may be ordered to give secuiity {Selby v. Criichley (1820), 

1 Bred. & Bing. 605). There is no rule defining when the application is to be 
mode, but it cannot bo made until the defendant has appeared ( and Tf%- 
pool Iron Co. v. Bird (1883), 23 Ch. P. 358 ; Mariano y. Mann (1880), 14 
Oh. P. 419, C. A.). An application for security for costs is a waiver of any 
objection that may ho taken to the service of the writ {Lhoneux, Limon dt Co. v. 
Ilong-kong and Shanghai Banking Corporation (1886), 33 Oh. P. 446 lU Sm^h, 
Bain V. itetn, [1896] W. N. 88, A.). Security for costs of in^uiiios after trial 

may be ordered {Brown y. llaig, [1905] 2 Ch. 379). ^ If the plaintiff fails to give 
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(1) If the plaintiff is a mere nominal plaintiff and is in a condition 

of poverty or insolvency (zr) ; . An Ordinary 

(2) If the plaintiff is a limited company under the Companies Action in 
(Consolidation) Act, 1908 (a;), and it appears by creditable testimony Khig's 
that there is reason to believe that the company will he unable to 

pay the costs of the defendant if his defence is successful (y) ; 

(8) If a plaintiff is ordinarily resident out of the jurisdiction and 
has no assets ■within the jurisdiction "wdiich can be readied, though 
he may be temporarily resident within the jurisdiction {z) ; 


Bocurity for costs within a reasoiiublo time after the oixler for security or within 
the time limited by the order, the action may bo dismissed for want of prosecu- 
tion {(hdtiinrjH V. (jtddwfja (1847), 10 Jioav. 29; l,a Granc/e v. McAruirtw 
(1879), 4 <1. R. \). 210; Grant v It/fjrnm (1869), 20 L. T. 70 ; Jie Ihirter’s Trade 
Mark, [1887] W. N. 71). The oouit may oider security for the costa up to a 
certain stage in the proceedings ( I Icsitm of Canada Oil Lands and Worhs (h. 

V WalJxfr (187rj), 10 (Jh. App. (52S). The amount of the security isiti the discre- 
tion of the master. It may be iiici eased during the proceedinga (Paxton v. Bell, 
[1878] W. N 249, 0. A ; titnrla v. Frercia, [1878] W. N. 161 ; Costa Rica 
Rf'piihlu V. tJrlantfrr (1876), 8 Oh. H. 62; Dominion Jireirery, JAd. v. Foster 
(1897), 77 L. T. 507; Imyerial Bank of China, India and Japan y. Bank of 
Ihndiisian, China awl Japan (186(5), 1 Oh. App. 4;{7 ; Freehold Land and Bricks 
vnakiwj Co. v. Sjiarijo, [1868] W. N. 94 ; Henisen v. 'J'aylor, Hons «€* Oo., [1898] 

2 Q li 198, C. A.). Security may be ordered f»)r post as well ns future costs 
(see Masse)/ v. Allen (1879), 12 Oh. I). 807 ; IhoehlehanL v Kinfs Lynn Steam- 
ship (\) (1878), 8 C. V. T) 8(55 , II dlmott v. Freehold House J*ro/nrty Go. (1885), 
88 W. 11. 551, (\ A.). Security may bo given by a bond or by payment into 
court; as to a bond, see Aldrich v. Uriiish Gri/fin Chilled Iron and Steel Co., 
[1904] 2 K H 850, C. A , Panto n y J.ahcriow he {IHVA), I L’h. 265 ; Re Norman 
(1849), 11 Rfjav. lOl ; Cliffe y. WiU.inson (18;50), 4 Sun. 122; Jones y. Jwobs 
(1884), 2 Dowl. 412; I an ton r v. Holcombe (1848), 1 ]'h. 262; Vcitch y. Irving 
(1840), 11 Sim. 122 ; Lonnulei v. liobcitson (1819), 4 Madd. 1(55) ; as to an under- 
taking in lieu of security, see Hau'htna Hill Consohdaled Gold Mining Co, v. 
Want (1898), (59 Ij, T. 297. As to payment of money into court, see Lydneu 
and Wigpool Iron Ore Co. v. Bird (isSO), 83 Ch. J). 85, C. A.; Hood-Barrs v. 
Croaaman and PnUhard, [1897] A. O. 172; Re Gn'ffiths Cycle (Corporation, Lid., 
Ihmlop Pneumatic Tyre Co., Ltd. v. John Griffiths i'ljcle Corporation, Ltd. (1902), 

85 L. T. 776, 0. A. : Re Wadsworth, Rhodes v. Sngden (1885), 29 Ch. D, 517. 

(w) For examples of .security being ordered to bo given by a nominal plaintiff, 
see Llot/d v. Hathern Station Brick Co , Ltd. (1901), 85 L. T. 158, C. A. ; (foatUu 
y.^ICmmolt (^mP), 15 C. 11. 291 ; Perhins y. Adiock (1845), 14 M. & W. 808; 
EUiat y. Kendrick (1840), 12 Ad. & 101. 597 ; Hastings (Corporation y. hall (1874), 

9 Ch. App. 758, Macncal v. Bigqort (1870), 18 W, B. 470; Burke v. Lidwell 
(1814), 1 Jo. & ijat. 708; Ball v. Ross (1810), 1 Scott (n. k.), 217; TredweJl v. 
Byrrh (1835), 1 Y. & C. (e.x.) 476 ; Tenant v. Broivn (1826), 6 Jl, & C. 208. For 
examples whore security has been refusoil, see Ilinde v. llashew (1884), 1 
T. L. E. 94; White y. Butt, [1909] 1 K. 13. 50, C. A. ; Cook v. Whellock (1890), 

24 Q. 11. 1). 658, 0. A. ; Buchan v. Hill, [1888] W. N. 233; Pooleifs Trustee v. 
Whetham (1884), 28 Ch. D. 38, C. A ; Cowell y. Tai/lor (1885), 31 Ch. D. 34, 

G. A. ; Benston v. Ashton (1869), L. B. 4 Q. II. 590; Greener v. aalm (K) & Co 
Ltd., [1906] 2 K. 11. 374, 0. A. ; AQlea v. Hammond (1911), 106 L. T. 8, 0. A. 

A plauitiff will not be ordered to give security merely on the ground his 
insolvency or poverty (Cook y. Whellock, sujira; Rhodes y. Davbson (1886), 16 
Q. B. D. 648, C. A.). As to security for costs against a relator in an action by 
the Attorney-General, see A.-(}. y. Allman, [1906] I I. E. 473, C. A.: A.-O, ^ 
V. Knight (1837), 3 My. & Cr. 164. • 

8 Edw. 7, c. 69. 

(y) title Companies, Vol. V., p. 327 , Companies (Consolidation). Act, 
1908 (8 Edw. 7, 0 . 69), 8. 278. 

Os) E. S. C., Ord» 65, r. 6 a ; Michiels v. Empire Pcdace, Ltd., [1892] W. N. 38; 

** Out of the junsdiction here means out of Great Britain ; see the judgment 
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SifiOT. 1. (4) Where the residence of the phiintiH is not correctly stated in 

An Olrdlnary idie writ of sunnnons (a), or where tliere have l>een frequent changes 
Action in ol his lesidence since the issue of the writ (h). 
the King's 
Bench or 

Exlensioiis Act, t<S(iS (;U & 32 Vict. c. ol) ; Fuuiilaiue's Co^e (1880), 41 Oh. D. 
Lnvision. j (j Q„fai huul MercarthU Aijnwy Co. (1801), 61 1.. J. (rn.) 48. Por 

exainjtloa -where k pliiniilf ordinaiily roMilcnt out of tho juriMliction was 
ordciod 1o give scciiTiiy, see He Prctorm-Ptflcrhhmj Rati. Co. (No. 2), [1904] 2 
Ch. .‘loO ; Cromt v. /iroffdrn, [1891] 2 Q 13. 30, 36, (^. A.,* Rt Pmy and Kelly 
Nichl, Cobalt and Cirtmc Iron (h. (1876), 2 Oh. D. 531 ; Apollinarts 

Co. V. (1886). 31 Oh. D 632, 0. A. ; The KurlmUh (1885), 10 P. I). 33, 

C. A.; The lltatnee, othorwiao The Rnjijxihaunock (1866), 36 L. J. (ad.\i.) 10; 
Vavaabenr v. Krupp (1878), 9 Ch. 1). 3.51, (\ \. ; Costa Rua Republic v. Erlanyer 
(1876), 3 Ch. ]>. 62 ; Re Mihrard d: Co., [1900] 1 Ch. 405, C. A. Hecuiity is not 
ordered rnoivdy hoc.-iu-se the plaintiff is about to leave the kingdom {Adains v. 
Golithurat 2 Anat. 552b or is uhrusul [IJoby v. lltUlKock (l.SOO), 5 Ves. 

699 ; Creen v. Char node (1 <91), I Ves. 396) ; but as to tho c'iiao whore a plaintiff 
has boon ordered hi bo removed out of tho kingdom under the Aliens Act, 1905 
(5 Kdw. 7, 0 . 13), compiirc v J/anson (1800), f) Vos. 261. Security is 

not ordciod fi lm an I'kigliMlunan who js compelled to re&i do abroad on public 
sorvico {Colcbrooh v. ./oars (1751), I Jliclc. 151 , (P/xtirler v. Mixvdonald (1819), 8 
Taunt. 736 ; A o/yen/ (/ ord) v. Jlarcourt (1834), 2 Dowd. .o7.S ; Vtdict v. JJunlmry 
(1837), Sail. & Sc. 625 ; II riyhl v Ercrnrd (183 »), San. & Sc. 651 , n. ; hhei ing v. 
Chiffenden (1839), 7 Dowl. 536; Evelyn v. Cht}>p(ndale (1839), 9 Sim. 497 ; 
Clark V. Entjusaon (1859), 1 Gill. 184; Jldborough (Lord) v. Barton (1S34), 
2 My. & JC. 401). If thoro uro sovcrol co-pliuntiirs uiul one is ordinarily 
resident withni the jurisdiction, no security is oiderod, although others may 
be icsidont fibioad (/>’//’orio//<!//cr v. Grey/ (1882), 10 Ci 13 J) 13, APConncll and 
Varlelt v. Johiidnn (ISOl), 1 Mast, 431 ; II tidhutp v. Hoynl Errhanye JssuraiKe 
Co. (1755), 1 Dick. 282; II <f//.rr v Aoifer/o/ (1862), 6 Vo-?. 612 , The Carnarvtm 
Caatle (1878) 38 L T. 736, A ; Jlauour v. s (18 13), 12 M. & W. 313). 

If the phiintilV, though ordinarily i<-'idont out of the jurisdiction, can show that 
ho has ri'.'icts within the jurisdiction wliich can be Tcachoil by process, security 
IS not ordered (Ilombanjer v, Porttinif (1882), 47 T^. T. 2-19; Eonntame's 
Case, suftra , Clnrlr v. Jiarher (1890), 6 T. L. II. 256; Redj'ern v. Red fern 
(1890), 63 lj. T. 786, Luneiiek and Wain ford. Rati. Co. v. Eraser (1827), 4 
JJing. 394; Re Jpolintaris ('of a [1891] 1 (3h. 1, C. A.; Packer 

V. Bessler tfc C'o. (18S7), 4 T. L. R. 17 ; Ehrard y. (Jaaaser (1884), 28 Ch. D. 232, 
CJ. A.). Seemity is not ordered if the defendant has money of the plain- 
tiff in his luindh (Cro7.at v. Uro'jden, supra, at p. 36; Dufy y. r/oyce (1890), 
25 L. K. Ir. 42), or admits tho claim (De l^t. Martin v. Davis Co., ['884] 

W. N. 86, Maplcsnn v. Mastni (1880), 5 (i. R. D. 144, 147), or if the plaintiff 
has an ui\sntisfied judgment against thrf defendant (Bristoive y. Keedluim (1842), 
4 Man. & Cr, 906 ; Re Contra* t arid Aqciicy Coi nornttoii (1887), 57 L. J. (CH.) 5 , 
La Ranque dcs Traoavr Pnhhyms etc. v. Wallis, [1884] W. N. 64). If the 
plaintiff loturns to and resides in England after the order for sociinty has been 
made, it is a matter for the dwerotion of tho court whether the order should or 
should not bo set aside (^ee Westcnlnry v. Mortimorc (1876), L. R. 10 0. P. 438 ; 
Jiadnall V. Uaylay (183S), 4 M. &. W. 535 ; Mathews v. ChicTmter (1861), 30 
Reav. 135; (/Connor v. Sierra Nevada Co. (1857), 24 Beav. 435). Foreign 
nnibassailors are not ordered to give security, but it is otlierwiso with regard 
to then sen .ants (dr Montcllano (Duke) v. Chriatin (1815), 5 M. & S. 603; 
(toodwin V. ylrcAer (1727), 2 P. Wins. 452; Adderly v. Smith (1763), 1 Dick. 
. 355 ); and foreign Sovcioign.s (Brawl (^Emperor) v. Robinson (1837), 6 Ad. & El. 
801 ; Greece (A%) v. Wiujht (1837), 6 Dowl. 12). 

(a) Re SturgW'j^'ttish Mtdine Poner Syndirute (\^^5), 34 W. R. 103; Swanzy 
V. Swanzy (18q8), 4 K. & J. 237 ; Oldafe y. Whitcher (1869), 5 Jur. (y. s.) 84; 
seo Redondo y. Chayior (1879), 4 Q. B. D. 453, C. A. (as to which soo now 
E. S. C., Ord. 65, r. 6 a); and see Pittsburg Crushed Steel Co, y. Marx (Jacob) 
<0 Co.\ [1897] W. N. 36; Re a Solicitor, Karjteles y. Friedlander (1889), 53 
J. P. 264. 

(ft) Player y. Anderson (1846), 15 Sim. 104, 
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(xv.) Scttii/g (Jotrn Point of Law far Hearing. 

272. Any party in ay raise by his pleading any* point of law; 
and any such jioiut is disposed of at or after the trial, or by consent 
or by order, at any time before the trial (r). 

273. TIjo court or a judge, if of opinion Lliat the decision of the 
point of law substantially diiijioycs of tlie whohi aerioii or of any 
distinct cause of action, ground of defence, set-otr, counterclaim, or 
reply, may dismiss the acti<m or make sueli other order as may be 
just {d). 

(xvi.) Stag of Procecilinga. 

274. The High Court of Justice or the Court of Appeal may 
direct a stay of proceedings (r) in any cause or inatior pending before 


[(•) H. S. (J., Ord. 2.J, r. 2; soe, fuithcr, title Pja-: vuing, Vol. XXIf., 
p. 4H3. DoiniiiTi'iH arc* abolisliod (1{. S. C, Ord. ‘2o, r. 1), and the qiiosti*)!! 
whether any plradiiig is iii Liw may ho laisod by an ohjoction by the 
opposite party in Ins jilcMdinj? r. 2), tn* by an appHciiiion lliat the plead- 

ing obiootod to bo struek out (i/n/ , r. 4; ILnhUmK v. Within 'ot\, Ilegiuood and 
niarlc, [18901 1 Q. fb 80, (J. A. ; Woythunjfou v. JieUoti (i;)()2), 18 'J’. L. li. 

0. A. ; see title pLrATnxo, Vol. XXI I , pp. 4.11 et mj. ; but tho pr.x'ediiro under 
R. S. C., Ord. 25, r. 4, ought nut to be applied to u question involving muioih 
investigation, eg., of nnciont law and quoitions of gonoial importance {Dijson 
V. A.~U , [1911] 1 K. Il 110, (!. A.). The jioint of law may bo laised either 
alone or t<»go(lier with ihmios of fa'-f, but the two should bo kept distinct; seo 
Htolces V. Grant (1878), 1 l \ I \ 1) 2o; li. H App. lH, sect. III., No. 2. Tho 
application to set down a point of l.iw fut heaung is in.iile to a master under the 
euuimons ioi directions (R, y. 0, Old. d(>; see p. 13.5, ante), or by notico 
(R. y. 0., Ord. 30, r. 5). An order sotting dow'ii u point of law for hearing 
maybe made on a sunnnons to strike out a pleading (/te.'foaifp// v. Urongham, 
[1908] 1 Jv. R o81 ; Midtael v. Hpicra and Pond, Ltd. (190x1), 25 T. L. R. 740). 
It is II matter Jor the <liscrution of tho master whether the order should bo 


made (London, Chatham and Donr Rad io. y. Honih i'cidein Jtatl. (\>. (1885), 
53 L. T. 100; (\)ehmi(je v. Mdiopohtan (\jal Conmimrs' A stonatiou (IHUi), f'd) 
L. T. 432, 0. A. ; Stott v. Mercantile Acndcut Assnrame (Jo. (1892), 8 T. L. R. 
431 ; Parr v. London, Kdtnburgh, and GLa->(jow l.tje Assmaiue Co. (1891), 8 
T. L. R. 88). For iustanoos of orders sotting down points of law for argument 
before trial, see Bright (^Charl'i-i) (V>., JAd v. Srflar, [1904] 1 Jv. R. 6, (J. A. ; 
Beardsley v. Btardatey, [1899] I (i. R. 740, Bnimwa v. lihodes, [1899] I Q. R. 
816 ; Cobh v. Great ircsfern Pad, Co., [1893] 1 Q. B. 459, (J. A.; Roberts v. 
Jlolluml, [1893] 1 Q. R. 005; ffowdt v. ilarrnujton {Earl), [189.3] 2 (Jh. 497; 
British South Afrim Co. v. Conipanhia de Mocambigue, [1893] A. 002; 
Manchester Corporation v. II ill tarns, [1891] 1 Q. lb 91 ; Javus y. Sindh, [l.SOi] 
1 Ch. 3S4 ; (Jhaienatj v. Brazil lan Sidjmarine Telegraph Co., [1891] 1 Q. U. 79, 
(J. A.; Stoneham v. Otean lladivay and Utncral Acculeut Juittrance Co. (18.S7), 
19 Q. B. R. 237; Oahey y. Dalton {IH^l), 'ib Uh. R. 700; Prtbion (hrpo/ation 
V. FuUwood Local Board {No. 2) (1.S8G), 53 It. T. 718 ; Perrirnl v. J>un)i (1885), 29 
Oh. R. 128.W The argument is heard before a judge in court ; tho party who by 
his pleading raiso.s the point of law having the nglit to begin (aS7"i i ns v. Chotui, 
[1901] 1 Ch. 894); and the .iiidge at tho hearing may give leave to ameinl 
iBichards v. Bittcher (1890), 02 R. T. 807). 

(d) E. S. 0., Ord. 25, r. 3 ; Perct,al y. Dunn (1885), 29 Ch. R. 128; JE^Htrdsley 
y. B&ir^ley, [1899] 1 Q. B. 746 ; Ru hards A Co. y. Butcher and Jiobinson (1890), 
^ L. T. 867 ; Bozson y. Altnucham Urban Council, [1903] I K. B. 547, 0. A. ; 
Salaman v. Warner, [1801] 1 Q. B. 734, C, A. ; James v. Lnioh (1891), 64 L. T. 
703, 0. A. ; Be Palmer's Applicatim (1882), 22 Oh. R. 88, 0. A. 

(e) As to stay of proceedings in connection with^iaatters dealt with under 

other titles, see titles AuW'rRATiON, Vol. 1., pp. 451 ' w?- (when arbiCratiou 

pending) ; Bankruptcy and Insolvency, Vol, 11., pp. 53 et seq. (on what 
(pounds court will stay bankiuptcy proceedings); Companies, Vol. V., pp. 533 
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Fbaotjce and Procedure. 


sbot. 1. if ifc shall think fit ; and any person, whether a party or not to 
An Ordinary any such cause or matter, who woiild have been entitled, if the 
Action in Judicature Act, 1873 (/), had not passed, to apply to any court to 
^5* ^ restrain the prosecution of such cause, or who is entitled to enforce 

Ch° erv judgment contrary to wliich all or any part of the proceedings 
Ditision cause may have been taken, may apply to the High Court 

or to the Court of Appeal by motion in a sunimary way for a stay 
of proceedings in such cause or matter, and the court thereupon 
makes such order as is just ((jf). 

et seq., 51U et fieq. (winding-up proceedings by court), 5S3, jS-l (voluntarily 
winding up), So3 (winding up of unregistered company) ; Coxfmct of 
TjAWS, Vol. VI., pp. 291) et seq. (stay oven when foreign suit pending) ; 
Exfictjtous and Aumimstjiatohs, Vol. XIV., pp. 177 (jurisdiction of Probate 
Division), 217 (stay on revocation of grant); 1 Iusb\nd AM) Wikb, Vol. XVI., 
p. *)05 (stay of divorce proeoodings when pauper husband neglects to proceed) ; 
IN-IUN’CTION, Vol XVII , p. 2<il (stay of iirocoedings bv injunction); Inteu- 
PLEADEn, Vol. X’Vir., pp. 002 et seq. (stay of interpleader proceedings in tho 
High Court) , and see tillc.s Rolici'j oils ; Ri'Kuikic Peuformance. 

(V) 00 & ;)7 Vict. c. 0(5 

(//) Judicature Act, lS7.i (36 & 37 Vu't. c 66), s. 21 (o). No cause or 

{ iroceeding in tbo High Court or tho Court of Appeal can now be restrained 
)y prohibition or injunction, but in cases whoio injunctions miglit have been 
obtained before 1873 an equitable defence may now be pleaded, or a stay of 
proceedings may bo obbiined by application in the division in which the action 
IS pending (»/wV/.) ; (larhidt v. Faivcva (l.S7o), 1 Ch. 1). 1«35, C. A. ; Wriqht v. 
liedqrnve (1879), 11 Ch. D. 21, C. A.; Scnrle v. Chmt (1884), 25 Cli. 1). 723, 
C. A. ; Poieelf V. JrirabvTij (1878), 9 Ch. 1). .31, 39, C. A.; lie Artidtr, iiulour 
Printing Co. (1880), 14 (^h. L). .502 ; Tnmiu v Lev, (1911), 28 T. L E. 12.5, C. A.). 
A person inav also bo lostiamod by an f)rdcr m an action in oiio division 
of the High (Jourt from commencing proceedings in another division (IJeaant 
V. H ood (1879), 12 (’ll. 1). (50.5; see (WrJe liestaurant Caatighoni Cv. v. Lnvrnj 
(1881), 18 Ch. 1). 555 ; Xno Travellers' ijhambers v. ('/icese (1894), 70 L T. 271 ; 
Re a Company, [1894] 2 Ch. 349; Re. Manlatone, Palace of Vunetiea, [1909] 2 (^h. 
283). Tho Judicature Ach- do not, however, affect the prerogative of the 
Crown, and on the application of the Attorney-General an order may bo made 
in tho King’s Hench Division restraining an action in the Ohaiicory Division 
relating to the King’s revenue and removing it into the King’s Bench Division 
(A.-G. V. Constable (1879), 4 Ex. D. 172). An injunction may bo granted to 
restrain proceedings in inferior couits [l/cdleg v. Hates (1880), 13 Ch. 498; 
Utannard v. Rt. Giles Vestri/ (1881), 20 Ch. I). UK), C. A., Grand Junction 
Waterworks Co.v. Hampton I'rban ('onv^il, [1898] 2 Ch. 331 ; The Teresa (1894), 
71 li. T. 342; lie Woinerslc), Etheridge v. Woniersley (188.j), 29 (’h. 1). 657 ; 
Tovmsend v. Townsend (1883), 23 Ch. D. 100, C. A. ; Re Swire, Me/lor v. Swire 
(1882), 21 Ch. D. 647, C, A. ; Re Connollg Brothers, Ltd., Wood v. Connolly 
Brothers, Ltd., [1911] 1 Ch. 7.31, C. A.). Tho High Court has power to 
restrain persons amenable to its jurisdictiini from prosecuting proceedings in 
a foreigri country; see The Ohrtsluinshory 10 P. D. 141, C. A. ; McHenry 

V. J.eiois (1882), 22' (’!h. 1). 397, C. A.; Peruvian Guano Co. v. liockwoldt (1S83), 
23 Ch. D. 226, 0. A. ; Afntrie v. Binney (1887), 35 C3h. D. CM, C. A. ; Armstrong 
y. Armatronq, [1892] 1\ 98; The Mannheim, [1897] P. 13; Jojmn v. James 
(1908), 77 L. J. (on ) 824, 0. A.; Hyman v. IMm (1883), 24 Oh. D. 531, 
C. A.; Houston v. Sh'/n {Marquis), [1884] W. N. 61, 0. A. ; Baird v. Prescott 
A Co, (1890), 6 T. L E. 231, C. A. ; Re Derwent Rolling Mills, Ltd. (1904), 
21 T. it. E. 81 ; Re Hermnnos {Artola), Ex parte Chdte {AndrP) (1890), 24 
‘ Q. B. D. 640, 0. A, ; The Jasep (1896), 12 T. L. E. 375, 4514, 0. A ; The Hagen, 
[1908] P. 189, 202, C. A. ; Thornton v. Thornton (1886), 11 P. D. 176, C. A.; 
Von Eckhardatein v. Von Kckhardatein (1907), 23 T. L. E. 539, C. A. ; Christian 
V. Christian (1897), 78 L. T. 86 ; Vardopulo v. VardopnUt (1909), 53 Sol. Jo. 
469, U. A. ; Printing Machinery Co., Ltd. v. Linotype and Machinery, Ltd., [191^ 
1 Ctti. 666; Pena Copper Mines, Ltd. v. Rio Tinto Co., Ltd. (1911), 105 L. 
846, 0. A. ; ftnd see title Cokfuot of Laws, Vol. VI., p. 300. As to stay of 
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275. The High Court of Justice has an inherent jurisdiction 
to stay proceedings which are an abuse of its process (k). 

276. If a pleading is ordered to be struck out on the ground 
that it discloses no reasonable cause of action, the action may be 
ordered to be stayed (i). 

If a plaintiff having failed in one action commences a second 
action for the same matter, the court stays the second action until 
the costs of the first action have been paid; and this is done, although 
the actions are not between precisely the same parties, if the 
plaintiff is suing substantially by virtue of the same alleged title (k). 


proceedings in ro^poct of n matter which has been agreed to bo referred to arbitra- 
tion, see lilarkwell (/?. ir.) t& Co., Ltd. v. Uerhy Corporation 76 J. P. 129, 

C. A. ; Freeman {(r.) <1- Sana v. Cheater Rural Council, [1911] 1 K. J3. 783, C. A. ; 
The Rawhah, [I'Jloj I*. 339; Printimj Machinery Co., Ltd. v. Linotype and 
Machinei'y, Ltd., [1912] 1 Cli. 5<5(i; Pena Copper Mines, Ltd. v. Rio Tinto Co., 
Ltd. (1911), 106 L. T. iS'lO, ij. A. ; and see titlo Arditiution, VoI. I,, p. 451. 

(A) Metro}yohtan Rank v. Pootey (1886), 10 App. Cas. 210; Dawkins v, Bare 
Weimar {Prince Fdivard) (1870), 1 Q. 11. J). 499; Willu v. Beauchamp {Earl) 
(1886), 11 r 1). 69, C. A. ; /.nivrauce v. Norreys {Lord) (1890), 15 App. C^as. 
210 ; Chaffers v. Coldsnnd, [1891] 1 (.1. B. 186 ; Chatterton v. Secretary of State 
for India, [1896] 2 Q. B. 189, C. A. ; Eyhert v. Short, [1907] 2 Ch. 205 ; Ooodaon 
V. (iricrson, [1908] 1 K 13. 761, (\ A. ; The Manar, [loo.'l] P. 95. A person may 
be prohibited from taking further iiroceediiigs w'ithout leave {(hepe v. Loam 
(1888), 37 (Jh. I). 168, C. A.; seethe Vexatious Actions Act, 1896 (59 & 60 
Viet. 0 51), B. 1 ; title Aerwx, Vol. I , p. 30). As to cross actions between the 
same jiaitios arising out of the same matter, see Thomson v. South Eastern Rail, 
Co. (1882), 9 (1 13. 1). 320, ( 1 . A , Adamson v. 2'«^ (188l), 44 b. T. 420; Reea 
V. Luxmoie (1888), 4 T. L. K. 356; Rechnit.er y. Samuel (1906), 95 L. T. 76; 
White V. Harrow (1902), 50 AV. 11. JOG. If a plaintiff has recourse to separate 
actions or pioceedings in respect of the same subject-matter, when all the 
relief ho is entitled to might be obtained in one action, a stay may be ordered 
in one or more of such actions ( Williams v. Hunt, [1905] 1 K. B. 512, 0. A. ; 
Sanders v. Jfaniilton (1907), 96 L. T. 679 ; ATohan y. Broughton, [1899] P. 211 ; 
Bean v. Flmcer (1895^ 73 L. T. 371, 0. A.; Poulett {Earl) v. JItll {Fiscount), 
[1893] 1 Ch. 277, 0. A. ; APCahe v. Great Northern Rail. Co., [1899] 2 1. R. 123, 
C. A. ; Re Aird, Morton v. Quick (1878), 26 W. R. 441, 0. A. ; Blake v. O'Kelly 
(1874), 9 I. R. Kq. 54 ; Sharp v. Mdleury (1886), 56 li. T. 747). There is power 
to stay proceedings pending tlio trial of a ttsst actum; SGoAniosv. Chadwick, 
Robinson v. Chadwick, Smith v. Chadwick {X^ll), 4 Ch. I). 869; Amos v. Chad- 
wick (1878), 9 Ch. D. 469, C. A. ; Rennett v. Bury {Lord) (1880), 6 0. P. D. 
339; Ladijwell Mining Co. v. Iluggons, [1884] W. N. 55 ; CoUedge v. Pike (1886), 
66 L. T. 124. Proceedings may be stayed pending an appeal (H. S. 0., Ord. 68, 
r. 11 ; see Becker v. EarVs Court, Ltd. (1911), 66 Sol. Jo. 206, 0. A.) ; or on 
payment of the amount claimed and costs (see R. 8. 0., Ord. 3, r. 7; Chitty, 
ICiug’s Bench Forms, 177); or m actions of detinue on delivery up of goods 
claimed and payment of nominal damages (Chitty, Sing’s Bench Forms, 178; 
see title Teov'^er and Detinue). 

(t) E. S. 0., Ord. 25, r. 4 ; see titles Kxecutors and Administrators, 
Vol. XIV., p. 177 ; Pleading, Vol. XXII., pp- 436, 436. 

(A) M‘Cahe v. Rank of Ireland (1889), 14 App. Cas. 413 ; Martin v. Beauchamp 
(Earl) (1883), 25 Ch. I). 12, C. A. ; Re Payne, Randle v. Payne (1883), 23 Ch. iL 
288, 0. A.; Peters \. Tilly (1886), 11 P. *D. 146; IJendre v. Gerner (idUS), 32 
Sol. Jo. 322 ; llavkin v. Turner (^1879), 27 W. R. 232; Ahdy ,V. Amy (1896), 
12 T. L. R. 524. So, if an action has been discontinued and another action is 
brought for the same or suhstanthilly the same cause, before costs of the 
discontinued action are paid, the court or a judge may order the stay of 
the subsequent action, until the costs of the other action have beon paid 
(E. 8. CL, Ord. 26, r. 4 ; HaU v. Paulet (1892), 66 D. T. 646 ; Re VnUed 
Association, E.v parte Young, [1901] 1 Ch. 97). As to the effect of hon- 
payment of costs in interlocutory proceedings, see Jlfor<o» v. Pah/wr (1882), 


Sect. 1. 
An Ordinary 
Action in 
the King’s 
Bench or 
Chancery 
Divifiion. 

Inherent 
jurisdiction 
to stay. 

Circum- 
stances which 
will, or may, 
call for an 
order to stay. 



168 


Practice and Prooeduee. 


sbot. 1. If an order haa been made directing a question of law to be 
An Ordinary raiaed for the ej)iinon of the court before any evidence is given or 
Action in miy question or issue of fact ia tried, or before any reference is infwie 
the King's refc.rce or arluLmtor, all such further proceedings as the decision 
Bench or question of law may render unnecessary may be stayed (1). 

DiSon^ ii a solicitor ^v}lOso name is indorsed on a writ declares after a 
demand lias been made upon him in writing that the writ was 
not issued by him or witli his authority or privity, all proceedings 
ii))on the writ must be stayed and no further proceedings can be 
lalfen \\ithout leave of the court oi a judge {ni). 

If an action has been comjiromisod and the action is proceeded 
with in spite of the compromise, an order may be obtained for the 
stay of proceedings (n). 

A stay of proccoclings is sometimes imposed as a means for 
securing tlic perfonriai'ce of an order (e). 


(xvii.) Trari'^Jer. 


Transfer of 277 . Causes or matters may bo transferred from one division to 
actioiw by another of tlio High Court or from oiie judge to another of the 
i^^rd Chancery Division, but no transfer can he made from or to any 

Chancellor. division wiLliout the consent of the president of the division ( 2^). 

In the Cliancery Division a transfer of a cause or matter from 
one judge tc another may he ordered to be made for the purpose 
only of hearing or of trial (q). 

A particular aiiplicatiori m any cause or matter may, by the direc- 
tion of the Lord Chancellor, bo heaui and disposed of by any judge 
of the High Court who consents to do so, whether the cause is or is 
not assigned to the division to which ho belongs (r). 


Iloaiiiip by 
one judf'c tif 
tlio Chancery 
Division for 
another. 


278 . Any judge of the Chancery Division may, at the re([uest or 
with the consent of an/ other judge of that division before whom 
a cause or matter is ponding, hoar such cause or matter, or any 


9 Q. 13. 1). 80 ; (Jraham v. Sutton, Caxlm (f; f 'o,, [1897] 2 Ch. 807 ; Re H it/ 'tom, 
Marmy v. Tnylor (1887), 3.> ('h. I). 272, U. A. 

(/) K. S C., Ord. 81, r 2; and ^oo p. Ino, ante. 

(m) Jb H (!., Ord. 7, V. 1. 

(n) Eden v, Naish (187*S), 7 Ch D. 781; Re Oandet Freres Steamship Co. 
(1879), 12 Ch. D. 882, liaUr v. liia/rcr (1887), 65 L. T. 728; Henderson v. 
(/ndirivritiny and Aytuni Assoetation (1892), 66 L. T. 782, 0. A . ; Huy v. Walker 
(1892), 8''!’. L U. 3M, (’. A.; 'see p. 108, i>ost. 

(o) kSco )I lUu v: Unddeley, [1892] 2 Q. 13. 324, C. A. ; E. S. C., App. K, No. 
11a. 

(p) Judicature Act. 1873 (36 & 37 Viet. c. 66), s. 36; E. S. 0., Ord. 49, r 1. 
Ap])lications under this rule, which ore not common, must be made to the 
Lord Ghuncollor by iJ'-lition, if all parties consent, or by motion, notice of which 
•must be served, on ilu' other parties {TIamphreys v. Edwards (1875), 45 L. J. 
(oh.) 112), if all;.tlie imrtios do not consent; see Memorandum (1875), 1 Ch. D. 
41, C. A. In thtS'oasc the motion is usually heard in court ut the House of 
IjotiIs and mad/^ by counsel. As to the costs of the transfer, see / mil v. W^ldhen 
(1874). 9 (7h. App. 287 ; Norton v. Fcnivtck (1885), 54 L. J. (Cli.) 632. 

(y) R. 8. C., Ord. 49, r. 2 ; see Lloyd v. Joms (1877), 7 Ch. 1). 390 ; Shaw y. 
7Jro/«n(188n, 50 Ji. J. (dH.)232. * 

(r) E. 18, 0., Ord. 49, r. 4 ; see lie Briton Medical and General Life Association 
(1888), 39 Ch. D. 61. 



Part I.— In tub H[gh Court of Justice. 


IM 


application therein, without an}^ order for transfer or consent of the 
parties (s). , 

279. Any cause or matter may at any stage be transferred from 
one division to another of the High Court by an order of the court 
or any judge of the division to which the cause or matter is assigned 
with the consent of the president of the division to which the cause 
or matter is proposed to be transferred (t). 

Si.'h-Sect. 11 . — IHscontinuixuce. 

280. The plaintiif may without leave wholly discontinue his 
action, against all or any of the defendants, or withdraw any part or 
parts of his alleged cause of complaint by giving notice in writing 
at any time ])efore the receipt of the defence, or afterwards, before 
the plaintiir takes any other proceeding except an interlocutory 
application (lO. Except as aforesaid, a plaintiff cannot withdraw 
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(«) Judifiituro Act, ISSl (J7 & '18 Viet. c. 61), a. 6; li. W. C., Old. W, r. -lA ; 
SCO J.-fj. V. Vi/mr, [18Sf)] W. N. 217. As to tho tranxfcr of an oii^in.ilirig 
siiinnioji^ mnrkod with tlio uamn of a .indgo o'hor than thei Jidlgo 

pivsciihod Ijy 11. rt. C., Ord. r. 11, se(i %hul , Ord. 45), r. 6. 

{t) Ihxil.^ 1. ;j. In tJio Kiiig’a Jicuch Divihion tho ii])pli(;ation is uiado 
to a master in chaiahms hj' suinmojis or U(»tico under , Ord. 30, r. 5; 
seo p. 137, unie. (li. S. C'., Old. oi, r. 12); in tho Oliaiicoiy Divisum the 
ttfipUcation is by summons or motion. I'or inslancos of lrau''!’ni fiotn ono 
division lo an<dlu*r, ^ee ('Itapinan v. /’(aJ l^tnprrti/ Trust (1878), 7 (’ll. 1). 732; 
lie Loh', nittvfl V. Low, [J85M] 1 f’h 1-17, (’.A.; Lou Ion Lnwi i'o. v. //urns 
(1881), 13 li n. I). 510; H(oni/ v. ff'atW/c (187;0» 1 0- B. D. 285), 0. A.; 
Jlithuan V. A/aijiicw (1876), 1 Ex. 3). 132; Hfawinul Dutovnt (lo. v. Jiarfoit 
(1877), 37 L. T. 581 ; Asewhouhl v. Hiea<le (1882), 41) L. T. 049, C. A. ; Wrt<>rin 
Mutual yissurrmre tiodefy y. l^niilh (1889), 5 T. 1j H. 182; Leulte v. Clifford 
(1881), 50 L, T. 55)0 ; //oult v. .ladeKwa (1886), 2 T. L. II. 257, 0. A. ; Ikm'lnu 
V. ('hii'rln-id AffKAiiihk' /Inii/i, [1890] 2 Ch. 488, 0. A.; lie Martin, //nut v. 
Chamhers (1882), 20 (’h. I) 365 ; L'ormter v. Jone,i, [185)1)] W. N. 78 ; lie Edyds 
/^oimt (1800), 63 Jj. T. 370 ; Mamjan v. Metropolitan CUitru' Buiy>hj Co., [ISO I] 
2 Oh. 651, ('. A. , iS’ea /nsuraiuc Co. v. Carr, [19()i] 1 Tv. 1). 7, O'. A. ; I/urnjdirci/s 
V Kdwunh (1S75), 45 L. J. (cn ) 112; (Mean Stenins/np Co. v. yludrrmm, Triiton 
& Co. (1885), 33 \V. It. 536, 0. A. ; The iurtiude (1888), 13 P. O. 105, C. A. ; 
/toche V. London and , South ILesUrn J/iuI. Co., [1899] 2 li. M. 502, C. A. ; see, 
furtlior, titles Aumikalty, Vol. L, pp. 107, 108; Bankkui’TCY A^u]^■p(lLVENCV, 
Vol. II., pp. 63, 64, 95, 298. Any cuuho or matter transforrod from any other 
division to tho Ch.iucory Divihion must, by the order of transfer, he a.spagued to 
one of tho judges of that division named m tho oi‘der (II. S. C., Ord. 49, r. 7). 

' (m) Ibid., Ord. 26, r. 1. On discontinuance the plaintiff must pay the 
defendant’s costs, or, if tho action is not wholly discontinued, the costs 
occasioned hy the matter withdrawn {2'/ie tf. li. Jlen/ces (1887), 12 D. 106; 
Boe HarriHon v. Leutner (1881), 16 Uh. I). 559, (J. A. ; The St Olaf (1877), 2 
P. 1>. 113; Whttelcsf Exerciser v. Gamaye, [1898] 2 Oh. 405; Sui/cHntf v. Gahh 
(1887), 36 W. K. 175 ; Windham v. Bawton (1888), 21 Q. B. I). 199 ; Sidebottom 
V. Hooton Par/i Club (15)02), 18 T. L. II. 453, 0. A. ; Ideyyd/s Bunk v. Prtnrrfts 
Royal Colliery Co. (1900), 48 W. E. 460 ; Smith v. Nort/ileaeh Rural Council, [VAO'l'] 

1 Ch. 197; WiU'ox ami (Jtbhs v. Jaww, [185)7] 2 CJh. 71 ; Acefsjltne 
Co. V. United yilkali Co., [1902] 1 Ch. 494). As to tho form of notice of dis- 
continuance, see E. S. C., App. B, Form No 19 ; and see The Pomerania (1879), 

4 P. D, 195 ; Spmeer v. Watts (1889), 23 Q. !’». D. 360, 0. A- ; Moon v.' Bieltnson 
(1890), 63 L. T. 371 ; Mcllwraith v. Green vl884), 14 a.B. D. 7h6, 0. A. Dis- 
continuuuco is only applicable to proceedings where ft defence would in the 
ordinary course he delivered {Re Dyson/s Trade Mark (1891), 65 L. T! 488J. 
As to wlat is a stop in the proceedings,*’ see t. Southern Countice Deposit 
Bdnh [1889] W. N. 166, 0. A.; Sptneer v. W^U, supra; Vickers, Sons and 
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Sect. 1. tije record or discontinue the action without leave of the court or a 
An Ordinary judge; nor caa a defendant withdraw hia defence or part of it 
Action in without such leave ( 7 ')* 

the King’s When a cause has been entered for trial, the entry may be with- 
Bench or upon either plaintiff or defendant producing to the proper 

Division^ officer a consent in writing signed by the parties (.r). 

* SUK-Slicrr. 12. — Notue of Intenium to Pro('ce<L 

When notice 281. In any cause or matter, in which there has been no proceed- 
rcquired. jjjg one year from the last procctiding had, the party who desires 
to i^roceed must give a mouth’s notice to the other parly of his 
intention to proceed {a). 

SeiJ-SeoT. 1.'}. i^pecidl (\ise[b). 

Special caBe. 282. The parties t > any cause may concur in stating the 

Moxtm V. Cnmdrji Ordnance Um-Zis, [1008] W. N. 12. Ono of scvoral plaintiffH 
cuniiot witlidiiiw fnini an action as u niiittoi of coui>o ; sco lie Math ii'n, Oatea 
V. Mommj, [lOtiriJ 2 C.h. 400. 

(v) It. M. C., Ord. 2(i, r. 1. A plaititiff eantxot now elect to 1)0 noii<^iuted , an 
action can now only be diKConlinuod under ibid, (/'’oi; v. Slur Xeirs/iapfr 
Co., [1000] A. 19). As to giving leave to discontinue, see h'obcrtson 
V. Purdeif, [1900] 2 Oh. 016; Stahlachmidt \ . Walftrd (1870), 4 Cl Jl. D. 217; 
Hcaa 7. Tjdbouchere (1808), H T. Ij. K. .‘JeO ; Maaman v. Horet (1802), GO 
L. T. 171 , hainbion efe Co. v. Pnrkinaon (1887), 06 W. K. 615. Leave is obtained 
by aiiplying to a master in (h.unber.s by suininons (n* a notue under 11. S (^, 
Ord. GO, r. 5 , see p. 137, ouic (I foyd'a Hank v I'nnccaa liof/af CoUury Co. (1900), 
82 L. T 569; Anon , [1870] \V N. 40). As to the clVoel of discontinuanee, see 
The '* Kronprin':'’ (O/rncra of Curqo) v. The Hionprim" (Otioiera), The 

Ardandhu" (1887), 12 A]>p. Gas. 260; Hnd v. London and Staffordshire Fire 
Jnsurayire Go. (1883), 40 Jj. T. 468, Cold iterfa of H’rstein Anatiaha, Ltd. v. 
J)aiV8on, [1807] 1 Ch. 115; ('wn/hrate v. J nvia (1880), 13 C'h. I). 400, G. A.; 
Neircomen v Coidson (1878), 7,Gh. I). 701 ; Mvbtnson v. Chadwttk (1878), 7 Oh. J). 
878, 881 ; A7nos v. Chcuhnclc (1878), 9 Ch. D. 469, 0. A.; It. v. Citij of Lemdcm 
Cerurt Judge, [1891] 2 Q. 13. 71. As to entering judgment for the costs in case 
of discontinuance, see 11. S. C., Ord. 26, r. 3; as to form of judgment, see 
ibid., App. F, Form No. 11. As to stay of ])roceediiigs if tlie coat.*! are not 
paid and another action is commenced, see 't6icZ., Ord. 26, r. 4 ; and soe p 157, 
ante. 

(x| E. S. C., Ord. 20, r. 2 ; Matthews v.^ Anirohns (1879), 49 J. (oil.) 80. 

(rt) E. S. 0., Ord. 64, r. 13, Tin? “ pro'cooding” referred to in the lulo means 
a proceeding before and not aftor\iudgrnent {May v. Wocdiiuj (1815), 3 M. & iS. 
600; Theobald v. Crtcknior^ (1819), 2 13. & Aid. 694; Thompson v. JMngridye 
(1847], 1 Exch. 361 ; Jlouhton v. Woodall (1884), 76 L. T. Jo. 113, 0. A.]; and, 
theretoro, does not apply to entering judgment after an order bus been obtained 
under E.'S. C., Ord. 14, giving leave to sign judgment {Ikightun v. Cockle, 
[1912] 1 K. 13. 206, O. A., overruling Staffordshire Joint Stock Bank v. Weaver 
[1884] W, N. 78), nor to issuing execution after judgment has been entered 
\Taylor v. Jtoe (1893), (52 L. J. (cir.) 391) ; but it does apply whore the defendant 
has not entered an appearance and the plaintiff seeks to outer judgment in 
default {IVebater v. Mger (1884), 14 Q. 13. 1). 231, 0. A.); and in a foreclosure 
action where more than a year has elnpsed after the date fixed for redemption 
{Blake v. Summerabg, [IS89 ] W. N. 39); provided there has been no change of 
c parties as.remrds the plaintiffs in the foreclosure proceedings {Pennington it, 
Cayley, [1912] ^ Ch. 230). A defendant need not give a montn’s notice of his 
intention to apply to dismiss the action for want of prosecution ( Wamock v. 
Jl/ann, [1896] 2 1. E. 630). 

(5) As to the stating of a special case in particular matters, see titles AlLBl- 
TKATION, Vol. L, pp. 450, 468, 464 et tea., 485, 489; BANKRUPTCY AND 
Insolvency, Vol. II., p. 313 ; Bastardy, Vol. II., p. 454 ; Buildino Societies, 
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questions of law arising therein in the form of a special case fojr 
the opinion of the court (c). 

283. When there is a question of law which it would be con-' 
venient to have decided before any evidence is given, or any question 
or issue of fact is tried, or any reference made to a referee, an order 
may be made that such questions be raised for the opinion of the 
court either by special case or in such other manner as may 
appear expedient (d). 

284. The parties to a special case may, if they think fit, enter 
into an agreement in writing that on the judgment of the court 
being given, in the affirmative or negative, on the questions of law 
raised by the special case, a sum of money, fixed by the parties, or 
to be ascertained by the court or in such manner as the court may 
direct, is to be paid by one of the parties to the other, with or with- 
out the costs of the cause ; and judgment may be entered for the 
sum so agreed or ascertained with or without costa (e). 

Sub-Sect. 14. — 2'rial urttAout Pleadwgs. • 

285. In ordinary cases the master on the summons for directions 
decides what pleadings are to be delivered in an action (/). But 
a plaintiff may proceed to trial without pleadings, if tlio indorse- 
ment of the writ of summons contains a statement sufficient 
to give notice of the nature of his claim or of the relief or remedy 
required in the action, and stales that if the defendant appears the 
plaintiff intends to proceed to trial without pleadings *, and if no 
order for delivery of pleadings is made, twenty-one days’ notice of 
trial without pleadings must be served by the plaintiff within ten 
days after the defendant’s appearance (g). 




Vol. III., pp. 386, 387 ; Companies, Vol. V., pp. 317, 644; County Courts, 
Vol. VITI., pp. 626 et ««/. ; (JiiowN Practice, Vol. X., pp. 109, 165, 177; 
Elections, Vol. XIL, pp. 459, 612; Erienely Societies, Vol. XV., pj). 179, 
181; Highways, Streets, and Bridges, Vol. XVI., p. 172; Income Tax, 
Vol. XVI., p. 681 ; Industrial, Provident, and Similar Societies, Vol. XVII., 
. 29; Interpleader, Vol. XVII., pp. 616, 620; Intoxicating Liquors, 
ol. XVIII., p. 87 ; Lunatics and Persons of Unsound Mind, Vol. XIX., 
I. 466; Magistrates, Vol. XIX., pp. 651 et mj., 662, 663; Master and 
Servant, Vol. XX., p. 238; Poor Law, Vol. XXII., p. 606; Rates and 
Bating, ; Revenue. 

(c) B. S. C., Ord. 34, r. 1; see Bexley Local Board v. Weat Kent Main 

Sewerage Board (1882), 9 Q. B. D. 518 ; Bright v. Tgndali n876), 4 Oh. D. 189. 
As to the manner of stating a special case, see B. S. C., Ord. 34, r. 1, and as 
to entering the case for argument, see ibid., r. 6. As to amendment, see 
Be Taglor’a Estate, Tomlim v. Underhay (1882), 22 Ch, D. 496, 0. A. ; The 
Immacolata Concezione (1883), 9 P. D. 42. As to printing and signature by the 
parties or their counsel or solicitors, and as to copies for the judges, see 
B. 6L C., Ord. 34, r. 3. As to tbo hearing of a ^cial case, see 69, 

r. 1 ; Ord. 34, r. 1 ; Spurting v. Bantoft, [1891] 2 ^ B. 384 ; Bardag rTPettrean, 
tl893]ji Ch. 164. 

(d) ^. 8. 0., Ord. 34, r. 2 ; see Bolivia Bemblic y. Natiom^ Bolivian Navigation 

Co. (1876), 24 W. E. 361; Arum., [1876] W. N. 200j J?bofey f. Driver (1876), 
6 Gh. D. 468 ; The Alps, [1693] P. 109 ; Barclays. Pearson, eupra; MetropoUtan 
Board of "Werhev. New Jtiver Co. (1876), 2 Q. B. D. 67, 0. A. • 

0.,0rd.34,r.6. 

{/) Seep. 185, ante, 

CJ) B. S. C., Old. 18 a, rr. 1, 2. 6. 
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Sect. 1. 
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286. The defendant may, however, within ten days after appearance 
apply by summons for the delivery of a statement of claim, and on 
the hearing of such a summons an order may he made that a 
statement of claim should be delivered, or that the action proceed 
to trial without pleadings ; and in the last-mentioned case, that 
either party should deliver particulars of his claim or defence (/i). 

If an order is made that tlie action proceed to trial without 
pleadings and no order is made as to particulars, all defences, 
except such as are mentioned in tho next paragraph, are open at the 
trial to the defendant ; but, if particulars are ordered, the parties are 
bound by the particulars delivered (?). 

287. If a defendant in such an action does not take out a 
summons for the delivery of a statement of claim, he is not 
allowed to rely on a set-off or counterclaim or on tho defence of 
infancy, coverture, fraud, Statute of Limitations, or discharge under 
the Bankruptcy Acts, unless within ten clays after appearance ho 
gives notice to the plaintiff stating tho grounds and particulars upon 
which he relies (/). 

Suh-Sm'T. 1 '). — Third Pmt . IVoredurc. 

288. A defendant who claims to be entitled to contribution or 
indemnity (/c) as against any person not a party to the action may 


(h) II. S 0 , Ord. 18\, r. a Ord. 30, r. I (c) 

?t) I bid , Ord. 18 a, r. 4. 

) I hid., r. 6. 

(fc) The claim against the third party mufet bo for contribution or indemnity 
arising out of a contract express or implied {[iirmmgham and Ihatrut hand Co. v. 
London and North IVeslern Jlatl. Co. (1880), 34 Oh 1). 261, C. A. ; Pontifexi 
V. Foord (1884), 12(1. 11. B. 152 ; Hpellcr v. HriHol Steam Nangalvm (hi. (1884), 
13 Q. U. V. 9G, 0. A , (^attoH v. Pmneft (188^), 20 Ch. B.' 101 ; The Jaab 
(Christensen, [1S951 P. 281 ; the Kate, [19071 P. 296, 0. A ; Markham v. Paget, 
[1908J 1 Ch. 697), or out of a statute {Cerson v. Simpson, [1903] 2 K. H. 
197, C. A), or out of the relation of the parties {Wynne v. 'Tempest, pS97] 
1 Ch. 110). The fact that, if the plaintiff succeeds, tho defendant will have a 
claim for damages againKt tho third party is not of itself sufficient {Birmingham 
and District hand Co. v. h<yndon and North WesUrn Hath Co., supia • Johns! n v. 
Salvage Association (1887), 19 (4. B. B. 458, C. A. ; Constantine Co. v Warden 
<fc Sems (1895), 73 L. T 450, 0. A. ; Dunfi v. Donald Currie (1001), 0 Com. Ca.s. 
118; Nelson v. Empress Assurance (Corporation, [1905] 2 K. B. 281, C. A.). As 
to persons entitled to contribution, soo Furness, Withy A (Jo. v. Pickering, 
[1908] 2 Ch. 224; Gerson v. Simpson, supra; Shepheard v. Brag, [1907] 2 (^h. 
571, 0. A, (co-director's') ; (ChiUingimrth v. Chambers, [1890] 1 Ch. 085, C. A.; 
Robinson . ffarkin, [1896] 2^Ch. 415; Jackson y. Dickinson, [1903] 1 Oh. 947 
(co-tnistees) ; WoJnierahausen v. Gullick, [1893] 2 Ch. 514; Re Coulaon*s Trusts, 
Prichard v. CouUon (1907), 97 L. T. 754 ; Yon Frpeden v. Hull (1907), 23 T. L. E. 
335, C. A. (co-owiiei>' ; Bank of Ireland v. Forbes (1879), 6 L. R. Ir. 19 ; and see 
title Guarantee, Vol. XV., pp. 533, 534 (co.suroties). The tliird party procedure 
IS not applicable to a claim by one joint tni-tfeasor against another {Horwell v. 
^London General Omni bus Co. (1877), 2 Ex. B. 365, C. A. ; Ru'e v. Alliance Caa Co. 
(1883), 12 L. E. Ir. 172 ; Smith A Son v. Clinton (1908), 25 T. L. E. 34). As to 
.persons entitled to un indemnity, see Sheffield Corporation v. Barclay, [1906] 
A. 0. 392; Carshorev. North Fasteni Rail, Co. (1885), 29 Ch B. 344, 0. A.; Bank of 
England v. Cuttir, [1908] 2 K. B. 208, C. A. ; Barik of England v. Cutter (1909), 
25 T. L. E. 609 ; DugdoleY. Lovering (1875), L. E. 10 C. P. 196 ; OuxLd v. Conrad, 
[1894] '2 Q. B. 885, 0. A.; Edison and Sivan United Elednc Light-^Co. 
Holland (1886), 33 Ch. B. 497 ; and see title GuaraNIEE, Vol. XV., pp. 525 
526 (surety).' As to a claim by the assignor of a lease against the assignee, 
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bj leave issue a third party notice claiming such contribution as 
indemnity (1). Such notice must state the nature and grounds of the 
claim for contribution or indemnity, and, unless otlierwise ordered, 
must be served upon the person against whom contribution or 
indemnity is claimed within the time limited for delivering the 
defence {1), 

289 . If the person served with such a notice wishes to dispute 
the plaintiff’s claim or his own liability to the defendant, he must 
enter an appearance within eight days from the service of the 
notice ; if he does not do so, he is deemed to admit the validity of 
any judgment obtained against the defendant and his own liability 
to contribute or indemnify to the extent claimed in the notice (in). 


seo Monle v. iiai'rett (1872), L E. 7 Exch. 101, Ex. Ch. ; Bonner Tottenham 
and Edmonton Ptrnianent Jtuilding Soiitttj, [1899J 1 Q. 11. 161, C. A. ; Goock v. 
ChUterhiirk, [1899J 2 (1 J3. 148, C. A., Wdeg v. Smith, [1894] 1 L B. 163; 
GreviUe v. flayea, [1894] 2 I. B. 20; Hud see title LAminoiiD AND Tenant, 
Vol. XA^JJL, p. 593 As to a cluim between leasee and sub-lessee, see 
Bo7ilifex V. Fwrd (1884), 12 Q. 13. 1). 152, Moi'rxa v. Kennedy (1892), 30 L. 11. 
Ir. 461 ; Hornhy v. Cardwell (1881), 8 Q. 13. D, 329, C. A. ; between sub-Ibssce 
and lessor, see Tntion v. lianimrt (1887), 56 L. J. (cH.) 629. 

(Z) 11. S. 0., Ord. 16, r. 48 ; as to the fonn, see xhtd., App. B, Form No. 1. 
With the notice there inii.st be served a copy of the statement of claim, or, if there 
is no statement of claim, a copy of the wiit of summons {ibid., Ord. 16, r 48). 
The object of the third party procedure is to prevent the same question being 
tiled twice and to enable the court to settle disputes between all pei'sons con- 
cerned ill one action ; soe iMcUhenue v. Qylea, [1902] 1 Oh. 287, C. A. ; Benecke v. 
Frost (1876), 1 Q. 13. 1). 422 , Rc Salmon, Priest v. UpMy (1889), 42 Oh. D. 351, 
C. A. ; B(uter v. France, [1895] 1 Q. 13. 455, 0. A. T^o third party procedure is 
not applicable to proceedings by originating summons {He Wilson,, A.~G. v. 
Woodall (1890), 45 (-h. II 266), or to a misfeasance summons against directors 
of a company {Re Land Securities (Jo. (1895), 2 Mans. 127). As to the position 
of third partLes in an action, see Eden v. WeardaU Coal and Iron Co. (1887), 36 
Ch, D. 287, 0. A. ; Edison and Swan United ElctUhc Light Co. v. Holland (1889), 
41 Ch. 1). 28, 0. A. ; Re Salmon, Priest v. Uppleby, supra. The application for 
leave to issue the notice to a master in chambers on an aiGdavit is made 
e» parte or on notice {Furness, Withy Co. v. Pukering, [1908] 2 Ch. 224), 
ana may be made not only by a defendant, but by a jilaintiif who is made 
defendant to a counterclaim {Levi v. Anglo- Coniinental Gold Reefs of Rhodesia, 
Ltd., [1902] 2 K. B. 481, C. A.). The application should bo made before 
defence deliyeied {Birmingham and District Land Co. v. London and North Western 
Rati. Co. (No. 2) (1887), 56 L. T. 702 (but see Re Gilson, Gilson v. Gilson, [1894] 

2 Ch. 92); Assoevated Home Co. v. ]\hichcord (1878), 8 Ch. E. 467). Tho grantmg 
of the order is a matter of discretion {Baxter y. France (No. 2), [1895] 1 Q. B. 
591, C. A ; B&wer v. Hartley (1876), 1 Q. B. D. 652, C. A. ; Associated home Co. 

V. WhicRexird, supra, Wye Valley Rati Co. v. Hawes (1881), 16 Ch. E. 489, 
C. A. ; Come y. Allen (1883), 48 L. T. 464, C. A. ; Seliyrnan v. Mansfield, [1875] 

W. N. 240; Sivansea Shipping Co. y. Duncan (1876), 1 Q. B. E. 644 ; Hutchison 
y. Colorado United Mining Co., [1884] W N. 40; Garshorey. North Eastern Rail. 
Co. (1885), 29 Ch. E. 344, C. A,; GreviUe v. Hayes, supra). As to the form 
of the order, see E. 8. C., App. B, I'orm No. 1. Leave may be given by a 
judge in chambers {ibid., Ord. 64, r. 12) to serve the notice out of ^ juris- 
dicuon {Swansea Shipping Co. v. Duncan, supra; Dubout v. Maepherson (1889), 
23 Q. B. E. 340; Re Luckie, Nixon v. Luckie, [1880] W. N. 12; Bank ofi 
Ireland V. Forbes (1879), 6 L. E. Ir. 19; McCheane v. GyUs, supra; oompaxe 
Hutchison v. Colorado United Minify Co., supra); but suhh leave cannot 
be granted if the third party resides in Ireland or ^tland {Speller v. Bristol 
Steam Navigation Co. (1884), 13 Q. B. E. 96, 0. A.; McCheane y. Gyles, supra). 

(m) H. S. 0., Ord. 16, r. 49. Leave may be given to appear after the expira- 
tion of the eight days (t6td.). 
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Sect. 1. 290. If the third party does not enter an appearance diid the 

An Ordtnary defendant who gave the notice suffers judgment by default, Ihe 
Aotlon in defendant may* at any time after satisfaction of the judgment 
the King’s iigainst himself, or by leave of the court or a judge before such 
^ench or yjitigfaction, enter judgment against the third party to the extent 
Dtoion contribution or indemnity claimed in the notice (n). 

291. If the third party does not enter an appearance and the 
appearance bj action is tried and results in favour of the plaintiff, the judge who 
third pjirty ; tj-jeg the action may, at or after the trial, enter such judgment as 
in default. nature of the case may require for the defendant who gave the 

notice against the third party, but execution is not to issue on such 
judgment without leave of the judge, until the defendant has satis- 
fied the judgment against himself (o). If the action is finally 
decided in the plaintiff’s favour otherwise than by trial, the court or 
a judge may, on application by motion or summons, order such 
judgment as the nature of the case may require to be entered for 
the defendant against the third party, at any time after satisfaction 
by the defendant of the amount recovered by the plaintiff (o). 

Appearance 292. If the third party appears, the defendant giving the notice 
by third apply to the court or a judge for directions, and the court or a 

judge on the hearing of the application, if satisfied that there is a 
question proper to bia tried as to the liability of the third party to 
make the contribution or indemnity claimed, in whole or in part, 
may order that such question be tried in such manner at or after 
the trial of the action as may be directed (p). If the court or a 
judge is not so satisfied, such judgment as the nature of the case 
requires may be ordered to be entered in favour of the defendant 
against the third party (p). 

(n) E. S. C., Ord. 16, r. .•'SO; see JablochJioff Electric Light Co. McMiirdo^ 
[1884] W. N. 94. 

(o) E. S. 0., Ord. 16, r. 51. 

(p) Jbiif., r. 52. If tho defendant does not take out a summons for direc- 
tions, or if, on the hearing of the summons, no directions are given, tho third 
party proceedings come to an end {Baxter v. France (No. 2), [1896] 1 Q. B 591, 
0. A. ; Schneider v. Batt (1881 ), 8 a B. D. 701, C. A. ; The Bianm (1883), 8 1.0. 
91; Blama Jron Co. v. G arhutt {1882\ 46 L. T. 162; Filler v. lloberta (1882), 
21 Ch. D. 198; TIutchiaon v. Colorado United Mining Co,^ [1884] W. N. 40; 
The Millwcdl, [1905] 1’. 155, C. A.t On the hearing of the summons either the 

S lointiff or the thira party or a defendant served with notice by his co-defen- 
ttnt may object to tho proceedings {Baxter v. France, [1895] 1 Q. B. 466, 0. A. ; 
The Jacob Chriatenaen, [1895] P. 281 ; Ponti/ex v. Foord (1884), 12 Q. B. I). 162 ; 
Schneided v. Batt, aujtra; Wye Valley Rail. Co. v. Hawea (1881), 16 Oh. D. 489, 
0. A. ; Bower v. Hariky (1876), 1 Q. B. D. 652, 0. A. ; Swanaea Shipping Co. r. 
Duncan (1876), 1 Q. 11. D. 644 ; Barton v. London and North Western Rail. 
Co. (1888), 38 Ch. I). 144, C. A.). The r’.aater has a discretion as to whether 
he will avo directions {Baxter v. Fraace (No. 2), supra; Ediam and Swan 
United Electric Light Co. v. Holland (1886), 33 Ch. 1). 497 ; Carafwre v. North 
'Eiff/tern RasU. Co. (18S5), 29 Ch. I). 344, U. A.). If the plaintiff has obtuned 
iudgment against the defendant, directions will not generally bo given {Rich v. 
'Barrett (1884), 28 Sol Jo. 613; Bell <fc Co. v. Von Dadelazen, [1883] W. N, 208; 
Caiater v. Chappnan, [1884] W. N. 31 ; compare Flower v. ToM, [1884] W. N. 
47). Judgment may^ oe oraored by the master against a third party who has 
no defence to the claim fc^ contribution or indemnity {Qkmceaterahvre Bemking 
Co. y. Ph^ippa (1884), 12 Q. B. D. 533). If the rifl^t to contribution or 
indemnity or the juointifl’s clioni ia questioned by the third party, the master ^ 
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293. A third party may get leave to serve a fourth party with R 
notice of a claim for contribution and indemnity {q), 

294. If a defendant claims to he entitled to contribution or 
indemnit}^ against any other defendant, the same procedure may 
be adopted for the determination of such questions between the 
defendants (?•). 

Sub-Sect. 16. — ComjiromUe of Action. 

295. All or any of the questions in dispute in an action which 
has been commenced may be settled by the parties by compromise 


may order that these questions, or either of them, be tried (see U. S. C., App. K, 
No. 23b; Chitty’s Forms, 213, 214; Eden v. Weardale Iron and Coal Co. (1S87), 
36 Ch. D. 287, C. A. ; (hreon v. Simpam, [1903] 2 K. B. 197, 201, 0. A. ; Colea 


V. Civil Service Supply Aaaociation 


26 Ch. D. 529; Barton v. London 
and North Western Ilail. Co. (1888^, 38 Ch. D. 144, 0. A. ; Edison and Swan 
United Electric Lufht Co. v. Holland (1889), 41 Ch. D. 28, 0. A. ; Noma v. Beazleif 
(1877), 46 L. J. (q. B.) 615 ; Callender r. Wallingford (1884), 63 L. J. (Q- »■) 
359; Sydney Municipal Council v. Btdl, [1909] 1 K. B. 7 ; Withain v. lone 
(1880), 49 L. J. (OU.) 242; Macbeth y. Buller, [1895] 2 I. B. 367; Blore v. 
Aahby (1889), 42 Oh. J). 682; lie Salmon, Fneat v. JTppieft?/ (1889), 42 Clf. B. 
351, 0. A.). As to a counterclaim by the third party, aeo Eden v. Weardale Irm 
and Coal Co. (1884), 28 Ch. D. 333, 0. A. ; Alcoy and OandiaEail. Co. v. OreenhiC, 
[1896] 1 Ch. 19, 0. A. ; Borough y. Jamea, [1884] W. N. 32 ; Re Salmon, 1‘rud 
V. Upplehy, supra. As to discovery by or against the third party, see Bates v. 
Burchell, [1884] W. N. 108; Edm v. Weardale Iron and Coal Co, (1887), 31 
Ch. B. 223, 0. A. ; 36 Ch. B. 287, 0. A. ; McwAlliater y. lUichesler {Bishop) (1880), 
5 C. F. B. 194. As to appeal by plaintiff, seo Re Salmon, JPrieat y. Upplehy, 
supra ; by third party, The MillwaU, [1905] P. 155, 0. A. The court or a judgo 
may decide all questions of costs ns between a third party and the other partw's 
to the action, and may order any one or more to pay the costs of any other, or 
give such diiection as to costs as the justice of the cose may require (E. S. C., 
Ord. 16, r. 54; Edison and Swan Unit&l Electric Li(fht Co. v. Holland, supra. 


Dawson v. Shepherd 
Q. B. B. 329, C. A. ; 


49 L. J. (ex.) 529; Hornby v. Cardwell (1881), 8 

, , 'The MillwaU, supra; Hooper *y. Bromet (1904), 90 L. T. 234, 

C. A. ; Shepheard v. Bray, [1906] 2 Ch. 235 ; Oerson v. Simpson, supra; Blore v. 
Aahby (1889), 42 Ch. B. 682 ; PiUer y. Roberts (1882), 21 Ch. B. 198 ; Re Salman, 

nniitrah de Trieste v. Emnress Assurance 



(fl) E. S. C., Ord. 16, r. 54 a ; Withamy. Varw, supra; Fowler v. Knaop (1877), 
36 L. T. 219 ; Yorkshire Wa^tgon Co. v. Neugjort Coal Co. (1880), 6 Q. B. B. 268 ; 
Walker v. Balfour (1877), 25 W. E. 611 ; KLawansH v. Premier Petroleum Co., 
[19ni W. N. 94. ... 

(r) E. S. 0., Ord, 16, r. 66. No leave to issue or serve the notice l^ JMiMNssary 
{Toum v. Loveridge (1883), 26 Ch. B. 76 ; Bajeter y. France, [1896] 1 <1. B. 466, 
C. A.). A summons for directions must be taken out {Flot/m v. Tgdd, [1884] ^ 
W. N. 47 ; Trittony. Bankart ^887), 66 L. J. (OH.) 629, C. A. ; Baxter v. France 
(No. 2), [1896] 1 Q. B. 691, 0. A.). For form of judment, lee English and 
Scoltun Mercantile Investment Trust v. Flatau, [^18871 W. N. 204. As to the 
applicability of E. S. C., Ord. 16, r. 66, see Re aoiU. MoU t. MoU, [18073 2 Oh. 
626 ; dSm y. Turner, supra; Butler v. Butler (1880), 14 Oh. X). 329 ; Sawyer v. 
'Sawyer, [1883] W. N. 212 
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Sect. 1. without trial, and if such compromise is huud Jide and’ validly 
An Ordinary cntorcd into, the court does not allow the question so settled to be 
Action in Iitif,^atcd between the parties to the settlement (s). 
toe ^(?’s »;ivil action in the High Court of Justice or any questions 

Bench or dispute arising in it may be compromised at any stage after the 
THvSon^ commencement of the action (0- 


('ofnpH)mwc 296. Pai ties who are sui junn umy themselves compromise an 
hy parties actioii without the knowledge or int(‘rvention of their solicitors on 
themselves. th (3 record, provided such compromise is not made with the inten- 
tion on the part of either party to deprive the solicitors of their 

C0t.tS (if)- 


Compromise 297. A plaintilf (a) who is suing on behalf of himself and other 
porsoiis may compromise the action (6), but a defendant who is 
ive par y. j^ithorised hy the court (r) to defend on behalf of himself and other 
persons cannot conscMit to judgment against such persons; the 
proper couj-se in such a case is to submit to judgment (^Z). 


Compromise 
by pcrfioiia 
under dis- 
ability 


298. Any litigant who is of full age and sound mind is competent 
to agree to a compromise of litigation in which he is engaged (e). 


(a) See Knowh'i v. liohertu (ISSS), 38 Cli. J). 203, C. A. ; Duouv. Kvam (1872), 
L. }{.. 5 11. L. (iOO; /Jttdi/nsfuid iianl'ihff 0V>., Ltd. v. Ltniet (II.) dt Son, Ltd., 
[1895] 2 Ch. 2:3, 27vS, 282, 285, 0. A. ; Aeea v. Uxchmond (1890), 62 L. T. 427; 
Ln>i V. Taylor (1903), 116 Ia T. Jo. 61; Lnti/s (^ase (185.3), 4 De 0. M. & O. 
350, 0. A. ; Holav orlhij Urhan Council v. Ilolaioortliy Jiural Connul, [1907] 2 Ch. 
62. As to compromise of chums between members of ii fumily, wheie there is no 
actioTi, see title F\MLr<Y AiutA.?fQKMENT 8 , Vol. XIV., pp. 540 et seg. , and, as to 
compromise in procoodinsa 0011001111111? a trust where some of the perboiis mto- 
rested in the comproinise are not parties to the procoedinga, see K. S. C., Ord. 
16, r. Oa , title JOxkcu'i'ohs and AuMiNiaTKATOits, Vol. XIV., p 177 ; Tjaj.sia 
AND Tuustijus. Ab to compromises with limited companies, seo title CoM- 
PANJKS, Vol. V, pp 333, 334'. As to oounsol's authority to coinproTiuse, see 
title JlAiiKibrEKS, Vol. II., pp. 398 et seg. ; us to bolicitois’ authority to com- 
promise, see title Solicitous; Little v. Spreadbury, I1910J 2 J£. 13. 658. 

(t) As to compounding a penal action, boo stat. (^1675-6) ISlilU/ o. 6, s. 6; 
R. S. C., Ord. 60, it. 13 — 15. As to a comproniiso in a criminal matter, see title 
Criminal Law and Procedure, Vol. IX., p. 604. 

(«) The Hope (1883), 8 P. L. 144, C. A.; Kx parte Mon-h^n (1868), L. R. 4 
Q. 13. 153; liriinadan v. A Hard (1850), 2 JO. & E. 19; ClarJe v. Smith (1844), 6 
Mon. & G. 1051 ; Quested v. CaUxi.(\8i2), 10 M. & W. 18. As to the remedies of 
a solicitor in the case of a collusive compromise made for the purpose of depriv- 
ing him of his costs, seo' Reynolds v. Reynolds (1909), 26 T. L. R, 104, 0. A. ; 
/ioas V. Buxton (1889), 42 Ch. D. 190; The Hope, supra; Ex parte Games 
(1864), 3.H. & 0 . 291 , Oeuld^r. Davis (1831), 1 Or. & J. 415 ; title Somoitors. 

(a) If one of several co-plaintiffs enters into a compi-oiniso with the opposite 
party and the other crnplaiutiffs do not agree to the compromise, the co-plaintiff 
IS not entitled to have his name removed from tlie record ; the action proceeds 
in spite of the compromise, but the defendant may bo given liberty to plead the 
compromise as a defence (Re Matthews, Oates v. Mooney, [1905] 2 Ch. 460). 

-One of several co-defendants may, it seems, enter into a separate compromise 
and BO get his name lomoved from the record; see R. S. 0., Ord. 26, r. 1. The 
Public l^stee, where he occupies a position of a dual nature with conflicting 
interests, is not in a position to compromise with himself (Re New Haw Estate 
Trust (1912), 6(f Sol. Jo. 638). 

(b) Wood V. Westall (1831), You. 305. 

I'c) See E. S. 0., 1883, Ord. 16, r. 9. 

I d) Rees V. Richmond (1890), 62 L. T. 427. 

|«) Manly V. Bewicke ( 1857 ), 3 X. & J. 342 . 
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but in the case of an infant or person of unsound mind not so found 
the sanction of the court is necessary (/). * 

299. A compromise may take the form of an aj?recment to the 
entry of jud^iment by consent, or to an order for the stay of pro- 
ceedings, or for a reference of the action, or to the witlidrawal of 
the record or a juror, or to an undertaking not to appeal, or, after 
an appeal, to an alteration of the judgment appealed against (.g). 
Except where judgment is given, it is a usual and proper term of a 
compromise that there should he a judge’s order if necessary, so 
that the compromise may be made a rule of court (/^). 

300. The effect of a compromise which settles an action is that 
the action cannot be proceeded with ; questions in dispute wliich 
are thus settled cannot be litigated afresh between the parties to 
the compromise in any other action (t), and a second action brought 
by the same plaintiff in respect of the matters in issue in the first 
action will be stayed or dismissed (k\ 

If the corapromiso ends in a judgment by consent, such a judg- 
ment is as effective as an estoppel between the parties as a jiidgirfcnt 
in a contested case (/). 

301. An agreement for a compromiso is a contract and may l)e 
enforced or sot aside on the Siimo grounds and in the same way as 


(/) 11 S. C , Onl. 22, r 15; rco titles Tncants and OniLDRKX, Vol. XVI L, 
])p ' 1 15, 11(5; IjrN\Tics AND Pkusons of Unsound Mind, Vol. XIX, 
p 1(55 

iu) title B\iu!Tsti<:us, Vol IT., p. SOS; Mi<hd v. Muftli (18S0), 51 L. T. 
45; I.eit v. Tnyhn (19().’5), 110 1j. T. Jo. 61 ; Joynt v. MatCdl/f, [ISOO] 1 1. K. 
101 . 

(//) If an action is compronii'.od out of coiir^ nnd tlio comproTniHo is not 
iTiado an older of court, it c.inriot bo enforced by motion in flw action [Farufth 
V. AUtvton (1820), 5 Madd. 78). Jn Uratn \ ftmrrs (ISJKl), 60 L T. 420, 
atfirinod 28 L. J. 558, 0 A., whore an actum bad been settled on terms and all 
procecdnigs woio stay’d and thoro was no evj>re>sR ])rovision for making tho 
agrocment a rule of oouH, an application to make tho tovms of tho oomproiniao 
a inU> of court was rofusod. An agreenicnt to refer need not bo mad o a rule 
of court (Arbitration Act, 1880 (52 .W Vhet. c. 40), e. 1; Jie Caiman and 
WaUan, [1908] ] 1C. J3. 47, (J A ). 

(i) See Knowles v. ItaberU (1888), 88 Ch. D 20.1, (J, A.; Tie South AmerUnn 
and Mer.tean Co.^ Ex parfe Bank oj Englami, [1895J 1 C'h. 37, 0. A. ; Chnitte v. 
iiiorey, [1911] 1 (Jh. 18, (b A. 

(k) Guy V. WalkfT (1892), 8 T. L. H. !114, C. A. ; Ifendctson v. Undifi'ioritwq 
and Ayenty Aasocrntion (1892), 6.i L. T. 732, 0 A. ; Brifnlrnan v. Thnmns (1884), 
9 P. I). 70; Yate v. Muschy (ISOO). .5 Vos. 480; peo Jlai/d v. Btsthojfahmm 
(1894), 38 Sol. Jo. 648 : Maynard v. Kahm (1871), 9 Cli. App. 411. 

(f) Re South Ainrrican and ARxnan (\i , Th parte Bauh of Kn ,'l<iud, supra; 

rrkstman v. Thomas (1884), 9 T. 70. If there is no iudgim'nt, but only 

an a grootnent embodied in a judgo’s cuder, thoro is no estoppel (/f tee v. llred^ 
[1900] 1 U. U. 04, C. A.). A coinproniiso is only effectual as regards^ atters 
which were in issue when tho compiomiso wu 3 entciod into {Bennett y. 
Mert'tman (1843), 6 Beav. 3(50; and see tulo EsTorrEL, Vol. XIII., pp. 330, • 
331). As to ordering an interpleader issue, see Stevenson (i4) Son, Ltd. v. 
Brownell, Jfealy and Others, Claimants (1912), 56 Sol. Jo. 571, 0. A. As to 
taxation of costs on a compromise, see Bal-me v. Paver (1S21), Jao. 305; 
Langford v. KoU (1820), 1 Jac. & W. 291; Storie v* Bective {Lord) (fsiO), 1 
Jac. &W. 292, n. ; Vincent v. Venner (18;i3), 1 My. & K. 212; Jie Hartlejf (1861), 
30 Beav. 620 ; and as to taxation of costs generally, see title Soligitoeb. 
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Sect. 1. 
An Ordinary 
Action in 
the King's 
Bench or 
Chancery 
Division. 


Gronncls on 
which 
compioniipc 
may be set 
aside. 


niij other contract, and in certain cases also by the summary 
intervention of ^he court (m). 

If a judgment is signed by virtue of a compromise, the 
judgment may be enforced by execution as in a case which is 
contested (?i). If an action is compromised and there is no consent 
to judgment, and the plainiiiT then proceeds with the action, the 
defendant may, by a summons in the action, obtain an order staying 
the proceedings (<»)* If there is a default in the carrying out of the 
terms of the compromise by the plaintiff or the defendant, the 
agreement for the compromise, if it has been made a rule of 
court (p), and if it relates solely to ihe proceedings in the action, 
may be enforced by an application in the action (q). 

A compromise made in an action before the delivery of the 
defence, by agreement between the solicitors, may be pleaded in the 
defence if it completel y disposes of all the matters in issue, but, if 
its validity is doubtful or it requires something further to carry it 
into effect, specific performance of the agreement should be asked 
for either in a counterclaim or in a separate action (?). 

302. The court may set aside or refri-^e to enforce a compromise 
upon any ground on which an agreement betvieen the parties may be 
invalidated («) : thus, the court has set aside or refused to enforce a 
compromise on the ground that the agreement was illegal as against 
public policy (t), or was obtained by fraud (a) or misrepresentation, 


(m) IfudJersftehl Jlaulaug Co, T.td. v. Linfer (//.) »f; Sony Ltd., [IfiOfi] 2 Ch. 273, 
C. A. ; Wildivq v. Saudimnn, [ ISU7J 2 Ch. .’>34, A. ; Nenk v. Gordon Lennox, 
[1902] A. C. 40."); seo title ('oNTH\cr, Vol. VJI., pp. 327 et aeq. As to the 
monsiire of ilainngoB in on action for hi each of the ngieomont, see Unylcy v. Ihrch 
(1894), 8 11. (547. As to euforccnient hv .action for spociiic porforinanco, seo Pn/rr 
V. Gril)l}le{]815), 10 (!h. App, o34; (hhhiy. G lamia (1841), 11 Sini. 584; Knowlea 
V. Jlohetts (1888), 38 Ch. I). 2(5.3, C. A.; title Spkcific pEitFoiiMANCi:. The 
termination of an action is sufficient consideration for the contract {Griffith v. 
Sheffield (1758), 1 Eden, 73 ; Longridye v. Dorville (1821), 5 B. & Aid. 117 ; see 
Stephen v. Bateman {Lrrd) (1778), 1 Bro. C. C. 22). 

(n) As to liling a judge’s order to consent to judgment, sen Debtors Act, 1869 
(32 & 33 Vict. c. 02), s. 27, and title Judgments and Orders, Vol. XVin., 
p. 189. 

(o) Judicatiue Act, 1873 (36 & 37 Vicl. c. 66), s. 24 (7) ; Xdm v. Matah (1878), 
7 d/h. D. 781. As to appeal, see Dofvtnwug v. Gage (1700), 1 Eq. Cas. Abr. 165,' 
H. Tj. ; Re West Devon. (Irsmt (Jonada Mine (1888), 38 Ch. D. 51, 0. A. ; Fiaani 
V. A.-G. for Gibraltar (1874), L. R. 5 P. 0. 616, 625. 

(p) Smythe v. Smythe (1887), 18 Q. B. I). 644; Graves v. Graves (1893), 69 
L. T. 420, affirmed 28 Tj. J. 668, 0. A. ; Re Grimtharpa (Lord), Beckett v. Qrim- 
thorpe (Lryrd), [1908] 1 Ch. 666. 

> {•}) Srvlly V. Ihtndonald (Lord) (1878), 8 Ch. D. 068, 668, C. A. ; Alliance 
Pure White Lead Symheate, J.td. v. Maclvnrk Patents, Ltd. (1891), 7 T. L. R. 
599 ; see Re Gaudet Prrrea Steamship Co. (1879), 12 Ch. D. 882. As to making 
nri Bgroeinont for a compromise a rule of court, see p. 167, ante ; as to a verbal 
agreement not included in the terms of settlement as drawn im, see Faber v. 
Lathim {Earl){mi), 77 L. T. 168 , Guy v. Walker (1892), 8 T. L. R. 314, 0. A. 

(r) Bristow v. Bristow (1848), 12 I. Eq. R. 329. As to countorclaim, see 
Wood V. Roice (J820), 2 Bli. 595, U. L. 

(«) Huddersfield Banking Co., Ltd. v. Lister (//.) efe Son, Ltd., supra, 
m Windhtll Local Board of Health v. Vint (1890), 43 Oh. D. 361, C. A.; see 
title Contract, Vol. VII., p. 399. ih 

(a) Prieatman v. Tlumae (1684), 9 P. D. 70, 210; see Baiiibrigge v. Mw 
(1856), 3 Jut. (n. 8.) 38 ; BradUh v. Gee (1754), 1 Ktoy. 73, 76. 
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or Dou-disclosure of a material fact wliich there was an obligation to 
disclose (i), or by duress (c), or was concluded under a mistoke of 
fact((<), ignorance of a material fact (e), without authority (/), or 
under misapprehension or misunderstanding of such a nature that 
the parties were not ad idem (<j ) . A compromiso in ratification of a 
contract which is incapable of being ratified is not enforceable (/<) ; 
and a compromise which is conditional on some term being carried 
out, or on the assent of tho court or other persons being given to the 
arrangement, is not enforceable if the term is not carried out or 
the assent given effectually (i). 

An application to set aside a compromise of an action cannot be 
made by a summons in the action : an action should be brought to 
set aside the compromise (k). 

A compromise will not be set aside, when the party seeking to set 
it aside is guilty of delay in questioning it (/). 

Suh-Skct. 17.- ^ii‘ivicc of J'iweefh/itja. 

303. Proceedings (m) set vice of which is iiecessai'y should 


(i) Qilhert v. Eudcan (1878), 9 (h. ]). 2u9, C. A. ; teo Turner v. (Jnen, [ISW] 
2 Ch. 205 ; sco title MisRiipjtESENTATioN’ AND Fhaui), VoJ. XX., pp. 682, 704. 
(c) Cumminy v. Ince (1847), 11 Q. 13. 112. 

(fi) Wilding. V. Sanderson, [1897] 2 C'h. 5;M, C. A. ; Ifuddern/ield Hanking Co., 
Ltd. Lister (IT.) tfr Sou, Ltd., [1805] 2 (Jh. 273, 0. A.; spo Re ll'est Devon 
Oieat Con&oU Mine (1888), 38 Ch. J). 61, C. A. Ab to luistiiko 'of law, see 
Jlulmorthg Uiban Cownal v. I/oluviorthy Unial Council, [1007] 2 Ch. 02 ; Lunfe 
Case (1853), 4 ])o G. M. & O. 350, C. A.; Cooper v. Tliibbe (1807), L. E. 2 
11. L. 149 ; see title Mis i’vke, Vol. XXI , pp. 16 rt eeq. 

(e) Fumxval v. Bogle (1827), 4 Euss. 142 ; see Maynard v. Eaton (1874), 9 Ch. 
App. 414. 

(/) Neale v. Cordon Lennox, [1902] A. C. 465; Swinjen v. Stom/cn (1857), 
27 L. J. (cil.) 35, affiniied (1858), 27 L. J. (cil.\491, C. A. ; Ellendir v. Wood 
(1888), 32 Sol. Jo. 628, C. A.; Kempvhall v. Jlolfand (1895), 14 E. .336, 0. A. ; 
see Tliomae v. lltwea (1831), 2 Cr. & M. 519, Little, v. Spreadhurg, [1910] 2 
K. B. 658. 

{g) Lewis' e v. Lewis (1890), 45 Ch. D. 28 1 ; Tlukman \. Berem, [1805] 2 Ch. 
638, 0. A.; Wilding v. Sanderson, sujna. A com promise will not be .sot aside 
on the ground that consent was given inadvcrtoutly, without evidence of 
mistake or misapprehension [Be Davis, lums v. Davis (1880), 13 Ch. 1). 861 ; 
see Harvey v. Croydon Union Itural Sanitary Authoi iiy (1884), 26 Ch. D. 249, 
0. A. ; Holt V. Jesse (1876), 3 Cli. D. 177). 

(A) Great North-West Central Railway v. Charlebias, [1899] A. C. 114, P. 0. ; 
Smith Y, King, [1892] 2 Q. B. 643; see Be Onslow, Ex parte Kibble 10 

Ch. App. 373. 

^^(0 PlumUy V. Horrdl (1869), 20 L. T. 473; Legh v. Jlollvway (1803), 8 Vos. 


.(A) Emeris v. Woodward (1889), 43 Ch. D. 185; Oilhert v. Endean, supra. 
u) See Watt y. Ass^’ Co. j Bain v. Assets Go., [1906] A. 0. 317. 

{m) As to service in vanous particular proceedings, see titles Admib ^ ty, 
Vol. I., pp. 84—86 (warrant of airest) ; Bakkkuptcy and Insolvency, 
pp. 61 (bankruptcy petition), 313, 314 (notice of motion), 320 (service by 
post); CiiAKiTiES, Vol. IV., pp. 333 (petition), 337 (summons), 340 (notice); 
OoifPANiES, Vol. V., pp. 17 et seq., 83, 306 ei seg. (legal 'process generally V 
406, 696 (winding-up petition), 661 (service on stannaries mining company), 
764 (service on ^yaosi-corporationB) ; County Coubts, Vol. VIII., pp. 619 
d seq. (service genorally) ; Executobs and Administbatobs, Vol.^ XIV., 
pp. 1|6 ' et seq. (probate business) ; Husband and Wife, VoL XVL, 
Pp. 608 d seq. (oitation and petition m divoice proceedings); Intebpleadeb, 
VoL XVIL, pp. 600, 601 (mterpleuder summons) ; Lunatics and Febsons op 


m 
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Sect. 1. pnmd facie be served personally (n). Where personal service is not 
An Ordinary necessary, procdediiif's are sufficiently served if left, within the 


Action in 

the King’s 
Bench or 
Chancery 
Division. 


prescribed hours (o), at the address for service (p) of the person to 
be served, with any person resident at or belonging to such place, or 
if posted in a prepaid registered envelope addressed to such person 
at such address (q). 


Sorvjco of 
TIOtlCGH ibsued 
flOIll offices 
of the cout t. 


ao4. Notices sent from any office of the Supreme Court may be 
sent by post ; the posting of such notices is sufficient service, and 
the time at wliich the notice Mould be delivered in the ordinary 
course of post is considered the lime of service (?■). 


Unbound Mind, Vol. XIX., p. 417 (notice of petition) ; Moutgaqe, Vol. XXI., 
pp. 150 (redemption action), 279 (foiecloanre) ; Parliamem’, Vol. XXI., 
pp. 614 et seq (Hpj)ollato piocodiiro) ; PABrNERsnir, Vol. XXI L., pp. 42 et scq. 
(acLioua against |xii1mois); Pemlnue; SiiiiTlNO AND Navioation ; ISfeoieic 
PeIIEOHMANCE, TkU.STS and TfiUHTEErt. 

(w) Compare Jarvia v. Jlemmtnqs, [ 1912] 1 C'h. 4G2. Except when a 
Bolicitor agreoa to accept service, jsosonol service is lequiiod of a vriit of 
NiimmonB (it. S 0 , Ord. 9, r. 2 ; Otd. IG, r. Ki ; see p. 115, ante) ; a notaco of a 
writ of Hiiniiuons out of the juribdwtion (?/>t<Z., Ord. 11, r. 7; seep. 122, ante)', 
a docnniont uthor tlian a writ of ^ munions by wli'idi jiroceodings rue cuinmencod 
(lAirf , Old. 41, r. 4); c.y., an originating buirimons {tind., Ord. 54, r. 4ij), or 
petition {ihtd,, Old. 52, ir. 16, 17), or oiiguiating Kpccial case (ibid., Ord. 34, 
r. 8), or notice of ougitiating motion {ihtd., Ord. 52, r. 3; Oid. G7, r. 5); an 
order which m.<y bo cnfoxcod by .‘itluchmcnt {tfud., Ord. 44, r. 2;* but see tbvl., 
Ord. 31, r, V-) ; a thii-d party notice {thxd,, Ord. 16, r. 4S) , an onlci to do an 
act {ihid., Ord 41, r 5); a suiiimuns to attend ebambors m the (Jlianeory 
Division under tbtd , Oul 55, i IG; copy dofenco and coimtovclnim soivod on a 
person not a party to the action {ibtd., Ord 21, r. 12); notice of judgment or 
order iiiuh'r ihtil., Ord. 10, r. 40, unlcbs disperi.’sed with under tbnl , Old. 55, 
r. 35, or undor ttirf., Ord. 16, r. 64. Where personal service is lusccssaiy, it 
wlioukl be ollected as nearly as m.iN bo in maimer piesciihod for Ihopcisonal 
service of a writ of summons , OiJ 67, i. 5; see liolnnaon v. <hiUand, 
[1889] W N 108 ; and sco p.‘ 1 15, ante) A govonior of a pl]■^on t .iniiot refuse 
to allow s»'i'vioo on a piisoner in his custody {Dansvn v. J.e (.’(qidaui (1852), 7 
Exch. 667) ; ami .see tith' PiusoNS, ji 252, pout. 

((*) Uofoio 6 p.m., cxcejd on iS.Uurda>s, on Siturdays before 2 pm. (boo 
R tt a., Ord. 64, r. 11) , and sec title 'I’lXiE. If tlio pioceedmg is .served after 
2 p.m on Satmdiiy, it is deemed lu be served on tlie following Monday ; if .iftor 
6 p.m. on any ether wi'okdav, it is deemed to bo served on iho following day 
(K. S. a, Orel. 64, r. 11). 

(p) See II. S 0 , Ord. 4 ; Ord 12. As to service on the solicitor on the record, 
see Dela I^ule {f.ady) v. PaL (1885), 29 Ch, D. 351, 0. A.; Calhto v. Young 
(1886), 55 L. T. 643; fte ]Vnrd, Mtffa, Wdhnm and hainhert, De Morn v. Cmcha, 
[1887] W. N. 194; Paiudson v. l.c^he (1815), 9 Beav. 104; Wrujht v. King 
(1816), 9 ,Bouv. 161; uiul see, 11. S. 0., Ord. 67, r. 7. As to service on the 
solicitor of a person who is not a jiarty, see ibid., r. 8. An order (except for 
attachment) is regulail> scived, if an olBco copy of the order is exhibited ; it 
is not necessary that tho original should be shown {ibid., r. 1). The couii or 
a judge may now direct that a sumuions, order, or notice be served on a party 
in A foreign country {itivl., Ord. 11, r. 8a); see p. 122, ante. 

m R. S. C., Old. 67, r. 2. As to service of an order giving leave to sign 
judgment, seo Fanhn v. liithter (1889), 23 Q. B. D. 124 ; Ilopton v. Jlobertaon, 
^[1884] AV. N. 77. As lo service by post, see E. S. 0., Ord. 67, r. 2; Kemp v. 

' WavUyn, [1894] 1 Q,. 11 583, 0. A. As lo prepayment in tho case of service by 
post, see Waltbtimatow Urban Diatrkt Council v. Ilenwood, [1897] 1 Ch. 41 ; 
Jtminez v. Given, [1883] AV. N. 232 ; Leigh v. Stogdon (1805), 90 L. T. Jo. 359. 
As to proof of posting and delivery of letters, see title Evidence, VoL^III., 
pp. 556, 657 As to soivioo by x)ost, seo, further, titlo POST Office, AToI. XX IT., 
p. 257 et acq. 

(r) II. i'-. 0 , Ord. 67, r. 3; Bishop v. TIclps (1846), 2 C. B. 45; Hornabg y. 
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305. Where no appearance has been entered, by a party or Sect. i. 

where an address for service has not been given (s), proceedings in An Ordinary 
respect of which personal service is not requisite may be served Action in 
by filing them with the jn^oper officer (/). the King’s 

Bench or 

306. Where personal spivice of a pioceediiig is required and Chancery 
prompt personal service cannot be effected, the court or a judge (a) Division, 
may order substituted or other service or the substitution of notice 

for service by letter, public advertisoniont, or otherwise (h). iaiing. 


SuH-SEcr. 18.— 2'rnil (r). 
(i.) 


Substituted 

service. 


307. An action may be tried by a judge alone, or by a judge with Mode o£ trial, 
a jury, or by a judge sitting with assessors, or by an official or special 
referee with or witliout assessors (r/). 


308. In actions of slander, libel, false imprisonment, malicious where right 
prosecution, seduction, or breach of promise of marriage, the 

Maoj? (1856), 1 (1. 11. (N. s ) 6:i ; A/orre v. Abm< (1879), 6 L. R. Ir. M2, d A. ; 
t'oln/l V. /.evna (1816), 2 0. B. 60; Doi-qna v. Coltpihonn (1886), 20 L. B. Jr. .'>61, 

C. A.; Keinv^. WouUt/n, [1894] 1 Q. B. m, C. A.; Jlmlson v. lotdfi (1879), 

6 L. 11. Ir. 69, 0. A.; Adams v. JhahaiHin (1885), 18 L. R. Jr, 292; Lrmts v. 

(1S74), L. B. 10 (M’ 297. 

(a) Sco 11. S. C , Ord 4 ; Onl 12 

(<) //jid , Old. 67, r 4 ; h'O I fr/in/ v. T/amas (1888), 58 Ji. ’J’ 20. The follow- 
ing pruoeodmgR have boon hold to ho pnqierly Hoi'vod by filing — Notico of 
motion for jiidgmoiil {Moiion v. AfiUcr (1876), 8 <’h. ]). 516, C’. A.); notice of 
motion for loiive to issue writ of attichmoiit {He Morns, Aloi ns v. Fowler (1890), 

44 Cli. D. 151 ; Re Frans, Frans v Noton, [1896] 1 (5h. 252, (’ A. ; compare iiV 
Jtassdt, RasscH v. Ihmvtt, [1891] 6 Cli. 179); uctico of hitnitiun to proceed 
{Monson v. Telfer, [1906] W. N 61) . amended writ of Hummons {, Jamaica Rail 
Co. V iJolomal Rank, [15)05] 1 Ch 677, (1 A.), w/it, of impiny or order to a 6 S 0 .ss 
damages, but notico should lie given to defendant (Yearly I^ractico of the 
Hupi'omo Court, 1912, p. 1120); order of revivor {Jadcson v. Kilham, [1891] 

W. N, 171); statement of claim aft»jr ainoiidment ol wnt {RoailmU Derehimxent 
Syndicate v. Danadon (1907), 96 Jj. T HM)) Tho rule does not apply to a 
summons for tho appointment of a receiver alter judgment signed in default of 
apportranco {Ttlliny, Ltd. v. Rlythc, [189;)] 1 Q. B. 657, C. A.); or to a summons 
for directions {Re' Norman, Norman y. Norman [1900] ‘W. N. 159). As to an 
application for a charging older, see Yearly Practice of the Supremo Court, 1912, 
pp. 664, 665 ; and as to an amended originating summons, see Yearly Practice 
of the Rupieme (’ourt, 1912, pp 1120, 1121. 

(a) As to the meaning of the expression “ the court or a judge,” see note (/), 
p. 103, ante. 

(5) K. S. 0., Ord. 67, r. 10 ; see ihid., Ord. 10 ; and see p. 117. ante; Re IVhaRry, 

Ex parte {^'^arbiirq (1883), 24 Ch. D. 364, C. A. ; Re London County Council, [1901] 

W. N. 7, 0. A. ; Hamilton v. Thomas, [1883] W. N. 31 ; Whyte-Mth ille v. WJiyte^ 

Melville (1888), 4T.L.B. 491 ; Tlnnt y. Austin, Ex parte Mason (1882), 9 Q. B. D. 

698, 0. A. ; Rowley v. FontJmell (1889), 71 Tj. T. 805 ; Jarvis v. JTemmings, [191 2] 

1 Ch. 462. ^ 

(c) As to the hearing of the parties at trial, see title Baiiiusteks, Vol. II., 
pp. 409 et seq. , and, as to subsequent proceduie, see title Ji/DoatENTS and 
Obdebs, Vol. XV] IJ., pp. 197 et seq. As to the duties of regiKtrara, see ihids, 
pp. 203, 204; R. S. C., Ord. 62, r. Ma; Rc Empire Guarantee g-vd Insurance Co., 

Re Assurance Companies Act, 1909 (1912), 56 Rol. Jo. 444. As to the effect 
of statements of counsel made at tho trinl, see titles BakbistEbs, Vol. II., 
p. 46f ; Evidence, Vol. Xill., p. 462. As to tho enforcement of orders of 
Court, see titles Execution, Vol. XIV., pp. 1 et seq.; Judgments and Obders, 

Vol. XVIII-, pp. 219 et atq. 

(d) R. 8. C., Ord. 36, rr. 1-7 ; and see the text, infra. 
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plaintiff or the defendant is entitled as of right to have the issues 
of fact tried by a Judge with a j ury. The plaintiff or defendant should 
signify his desire to have a jury at the time when the summons for 
directions is heard. The order made on the summons for directions 
should state whether the action is to be tried by a judge or by a 
judge and jury(c). 


General rules 
ns to trial 
with or with- 
out a jury. 


309. Causes assigned by the Judicature Act, 1873 (/), to the 
Chancery Division are tried by a judge without a jury, unless 
otherwise ordered (g). 

The court or a judge Qi) may direct a trial without a jury of any 
question or issue of fact, or partly of fact and partly of law, in any 
cause which, before the passing of the Judicature Act, 1873 (/), 
could without any consent of parties have been tried without a 
jury (i ) ; or of any cause requiring any prolonged examination of 
documents or accounts, or any scientific or local investigation (k). 

In any otlier cause, if any party applies on ihe hearing of the 


E. S. G., Old. o4, r. 32. Ah t<> a defendant in an action in the Chancery 
Dintiion who counterclanny for damages for libel, see Kinnaird [Lord) v. 
Field, [190j] 2 Oh. 361, C. A. The rules preserve the right to tiial by jury 
{Jenhns v. llmhhy, [1891] 1 Ch. 484, C. A. ; llarxwf BrotlierH & Co. v. North 
Western of Uruguay /iatl. Co., [1893] 2 Q. E. 400; The Temple Bar (1885), 11 
P, D. 6, U. A.; Ttmsony. Wtlsott (1888), 38 Oh. D. 72, 0. A.). The oi'der for 
dhoctiona or the order giving leave to defend Tindor E S Ord. 14, must 
state whether an action is to be tried by or without a jury, and, if by a jury, 
whether by a special or common jury (tlnd., Ord. 64, r. 32 ; and see Kelsey v. 
Bonne, [1912] 2 K. B. 482, 0. A.). Tho former procedure under E. 8. C., 
Ord. 36, rr. 2, 6, is now inapplicable in all cases in which there has been a 
summons for directions and tho mode of trial has been dealt with therein ; see 
Kelsey v. Jhune, supra. As to tha summoning of jurors to the High Court, see 
title Juries, Vol. XVITL, p. 237. 

(/) 36 & 37 Viet. c. 66. 

\g) E. S. C., Ord. 36, r. 3. As to actions assigned to the Chancery Division, 
see Judicature Act, 1873 (36 & 37 Viet. o. 66), s. 34 ; title Courts, Vol. IX., 
p. 60. As to directing trial by jury in an action in the Chancery Division, see 
Gardner v. Jay (1885), 29 Ch. D. 50, C. A.; Mangan v. Metropolitan Blecirte 
Siqiply Co., [1891] 1 Ch. 551, C. A. ; A.-G. v. Vyncr (1890), 38 W. E. 104, 
C. A. ; Coote v. Ingram (1887), 35 Ch. D. 117 ; Thornton v. Uvtion Discount Co. 
of London (1891), 7 T. li. It. 410, 0. A:; Swindell v. Birmingham Si/ndicate 
0876), 3 Ch. D. 127, 133, 0. A. ; liuston v. Tohn (ISV^). 10 Ch. D. 568, 566, 
0. A. ; lie Martin, Hunt v. Chamhers (1882), 20 Ch. I>. 365, 373; Cardtnall V. 
Cardinall (1884), 25 Ch. 1). 772 ; Reynolds and Gibson v. Bank of Liverpool (l*i02), 
8 T. L. E. 46 ; Sheppard v. Gtlmore (1885), 63 L. T. 625 ; Lynch v. MacDonald 
(1887), 37 'Ch. D. 227, C. A. ; Ehrmann v. Ehrmann (1895), 72 L. T. 648, 
C. A. ; Ktnnaird {Lord) v. Field, aujtra. If an order is made for tho trial 
by jury of an action in tho Chancery Division, tho action is generally trans- 
ferred to the King’s Bench Division (R. S. C., Ord. 49, r. 3; see p. 168, ante; 
and see Re Martin, Hvnl v. Chambers, supra ; Warner v. Murdoch (1877), 4 Ch. 
750 , 4 C. A. ; Mangan MetroptMan Electric Supply Co., supra; Forrester v. 
Jones, [1899], W. N. 78). 

{h) As to the meaning of the expression “ the court or a judge,” see note (/), 
p, 103, ante. 

(i) 11. 8. C., Ord. 36. r. 4. This rule relates to actions which before 
1873 wore brou^t in (ho Court of Chancory or the Court of Admiralty 
{Jenkins v. Buahhy, supra, at p. 490; The Temple Bar, supra; Baring Brethevs 
& Co. v.'^'North Wesiei-n of Uruguay Rail. Co., supra; Fewnsssy v. OZarfc (A887), 
37 Ch. D. 184, C. A.). 

{k) Jenkins v. Bushhy, supra ; Shafto v. BolcTcow, Vaughan ^ Co., Ltd. (No. 2) 
(1887). 67 L. T. 17 ; Swyny y. North Eastern Rati. Go. (1896), 74 L. T. 88, C. A. 
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summons for directions for a trial with a jury, an.order should be 
made for such a trial (Q. 

In every cause, unless a trial with a jury is ordered under the 
rules above referred to (in), or either party has obtained an order to 
have a trial with a jury (n), the mode of trial is by a judge without a 
jury, but the court or a judge may at any time order any cause to be 
tried by a judge with a jury, or by a judge sitting with assessors, or 
by an official or special referee with or without assessors (o). 

310. Every trial of any question or issue of fact with a jury is Number of 

judges at the 

■ hearing. 

(l) !R. S. C., Ord. 54, r. 32. As to the present practice, see KeUey v. Dotine, 

[1912] 2 K. B. 482, C. A. See also 'The Temple Bar (1885), 11 P. D. 6, 

0. A. ; Ttmson v. Wthon (1888), 38 Ch. D. 72, 0. A. ; Thornton v. Union Discount 
Co. of London (1891), 7 T. L. R. 410, 0. A.; Mangan v. Metropolitan Electric 
Bupply Co., [1801] 1 Ch. 551, 0. A. ; Woolfe v. De Braam (1809), 81 L. T. 533, 

C. A. ; Macartney v. Macartney (1909), 25 T. li. 11. 818 ; Baring Brothers tl!; Go. 

V. North Western of Uruguay Rati. Co., [1893] 2 Q,. B. 406 ; Coles v. Civil Servue 
Association (1884), 26 Oh. l3. 529 ; Trouier v. Law Life Assurance Society (Vi85), 

54 L. J. (q. b.) 407, C. A. ; Loweiifeld v. Loweiifeld, [1903] W. N. 90 ; Moore v. 

Deakin (1886), 53 L. T. 858; Tonsley v. Ueffcr (1881), 19 Q. B. D. 153; Drink- 
water v. Union Bank of Manchester (1885), 1 T. L. H. 362 ; Thompson v. Rourke, 

[1892] P. 244, 0. A. 

(m) Ibid., Ord. 36, r. 6. 

(n) Under ibid , r. 2. 

(o) /it'd., Ord. ilO, r. 7; Jenkins v, Bushby, [1891] 1 Ch. 484 , 490, C. A.; 

Cooie V. .Ingiam (1887), 35 Ch. D. 117 ; A.-O. v. Vyner (1890), 38 W. R. 

194, C. A. ; Timson v. supra; Kinnatrd (Lord) v. Field, [1905] 2 

Ch. 361, 0. A. ; Re East London Hail. Co , Oliver's Claim (1890), 24 Cl. B. D. 

507, 0. A.; The 'Temple Bar, supra; Moss y. Bradburn (1884), 32 W. B. 

368; Baring Brothers <lk Co. v. North Western of Uruguay Rail. Co., supra; 

Mangan y. Metropolitan Electric Supply Co., supra; 'Thornton y. Union Discount 
Co. of London, supra ; Case v. (1892), 8 T. L. R 610, Applications as 

to the mode of trial of a cause or issue in it should be made under the summons 
for directions (B. S. 0., Ord. 30). As to a trial by a judge with assessors, see 
Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 66; R. S. U., Ord. 36, r. 43; 

Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 31 (1) ; Hatterslcy (ir Sons v. 

Hodgson (1906), 21 T. L. R. 178, C. A. ; Steamship “ Oannet (Owners) v. Steam- 
ship Algoa" (Ovmers), The “ Gannet,” [1900] A. C. 234 ; The City of Berlin, 

[1908] P. 110, 0. A. ; 'The Koning WiUem 11., [1908] P. 125, C. A. As to official 
and special roforoes, see note («), ]p 133, ante. As to the tiial of causes and 
issues by a commissioner, see Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 29, 
and B. S. C., Ord. 36, r. 44. As to the trial of separate issues, see Krehl v. 

Burrell (1878), 10 Ch. D. 420, 0. A, ; Lowe y. Lowe (1878), 10 Ch. D. 432, C. A. 

As to trying different questions of fact in one action at different times, see 
B. S. 0., Ord. 36, r. 8 ; ihercy v. Young (1880), 15 Ch. D. 475 ; Emma Silver 
Mining Co. y. Grant (1879), 11 Ch. D. 918, C. A. ; Smith v. Hargrove (1888), 16 
Q. B. D. 183 ; Simeon and Mason y. New Brunswick Trading Co. (1888)j6 T. L. R. 

148 ; Philipps v. Philipps (1880), 6 Q. B. D. 60, as cited in Yearly Practice of 
the Supreme Court, 1912, p. 477 ; Dent v. Sovereign Life Assurance Co. (1879), 27 

W. R. 379 ; Tasmanian Main Line Rail. Co. y. Clark (1879), 27 W. E. 677 ; and 
see R. S. G„ Ord. 18, r. 1. As to the mode of ascertaining the law apracable to 
the facts of the case as administered in any other part of the Kin^s dominions, 
see British Law Ascertainment Act, 1859 (22 ft 23 Yiot. o. 63) ; tiue BvidiSKCl* 

Vol. XIU.. pp. 490, 491. The order for the settlement of ths case is obtained 
on motion ; see Daniell’s Chancery Practice, 7th ed., pp. 1606 — 1608. As to 
similar provisions in relation to foreign law, see Foreign Law Ascertainment 
Act, 1661 (24 ft 26 Vict. c. 11) ; title Evidenob, Vol. XIII., p. 491, As to the 
examination of witnesses in reference to a suit pending in a foreign tribunal, 
see title EvniEXCE, Vol. XIII., pp. 630, 631 ; Eccles ft Co. v. Louisville and 
Nashville Railroad Co., [1912] 1 K. B. 135, C. A. 
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An Ordinary 
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Special jury. 

riace of t'ial. 


Notice by 
plaintiiT. 


Notice by 
defendant. 


by a single judge^ unless it is specially ordered to be tried by two or 
II lore judges (p). 

311. Either the plaintiff or the defendant, in any cause in which 
lie is entitled to a jury, may, by obtaining an order for a special 
jury, have the issues so tried (q). 

(ii.) /Vare. 

312. There is no local venue for the trial of any action, except 
where some statute provides for such venue (r). In every action 
ill every division the place of trial is to bo fixed by a master on 
tlie hearing of the summons for directions or on an application 
thereunder (s). 

(iii.) NoU(‘f. 

313. Notice of trial may he given by the plaintiff or other party 
in the position of the plaintiff with the reply, if any, whether it 
closes the pleadings or not, or, where no order for reply has been 
made, on the o\i)iration of four days after the delivery of the 
defence or the last of the defences, or at ;tny time when the issues 
of fact are ready for trial (/). 

314. If the ])laintiff does not give notice of trial witliin six 
weeks after the tiino when he first became entitled to give it, or 

(2O II w. (J., (Ud. r. 0 ; IHron v Farrar (18SG), 18 Q. IJ. I), 43, .>1, A. 
As to Inals at bar, soo H. ▼ Jameson (1890), OO J. P. ()()2 ; Anderson v. (ionte 
(1894), 10 T. Ii. R. 383, CJ. A. 

(7) U. S. (’., Ord. 3(5, r. 7 ; compare Kelsn/ y. Donne, [1912] 2 K. 1). 4.S2, 
C. A. ; and seo title Juries, Vol. XVll., p. 2(>4 ; HV/isnr v. Apjtleton (1890), 
«2 li. T. 701; Griffiths v. Orffiths (1898), 14 T, L R. 184; y. Japp 

(1891), 8 T. L. R. 130 As to the trial of a cause with h special jury of the 
City of Tjondou, see Jlarnes v. f^awstm (1911), 10 Com. Cas. 74. 

(r) R. S. C., Ord 30, rr. 1, lA. Local venues were abolished by the Judicature 
Act, 187 j (38 & 39 Vict c. 77) (sco thid,, Schod. I. ; R. S. C., Ord. 30, r. 1), 
and the exception only refers to statutes passed since that Act {Bmhleu v TInU 
Doil's (h , [1893] 2 Q B. 93) The Public Authontios Protection Act, 1893 (.lO 
& .j 7 Vict. c. 01), s. 2 (a), repeals so much of any public f'eneral Act is 
provides that any proceeding to which that Act applies is to bo comm (‘need in 
any particular place ; sco title Public Autiiouitjes and Public Officers, 
pp. 338 acf/., 

(») ]l. S. C., Ord. o4, r. 32._, As to the rights of the Crown, see titles Consti- 
tutional Law, Vol. V,, p. 411, and Crown Practice, Vol. X., pp. 18, 149. In 
cases 111 which the Crown is not concerned, and in which there i‘< no local venue, 
no plaintiff' can now select the place of trial of an action as of right (R. S. C., 
Ord. 36, r. 1, as altered ])v R. S. 0., July, 1902); tho selection of the place of 
trial is a matter for the discretion of the master, to be determined according 
to the balance of convcmcnco and the interests of justice ( Winstanley v. Kendal 
(1902), 2'tmes, 28th Octnbor); see Thorogood v. Newman (1906), 51 Sol. Jo. 81 ; 
Letter Prathers v. Assonatnl NewsjHijjri's (1907), Time^, 3i’d Juno. The place of 
trial is to be fixed by tbt' order made on tho summons for directions, but may 
RubsGijuontly be altered for sufficient cause on notice under a summons for 
directions (R. S. C., Ord 54, r. 32; but soc Kelseg v. Thane, aapra). 

(i) R. S. C., Ord. 36, i. 11 ; see Frcermm v. Springham (1863), 14 C. B. (n. s.) 
197; Jtohinaon v. Caldwell, [1893] 1 Q. B. 519 ; JJeree/ord v. Geddes L. B. 
2 C. P. 285. As to the tual of commercial causes, see Harry v. Peravtan Gor- 
7>ora<Jon, '[1896] 1 Q. B 208, 0. A.; Barnes y. Lawson (191^, 16 Com. Cae. 74. 
As to the form of notice of trial, see R. S. C., App. B, Form No. 16. The 
uotico must be in writing (B. S. 0., Ord. 66, r. 1). As to service, see pp. 169 
e.t aeq., ante. 
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within Hucli extended time as may be allowed, the defendant may 
give notice of trial (a) • 

315. "J’eri days’ notice of trial miifat be given, unless the party 
to whom it is given consents or is under terms or has been ordered 
to take short notice, of trial, or unless it is otherwise ordered {h). 

316. Notice of trial for London or Middlesex, Manchester or 
Liverpool, is deemed to be for any day after the expiration of tlio 
notice on which tlio trial may come on in its order upon the list : 
elsewhere, it is deemed to he for the first day of the then next 
assizes at the place for which notice is given (c). 

317. Notice of trial cannot he countermanded except by consent 
or leave {<!). 


(iv.) Entry. 

318. After notice of trial has been given, the action may be 
entered for trial, although the pleadings are not closed {e). 

319. If notice of trial in London or Middlesex, Manchester 
or Liverpool, has ))een given, and the partj' giving notice does not 
enter the action for trial on the day or day aher giving notice, the 
party to whom notice has been given may, unless the notice has 
been cuuiitennandcd, enter the trial w’ithin four days (/). In 
London or j\riddl(^sex, Inland inster or liiverjiool, unless either 
])arty enters the trial within six days after notice of trial, the notice 
IS no longer in force 

320. If notice! has been given of trial elsewhere than in London 
or Middhisex, Mancheshir or Liverpool, either party may at any 
lime, not less than seven days before Iheicomiiiissiou day appointed 
for the place, enter the action for trial at the next assizes, at the 


(a) K. S C., Onl. :3(j, r. 12 Tho dofoiulant may ajjply to dismiss the action 
see Eiui/nUr.s v J’ltirJey (ISSo), H Q. H f). 2'M ; Evrfi/n v. Evetyu 
187J>), 13 ('ll 1). 138; Fmmnty V.of' (1 877), 20 W. 11 138; Jtoharlay. French 
(180.5), 43 W. K. 2.58, P A ; ('rnk v. JIuHett (1884 \ 27 Ch. J). 3.54; Sievier v. 
f^peannan (IH9(}), 74 L. T. 1.32, C. A.; .^mbrotse v. Jiiefyn {1819), 11 Ch. D. 
759; /toberts V. JiiMit/i, 11893] 1 ("h. 52; Wtlmott v. Freehold Ilonse Property Co. 
(1885), 52 L. T. 743, C A ; title JrDGviHKXS anu OauKHS, Vol. XVJII, p. 188. 

(5) 11. S 0., Ord. .38, r. U ; lashicr v. Tekeian (1892), 67 L. T. 121 ; Baxter 
V. Noldaivorth, [1899] 1 Q. h. 200, C A. ; Pretty v, Naiucawen (1873), L. E. 9 
Exfh. 42 ; Jte l^rhiyle d Co., Pou nail v. I’rinyle Co., [1903] W. N. 208 (see 89 
Jj. T. 743). Short notice of trial is four days’ notice, unless otherwise ordered ; 
BOO E. S (])., Ord 04, r. 2. 

{<•) Ibid., Ord. 36, rr. 17, 18. 

(J) Ibid., r. 19. JjAiave may bo given subject to such torma as l^o costa or 
otherwise as may be just {%btd.). 

(e) llxd., rr. 15, 16, 30. 

(y ) Ihxd., r. 20. A.h to couiitennanding notice of tiial, see tiie text, auprA. 
As to lists for London and Middlesex, see jltd., Ord. 36, r. 19 As to setting 
down a cause for further consideration in the (IJhanoery Division, soe i&td., 
Ord. 36, r. 21. 

{gf Ibid., Ord. 36, r. 16. As to special sittings for trials at Liverpool and 
Manebf^ster, see ibid., Ord. 36, r. 22c; Order in Council of 29th June, 1909, 
[1909] W. N. Pait II., 263. 
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district registry, if any, of the city or town where the trial is to be 
hiul, or with the associate (h). 

(v.) rostponemetd. 

321. The judge may postpone or adjourn a trial for such time, to 
such place, and upon such terms, if any, as he thinks fit (i). 

(vi.) Impoundiny JJocuments. 

322. Documents which have been put in evidence on the trial of 
an action are in the custody of the court and may be impounded by 
order of the court. Impounded documents, while in the custody of 
the court, must not be parted with ; they may not be inspected 
except on a written order signed by the judge on whose order they 
were impounded and by the president of the division in which they 
are impounded (k) ; and they must not be delivered out of the 
custody of the court except on an order made on motion in open 
court ; but, upon the request in writing of the law officers of the 
Crown, or either of them, or of the Director of Public Prosecutions, 
they must be given into the custody of such law officer or 
Director (l). 

Sub-Skct. 19. — Costs {m). 

(i.) Jurmhetion to Award Costs. 

323. Subject to the provisions of the Judicature Acts (w) and of 
the Rules of the Supreme Court, and to the express provisions of 
any statute, the costs of and incident to all proceedings in the 
Supreme Court (a), including the administation of estates and trusts, 

(/<) R. S. C., Old. 3(}, T, 22b j the trial may be entered later by leave {ibid.). 
As to entries for trial in other district registries, where there is no district 
registry for the assize town, see tbid.^ r. 2.3. As to lists of causes for trial to 
be provided by district remstries, see ibid.^ rr. 24 — 28. 

(t) Ihid., r. 34, “ if he think it expedient for the interests of justice ’’ {ibid.), 
1 f the action is not in the week’s priuted list, the application should be made 
by Bummuns in chambers , if it is iu the week’s printed list, the application 
should Ih) mado iu court (Yearly Practice of the Supreme Court 1912, p. 488). 
As to postponement, sec *SY«tari v. Gladstone (1877), 7 Ch. D. 394 ; Smith v. 
Chorley Distrwt Council, [1897] 1 Q. B. 532, C. A. ; Fairhurn v. Household 
(1885h 53 L. T. 513, C. A. Wickham, Marony v. Taylor (1887), 36 Ch. D. 
272, C. A. ; Lydall v. Martinson (1877), 5 Ch. D. 780 ; Boucicault v. Boudcavli 
(1888), 4 T. L.‘ R. 195, C. A. 

{k) For documents impounded by the Court of Appeal an order of that court 
is necessary (R. S. C.; Ord. 42, r. 3.3 a). 

(/) Ibid. ; see Be a SoMtor, Ex parte Incorporated Law Society (1891), 65 L. T. 
684. 

fm) As to the Judicature Acts, see note (o), p. 177, po«f. 

(n) As to costs generally, see titles Action, Vol. I., pp. 3, 6, 14, 23, 64 ; 
Damages, Yol. X., pp. 326 ei seq. ; Solicitors. As to costs in particular 
matters, see titles Admiralty, Vol. L, pp. 79, 90, 96, 103, 114, 119, 
1,36, 134; Agrioulturr, Vol. L, p. 266 (arbitration); Arbitration, Vol. L, 
pjx 466, 467 (special lase), 470, 471 (arbitration), 477 (application to set 
aside award), 48o (reference for inquiry), 490 (reference for trial) ; Bankers 
AND Banking, VoL I., p. 646 (production of oankers’ books) ; Bankruftot 
AND INSDLVISNOT, V(d. IL, pp. 105 et seq. (liability of official reoaiverh 
116 (costs in case of co-debtors), 127 d seq. (costs in trustee’s acucounts), 
141 (witness), 233 (liability of official receiver) ; 234 (liability of 
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are in the discretion of the court or a judge (o ) ; but there is no 


trustee), 262 (banki-upt’s costa), 279 (trustee’s costa), 290 (summary 
cases), 305 (appeal), 308 (appeal), 321—323 (costs generally) ; 341, 352 (costs 
under the Debtors Act); liASTAKOY, Vol. II., p. 434 (court’s discretion); 
Bills of Exchange, Piiomissoiiy Notes, and Negotiable Instru- 
ments, Vol. II., p. 526 (action on negotiable instrument): Charities, 
Vol. IV., pp. 340 et wj. (charity matters generally); CoMrANiES, Vol. V., 
pp. 113 (reduction of capital), 290, 291 (action on behalf of shareholders), 337 
(debenture-holders' action), 410, 411, 413. 421, 434, 448 et seg ., 467, 477, 479, 
485, 523 et eeq ., 539, 564 et aeg ., 684, 596, 596 (winding up); (/'ompulsoRY 
Purchase of Land and Compensation, Vol. vL, pp. 83 et aeg ., 9ietaeq .; 
Contempt of Court, Aitachment, and CoMMirrAL, Vol. VII., p. 317 (con- 
tempt proceedings) ; County Courts, Vol. VIIL, pp. 678 et aeg . (general 

E 'nciples of county court costs), 609 (appeal), 664 (licensing mattera), 674 
rliamentary elections) ; Courts, Vol. IX , p. 46 (proceedings before Privy 
uncil) ; Criminal Law and Procedure, Vol. IX., pp. 429 (payment of costs 
by administrator of convict’s property), 448 (costs in case of inconigible ro^ue) ; 
Crown Practice, Vol. X., pp. 12, 26 (informations), 35 (petition of right), 
39 (inquisition of escheat), 62, 75 (habeaa corpua ), 125 et aeg . (mandamus), 140 
(jito loarranto ), 154 (prohibition), 203, 211 {certioraTi) \ Discovery, Inspection, 
AND Interrogatories, Vol. XI., pp. 55, 56, 90, 113; Distress, Vol. XL, 
p. 203 (replevin proceedings) ; EocuiSLiSTiCAL Law, Vol. XL, p. 519 (pro- 
ceedings in ecclesiastical courts) ; IiIlegtions, Vol. XII., pp. 250, 252, 253, 255 
(appeals from decision of revising barrister), 421, 472 et aeg . (parliamentary 
election petitions), 629 (criminal proceedings); Estate and Other Death 
Duties, Vol. XIIL, pp. 226, 228 (proceedings for recovery of overpaid duty); 
Execution, Vol. XlV., pp. 32 et aeg . (exocutioiia), 100, 101 (garnishee proceed- 
ings), 127 (examination of debtor); Executors and Administrators, 
Vol. XIV., pp. 180 et aeg . (probate actions), 302 (payment into court), 330 (actions 
by and against personal representatives) ; Family Arrangements, Vol. XIV., 
p. 552 (action to sot aside family ari-angoments) ; Fraudulent and Voidable 
Conveyances, Vol. XV., pp. 91, 106; Friendly Societies, Vol. XV., p. 179 
(friendly society arbitrations) ; Gaming and Wagering, Vol. XV., p. 271 



for payment of costs), 456 (action by married woman), 506 (costs against pauper 
husband), 513, 538, 547 et aeg., 653 d aeq., 561, 576, 593, 604 (matrimonial 
causes); Infants and Children, Vol. XVIL, pp. 135 (liability of next friend), 
138 (proceedings on behalf of infants generally^ 144 (proceedings against 
infants), 177 (child or young person ordered to pay); Injunction, Vol. XVII., 
pp. 287 et aeq. ; Interpijbader, Vol. XVIL, pp. 620, 621 et eeq., 640, 643 ; 
INTOXZOATINO LiQUORS, Vol. XVIII., p. 76 (appeal ill compensation matters) ; 
Judgments and Orders, Vol. XVIII., p. 199 (j udgm ent for costs) ; Juries, 
VoLXVni., p. 262 (special jury) ; Land Tax, Vol. XVIII., p. 320; Landlord 
AND Tenant, Vol. XVIII., pp. 542, 546 (forfeiture of premises), 594 (costs 
recoverable under express covenant); Libel and Slander, Vol. XVlll., 

E p. 676 (effect of plea of justification), 730 (apportionment between defendants) ; 

UNATICS AND PERSONS OF UNSOUND MlNJ), Vol. XIX., pp. 469 et aeq., 463 
(lunacy proceedings generally), 498, 499 (pauper lunatics), 656, 666 (appeal to 
High Court) ; Master and Servant, Vol. XX., pp. 196, 241 (workmen*B com- 
pensation) ; Mayor’s Court, London, Vol. XVI., p. 296 ; Mistake, Vol. XXI., 
pp. 28, 29 ; Mortgage, Vol. XXI., p. 156 (redemption action), 231 et era. (eosts, 
Gjwgesand expenses of mortgagee), 295, 296 (foreclosure proceedings) ; Faklia- 
ment, Vol. XXI., p. 660 (appeals in House o! Lords) ; Patents and Inven- 
tions, Vol. XXIL, pp. 225 d aeq. ; Police, Vol. XXII., p. 476 ja Poor Law, 
Vol. XXII., pp. 540, 541 ; PUBLIC AUTHORITIES AND PUBLIC OFFICERS, p. 348, 
voat ; Receivers; Revenue; Solicitors; Specific Performance; Ti^b 
MAHES t Trade Names, and Designs ; Trusts and Trustees. 

(o) Judicature Act, 1890 (53 & 54 Viot c. 44), s. 5 ; a B. a, Ord. 65, r. 1. The 
jUxi^ction as to eo^ in the Supreme Court u governed by the Judicature 
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jurisdiction to invaid costs to or against the Crown ( 71 ) in a 
(‘(minion law ihatler, where there is no express statutory provision 
enabling such C(-bis to be awarded (q). 

(li ) Coats tn Utbrntion of the Judye. 

324. The costs of and incidental to all proceedings in the 
Supreme Court, except actions which are tiied by a judge with a 
jury, lire in the discretion of the court or judge before whom such 
jirocecidings take place (a). 1 ’hoie is, however, no discretion to 
make a successful defendant jiay tlie whole costs of the action of an 
unsuccessful ])laintilT(/j), though there is a discretion to deprive a 
successful litigant of his costs, or to make a successtul plaintilf pay 
the costs of the ollicu* side, or to make a successful defendant pay 
part of the costs of the otlicr side, either because he ha.s failed 011 
certain issues or because he has been guilty of misconduct 
connected with the question between the parties (c). But to enable 


Acts (hoo Judjcuiare Act, 1873 (oO ife 37 \i‘ t. c. GO), a. 4U, Jii<li(..ituro A(;t, 
1876 (38 & 3U A’lct. c. 77), s 33 (2) , Jiulicjilu'c Act, 1890 (63 & 64 Viet. c. 44), 
s. 5 ; Jiuliciittiic (l’rocc(luio) Act, 1891 (67 iv. 58 V'lct. c. IG), s ‘2; CWiity 
(,’oui“ts Act, 1888 (61 & 62 Vict. c 43), ss. G6, GG, GO, IIG ; the Eules of the 
SuiMcmo Couit (sec , Oid. G6); and tho pi oviMoiis of special statutes as to 
costs lu piiit’Ciilar cas(;s) 'J’ho cllect of tlio iJudu'iituic Acts mid of tho Kulos 
under them has hc*<n to repoul all previous ^oiieral ennotineiits ns to costs 
iuc<nisistoTit >Mth them, unless sucli ciiuctiiients uro specially proscivod (Jiamett 
V. Jiiadtey (1878), 3 App. C'us. 944 , lUaaona v. Tuiluig (1877), 2 C. P. 1) 119; 
Lewtn V. Tvtmmxuij (1888), 21 Q. B. 1) 230, 23.) , Tmant v. KUn (1880), 6 
U. B. J>. 4G , Uo<Uit V. CUpfnuf/dale, [1891 ] 2 (i B 293, f’. A ). Tlie jmivisions 
of spf'cial btiitutch us to ]'iiiticuldi casus arc imal¥cct(‘(l bv tho Judicatiiro Acts 
and Ivulofl {Jicevey. (Jihbon, [1891] 1 U. B. G62, L'. A., llaahi'r y. ][ ood (1885), 
54 ]i. J. (q n.) 419); uiul seo lie Uuilera Will, Kx 'jxirte Mdng/olttafi Hoard 
of U’oHa (1912), lOG L. T 473. 

(р) Soo titles Poxs'i n uTioNALLAW, Vol. VI , pp. ;{GG, 412 ; OnowN I’kactice, 
Yol. X , iq). 12, 2G, 36, 39, Jle Cardwell^ A.-ti. v. Day, [1912] 1 IJh. 779. 

(7) 'I'lio pio\isions as to costs apply to all proceediiifjs in the Supreme Ooui*t, 
e.y., cAanunulion of jud^mont debtor (yl(^/tm/to;/ v. Cojiyiu/hara, [].S{t8] 2 Q. 13. 
492, C. A.); an order foi inspection of jiroperty (AId<hell v, JMrieg Main 
ColUciy (Jo. (1883), lU (i B. D. 467); i^suo of a writ of possession {Jjuit/ord 
Hrcireiy (Jo., Ltd. y. Mt‘.i(/ey, [1900] l^K. B. 4G2, C. A.) orot nttai-hiuent {.4hud 
y. llu'hea (187G), 2 Ch. B. 528), dismissal of action tor want f>f prosecution 
{SneUtng v. railing (1885), 29 Ch. D. 86, C. A.), judgment m default of 
(lefeuce {Young v. Thuinaa, [1892] 2 Ch. 134, 0. A.), see also Ik h'lahr, [1894] 

I Ch. 460, C. A. r Ji< Ikddot, Downea v. Cottam, [1893] 1 Ch. 547, 564, C. A. ; Ik 
Wrex ham, Mold and ('onnah'a Quay Rutlwuy, [1900] 1 Ch. 261, C. A. ; Reliombay 
Cinl Pund Act, 18S2, Piintflc v. Secretary of State for India (1888), 40 Ch. J). 
288 ; Ik Brandreth's Trade-mark (1878), 9 Oh. I). 618. Theie is no jurisdiction 
to give tlio costs of a proceeding which is not in tho Supremo ('^ourt, although 
an appeal from or an application relating to such proceeding comes into the 
Supreme l.ouit, unless a statute gives such jurisdiction ; see Ik Avatraltan 

II me Importere, Ltd. (1889), 41 Ch. D. 278, C. A. ; Bietachmann’s PaUnt (1886), 
1 Onllin's Patent t .i-.os, 314; Cath v. Ilouarth, [1884] W. N. 99. 

(а) R. S. 0., Ord 65, r. 1 ; Suvkhruj v. (labh (1887), 3G W. R. 176 ; Neavea v. 
Spoo?icr (1888), 36 W. R. 257, C A.; irAztwore v. (Plkdly, [190G] 2 1. R. 357, 
C. A. ; Floreme v. Malhnaon (1891). 65 L. T. 354, 0. A. 

(б) Dicha v. Yates (1881), 18 Ch. D. 76, 86 ; Foater v. Great H'eatern Rail. Co. 
(1882), 8 Q. B. 1). 51.^, C. A, ; Andrew v. Grove, [1902] 1 K. B, 625 ; Weatyak v. 
Crowe, [1908] 1 K. B. 24; see Butcher v. Pooler (i883), 24 Ch.*^D. 273; 
Lambton A Co. v. Parkinson (1887), 35 W. R. 545. 

(с) Vicka V. Yaks, aupra, Hat nett v. Vise (1880), 6 Ex. D. 307, 0. A.; 
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a jadge to deprive a successful litigant of bis costs o** order him to 
pay the costs of the other side, there must he materials upon which 
the judge can exercise his discretion, and if there are no such 
materials, he is wrong in making such an order (d). If a plaintiff 
comes to enforce a legal right and comj)letely succeeds and has 
been guilty of no misconduct, there are no materials on which the 
court can exercise a discretion and the plaintiff is entitled to his 
costs (c); and, a fortiori, a successful defendant who has been 
guilty of no misconduct has a right to his costs (/). A plaintiff, 
however, who brings a vexatious or unnecessary action, even if he 
succeeds to some extent, may he ordered to pay the defendant’s 
costs if). A judge has no pow'er to order any party to pay a sum 


Whttmcyre v. O'Jietlly, [lf)0(>] 2 f. R. 3.>7, 0. A. ; l^crhhmnpton Quarries Co. v. 
Jiallhujer and Cheltenha'in Jliirnl lhairut (^oiinril (190.5), 49 Sol. Jo. 618, 0. A,; 
Aicolae v. Atkinson (1909), 25 T. L. 11. .568 ; WiUmolt v. Jiarher (1881), 17 Ch. D. 
772, G. A.; seo SuMife v. J^mii/i (1886), 2 T L. 31. 881, G. A. 

(fZ) Ctnl iiervue Co-operative Soi-ietii \ (ieveral Sfvam Navuiatwn Co., [UKl'l] 
2 K. 13. 756, G. A.; hco Walker v. Whsher (1889), 2.3 Q. 13. J).‘33o, C. A.; Jimea 

V. Curhvfi (1881), 1.3 Q. li. 0. 262, G. A ; Kdmvnd v. Martel! (1907), 24 T. L. IL 

25, C. A. ; lie Kmqht's Wdl (1884), 26 (;]i 1). 82, G. A. Tlio lofiiPiil by a 
plaintiff, of an oiler by the d^fexidant to ^ivo .all the rtdief w'hicdi the pl.Ti'ntiff 
desirea and to pay all co‘<ts, xm a /ground for Ihe jiul^o nxen-iVing hia diKciotion 
and depriving tno pliiintilf, if ho proroods, of all costs Mib^ociuont to the offer 
(Jenkins v. 7/ope, [1896] I Ch. 278; If'ny/it v. /Zxmwn (1902), 47 Sol. Jo. 92; 

J^'loreiue v. MaUhnson (1891), 6.5 Ji. T. .351, 0. A. ; The Jfeaduig, 1908] P. 162 ; 

ace /'rotter r.Maitean (1879), 13 Gh 1). .571; Ihrmimjliam and District lAxnd 
Co. V. Londmiaiid North Western Hail Co (18S7), .571,. T. 185; Real and Personal 
Advance Co. v. A/< Carihy (1880), 1 1 ('ll. D. 1.S8 , Sehltsim/er v. Turner (1800), 03 
L. T. 764 ; Fennesay v. Day and Martin (1886), 5.5 L. T. 161). If tho pLomtilf 
proceeds by a more expcnwvo method than necessary, ho imiy bo disallowed 
or may bo ordered to pay tho ('xiia costs incni;ied (Re Fetlock (1887), 35 

W. It. 695; He Marlin and Varloiv (189.5). 43 W. Jl, 427; A,-(j. v. >S7. John's 

/7o«/ntal, Rath, [189.3] 3 (’h. 151 ; Re Lancashire n„d Yorkshire Rail. Co., Slater 
V. Slater (1895), 72 L. T. 627 ; Cnriirn v. Milbnin (1889), 42 Gh. D. 424 ; i.emdem 
Steam Dyeiny Co. v. Diyhy (1888), 57 L. J. (cii.) ,50.5; Aden v. Oakey (1S90), 
62 L. T. 724 ; Johnson v. Fuaiu (1889), 6(* L. T 29; Rhuketty. Riackett 

51 L. T. 427 ; Ileimbs v. Neircaatle (Jo-operatne Society (1897), 76 L. T. 109b 

(c) Coopery. Whiti%nyham(\^%0), 15 Gh. 1) .501 ; Upmann v. Forester (188.3), 
24 Ch. 31. 231; Wittman v. Cppenhcim (1881), 27 Ch 1). 260; Ooodhart v. 
Ilyett (1883), 25 Ch. P. 182; Ruahin v. Robinson (1885), 2 T. L. K. 18; fApman 
V. J*ulman dr Sons, JAd. (1904), 91 L. T. 132 ; compare Ameriean Tobacco Go. v. 
(Inest, [1892] 1 Ch. 6.30 ; iraWpr v. StnnkopJ, [1892] 3 CJh. 489 ; Re Popk, A* 
parte Baker (1889), 40 Ch. D. 589, 592. 

(/) Mma V. Hedges (1906), 95 L. T. 145 ; Reainmnt y. Senior. [1903] 1 K. B. 
282; and see Jie Balaton, Ewen v. JETa/atow, [1912] 1 Ch. 435 (whoie in a sum- 
mons by executors for construction of a will a successful respoudout was held 
entitled to his costs against a contesting and unsuccessful resporident). A 
successful defendant cannot bo deprived of his costs because of some misconduct 
not connected with the issues between tho parties (Atw^ & Co. v. (Dllard ife Co., 
[1905] 2 Oh. 7, C. A.). As to misconduct justifying an order depriving tho 
defendant of his costs, Eatconrt v. Eatcourt Hop Eaaence Co. (1875), 10 cL 
App. 276. A defendant whose interest has ceased pending tho action cannot 
obtain payment of costs (Wi/nier v. Dodds (1879), 11 Ch. D. 436);»and see title 
Malicious Proskoution and Procedure, Vol. XIX., p. 690, note (1). 

(g) Harris y. Petherick (1879), 4 U. B. D. 611, C. A.; Fane v. Fane (l{t79), 

13 Ch. Df 226; see Macrjreyor v. Clay and Caminada (1888), 4 T. L. K, 715, 

C, A.; Myers y. Financial News (1888), 5 T. L. B. 42; }Vhttmore v. O'Reilly^ 
supra; Yoimg v. Thomas, [1892] 2 Gh. 134, C. A.; American Tobacco Co. v. Guests 
supra; Jenkins v. Price, [1907] 2 (’h. 229 ; Evans v. Levy, [1910] 1 Gh. 452. 
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by way of pannlly beyond the costs of the claim and counter- 
claim (/t). 

325. If there are two or more defendants, and the plaintiff 
succeeds against one or more but fails as to another or others, 
the unsuccessful defendant may be ordered to pay the costs not only 
of the plaintiff, but also of tho successful defendant or defendants (i). 

326. The discretion as to costs, unless there are statutory 
provisions to the contrary, may be exorcised as regards the scale or 
amount of costs (k). 

327. The discretion as to costs must be exercised by the judge 
himself ; it cannot be delegated (i). 

328. Tf tlio judge Lxcrcises his discretion as to costs and there 
are materials upon which he can exercise it, no appeal lies from 
his order as to costs except with leave (m). But an appeal lies 
if the judge atfects to exercise a discretion and there are no materials 
upon which a discretion can be exen-ised, or if he is influenced 
Ijy considerations, which ought not tc/ affect tlio exercise of his 
discretion, or if lie does not exercise his discretion in a case in 
which he ought to do so (a), 

(lii.) Ooafs to Follow tha Event > 

329. Tho costs of any action which is tried with a jury follow 
the event (/;), unless the judge by whom tho action is tried or the 
court for good cause otherwise orders (c). 


(/t) WilmoU V. Barker (1881), 17 Cli. U. 772, 0. A. ; see Bradford Corporation 
V. Ewklea, [1891] 3 Oh. 53. tAs to tho question of costs when there is a countei- 
clitini, see p. 18], 

(t) 0/itld V. StmnvHj (1879), 11 Oh. D. 82, 0. A. ; Bullock v. London Oeneral 
Omnibus Co., [1907] 1 K. B. 264, 0. A. : iianderfton v. Blyth Theatre Co., [1903] 2 
K. B. 633, 0. A. ; Mullen v. London County Couvctl (1906), 51 Sol. Jo, 82 ; eeo 
The Milwall, [1905] P. 155, 0. A. ; Beaumont y. Senior, [1903] 1 K. B. 282 ■, and 
Bee note {f), p. 179, ante 

(Je) Neavea v. Sjjooner (1888), 36 W. ,R. 257, 0. A. As to scales of costs, see 
title Solicitous. 

(1) Corticene Floor Covertng Co. y. Tull, Glanvtlle Jh Co. (1879), 27 W. R. 373, 
0. A. ; compare Be Leiyfi, Roivehffe y, Leigh (1878), 26 W. It. 729, 0. A. ; 
Musman y. Boret (1892), 40 W. R. 352. 



i. R 756, 0. A ; Edmund v. Martell (1907), 24 T. L. R 25, 0. A.; eoe 
Metropolitan Aen/lum District v. Hill (1880), 5 App. Gas. 582. 

, {b) R. S. 0., Ord. 65, r. 1. “ Thoevent ” means hero thefinal judgment which 
determines the litigation (Forster v. Farguhar, [1893] 1 Q. B. 664, C.A.; Collins 
Y. If elch (1879), 6 C. P. I). 27 ; Creen v. ff^rtght (1877), 2 0. P. D. 354, 0. A, ; 
Field V. Great NoHhfrn Rail. Co. (1878), 3 Ex. D. 261 ; Brotherton v. Metro- 
politan District Joint Committee, [1894] 1 Q. B. 666, 0. A. ; Warina y. Pearman 
(1884), 32 W.*B. ,429; Parsons v. Ihrding (1877), 2 0. P. D. 119). The word 
** event” os used in the rule has a collective meaning, and in one action there 
may several events. The party who gets judgment is ^titled to the general 
costs of the action, unless tho judge or the court otherwise orders, but, if the 
opposite party succeeds on part of the claim, such party is entitled to the costi 


(c) For note (c) see next page. 
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of the part on which he succeeds {Myers v. De/Hes (18ft0), 6 Jlx. I). ISO.'O. A. ; 
Lund T. Camphell (1886), 14 Q. B. I). 821 ; Hawke v. Jirear (1885), 14 Q. 13. D. 
841, C. A.;, Jones v. Curlimj (1884), 13 Q. B. 1). 262, C. A.; Mu v. Leailva 



McCarthy V. CajJttalond Counties Bank, [1911] 2 K. B. 1088, 0. A ; nnd scop. 160, 
ante. If there is n claim and a counterclaim and the plaintiff succeeds on the 
claim and the defendant on the coiintorclaim, the plaintiff is entitled to tho costs 
of the action and the defendant to the costs of the eounteroloim (Shrapnel v. 
Zatny (1888), 20 Q. B. I). 234, C. A. ; Blake v. Ajpkyard (1878), 3 Ex. D. 
195; Ilewitt v. Blnmrr (1886), .3 T. L. R. 221, (\ A.; Potter v. Chambers 
(1878), 4 C. r. D. 69; Bnrvison v. Cray (1879). 40 L. T. 192; Wight v. Shaw 
(1887), 19 Q. B. 1). 396, C. A. ; Wilts, T)(rra<t and Somerset Dairy Produce Snjtply 
Association v. Hammond (1880), 5 T. Tj. B. 196, C. A.; Atlas Metal Co. v. 
Miller, [1898] 2 Q. B. 500, C. A. ; Shar}^ v. Haggith (1912), 106 L. T. 13, 
C. A.). If there are hoveral defendants and they all fail, they are all equally 
liable to pay costs, unlos.s extra coats are incurred by tho procee<linga of one 
defondnnt which are not attributable to tho other dofondanta (Stunwi v. Dixon 
(1889), 22 Q. B. D. 529, 0. A. ; Dansk Jtekyiriffcl Syndtkat Akheselskah v. Snell, 
[1908] 2 Ch. 127). If two defendants are rcpieseiitcd by tho tamo solicitor, and 
one defendant succeeds and the other fails, unless there is some agreeinent to 
the contrary as to the way in which the costs are to be borne, each defondnnt is 
liable to his solicitor for one-half of tho co.sts of the dcfonco, and that is the 
amount which tho plaintiff has to pay the siicco^sful defendant (Beaumont v. 
Senior, [1903] 1 K. B. 282). As to tho costs of mi action by two plaintiffs, 
see Oort (Viscount) v. Rtwney (1886), 17 Q. B. V. 625, C. A. 

(c) R. y. C., Ord. 65, r. 1. “Good cause" may be misconduct m com- 
mencing proceedings, or some miscarriage in the procedure, or an oppressive 
or vexatious way of conducting the proceodings, or making an exorbitant 
claim through carelessness or recklessness, or the fact that injustice would 
be caused by the allowance of ordinary costs. As to what is and what is not 
“ good cause," see Jones v. Curling (1884), 13 (1. B. 1). 202, 0. A. ; Podl v. Lewm, 
(\awcoHr <6 Co, (1884), 1 T. L. R. 165, 0. A. ; J^'orstcr v. Farquhar, [1893] 

1 Q. B. 564, C. A. ; Huxley v. West London Extenaign Hail. Co. (1889), 14 App. 

... .... .. . 


Oas. 26. For examples of “good cause," 


307, G. A. (conduct prior to notion); Moore v. (hll (1888), 
ers-v. Financial (1888), 5 T. L. 11. 12; Wood 


0. A. ; Myers 
T. L. R.‘272, 0. A. ; 


soo Harnett v. I'Ve (1880), 5 Ex. 

4 T. L. B. 738, 


V. COK (1889), 5 
J. (Q. n.) 566, C. A.; 



Williams V. Ward (1886), ,55 I, 

Tipping v. Jepson (1906), 22 T. !<. R. 743, G. A (where nominal damages only 
wore given; but seo Marahsier v. Steedman (1911), 27 T. L. B, 217); Harris v. 
PethericJc (1879), 4 Q. B. D. 611, C. A.; Jloberts v. Jones, [1891] 2 Q. B. 194 
(failure as to the substantial cause of action) ; Maegregor v. Clay and Carni- 
nada (1888), 4 T. L. R. 715, C. A. (carrying on action vexatiously) ; O'Connor 

- -- « nr m ^ MuUbl/ (1889), 

liia (Daroness), 
increusing the 

filamagos) ; Hooke v. Cxarnikow (1888), 4 T. L- R. 669 (denial of liability by one 
of two dofendauts) ; Bostock v. Itamsey Urhtu Council, [1900] 2 Q. B. 616, 
G. A. (conduct on defendant’s part which caused action to be brought) ; and see 
Sutcliffe V. Smith (1886), 2 T. L. E. 881, C. A ; Marriage y. Wilson (1589), 53 
J. P. 120; Whitmxyre v. O'lletlly, [1906] 2 I. It. 357, 0. A. ; Kast v Berkshire 
Cownty Cmncil (1911), 106 L. T. 65. Ine following are examples of matters 
held not to be “ good cause — Westgate v. Crowe, [1908] 1 K B. 24 (neglect 
to inform plaintiff of proper party to sue); (franvUUy. (1903), 72 L. J. 
(if. n.) 152, 0. A. (setting up Gaming Act ns defence); Elms v. Hedges, [1906] 
VV. N. 114 (setting up Statute of Limitations) ; Beckett y. Stiles (1888), 5 T. L. B. 
88, C. A. (refusal to go to arbitration) ; Canning v. Turner (1887), 3 T. L. ^ 
684, C. A. (conduct of which plaintiff was ignorant); see also WilU, Dprset 
emd Someiwef Dairy Produce Supply AssodaUon v. Harmund, supra; SdmuM v. 
MarteU (1907), 24 T. L. E. 25, C. A. ; Wight v. Shaw (1887), 19 Q. B. D. 396, 
0. A. As to the nature of the orders which for such “ good cause ” may be 
ipade, see supra. 
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330. An appeal lies as to the existence of good cause, but, it 
there is good cause, no appeal lies as to the exercise of the judge’s 
discretion (d). 

(iv.) Actions v'hch might haie hren commeurf-d in the Coimfg Court. 

331. If a plaintiff brings in the High Court an action which 
might have been coniiuenced in tlie county court (c), and recovers loss 
than X20 in an action founded on contract (./) and loss than .iJlO in 
an action founded on tort(/), he is not, without a special certificate 
or order, entitled to any costs; if lie recovers more than .1:20 but 
less than iJlOO in an action founded on contract, or more than .£10 
but less than £20 in an action founded on tort, ho is not entitled, 
unless he gets a special cortificate, to any morn costs than ho would 
have been entitled to if the action had boon brought m a county 
court (g). 


[ (fl) JfnrJct/ V. Wed /.(onion KiioKntw JlaiL Co. (1889), 14 App. Oas. 28 , JtooJcr 
V (Jiarm/cow (1888), 4 T li. 11 089; O’Coantn y. Star Nf‘ir.9ft(ifter OV ( 1898), 88 
L T. HO; »ml nco Kinncllv. Wal/ctr (1911), 2) T. L. B. 257, 0. A. 

(p) An action wliich injglifc liavc been conniu'nood in the county court moans 
an action over which tho county court hutl jimsdiction, c »/., nn action wheuo 
tlio amount chiimed is hoyoiid tho county court hniit hut tho arnoimt rccoverod 
iH within it {Solomon v. iMulhvfr, [1981] I K. T{. 76, C. A , whtro Lorc/ny v. 
Cole, [1894] 2 Q. Ji. 861, was followed fiud (JohlhiU v. Clarke (1898), 68 L. T. 
414, <li<?approvod) ; si'O Chaffietd r. Sahjnw'l (1879), 4 ('. 1^ 1). 459, 0. A ; 
J/olbornio V. ,/wua (1888), L. Jl. 4 0. P. 14; VtHnsy Jircsiauer (1871), L. it 
8 Q. U. 468; Blair v. Kisler (1888), 21 Q ]*. 1). 18.); Say<)ood v. Crass (188.)), 14 
(1. 11. T). .7.) ; Okina v. Morrison (1912), i;J6 L. T. Jo. 9 An to the p in '.(h cl ion 
of the county court genei ally, SCO title I’oi XTV Oonrrs, Vol. V"lll ,pp. 428 ctsaj. 

( /) As to actions founded on contract and on tort, poo title Action', Vol. J., 
p 48 

{</) County Courts Act, 1888 (.71 & 52 Viot c. 46), s. 116; Oouuty Courts 
Act. 1906 (3 Mdw. 7, c. 42), h 3. If tho pl.iiuhtf's claim is roilucod holow tho 
spocifiod sum by any matter which can bo ploadod or proved by way of dofencp 
or sot-olf, tho provision stated iii the text, supra, opphos {Pothr v. Clutmbcrs 
(1878), 4 0. Jh 457 ; Neale v. Clarle (1879), 4 Hx J). 286; 'I'li.'mr v. Berry 
(18.50), 6 Exoh. 8.78 ; Emwett <f' Co. v. Hcyn (1887), 36 "VV. It. 237 ; Loveiny v. 
Cole, [1891] 2 Q,. 11. 861). Jf tho pl!iintifr.s claim is biought bolo\/ tho 
ppecifiod sum by pnymcMit after actiorj brought, tho provipion difcs not apply 
0*earee v. Bolton, [1902] 2 JC. li. HI); hut it does ajiply when li\ss than the 
specified sum is paid info court and acco))tod in satipfaction {Bovhlmg v. Tyler 
(1863), 3 15. & S. 472, Parr v. Lilhrrup (1862), 1 JJ. & C. 615; h'fal v. May it 
Co. (1899), 16 T. Tj. h. 307, C. A). Tho piovision has no application to a 
counterclaim {Blake v Appleyard (1878), .3 Ex. I). 195 ; Anion v. Bahhett (1889), 
22 Q. ll. D. 543, C. A.; T'moin v. Tnmmimj {\.%%S), 21 U 15. D, 230; Wood/ a 
Patent Brick Go. v. Clole (1896), 40 Sol. Jo. 390). It the plaintiff recovers loss 
than the specified Hiuonnt from one defendant jointly with other defend ante, but 
n larger amount fiom the other defondriuts iu respect of a poparate cause of 
action, the provision applies as to the plaintiff’s costs as against the one defen- 
dant {Duxlntry v. Borlow, [1901] 2 K. J3. 23, C. A.). If a plaintift in an action 
to which the provision aiiplies recovers loss than the specified amount, he is 
entitled to High Court costs, if a judge of the High Court or an official referee 
(not an under-sheriff (Cbr V. Hid (1892), 67 Ii. T. 26), or a master {HaycoeJee, 
Ltd. V. MidhoUand, [1904] 1 K. 15. 145) ) certifies that there was sufficient reason 
for bringing the action in that court, or if a judge of the High Court at chambers 
(not a master {Haycoika, JAd. v. M ulholland, sufira ) ) by order allows such costs, 
or if, in an action founded on contract, tlio plaintiff within twenty9>ne daya 
after the service of tho writ, or within such farther time os may be ordeired by 
the High Court or a judge (not a master), obtains .nn order under R. S. 0., 
Ord. 14, empowering him to enter juilgmont for a sum of £20 or more ; soe^ 
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(v.) Atnotinl and Allowance of Coete, 

332 . The costs the payment of which the judge in an action 
has power to order are in general the taxed costs. A judge has 
power to assess the costs and fix the sum to bo paid or to order the 
payment of part of the taxed costs, but the usual coiuse is simply 
to give judgment for tho successful litigant witli costs to he taxed, 
and the costs are then taxed by an ollicer of tho court (/*). There 
is no power to award in rospoct of costs anything more than 
the taxed costs (?.).' 

333 . In general the costs are taxed as between party and party {k). 

In matters of equitable jurisdiction (Z), and in cases wliero there 

is express statutory provisioji to that effect (;a)> ^u^d, in cases where 
there is an obligation to indemnify or contribute (n), costs to be 
taxed as between solicitor and client may bo awarded ; but in 
general there is no power to award such costs (o). 

334 . In ilio taxation of party and party costs there are two 
scales, a liiglier and a lower, and tho court or a judge at tlie trial or 
hearing or further consideration of a cause or matter, or of any 
application therein, may allow eost.s on tho liigher sealo, if there are 
special grounds for such allowance arising out of tho nature and 
importance or diflicnlty or urgency ot the (*ase(p). 

llarkir V (1S89), !i.'{ Q 15 J.) 8. But there is uo ])owor iu Iho’lJigh 

(Wit to muko such a ccililic.ilo oi rwiler whoii tlio .ictuui is roinitlMd lo Iho 
county court {Ihuirtv [1898] 1 Q. 15. 001, U. A ; Uarrn v Jinhfc, 

1 1892] 2 (1. 15 lOOO. (' A ). iii^Umci*'. of su<*h an onlor homg niailo, seo 
WilLiamsy Alien (1889). 00 L T. 101; Uteve (hhwn, [1891] I (i 15 002, C. A. ; 
Olans V. Moinson, (1912), ISO Ji. 'L\ Jo. 9; of its being refused, IJoUniroto v. Jones 
(1808), L, 11, 4(', J’ 11 'riioio is uo appeal from the doci''iou of tho judge 
allowing or disfilkiwiiig High Coort co'.t.s y. Mon/an (1889), 21 U. 15. D. 

18). As to ft county court de.iling with tins c-o^l^ in roruittod actions, see 
Mentors, L(J. y. I'lmns, [1912] 1 K . 15 2.51; afBripnd \nh nom Mtniof's, JAd. v. 
White (1912), oO !8ol. Jo. 602, C. A ; title Oouni’Y t’oriu’s, Vol. VIII , pp. 680 
rf seq. 

(h) As to such olllcors, soo tillo Solum roit.s. 

(i) See Oariidt v. Jlrwlhy (1878), 0 ^5]Jp. 911, 967 ; 11. S. C., Urd. 06, 

rr. 8, 2.‘5; ibid., App N. As to awarding county court costs, .scop 182. ante. 
A judgment aw.irdiiig costs i.s drawn up geiicially in Iho form “ that tho 
recover against tho costs to bo taxod ” ; see it. S. C., App. F, Forms of 

Judgment. 

(it) As to taxation of costs, soo ibid , Ord. 66, rr. 18, 19, 22, 27 , title Solicitors. 

(Z) Andrews v. Hornes (1887), 39 (-h. D 133, C. A. ; lie Davies, JenJaus v. 
Davies (1891), 04 L. T. 824; Jie MedlanU, Eland v. Medland (1889), 41 Oh. JD. 
476, 0. A. 

(m) E.q., under the Pubhc Authorities Protection Act, 1893 (50 & 57 Vict. 
c. 01), 8. 1 (h) , see title Public Au'wiobiiies Public , soo also 

title Patents and Inventions, Vol. XXll., pp. 225, 220. 

(a) See Oerson v. Simpson, [1903] 2 K. B. 197, C. A.; (il,lo.s Ex>.( UTOBg^ AND 
Administrators, Vol. aIIV., pp. 320, 352 , (Iuarantek, Vol. XV , p. 486. 

(o) Cockbum v. Edwards (1881), 18 Ch. I> 449, C. A, ; Andrews v. Barnes 
(1888), 39 Ch. D. 133, C. A. ; Sturrock v. p898), 68 L. J (q. B.) 165. 

As to double onats, see Limitalious of Actions and dosts Act, 1842 (5 & 6 Vict. 
c. 97), ss. 1, 2 ; Prison Act, 1805 (28 & 29 Vict c 126), s. 49 ; Public Authorities 
Protection Act, 1893 (56 & 57 Vict. c. 61), s 2, Itceve v. Gibson, [1891] 1 LI. B. 
652, 0. A.; Garnett v. Bradley (1878), 3 App. Cos. 944, 967; Avery v. Froocf, 
11891] 8 Oh. 116,0. A. 

(j) ) R. S. 0., OrJ. 65, r. 9, ibil., App N; see Paine v. Chuholm, 
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335. When costs aro awarded to a successful litigant, the costs 
winch aro allowed are the reasouable costs of the proceedings of such 
])arty in the action, including the costs incurred in the obtaining 
the ussistnuce of solicitors anti counsel, the expenses of tho various 
steps in the aetioii, of any interlocutory poceedinga of the trial 
itself, and of the proceedings uj) to the signing of judgment (q'). 

All such costs, charges, and expenses are to be allowed by 
the taxing master as appear to him necessary or proper for the 
attainment of justice or for defending the rights ©f any party, but, 
save as against tho party who incurred the same, no costs are to be 
allowed wliich appear to have been incurred or increased through 
over-caution, negligence, or by mistake, or by payment of special 
fees to counsel or special charges or expenses to witnesses or other 
persons, or by other unusual expenses (r). 

[1891] 1 Q. ]{. 531, C. A.; Williamson v. North Staffordshire Jtail. Co. (1886), 32 
Ch. D. 399, C. A ; Jtinnyton v. darden^ [1901] 1 Ch. 661 ; Ed(jnujton v. i'itz~ 
mnurtce (1881), 32 W. K. 818. Iiistanoc-s of Hpecial grounds aro Daries v. Davies 
(1887), 36 Ch. 1). 369, 0. A. ; Jle f.eeuw. Rein y H rathall (1892), 93 L. T. Jo. 333; 
MtmtoU V. Cobhett (1891), 38 yol. Jo. 620, !tu'tn<itvn \. Garden, sujtra (trial 
occupying coiwidorahlo time and raising niatto' 4 of great importance to w>th 
Bide.s); The Rohm, [1892] P. 95 (number of scicntilic witnesses ossential); 
Moseley V. Victorin Rubber Co. (1887), 57 L. T. M2 (case requiring special 
knowledge) ; see also Fraser v. Province of BrescMi Steam Tramways Co. (1887), 
56 L. T. 771, Turton v. Turtm (1889), 42 Oh. D. 128, M9, C. A.; Pool&yU 
Trustef y. Whstham (1886), 33 On. D. 76, 111, 0. A.; Rc ChaytoFa Settled 
Estates Act (1884), 25 ('h. J). 651. Por instancos of cases held not to show 
special grounds, see WiUiamscm v. North Staffordshire Rail. Co , supra (case 
lasting five days); Assets Development Co. v. Close, [1900] 2 Ch. 717 (allegation 
of fraud); A.~0. v. Edwards, [1891] 1 Oh. 194; She (field and South Yorkshire 
Iluildiny Soitety v. Aizlewood (1889), 44 Ch. 1). 4i2 ; Stamford [Earl) v. Dawson 
(1867), L. 11. 4 Eq. 352 (points of ditliculty raised). An appeal lies from an 
order allowing co.sts o?i the higher scale on the que.stion whether there are 
special ground.s, but not on<' the mode in which discretion has been exorcised 
[Paine v. Chxshohn, [1891] 1 Q. B. 531, 0. A.-, and see Automatic Weiyhing 
Machine Co. v. Knight [im), 6 B. P. 0. 297, 310). 

((/) For tho special allowances and general regulations which apply to all 
proceedings and all taxations in the Supremo Court, see, a.s to writs oi summons, 
special cases, i)leading.s, affidavits in answer to interrogatories and admi.'irioziB 
under B. S. C., Ord. 32, r. 4, ibid.. Old 65, r. 27 (1); as to drawing 
and copy of pleading or other document, ibid., r. 27 (2) ; as to instructions to 
sue or defend and the preparation of brief, ibid., r. 27 (3) ; as to affidavits, 
ibM., r. 27 (4); as to instructions and drawing affidavits, in answer to iutei- 
rogatories, ibid., r. 27 [S); as to delivery of pleadings, service and notices, 
ibtd., T. 27 (6) ; as to j^msals, ibid., r. 27 (7) ; as to when the same solicitor is 
acting for two or more defendjiiits, ibid., r. 27 (8) ; as to evidence, ibid., r. 27 (9J ; 
as to agency correajwndenco, r. 27 (10) ; as to attendance upon registrar in 
the Chancery Division, ihid., r. 27 (11) ; as to attendance at judge’s chambers, 
tbid., r. 27 (12); as to costs occasioned by non-attendance, ibid., r. 27 (13) ; os 
to counsel, ilm., r. 27 (15), (16); as to inspection of documents, t6tci.,r. 27 (17); 
as to taking copies of documents, ibid , r. 27 (18); as disallowanco of unueces- 
saiy costs, iMd., r, 27 f20); as to set-off, ibid., r. 27 (21); as to unnecessary- 
appearance, ibid., r. 27 (22) ; os to applicaiious as to time, ibid., r. 27 (23). 

As to the details of tne items in a bill of costs and the amount allowed, see 
ibid., App. N ; and see, generally, title Sotjcitors. As to the taxation of costs, 
see title SouoiVORS. As to lodgment of bills of costs for taxation, and as to 
review of taxation, see ibid. ; as to the procedure to enable a litigant to obtain 
an order for a bill of ousts delivered to him by his own solicitor, see Soliciton 
Act, 1843 (6 & 7 Viet. o. 73), ss. 37, 38 ; title SouctpoM. 

(r) E. S. 0., Ord. 63, r. 27(29) ; see also ihid., r. 27 (20). as to the disaUow- 
•nce of improper, vexatious, and unnecessary costs. As to witnesses, such 
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336. When the costs have been taxed, the taxing master gives 
his certificate or allocatur for the amount of the costs, and an entry 

of the amount of the costs is made on the judgment («). 

— - - 

just and reasonable charges and expenses us appear to have been properly 
lucurred in procuring evidence and the attendance of witnesses are allowed ; see 
R. S. C., Ord. 65, r. 27 (9). The matter is one for the discretion of the taxing 
master {Turnbull v. Janaon (1878), 3 0. P. D. 264; Kast Stonehouae Local Board 
V. Victoria Brewery Co., [1895] 2 Gh. 514; WtndJiam v. Jiatnton (1888), 21 
Q. B. D. 199 ; BrighVa Trmtcta v. Sellar, [1904] 1 Oh. 369. A party who is a 
noccssoiy witness may be allowed expenses and compensation for loss of time 
whether the witness is a witness of fact or an export witness called to give his 
opinion (Practice Note, Hilary, 1902 ; see Howes v. Barber (1852), 18 Q. B. 688 ; 
Dowdell V. Australian Royal Mail Co. (1854), 3 E. & B. 902; Anaett v. 
Marahall (1853), Bail Gt. Gas. 147); and as to travelling expenses, see Calvert 
V. Scinde Rati. Co. (lS6o), 18 0. B. (N. 8.) 306) ; see title Evidence, 
Vol. XIII., pp. 578, 583. As to allowances to scientific or expert witnesses, 
see Smith v. Jiuller (1875), L. E. 19 blq. 473; Batley v. Kynock (1875), L. E. 20 
Eq. 632; MacMey v. Chdhny worth (1877), 2 0. P. Ih 273 ; Thompson v. Moore 
(1890), 25 L. E. Ir. 98 ; Leonhardt v. Kalle, [1895] W. N. 97 ; Beav/ort {Duke) 
V. Ashbumham (Lord) (1863), 13 C. B. (n. s.) 598; Stanqer Leathes v. Stanyer 
Leathes, [1879] W. N. 86; Drew v. tfbao/ync (1868), 4 T. L. E. 717; A.-G. v. 
Bvrmtnyharn etc. Drainage Board (1908), 52 Sol. Jo. 855. As to witnefftos 
brought from abroad, see Tremain Barrett (1815), 6 Taunt. 88; Seymour v. 
Saunders (1872), 20 W. E. 832 ; Sbrewsbiny {Karl) v. Troppea (1862), 31 L. J. 
(CH.) 680 ; Bicufiso v. Marypeyrt Harbour Trustees, [1884] ^V. N. 85 ; The City of 
Lucknow (1884), 51 Ij. T. 907. As to costs of examining witnesses abroad, 
see Wentworth v. Lloyd (1865), 34 Beav. 455 ; Wentworth v. Lloyd (1866) Tj. E. 

2 Eq. 607. As a rule, where a witness has bt'en rejected by the judge, his 
expenses are disallowed ((/«/Zomw/ v. A'tyu'orth {18'}4), 15 C. B. 228; Booth r. 
B^h (1838), 1 Bo.'iv. 125, 130; Harvey v. Mount (18*15^, 8 Beav. 439 ; Farrow v. 
Rees (1840), 4 Beav. 18, 23); but tbo mere fact tnat a witness was not 
examined at the trial is not suflioient ground for disallowing his exponsos 
{O’Meara v. Barry, [1895] 2 1. E. 454 ; Gregg ifc Co. v. Gardner, [1897] 2 I. R. 
122; Wirh steed v. Biggs (1885), 52 L. T. 428; Levetus v. Newton (18831, 28 
Sol. Jo. 166; London, Chatham and Dover Rail. Co, v. South Fa stern Rail. Co. 
(1889), 60 L. T. 753). The exponsos of witnesses brought up for cross- 
examination should ordinarily be allowed {Uwbarda v. Goddard (1875), 10 Gh. 
App. 288 ; Clark v. Malpas (No. 2) (1863), 31 Beav. 554). The travollmg and 
hotel expenses of witnesses are in the discretion of the taxing master {Thomas 
V. Parry, [1880] W. N. 184; Commissioner for Railways v, Rourke, [1896] 
A. 0. 5|94, P. U. ; Potter v. Rankin (1870), L. E. 5 C. P. 518 ; The Bahia (1865), 
L, B. i A. & E. 14 ; The City of Lucknow, auma). Costs of tho shorthand 
notes of the evidence are not in general allowed on party and party taxation, 
unless there is an agreement to that oiTect, or unless there is a special order 
made allowing them {Osmorui v. Mutual Cycle and Manufacturing Supply Co., 
[1899] 2 Q. B. 488, 0. A.; Ktricwood v. Webster (1878), 9 Gh. 1). 239 ; Bujshy 
V. Dickinson (1876), 4 Oh. D. 24, 32, C. A. ; Olasier v. Rolls (1889), 59 It. J. 
(CH.) 63, C. A.; Re Day, Hr parte Steed (1884), 33 W. E. 80; rnt/ar v. Sugg 
(1892), 9 R. P. 0. 1 13, G. A. ; Singer Manufaiturwg Co. v. Loog (1883), 52 L. J. (cu.) 
288, 0. A. ; Re De Nicola, De Nicola v. Curlier (1906), 51 Sol. Jo. 47 ; Re Nation, 
Nation v. Hamilton (1887), 57 L. T. 648; Fast London Rail. Co. v. Riotr Thames 
Conservators (1904), 48 Sol. Jo. 492 ; Re Blt/fh and Fanahawe (1882), 10 Q. B. 1). 
207, 0. A.; Re Norman (1886), 16 Q. B. 1). 673, 0. A.; Rymilt v. Neal (1886), 2 
T. L. K. 879, 0. A. ; Ashworth v. Outram (1878), 9 Ch. U. 483, 0. A. ; Hill v. 
Metropolitan District Asylum Manaqera (1880), 49 L. J. (Q. B.) 668, 0. A. ; De la 
ITorr (Earl) v. Miles (1881), 19 Ch. D. 80. 0. A. ; The Turret Court (1901), 84 , 
L.T. 331 ; Lee Conservancy Board v. Button (1879), 12 Ch.D. 383, G. A. ; Watson 
V. Great Western Rail. Co. (1880), 6 Q. B. l->. 163; Re Morse, parte Latimer, 
Clarke, Muirhead dr Co. (1891), 65 L. T. 552; Re Hilleary and Taylor (1887), 
36 Ch. jp. 262, 0. A, ; Barber v. Burt, [1894] 2 Q. B. 437 ; Jones v. Ltanrwst 
Urban Cawu^, [1911] 1 Gh. 393). As to the allowance of cotmsers fees, see title 
Bariustsrs, Tol. n., p. 418. As to other costs, see title SoLiciTona. 

(«) See E. S. C., App. F, Forms of Judgment ; and see title SoiiTCiTona. 
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PllACTICE AND PnOOEDURK. 

Sect. 2 . — Actions by ami against Paupers, 

337. A person in ay he adniittod to .sue or do lend as a pauper on 
])roof that he is not ^\ortli £25 apart from his wearing apparel and 
tliG subject-matter of the cause or matter {t). 

338. lleforo a piirson is adinitled to sue as a pauper, he must 
obtain an opinion IVom coiinse.l that ho has reaso7ial)lo grounds for 
profooding. The case laid before coiinKol and Ins o]iinioiH«), \vith an 
aflidavit of the party or his solicitor that the case contains a full 
and tnio statement of all the in.iterial facts to the best of his 
knowledge and belief, must bo produced at chanil)ors, and an 
application (5) for leave to sue in, Jonnd pauperis made (o). 

Sect. 3.' -Originating Summons. 

Sv-iSKcr. 1. — 1(7/''// 

339. Every smuinons oilier than one in a ponding oanrso or 
matter is an originainig suminnin (//). 

Applications for the dote ••'nina tine oE rpu'stions of const ruction 
arising nnd-M* d/'ods or other iiodruiii 'nts(c) and certain applica- 
tions under the Trnshe Act, IS!)!) ( /’), applieslions to*' ihe 
determination of certain (jn/istioiis arising in ihe administration of 

As to irilonri cert ificjites, sec P. S. (’ , Ord. 65, r. 27 (17) (b) ; Ord. 52, 
r. 26. 

(«) Ibid , Ord. 16, r 22 ; 2rr./5/j v. Thoil of frchuid (1886), 14 App Oas. 
4111 ; lie (Jobhelt (1858), 27 L .1. (uK ) 166 ; (tfewents v. London and North 
fhit/. To , ri8t)l-l 2 Q li 4S2, .\ : M nUrnei^m v . Conl'fon {'Sty. 2) 

(1888), 21 (i. n I). 3 ; snul, as to ]/i(»eeilui(‘, ni jonna pauperis eoiieially, seo 
titles llARUiSTKiis, Vol 11., |)]i. :>72 (pauper lili}r ml’s lurlil- ol audienee). 376 
(couasid’s opinion iieoCMsary), 3S6 (a -.siirmiiLC eounsol) ; It I'Mi \\ i> an n Wii'']*: 
Vol. XVI., |)p. 505 (iiialrimoiiial raii't's), .562 (appe.il to llonstj of Jiords) ; 
Inkant.S and (’iiiM/ricN, ,VoI. XV il , p. 135 (next Iriend suing in foi mil 
pnitpens) ; M \s'< i a am> ►Sr.avwr, V'ol. X.K , ]> 2t0 (appi'.iJ to IJonse of 
Lords in xvoikiiieii’s compeiis.itioii eases in jormd ganpcri '^) ; 1*aiiliami:.\t. 
Vol. XXI , p. 647 (petition to sue in forma paupom). 

{fi) A peifioii who VMshes to defciid as jt p.i,u])ei need not lay ^ .isc l-cforo 
counsel [Ifandfoid v Vloihc {(Jcorifr). Lid,, | 1607) 1 K. !» IS, 0. A ). \s to 
inspect ion of the ease laid beloio eoniisel, sec Slonne \ Jiritnni iStcat t-ihip 
Co , [1867] 1 t) IJ. 185, r. A 

{h) 'I’lu' iippln-atiou leust be snppoitcd by an afiidavit. as to the means of 
tlio appheaiit ; seo f\ i/d<l v, Livnpool W'alrh Cojninillrr, flOOSI \V. X 20, 
C \ ; lie Atkin's Tiitsts. SnnUt v. AlLtn, [1609J I Ch. 471 : A'e liobcrts, 
Kiff V. Jioberf,s (1880). 33 Ch 1). 26.5, (’ A. 

(c) 11 P. (t.. Old 10,11 2*1,21 No lee is to h<‘ payalde hv a pauper to 
his coun.sel or solieiKu' {tlmt, r 24). Ah to (ho onlev giving leave, see P'rat/ 
V. ro»/efi (1868), Iv i: 3Q B 21 1: Drcnntniy .ladrcM' ( 1800), 1 Cii. App. 
300 As to the " Mini solieitor acting for a pauper deteud-int, see title 
(’onirrs, Vol. IX . p 71. 

id) li. S. C., Old 71, T. lA. 

(c) Jbul., Ord. 51 V; see Jie '\ohbs, Xohbi v Lnw Eevemiomny Intere^tt 
Soririy, 11866] 2 I'li. 830; Leins v. Ciecn, [1905] 2 (Jh. 340; Mason v. 
Uchuppisser (IS^h), 81 L. T. 147 ; NieJndts v. A'lrhoUs (18611), 81 L T. 811 ; 
Hunt V Hunt (1607), 67 L. T. 822. (t A ; lie Freme's Conirad, [1895] 2 
Ch. 2.56 ; Jiosceri v Jones (1904), 48 Sol. Jo. 636: Morgan's Brewery Co, v. 
Cross! ill, [1602] 1 Cli. 898; He Amalgamated Society of Jimlway Servants, 
Addt^n V. Pilcher, [1910J 2 Ch. 547 ; title Deeds and Other Instruments, 
Vol. X., p. 433. 

(/) 56 At 67 Viet. o. 63 ; see E. S. €., Ord. 64 ij ; title Trusts and 
Trustees. 
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an estate or trust (^), and applications for the aB(5ert.iiiiment of the 
heir-at-law or any devisee or lef^atec (h) for the pnr])(^s('s of the Land 
Transfer Act, 1897 (i), may be coniiuenced by orifjinating summons. 

Applicatiions may be made by originating siimnuuis in chanibers 
in the Chancery Jlivision m matters which fall within tlie scope of 
the business transacted in those chambers (/c). 

Suu-Sec'I’. 2 . — Fdna and Issue of Oruiinafimj t^iiinmous. 

340. All originating summons must be in a prciscribed form, 
with such variations as circumstances may require (/). It is 
prepared liy the applicant or his solicitor and sealed in the Central 
Ollice, and when so sealed is deemed to be issued 

Kl’ii-Sect ‘.i.— Seruue. 

341. An originating summons, or a concurrent originating 
summons, should lie sorved personally in the same way as a writ 
of summons is served (n), unless there is an undertaking by a 
solicitor to accept service or unless an order for substituted service 
is ma<le (o). An originating summons or a noti(;o of such summons 
may by leave be sorved out of the jurisdiction ip). 

342. In (Xirtaiii applications directions may be given as to 
the persons to be sorved willi tlie .summons (7). Persons who are 
interested in the subjoct-inatier of the application should be served, 
unless service is dispensed with by onler fO* 

fcjrij-SKCT. 1 . — - J j>f>rura?ue. 

343. Some originating siimmon.Ne,s require appearance, some do 
iiot(s). In the CHse of the former, the parties served with the 

ig) K. S. C., Old. 5.5, r. 3 ; sco title Kxkcdtors and Administkatobs, 
Vol. XIV., p. 3.M. All application for the declaration of a rosalting 
trust, on the failure of the, speeilic I rusts of an inslniinont, on the ground 
ot illegality, cannol bo iimdo by ouginatiug summons {Ke Amalgamated 
Soctety of Railway Svivants, Adihson v Pihhcr, flOJOJ 2 (^i, 547) 

(h) R. 8. C., Old. 55, r. 4.4 ; see title ICxD<;i xuiw and Administbators, 
Vol. XIV., p. 3.35. 

(i) 60 & tfl Viel. c 65. 

(Jc) See p. 189, post, R. S. iX, Ord. 55, r. 2. As to proceeding by 
petilion instCcad of by summons, sec AV Jlelhleliem and iJndcwell Hospitals 
(1885), 30 Ch. Jl. 641 ; AV lluigrcnt e's Trusts, Rx parte Bradford Cor- 
poration (1888), 58 L. T. 367; Ac Martin atul Varlow (1894), 43 VV, R. 
247 ; Bx parte Finsbury and ihly of J,ondon Savings Bank Trustees, [1886] 
W. N. 160. 

(0 R. S. C , Ord. 54, r. 4«. For forme, see ibid,, App. K, Forms 
Nos. lA, In, IG, In. 

(to) R. S. C., Ord. 54, rr. 4 b, H ; Practice Masters Rules, r. 7. 

(n) Scop 115, anb; 

( 0 ) R. S. C., Ord. 4, r. 4 ; see ibid., Ord. 9, r. 2 ; ibid , Ord. 6, rr. 1 a, 2a 
(J uly, 1911). As to substituted service, see p. 117, ante ; Townend v. 
Brandenburg (1893), 39 Sol. Jo. 15 J. 

(p) R. S. (^., Ord. ll,r. 8 a; and see pp. 117, 118, ante; and as to 
service of summons on an arhitiutor acting for a party out of the juris- 
diction, see Benny, Mott, and Dickson v. Standard Export Lumber Co., Ltd., 
[1912] 2 K. B. 642. 0. A. 

iq) R. S. C.. Ord. 64 a, r. 2 ; Ord. 54i5, r. 4 (2). • 

(r) See ibid., Ord. 64c, r. 7 ; and see Taylor v. Demvy, Moll, Dickson, 

[1912] W. N. 186, ILL 

i$) Appearance is not required to the originating summonses specified 
in iiid., Ord. 64, r. 4 f. 
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Practice and Procedure. 


SacT. 3. 

Originating 

Sammons. 


Motions. 


Hearing of 
motions. 


Petitions. 


Biimmons must enter appearances at the Central Office (t). A 
j)fbiLy served ipay enter an appearance at any time before the hear- 
ing of the suniinons ; if he appears at any time after the time 
limited by the siininions for appearance, he is not, unless it is 
otherwise ordere<l, entitled to any further time for any purpose 
than if he had appesared according to the summons (a). 

Sect. 4. — Proceedings Peculiar to the Chancery Division (b), 
Sub-Sec r. 1. — Motions. 

344. In the Chancery Division an application to a judge in 
court is made by motion (c). Such a motion may be made in an 
action, or it may itself be an originating motion coraineiicing 
proceedings (</). With certain exceptions (e), no motion can be 
made without notice to the parties affected (/). 

345. Ill the Chancery Division, motions are not usually set 
down, but are hoard on the ordinary motion days. Counsel are 
called upon to move according to their seniority, and each counsel 
called upon lias the right to make two opposed motions before 
the next counsel is called upon (g). The evidence in support of the 
motion is generally given by affidavit, but oral evidenco may be 
heard (/t). 

Sub-Seot 2. — Petitions. 

346. Petitions may be presented in an action or may themselves 
originate an action (i). 

(t) 11. S. 0., Ord 54, r. 4c. As to cases where an appearance is not 
required by a respomlont to an originating summons, see ibid., i. 4 f. 

(a) Ibid., r. 4c. 

{bj As to the registrars of the fhancory Division, and as to their duties, 
BOO titles ("OURTS, Vol IX., p. 68; Judgments and Orders, Vol. XVIII., 
pp. 100 et sea., 204. • 

(c) R. S. 0,, Ord. 62, r. 1. 

(d) See ibid., Ord. 5, r. 9 (c). A notice of an originating motion must be 
served in the same >vuy as a writ of summons (ibid., Ord. 4, r. 4 ; and see 

5 116, ante) ; as to llio procedure in the Chancery Division, Bee Xe A bbott*s 
'rademark (1904), 48 Sol. Jo, 351 ; Re King Co.’« Trademark, 11892] 
2 Ch. 462. C. A. 

(c) K.g., motions for an order of course, an order which may be made 
absolute in the first instance, or an order to show cause, motion to make an 
order of the House of Lords an order of the High Court, or application for 
mandamus, injunction or receiver; see Yearly Practice o the Supreme 
Court, 1912, pp. 730. 731. 

(/) R, S. C., Old. .52, r. 3., Two clear days’ notice must be ^ven, unless 
there is special leave to the contrary (ibid., r. 5). As to the judge order- 
ing notice to be givim to persons who have not had notice, see ibid., r. 0. 
In cases under ibid., r. 4, the grounds of the application must be stated in 
general terms. As to placing an originating motion in the non-witness list, 
see JSe WaUon Co.’s Application (1911), 28 R. P. C. 167. 

(g) See title Babri.sters, Vol. II., p. 414. 

(%) In cases under R. S. C., Ord. 52, r. 4, a copy of the affidavit intended 
to be used must bo served with the notice of motion. As to a motion 
supported by affidavits being ordered to be heard with witnesses, see 
Cneaier (Dearfand Chapter) v. Smelting Oorporaiion, [1902] W. N. 6. 

(t) Petitions of right may be brought in any division ; see title Crown 
Praotice, Vol. X., p. 20 ; petitions m matrimonial matters are ^brought 
in the Probate, Divorce, and Admiralty Division; see title Husband and’ 
Wife, Vol XVI-, pp 497 ei eeq. ; other petitions are in practice confined 
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347. At the foot of every petition, not being a ‘‘petition of b»ot. 4 . 

course ” O'), presented to the court and of every copy a statement Procee^gs 
must be made of the persons, if any, intended to be served (k). Peculiar 

A petition, unless leave is given to the contrary, must be served 
at least two clear days before the day appointed for the hearing (/)• 

Sub-Sect. 3. — Proc&lure in Chambers. Serrioe of 

348. Every application at chambers not made cx parte must be petitions, 

made by summons (m). Application. 

Every application for payment or transfer out of court, and every 
other application made ex parte in which the judge or proper officer 
thinks M so to require, must be made by summons (n). 

349. The business in chambers of the judges of the Chancery Buainesa 
Division is carried on in conjunction with their court business (o). 

The busine^sa in cliambers in the Chancery Division includes the 
following matters (/>) : — 

(1) Applications for payment or transfer to any persons of any 
cash or securities sta)](li]]g to the credit of any cause or matter, 
where there has been a judgment or order declai'ing the rights pr 
where the title depends only upon proof of the identity or birth, 
marriage, or death of any person (fj) ; 

(2) Applications for payment or transfer of any cash or securities 
standing to the credit of any cause or inattor, where the cash does 
not exceed dUl,000 or the securities are of a nominal value not 
exceeding X*l,000(r); 


to the ("hanccry Division. As to jioliiioiis and petitionors, see Jiidioaiuro 
Act, 1873 (30 & 37 Viet. c. 60), s. 100 ; J{ S. Ord. 10, rr. 4, 9 ; Old. 62, 
IT. 10 — 18; Ord. 61, r. 19 ; Ord. 62, r. IM Many applications which were 
formerly made by petition may now be made by originating summons ; see 
ibid., Ord. 65, r. 2 ; Ord 54ij. As to a petition for an order determining 
the class of person entitled to an unclaimed fu^d iu court, see IVilson v. 
OAttfcA (1911), 106 L. T. 31. 

(j) A petition which does not require to be ansivercd is called a “ peti- 
tion of course ” ; see R. IS. 0., Ord 62, r. 18. Other petitions ai’C called 
‘'special petitions.” 

(k) Ibid., Ord. 52, r. 16. 

(l) Ibid., Ord. 52, r. 17. An originating petition must bo served like a 
writ of summons {ibid., Ord. 4, r. 4) ; sec p. 115, ante. It may be served 
out of the jurisdiction (R. S. C., Oid. 11, r. 8 a); see pp. 117, 118, ante. 
As to cases where service may be dispensed with, see Alexfinder v. 
Maegowski (1898), 105 L. T. Jo. 164 ; Practice Note, [1907J W. N. 44. 

(«i) R. S. C., Ord. 64, r. 1. 

(») Ibid., r. 2. As to the form of a summons which is not an originating 
summons, see ibid., r. 10 ; App. K, Fonn 1. Summonses are not to be 
altered after they are sealed except upon application at chambers. 

(o) Ibid., Ord. 56, r. 1. As to counsel in chambers, see ibid., r. Ia; 
title Barristers, Vol. II., p. 419. 

(p) E. S. C., Ord. 65, r. 1. 

Iq) Ibid., r. 2 (1). Application is ordinarily made by summonsy, but 
where a question of construction is involved, a petition should be presented 
{Be Eioke, Ex parte North Eastern Bail. Co. (1894), 63 L. J. (cii.) 668). So 
also, where the fund in question exceeds £1,000 and difficult questions arise 
{Be Birkin, Birkin v. Birkin, [1901] W. N. 33), though the mere fact that 
the fund exceeds £1,000 is not enough {Bales v. Moore (1888), 38 Ch. D. 
381; Be Broadwood (1886), 55 L. J. (cn.) 646; Be Bhodes (1888), 31 
Cfa. D. A9). As to the practice in the ease of a fund not dealt with for a 
lohE period, see Wilson v. Church (1012), 133 L. T. Jo. 282. 

Lr) B. S. C., Ord. 65. r. 2 (2). 
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(3) Applications for payment to any person of the di^dend or 
iriLorest on any securities standing to the credit of any cause or 
lojitter (a) ; 

(4) Applications under tlie Parliamentary I)ei)OHits Act, 1846(?>), 
or any otluir Act relating to parliamentary deposits, for investment, 
payment of dividends, and payment out of court (c) ; 

(5) Applications for interim and permanent investment and for 
payment of dividends under tli<3 Lands Clauses Consolidation Act, 
1845 (d), and any other Act wluu-eby the purchase-money of any 
projK'.rty sold is directed to be ]):iid into court (e) ; 

(6) A]iplications on behalf of infants under the Infants’ Property 
Act, 1830(7), wliere the infant is a ward of court, or the adminis- 
tration of the estate of the infant or the maintenance of the infant 
is under the direction of the court (//) ; 

(7) Ajiplicaiioiis undei the Intant Settlements Act, 1855 (/i), for 
the settlement of any propeity of any infant on marriage (i) ; 

(8) Apf)lications under the Copyhold Acts res])Octing any securities 
or money in couit(/v); 

(9) Api)li«‘iiti()ns as to the guaixh.inship and maintonance or 
advancement of infants (Z) ; 

(10) Ap 2 )licatiofis connected with the management of pro2)erfcy(;/0j 

(11) Apidicatioiis for or relating to the sale by auction or private 
contract of pro])erty (n) ; 

(1*2) All aiiplications uiiJor the Solicitors Act, 1843 (o) (not being 


(«) R. 8. C., Old. 55, r. 2 (3). 

{h) 0 & 10 Viet, c 20. 

(c) R. S. (*., Ord. 55, r. 2 (6) ; sec Parliamentary Deposits and Bunds 

Act, 1892 (55 & 50 Vi<tt. c. 27) ; Tiamways Act, 1870 (33 & 34 Viet. c. 
78), a. 18; Boaid of Tiadc Rules, January, 1892, under the Tramways Act, 
1870 (33 34 Viot. c 78) ; Yeuily Piaelice ot Iho 8upicme Court, 1912, 

p. 1530; Light Railways Act, 1896 (59 & 00 Viet. c. 48) ; see titles Paulia- 
MEXT, Vol. AX I , p. 735, note (iv) ; Tuamways and Liuiit Railways. 

(d) 8 & 9 Viet. c. 18, 8. 60. 

(e) K. S. C., Ord 55, r. 2 (7); see title Compulsory Purchase op 
Land and (^Compensation, Vol. VI , p. 1 14. 

(/) 11 Ceo 4 & 1 Will. 4, c. Co, ss. 12, 10, 17. These provisions deal 
with leases of intants’ land which can also be granted under the Settled 
Estates Act, 1877 (40 41 Viet, c, 18), and the Settled Land Act, 1882 

(46 & 46 Vict. c. 38), ss. 50, 6(1 ; see Convoyaneing and Law of Property 
Act, 1881 (44 & 45 Vict. c. 41), s. 41 ; and see title Infants and 
CiiiLDTiEN, Vol. XA ir.,*i)p. 98, 100. 

(ff) R. S. C., Ord 55, r. 2 (9) ; see Be Zelchford (1876), 2 Ch. D. 719 ; 
Be Clark (1860), 1 rii. App. 292 ; Be GriiTiths (1885), 29 Ch. D. 248. 

(h) 18 & 19 Vict c. 43;' see title Infants and Children, Vol. XVII., 
p. 103. 

(t) R. S. C., Oiil 55, r. 2 (10) ; see Be Stacpoole v. Be Stacpoole (1888), 
37 Ch. D. 139 ; Be Sampson and Wall, Infants (1884), 25 Ch. D. 282, C. A. ; 
Be Phillips {an Infant) (1887), 34 Ch. D. 467 ; Seaton v. Seaton (1888), 13 
App. Cas. 61; Br Potter (1869), L, R. 7 Eq. 484; Be Scott, Scott v. 
Eanbunj [1891] 1 t'li. 298. 

(k) R. S. C., Ord. 55, r. 2 (11) ; Copyhold Act, 1894 (67 & 68 Viot. c. 46), 
SB. 32, 33; see title Copyholds, Vol. VIII., p. 122. 

({) R. S. Cl, Ord. 55, r. 2 (12); see Supreme Court Funds Rules, 1905, 
r. 61 (o); title Infants and Children, Vol. XVIT., pp. 89 et seq., 125 
et se^ 

(to) B. S. C., Ord. 56, r. 2 (13). 

(n) Ibid., r. 2 (14). 

(o) 6 7 Vict. c. 73 ; see title Solicitors. 
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applications for orders of course), for the taxation and delivery of 
bills of costs and the delivery by any solicitor of de(?ds, docuraenta 
and papers ( p) ; 

( 13 ) Applications for an order on tho further consideration of any 
cause or matter, where the ordcn- to ho niado is for the distribution 
of an insolvent estate, or of tlio estate of an intestate, or of a fund 
among creditors or dehentiire-liolders (</) ; 

(14) Applications for time to idead, lor leave to anuMul pleadings, 
for discovery and production of <loenineulK, and gmuTally all 
applications relating to the conduct of causis^r); 

(15) Applications for rcdief by inoitgagor or mortgagee (s) ; 

(16) Applications by a judgment ci editor for an order tor sale of 
his judgment debtor's intorost in land (/) ; 

(17) Applications under the b’hruice Act, 1801 (»), for the deter- 
mination of disputes as to estate duiv(a); 

(18) Applications under tho Cliaritablo Trusts Act, 1858 (h ) ; 

(19) Applications to tlie court under the S(5tllod Ijand Act, 
1882(c), tlie Yemlor and Purchaser Act. 1874(d), the Conveyancing 
and Law of PiojK-ity Act, 1881 (c), the Married AVomen’s l*ropeil.y 
Act, 1882 (y), the Cliaritiililo Trusts (Recovery) Act, 1891 (//), tlio 
^lortmain and Charitable Vses Act, 1881 (A), tJio Judiei!i,l Trustocs 
Act, lH9r)(?-), tlie Land Transfer Act, 1897 (.y), the Pul)lic 'I’rustee 
Act, 1900 (A’), the ("ornpanios (C’onsolul.iiion) Act, 1908 (/); 

(20) Such oilier matters as the judge may thinlc lit to dispose 
of at cliainhers (m). 


ip) R. 8. C , Ord <>.•), r. 2 (ir») 

(q) lbi<l,T. 2 (Ifi). 

(r) Ihnl , r 2(17) 

(«) Ibid , r. 5 a ; see title MoKTOAon, Vol. XXf , pp. 151, 201, 283 
(t) Judfrinciit-. 1804 (27 & 28 Vict 112); U. ' Ord. 55, 

r. 9 b; Ife Uanitfon and lioHonilci/, | 1S99J Oli. 405, (' /i?e .Y?. /■«/*, 

1 1886] ^V. N. 191 ; roc titles Exk(m;tobs am> Aomimstk vtoi;s, Vol. XIV., 
p 71; JUDGMK.NTS \M) Oboeus, Vol. XVflf, p 220 
(w) 57 & 58 Vict c. 30 

(a) R, 8.C.,f)rd 55, r 9c; r< c til Ic K.*' r \ i k \m* Otiieb Deatu Duxnss, 
Vol XIIT., pp 22(1,227. 

(ft) 1«&17 Viet c. 137; see H. S Old 55, r. 13; see title Oh^bitie.s, 
Vol. IV., pp. 2()7, 335 

(c) 45 iS: 40 Vict c. 38, Settled Land Act, 1.882, Rulo.'i, r. 2; Yc.arly 
Practice of the Supreme Court, 1912, p 1548, lie Toiry 11 ill Ii'nlate, 
Pemberton v. Vemheilon., [1008] 1 ('ll. 408 

(d) 37 & 38 Vict. c. 78,8. 9 , .mil see Jie Martin, lUx parte IHjou v. Tucker 
(1912), 106 L. T. .381. 

(fl) 44 & 45 Vict. c. 41, sr. 5, 9, 21 (0). 39, 42, 09 (3). 

(/) 45 & 46 Vict. c. 75, s. 11. 

(0) 64 & 55 Vict. c. 17; sco (''liaiilaldc Tiufet.s (Recovery) Act, 1891, 
Rules, r. 2; Yearly Practice of the Supicme (lourt, 1912, p. 1555 

(A) 54 & 55 Vict. c. 73. s. 8. 

(1) 59 & 60 Vict. c. 35 ; see Jiuhcial TniRtce Rules, 1897, r. 2; Yearly 
Practice of the Suincmo Court, 1912. j» 1589 

(;) 60 & 61 Vict. c 05 ; see Land Tran.^-icr Rules, 1903, r 301 ; Yearly 
Practice of the Supremo Court, 1912, p. 1004. , 

(k) 6 Edw. 7. c. 55, ks. 10, 13 (7). 

(i) 8 Edw. 7, c 69, s. 120; see Pe Clarke {John) tfc Co., Ltd., [1912] 
1 I. R. 24. 

(w) R. S. C., Ord. 66, r. 2 (18) ; Be Tweedy (1885), 28 Ch. D. 529, C. A. ; 
Be Hieke, Ex parte North Eastern Bail Co (1894), 63 L. J (on.) 568; 
Be Evans (1886). .54 L. T. 527; Be Monte's Trust (1883), 22 Ch. D. 635. 
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Practice avd Procedure. 


SttOT. 4 . 
Proceedings 
Peculiar 
to the 
Chancery 
Division. 

P((ic(*(Jure iu 
cfiiunbcrs. 


General 
procociiirc in 
case of : 

(i.) trial 
without a 
jury ; 

(li.) trial with 
a ]ury. 


Nature of 
motions to 
(Jourt of 
Appeal. 


350. Summon in chambers in the Chancery Division coma 
licfore the mahter in the first instance, and tlie procedure before 
him is the same as in an ordinary summons (a). 

351. An application on a Ruinmons is supported by such evidence 
as the judfj;e may r<5(piire {h), and the judge may pronounce such 
judgtnont as the nature of the case may require (c). 


Part II. — In the Court of Appeal. 

Skct. 1. — 1)1 General. 

352. Wlicre tlioro has been a trial hy a judge without a 
jury, a motion for a now trial or to set aside a verdict, finding, or 
judgment imi.st he made by appeal to the Court of Appeal (d). 

Where there lias hcien a trial of a cause or of any issue 
therein witli a jury, a motion for a new trial or to set aside a 
verdict, finding, or judgment must be entered in the Court of Appeal 
in the same way as a motion by way of appeal is entered, where 
there has been a trial without «a jury (e). Such a motion is brought 
before the Court of Appeal in like manner as an appeal, and on the 
hearing of sucli motion the Court of Apjieal has all the powers 
exercisable by it on the hearing of an appeal (cj. 

353. Tn actual practice, where tho trial was without a jury, the 
motion is known as a final appeal ; but, if the trial was with a jury, 
the motion is known as an application for a new trial. The llules 
of the Supreme Court, r«however, provide for an application lor a 
new trial where the trial was by a judge alone (/), and an order for 
a new trial is occasionally made in such cases. 

Again, although a final appeal and an application for a new trial 
are to some extent governed by different Orders of tho Supreme 
Court (y), the Court of Appeal has substantially the same powers in 


(a) See p. 1^1, ante. 

(ft) R. S. C., Ord. 50, 'r. 7. 

(c) Ifnd., r. 8. As to udjoarnment, boo ibid., Ord. 54, r 8. As to 
proceedings ex parte, if ai\y of tho parties fail to attend, sco ibid., r. 5. 
As to determining t lio questions between the parties witliout an adminis* 
tration order, see ibid., Ord. 55, r. 31. As to directing exe<}utors eto. to 
render a proper wtatement of their accounts, see ibid., r. 3 (o). As to 
special directions touching the carriage or execution of the jiidginont, or 
service of it upon persons not parties, see R. S. C., Ord. 55, r. 9. 

(d) Ibid., Old. 30, r. 1 ; Judicature Act, 1873 (36 & 37 Viet. c. 66), 
s. 10. The procedure iu an appeal under R. S. C., Ord. 39, r. 1, is regulated 
by R. S. C., Ord. 58, p. 200, post. For the constitution of the Court of 
Appeal, see title Coirnrs, Vol. IX., pp. 62 et seq. 

(e) R. S. G.^ Ord. 39, r. lA ; Judicature Act, 1890 (53 & 54 Viet. o. 44). 
As to those powers of the Court of Appeal, see R. S. C., Ord. 68^. 200, 

5 o«f ,« IRiclcaby v. Biekahy, [1901] P. 134, C. A. ; Badam^e {JvUUam) 
licTQbe KiUer Co. v. Leather, (1892] 1 Q. B. 85, C. A. 

(/) R. S. (k, Ord. 39, r. 1. 

{g) Jhvl., Ord. 58 (appeal) ; ibid., Ord. 39 (new trial). 
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both cases, and has power to enter judgment where the application 
is only for a new trial (A). 

Sect. 2. — When Appeal Lies, 

354 . There is a right of appeal (t) from n final judgment *or 
order given on the ti'ial of an action in the High Court in any civil 
case, as ^^ell as a right to apply for a now trial of such action or to 
set aside the verdict given therein ; but there is no such right where 
there has been a judgment or order by consent (A) or an under- 
taking not to appeal (/), or wliere the judge has given a decision as 
an arbitrator (/«) ; nor does any appeal lie from a judgment in the 
High Court in any criminal cause or matter (w). 

There is a right of appeal to the Court of Appeal from any other 
final order of the High Court, except in cases where the right is 
exiduded (o). An a])pcal does not, except with leave, lie from the 
judgment of the Divisional Court given on an appeal from an 
inferior court (p) ; nor does an appt'al, except in certain cases (^), 


(A) 11. S. , Ord 40, r. 10; and sec p 200, 'post • 

(t) As to ilio juiisdictioii of judges ot tlic Court of Appeal, see title 
CouKT.s, Vol. IX., p. 62. 

(A) .Judirjiiuie Act, 187.3 (36 & 37 Vict c 60), s. 49. 

(Z) lie West Devon Great Consols Mine (18S8), 38 I’h. D. 61, 0. A. ; Re 
Hull and County Bank, Troitei's Claim (1879), 13 (di. J>. 26, C. A. ; Jones 

V. Vuioria Graving Dock Co. (1877), 2 i). 11. J). 314, C. A. 

(m) Burgess v. Motion, [1896] A. 136. 

(a) Jiidicaturo Act, 1873 (36 37 Vici e 66), s 47 ; see titles CniMiNAL 
liAW AND Proceduris, Yol, IX., p 432; Ciiown Pkactick, Vol. X,,p. 73; 
//. V Wiltshire Justices, Ex parte Jay, [1912] 1 K IJ. 606, C. A.; Heolt v. 

[1912] VV. Is'. 198, C, A. No appeal lies to the Court of Appeal from 
an order discharging a imsoncr under a habeas corpus {Cox v. Hakes (1890), 
1.5 App. Cas. 606). 

(o) Judicature Act, 1873 (30 & 37 Vict »c. 60), s. 19; Judicature 
(Procedure) Act, 1894 (67 & 58 Vict c 10). s. 1 

(p) When there is a right of appeal to the High Court from any other 
court or person, the appeal is deternnned by the Hivisional Court, and 
there is no appeal from the decision ot the Divisional Court except by 
leave of the Divisional Court or tho (^ourt of Appeal ; see Wynne-Finch v. 
Chaytor, [1903] 2 Ch. 476, (J. A. ; McJlarg v. Universal Stock Exchange, 
[1896] 2 Q. B. 81 ; Moore, Nettlefold Co. v. Singer Manufacturing Co., 
[1904] 1 K. B. 820, C. A. ; Fraser v . Fraser, [1905] 1 K. B. 368, C. A. ; and 
see title Interpleader, Vol. XVH., p. 618 (summary decision of Divisional 
Court). No appeal lies to the Coui't of Appeal fi’om the decision of a 
judge as to the sufficiency of a stamp on a document (Blewiit v. Tritton, 
[1892] 2 Q B. 327, C. A.). 

{q) J.e., (i.) where the liberty of tho subject or the custody of infants is 
concerned (Bowd«7i V. YoxaU,[lQ0l] 1 Ch. 1,C. A.); (ii.) panting or refusing 
an injunction, or appointing a receiver (Bright v. River Plate Construction Co. 
(1901), 17 T. L. 11. 708, C. A.); (hi.) a decision determining the claim of a 
creditor, or the liability of a contributory or of a director or other officer 
under the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), in inspect 
of misfeasance or otherwise ; (iv.) any decree nisi in a matrimonial cause, 
and any judgment or order in an Admiralty action determinmg liability ; ^ 
(v.) any order on a special case stated under the Arbitration Act, 1889 * 
<52 & 63 Vict. 0 . 49) ,* (vi.) such other cases to be prescribed by Bulea of 
Court as may, in the opinion of the authority for making such Rules, be of 
the nature of final decisions ; see ChilUngwoHh v. Chambers (No. 2), {1895] 

W. N. l36, 136 ; Judicature (Procedure) Act, 1894 (67 & 68 Vict. o. 16), 
f. 1 (1) (b). 

B.L.— XXIII, W 
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Sect. *. 

When 
Appeal Lies. 


.MaUcrs of 
jiractuic; sind 
procetluro. 

Jurisdiction. 


]i(i from any intcilociitory order or judgment by a judge, without 
Llio leave of the judge or of the Court of A^ipeal (r ) ; nor, except 
by h^ave, does an appeal lie from an order as to costs only, which 
are by law left to the discretion of the court (s), or from an order 
allowing extension of time for appealing from a judgment or 
order (t) or from an order giving miconditioiial leave to defend an 
action (a), 

355. Til matters of practice and procedure every appeal from a 
judge is to the Court of Appcnil (r). 

356. The Court of Ajipeal has appellate jurisdiction and certain 
original jurisdiction incicloiit to the determination of an appeal (a). 


(r) Judioiiiiu'o (Procodurn) Act, 1894 (57 & 58 Viet. c. 10), 8. 1 (1) (b). 
An urdor reliiMiig uncoiiuilional leave to defend an action i.s not an iriter- 
looiitory order within tins ]>rovision. An to what arc interlocutory orders, 
see litle .IiiDOMENTS ANi> OitDEiis V^>1 XVIil,]>|). 178 — 181 

(«) Jiidicahiro Act, 1873 (30 &, 3 7 Viet e. 66), a 49 ; see p. 180, ante. 

(/) Judicatute (Procedure) Act, 1894 (57 & 58 Viet c. 10), s. 1 (1) (a). 

(it) Ihul , a 1 (3). 

(v) I/jid., a. J (4). Tnatanceaof apidieation . held to be matt era of practice 
and jjroftodiiie are Re, Oddjf, fl895J 1 Q. Ji. 392, A (suiuiinms to review 
taxation ot a aolieitor’a bill of costa) ; Mclhmf v. Universal IStocL Exchange^ 
[1895] 2 Q. 11 81 (aiimmuiiM lor an interim injunction) ; HocLley v. Anmk, 
(1890), 41 A\'. K. 000 (application lor a ^rarniaheo order); Re Portland 
Urban Dintncl Coumnl and Tilley dt Co , fi896| 2 Q 11. 08 (applieaiion for 
leave to ic\oKe a auliniission to arbitration); Cannon Iheweiy Co.\. Gilby 
(1890), 75 L. 'L\ 407, A. (applieatioii for leave to enter liiial judgrnerit 
under K. S (\, Ord 14); Hood Bans v. (Udheart (1895), 11 'I'. L. li. 262, 
A (application to appoint a receiver) ; Wilson v. Parker {\Sd5), 39 
Sol. Jo. 180, (' A (applie.atioii for leave to issue a writ of execution) ; Blaek 
V. DawsoUf [1895] 1 11.848, C A (applieation lor leave to issue writ for 

service out of the jurisdiction) ; Yonge v. Toynbee^ [ 1 9 10] I K. 11. 2 1 5, (J. A. 
(a[)plicution that the HoKcitors for the defendants slioiild be oidercd 
|ier.Mmally to iiay the plaiiUifT’ii costs); see also Honduras Banking Co. v. 
ha Compagnie (Pnrrale etc (1896), 40 Sol. Jo. 288, 289. (\ A. Instanees of 
matters held not to be matters of practice and procedure are Watson v. Petta, 
[1899] 1 Q. li. 54, (’ A ; Mortonv. Emanuel (1898), 43 Sol. Jo. 97 tapplication 
for wilt of piohibitiou to restrain an inferior court from oxceoding its , iiris- 
diclion) ; Long v. Gteat Noithern and Citg Railwai/, [1902] 1 K. ll. 813, 
0. A. (order under the Regulation of Railways Act, 1868 (31 32 Viet. 

0. 119), 8. 41) ; lie Fiere and Siaveley, Taylor & Co. and yorlh Shore Mill 
Co., [1905] 1 K. B. 300. (’ A. (order directing arbitrator to state a case; 
compare Re Colman and (1907), 97 L. T. 857, C. A.) ; Re Marckant, 

[1908] 1 K. B. 998, r. A. (order made on originating summons to compel , 
a solicitor to pay a sum of money in piirBuance of his undertaking). 

(rt) Judicature AtJ., 1873 (36 & 37 Vict. c. 66), s. 4, see title Coukts, 
Vol. IX., p 03. 'I’he Court of Appeal, for the purposes of and incidental 
to the hearing and determination of any appeal within its jurisdiction 
and the amendment, execution, and enlorcemeut of any judgment or 
order made on any such appeal, has all the power, authority and juris- 
diction vested by tlio Judicature Act, 1873 (36 & 37 Vict. c. 66). in the 
High (5ourt {ibid., s. 19 ; see ibid., ss. 23, 24) ; Judicature Act, 1876 
(38 A: 39 Vict. c. 77), s. 22; ami see Re Dvnraven Adare Coal and Iron Co. 
(1875), 24 W. R. 37. C. A. ; Allan v. United Kingdom Electric Telegraph Co, 
(1876), 24 W. R. 89S, C. A. ; lie Whitehead (1885), 28 Ch. D. 614, C. A. ; 
Polini V. Gray, Sluda v. FreccUi (1879), 12 Ch. D. 438, C. A.; Hyde v. 
Warden (1876), 1 K\. D. 309, C. A. As to appeals to the Court ot Appeal 
in nariicular inatteis or proceedings, see titles Admiral rv, Vol. I.,pp. 126, 
120; A0RicuLTURi3, Vol. 1-, p. 265 (award in compensation -matters) j 
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Sect. 3 . — JHio may Aj^peal. • 

357. Any of the parties to an action and any persons served 
with notice of judgment may appeal without leave, unless the 
aj)peal does not lie except with leave. A i)er8on, who is not a party 
to an action and who has not been served with notice of the judg- 
ment, cannot appeal without leave, hut a person who might properly 
have been a party may obtain leave to appeal (/>). 

A party who has become bankrupt may proc(‘,ed with the appeal, 
if it involves a question as to his status (r), or if the order appealed 
from prevents him from earning his living (d). 

358. If an appellant dies, his legal personal representative may 
prosecute the appeal on obtaining an order to carry on the 
liroceedings («). 

An appeal may l)e lironght by one of several plaintilTs or 
defendants, altlioiigh the otlun-s will not join {/). 


Arbitration, Vol J., pp. 481 (refcroiico out of court), 492 (reforenco 
under order of court); IUnkruptcy ani> Insolvency, Vol. II., pp 30,1, 
304; Companies, Vol. V., pp MSetseq ,609; County Courts, Vol VJfl , 
pp. OROetfieq ; Crown Practice, Vol X, pp. 12, 26, 73, 74, 123, 124, 
139, 189; Damaok.s, VoJ. X , pp 349, 3.>0; KLECTiOaVS, W)1 XU , p 2.'>6; 
E.statk and Other DBiTri Duties, Vol XI U , pp. 226, 227 ; Execution, 
Vol. XIV., p 124, Executors and Admini.straiors, Vol XIV, p 157 
(probate inattors) , IIusuiNn and Wife, Vol. XVI, pp 557 et seq 
(matrimonial causes) ; Income Tax, Vol XVI , p 682; Jupomknts and 
Orders, Vol. XVIII., pp. 180, 181; Magistrates, Vol. XIX., p. 606; 
Ma.ster and Servant, Vol. XX., p. 300 (workmen’s ooinpensation ) ; 
Mayor’s Court, London, Vol. XX., p 300; Revenue; Shipping and 
Navigation 

(b) If a person alleging Limself to be aggrieved by the jiidginont or order 
^ can make out a ynmd facie case why ho should have leave, ho will, as a 

rule, get it {Be Securitm Insurance (Jo., [1894] 2 Ch. 413, V. A. ; Be Mark- 
ham, Markham v Markham (1880), 16 Ch. D. 1, C. A. ; A.-G. v. Atlcsbunj 
{Marquis) (1886), 16 Q. B. D. 408, 412, C. A ; Be Madras Jrriqatum a'nd 
Canal Co., Wood v. Madras Irrigation and (Jannl Co. (1883), 23 (’h. D. 248, 
C. A.). But leave will not bo given where the applicant could not have 
been a party {Be Youngs, Doggett v Bevett (1885), 30 Ch. D. 421, C. A ; 
Crawcour y. Salter (1882), 30 W. R. 329; The MUlwall, [1905] P. 155, 162. 
C. A.). A plaintiff who lets judgment go against him by default oaiinot 
appeal, but should apply to the court which gave judgment to have tho 
' case restored and heard {Walker v. Sudden (1879), 5 Q. B. D. 267, (\ A. ; 
Tinlv. Hudspilh (1885), 29 Ch. D. 322, n.. C. A. ; see AUumv. Dickinson 
(1882), 9 Q. B D. 632, C. A.). A dclendant who does not appear may, it 
„ seems, appeal {Be Grove (1888), 4 T. L. R. 272, C. A.). In a representative 
' action a member of a class represented by the plaintiff cannot appeal from 
an order obtained by tho plaintiff, but should apply to the court below to 
be added as defendant ( If afeon v. Cave (No. 1) (1881), 17 Ch. D. 19, C. A.); 
see p. 104, ante. If the defendant in a test action refuses to appei^, the 
court may allow a defendant in one of the other actions to appeal on his 
own behalf {Briton Medical and General Life Assurance v. Jones (1889), 60 
L. T. 637). 

(c) G. V. M. (1885), 10 App. Cas. 171 ; Bence v. Mason (.W}79), 41 L. T. 
673, C. A. 

(d) United Telephone Co. v. Bassano (1886), 31 Ch. D. 630, C. A. Jis to 
Becurity*for costs, see p. 199, post. 

{e) R. S. C.,Ord. 17, r. 4; Banson v. Palion (1881), 17 Ch. D. 767, C. A. 

(/) BeekeU v. Attwood (1881), 18 Ch, D. 64, C. A. 
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Sbot. 44 
Time for 
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Time for 
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• Sect. 4. — Time for AjtpeaL 

369 . No appeal to the Court of Appeal from any inter* 
locutory order or from any order, whether final or interlocutory, 
in any matter not being an action can be brought after 
the expiration of fourteen dnyw, and no other appeal can be 
brought after the expiration of three months (/»); but the Court 


(g) For instances of appeals from orders “ in any matter not being an 
action,’* see Austin Friars Steamship Co. v. Sirackf [1906J 2 K. IJ. 499, 
C. A. ; Re Arhenz' Application (1887), 35 Ch. D. 248, 257, C. A. ; lie ISaillie's 
Trusts (1877), 4 Ch. D. 185. C. A. ; Re Blyth and Young (1880), 13 Ch. D. 
416, C. A. ; lie Ricketts ami A vent's Contract, [1890] W. N. 10 ; Re Walker 
and OaJishott's Contract, [1902| W. N. 147, C. A.). 

(A) K. S. C., Ord. 58, r. i5. This is subject to the powers of tlie court 
to enlarge the lime under ihid., Ord. 64, r. 7. As to the calculation of 
the time, see ibid., r. 12; and see, generally, title Time. The periods 
mentioned arc to be calculated, iu the case of an appeal from an order 
in chambers, Irom the time when the order* was pronounced, or when 
the appellant first had notice, and in all otiior cases from the time 
when uie judgment and order is signed, entered, or otherwise perfected, 
or, in the case of the refusal of an application, from the d.ate of the 
refusal {thid., Oid. 58, r. 16): and see title Judgments and Orders, 
Vol. XVIIT,, p. 206. As to what is an interlocutory and what is a final 
judgment, see title Judgments and Orders, Vol. A VIII., pp. 178 — 181 ; 
and see title Executors and Admivistrators, Vol. XIV., p. 335. In 
the Chancery Division, unless the judge gives leave to appeal direct, or 
certifies that ho does not wish to hear the case further argued, an appeal 
from an order made at chambers must bo preceded by a motion to 
discharge the order {liigg v. llughes (1884), 9 P. D. 68, C. A. ; Dickson v. 
Harrison (1878), 9 Ch. D. 243, C. A. ; Holloway v. Cheston (1882), 19 Ch. D. 
616; lie Pearce, [1899] W. N. 114, C. A. ; lie Giles, Heal and Personal 
Advance Co. v. Mitche I (1890), 43 Ch. D. 391, C. A. ; Ee Hardwxdge (1884), 
62 L. T. 40; Re Harry {U. H.) f& Co., Ltd. (1906), 121 L. T. Jo. 63; 
Forrester v. Jones, [1899] W. N, 78). If an application is simply refused, 
the applicant knows it at the time the application is disposed of, and the 
time for appealing therefore runs from the refusal, but if the application 
is only partly OTanted, it is reasonable that he should know the precise 
terms of the order drawn up before deciding whether he will appeal [Her. Ian 
V Birmingham Small Arms and Metal Co. (1877), 7 Ch. D. 24, C. A.). 
The same rule applies to the dismissarof an action {International Financial 
Society v. City of Moscow Gas Cd., City of Moscow Gas Co. v. International 
Financial Society (1877),, 7 Ch. D. 241, 243, C. A.), and where the order 
refusing the application contains provisions as to costs which necessitates 
it being drawn up and entered {Swindell v. Birmingham Syndicate, Bir- 
mingham’ Syndicate V. Swindell (1876), 3 Ch. D. 127, 131, C. A. ; Be Smith, 
Hooper v. Smith (1884), 26 Ch. D. 614, C. A. ; Jones v. Andrews (1888), 68 
L. T. 601, C. A. ; Re Roberts, [1890] W. N. 23). Where several distinct 
claims are joined in one application and some are refused, the rule applies 
BO fax as an appeal from the refusal is concerned {Trail y. Jackson (1876), 
4 Ch. D. 7, G. A. ; Berdan v, Birmingham Small Arms and Metal Co., 
supra) ; but it does not apply where there is but one claim and relief is 
granted as to part and refused as to part {Shelf er v. City of London Electric 
I Lighting Co., Meux's Brewery Co. v. City of London Electric Lighting Co,, 
[1896] 1 Ch. ^87, 307, C. A.) ; nor does it apply where the order refusing 
the application contains a declaration which binds the rights of the parties 
{Re Olay and TeUey (1880), 16 Ch. D. 3, 7, C. A, ; Re Roberts, supra), nor to 
a refillBal at the trial to allow on amendment of the pleadings {Laird v. 
Briggs (1881), .16 Ch. D. 663, C. A.). As to appeal against an order 
made on further consideration and on hearing of the summons to vary the 
eertificato on which the order was made, see S. C., Ord. 68, r. 16 a ; 
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Of Appeal has power to enlar^^o the above-mentioned times for 
appealing (i). 

360. Where an c/r pa7te ai)j)Hcation has been refused by the 
court below, an application for a similar purpose may be made to 
the Court of Appejal ex parte within four days from tlie date of 
such refusal, or within such enlarged time as a judge of the couit 
below or of the Court of A[)p(3al may allow (/.). 

Sect. 5 . — Notice and Entry of Appeal. 

361. All appeals to the Court of Ap23eal are by notice of motion. 
Tho appellant may by the notice of motion appeal from the whole 
or any part of any judgment or order, and the notice of motion 
should specify whether tho whole or part only of such judgment 
or order is complained of, and what is tho point complained of (/). 

332. Notice of appeal from any judgment, whether Tinal or 


• 

yarsland v. Hole (1880), 40 Cli. I). 110, 0. A. ; Saunders Davies v. Baillie^ 
[1907] W. N. 237, C. A. 

(i) It- S. C., Ortl. 58, r. 15, as altered by 11. S. C., May, 1900, and //>?//., 
Ord. 64, r. 7. As to the extension of time, see Michohon v. Piper (1907), 
24 T. L. R. 16, (). A. ; International Financial Society v. City of Moscow 
Qaa Co.f City of Moscow Gas Co. v. International Financial Society (1877), 
7 Ch. D. 241. 247, 0. A. ; LLiqhton v. Treheme (1878), 48 L. J. (q. b.) 168, 
0. A. ; Collins v. Paddington Vestry (1880), 5 Q. B. I). 368, C. A. ; Curtis 
V. Sheffield (1882), 21 Cli. D. 1, 5, C. A. ; McAndrew v. Parker (1878), 7 
Cii. 1). 701. C. A ; He Bhjth and Yoimg (1880), 13 Ch. D. 416, 420, C. A ; 
Be New Callao (1882), 22 Ch. 1). 484, 402, C. A. ; Be Manchester Economic 
Building Society (1883), 24 Ch. I). 488, 500, C. A. ; Be Bradshaw, Brad- 
show V. Bradshaw, [1906] W. N. 80, C. A. ; JVeldon v. De Bathe (1887), 3 
T. L. R. 445, C. A. ; Cusack v. London and Nortji Western Bail. Co , [1891] 
1 Q. B. 347, C. A. ; Illingworth v. Melbourne Parish Council (1902), 18 
T. L. R. 775, C. A. As to special grounds for extension of tune, see Be 
Bradshaw, Bradshaw v. Bradshaw, supra ; Cray v. Phillips (1877), 7 Ch. D. 
249, C. A. (doubtful point of law) ; Be GilheiL Ex parte Viney (1877), 4 
Ch. D. 794. C. A.; Be Mansel, Bhodes v. Jenkins (1878), 7 Ch. D. 711, 
C. A.; Be Ilelsby, Ex parte Trustee, [1804] 1 Q. B. 742, 745, C. A. ; Be 
Coles and Bavenshear, [1907] 1 K. B. 1, C. A. ; Nicholson v. Piper, supra ; 
Baker v. Faber, [1908] W. N. 9, (\ A. ; Bumhold v, London County 
Council (1900), 100 L, T. 259, C. A. ; Ilighton v. Treherne, supra ; Iluydon 
V. Cartwright, [1902] W. N. 163, C. A. (mistake of solicitor or counsel); 
Be Blyih and Young, supra (formal notice not given in time, but mtormal 
notice given) ; Esdaile v. Payne (1889), 40 Ch. D. 520, 633, C. A. (successful 
appeal by one of several defendants) ; Bo Padstow Total Loss and Collision 
Assurance Association (1882), 20 Ch. D. 137, C. A. ; Be Tucker, Ex parte 
Tucker (1879), 12 Ch. D. 308, C. A. (appeal by non-parties) ; Be Lamb 
(1889), 23 Q. B. D. 477, (b A. (non-appearance of appellant). Leave 
cannot be granted by a judge at ehambers or by any court other than the 
Court of Appeal (Sellar v. Bright <jt Co. (1904), 20 T. L. lb 586, C. A ), 
and no appeal lies to tho House of Jjords from refusal by the Court of 
Appeal to grant leave (Lone v. Esdaile, [1891] A. C, 210). The aifidavits 
in support of the application must show clearly tho nature of the reason 
for the delay and the circumstances untler which it arose XB'ehlon v. De 
Bathe, supra). The application must bo by notice of motion, which must 
be servou on the respondent, and cannot bo made ex parte (Be Layprenoe, 
Erenndt v. Lawrence (1876), 4 Ch. D. 139, C. A.). 

(k) R. S. C., Ord. 68, r. 10 ; see Be Clook (1890), 16 P. D. 132, C. A. 

(l) R. S. C., Ord. 58, r. 1. 
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Rbgt. 6 . 

Notice and 
Entry of 
Appeal. 

Service. 


interlocutory, must be a fourteen days’ notice, and notice of appeal 
from an interlocutory order must be a four days’ notice (m). 

363. The notice of appeal must bo served on all parties directly 
affected by the appeal, but parties not so affected need not be 
served (?/). 


Notice of 
inol ion f<)r 
Dew trial. 


364. The application for a new trial is made by notice of 
motion, wliieh niiist state the Rroiiiids of the application, and 
wbetber all or part only of the verdict or findings is complained 
of (o). 

The notice of motion must he a fourteen days’ notice, and must he 
served within ten days after the trial, or where further considera- 
tion has been adjourned within ten days after judgment has been 
given : the time of the vacations is not reckoned in the com- 
putation of tlio lime for service {]>). 


{ni) 11. S. 0., Old. C8, r. 3; tUd. 39, r. 4; see ibid., Ord. 64, r. 12; 
He Mntwnal i^iores, JM , [1900] 1 (Jh. 27, 0. A. The notice of appeal 
must bo given and the appeal entered, it within the time specified 

{Re Taylor, Ex parte Holton, [1909] 1 K. 1.. 103 ; lie Railway Sleepers 
Supply Co. (1885), 29 Ch. D. 204). A notice given for a day not in the 
sittings may be good (lie Conlton, llamhng v. Elliott (1886), 34 Ch. 1). 22; 
Williams v. de lioinville (1886), 17 Q 15. 1>. 180). 

(n) R. S. C , Ord. 68, r. 2. Where a defendant appealed against an ordei 
discharging a rule for a new tii:il after a verdict against him and m favour 
of his co-uefeudaut, the court required the co-defendant to bo served 
( Pnrnell v. Great Western Hail Co (1876), 1 Q. B. I). 636, C, A. ). So also where 
any one of several persons may beheld entitled under a will, notice of appeal 
by one must be served on all the others (Hunter v. Hunter (1876), 24 W. R. 
604, C. A.). A party who is affected, but has not been served, may still 
appear and be allowed his costs (Re New Callao (1882), 22 Ch. D. 484, 
C. A.). A third party (see p. 162, ante) need not be served with notice of 
appeal by the plaintiff in thto action, but tho defendant may apply for leave 
to serve him (Re Salmon, Priest y. IJpplehy (1890), 42 Ch. l3. 351, C. A.). 
Mere service docs not necessarily entitle parties not affected to the costs of 
appearance (Ex parte Webster (1882), 22 Ch. D. 136; Re Barry's Trusts, 
Barry v. Smart, [1906] W. N. 153 ; Harbin v. Masterman, [1896] 1 Ch. 
361, C. A.). The court generally allows the appeal to stand over v. hero 
notice has not been served on persons who it considers ought to have 
been served ; see Hunter v. Hunter (1^76), 24 W. R. 504, C A. ; Purnell v. 
Great Western Rail. Co., supra. Tho court has full discretion to allow an 
amendment of the notice ot appeal ; for instances, sec Be Stockton Iron 
Furnace Co. (1879), 10 Ch. D. 335, C. A. ; Re Crosley, Munns v. Bum 
(1887), 34 Ch. D. 661, C. A. 

(o) R.’ S. C., Ord. 39, r. 3; see Murfett v. Smith (1887), 12 P. D. 116 ; 
Taplin v. Taplin and Holland (1888), 13 P. D. 100; Pfeiffer v. Midland 
Rati. Co. (1886), 18 Q. B. D.344: Hughes v. Dublin United Tramways Co , 
[1911] 2 I. R. 114. As to amending the notice, see R. S. C., Ord. 39, r. 6; 
Pfeiffer v. Midland Rail. Co., supra , Murfett v. Smith, supra. As to 
the contents of the notice, see Hughes v. Dublin United Tramways Co., 
supra. 

(p) R. S. C., Ord. 39, r. 4 (altered to its present form in May, 1909, to 
meet the case of Oreevey. Croome, [1908] 1 K. B. 277, C. A., which case, it 
t-ceins, is no longer aii authority) ; Baker v. Faber, [1908] W. N. 9, C. A. ; 
Fryer v. Church Agency, Ltd. (1903), 47 Sol. Jo. 361, C. A ; Murfett v. 
Smith, supra ; Room's (WiUiam) Microbe Killer Co. v. Leather, [1801] 
1 Q. B. 86, C, A. As to extension of time, see R. S. C., Ord. 64, r. 7 ; 
Rvmbold v. London County Council (1009), 100 L. T. 269; PeckeUv. Short 
(1884), 42 W. R. 123. 
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365. Tho appeal must be entered within the time limited for 
bringing it (a). 

Sect. 6. — Cro88~Apj)eaL 

366. A respondent to an apj)Gal need not give a notice of motion 
by way of cross-appeal, but if he intends, on tho hearing of the 
appeal, to contend that the decision of the court belt)w should be 
varied, he must give notice of his intention to any parties who may 
be affected by the contention (a). 

Sect. 7 . — Security for Costa of Appeal. 

367. Tho Court of Appeal in special circumstances may order 
security to be given by deposit or otherwise for the costs of an 
appeal (h). 

{q) Re Taylor, Ex pnrle Holton, [1909] I K. B. 103 ; Be Dnllmeycr (1906), 
[1909] 1 K. B. 105, II , C A. As to entering an appeal, sec R. S. C., Ord. 68, 
r. 8 ; App. G, No. 2,1. 

(a) Ibid., Ord. 58, r. 6. Tho notice is an eight driys’ notice for an 
appeal from a final judgment and a two days’ notice for an appeal from 
an interlocutory order {ibid , r. 7). It is enough if tho notice is given 
eight days before tho case i.s hoard {Junjer's Sanikin/ Woollen System 
Co. V. Walker Sons (1897), 41 Sol. Jo. 695 ; Re Fox,' Walker efi (k* , Ex 
parte Bishop (1880), 15 Ch. T). 400, C. A.). A eross-noticc can only bo 
given under this rule in relation to tho subjcct-matlor of the action, and 
cannot bo extended to matters not tho subject of the action [National 
Society for the Distribution of Electricity by Secondary Cenerators v. (hbbs, 
[1900] 2 Ch. 280, C. A.), nor does it apply where the rcsxiondcnt seeks to 
vary the order on a point which docs not concern tho appellant (Be 
Cavander's Trusts (1881), 16 Ch. i). 270, C. A ). If a cross-notico has been 
given, tho appellant cannot prevent tho respondent having tho point 
argued by withdrawing his notice of appeal [ibid.; The Beeswing (1884), 

10 P D. 18, C. A.). If a cro.ss-nolice has bcen»given, tho ajipollant can 
raise points not mentioned in his notice of appeal [Crarknall v. Janson 
(1879), 11 Cli. D. I, 20, C. A.). A respondent may give a cross-notice to 
a co-respondent as well as to the appcWaixt [Re C toss. Ex partePayne (1879), 

11 Ch. D. 539, C. A.). Where cross-notice is given, tho respondent is in 
the samo position as though he ha<l brouglit a cross-appeal [Harrison v. 
Cornwall Minerals Rail. Co (1881), 18 Ch. D. 334, 346, C. A. ; How v. 
Wint&rton [Earl), [1896] 2 Ch. 620, 641, C. A. ; The Lauretta (1879), 4 
P. D. 265, C. A ; Robinson v. Brakes (1883), 23 Ch. 1). 98, C. A. ; 
Johnstone v. Cox (1881), 19 Ch. D. 17, 21, C. A.). 

(ft) R. S. C., Ord. 58, r. 15. Security for costs is generally ordered when 
tho respondent shows that the appellant, if unsuccessful, will bo unable 
through poverty to pay the costs of the appeal [II all y . Snowden, Hubbard 
& Co., [1899] 1 Q, B. 693, C. A. ; Be Ivory, Uankin v. Turner (1878), 10 
Ch. D. 372, C. A. ; Re Spencer, Spencer v. Hart (1881), 45 L. T. 396, C. A. 
(not following UsU v. Brearley (1878), 3 C. P. D. 206, C. A.) ). This rule 
applies to motions for new trial [Wightwick v. Pope, [1902] 2 K. B. 99, 

C. A. (not following Hecksher v. Crosley, [1891] 1 Q. B. 224, C. A.) ; 
Rickaby v. Rkkaby, [1901] P. 134, C. A. ; see also Harlock v. Ashberry (1881), 

19 Ch. D. 84, C. A. ; Farrer v. Lacfy, Hartland <& Co. (1885), 28 Ch. D. 482, 

C. A. ; Rourke v. White Moss Colliery Co. (1876), 1 C. P. D. 566 ; Re 
Briton Medical and General Life Association (1886), 2 T. L. R. 409, C. A. ; 
Thomas v. Doughty, [1887] W. N. 61 ; Clarke v. Roche (1877), 26 W. R. 309). 
Security is ordered if tho appellant is out of tho jurisdiction (Grant v. 
Banque Franco-Egyptienne (1877), 2 C. P. D. 430, C. A. ; Re Musical 
Com/posmons, called “ Kathleen Mavoumeen ” and “ Dermot Astoref' 
[1878] W. N. 216, C. A. ; Baird v. Eecquard (1889), 6 T. L. R. 676, C. A. ; 
Re Indian, Kingston and Sandhurst Gold Mining Co. (1882), 22 Oh. D. 83, 
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Sect. 8. — Powers on the Hearing of the Appeal, 

368 . The Court ol Appe.il has all the powers and duties as to 
amoiulmeTit and oLlierwise ol the Hij^h Court, and full discretionary 
power to receive further evidence upoJi quefitions of fact (c). 

C. A.), but not if Iho appellant lias goods within the junsdiotion which 
could bo seized in oxeciition (AV Apollinans Co.'s Trade-murky [1891] 1 
l/ii. 1, 3, tJ. A.). If llieie lias Ixi'ii great delay in j)ro.soculiug the appeal, 
Bcemity may bo oideied {Sradh v. Mliite, [1870J W. N. 203, A.). 

Secuiity irt not oiderod where the hlieity of the applicant is in question 
(Hood-IJans v. Jlenot, [IHUG] 2 ii li. 375, (1 A ), or wlure a solicilor 
afipeals Iroin an order to slrikc him off the rolls {Tie ISlrong (1885), 
31 <JJi. I). 273, (J. A.), As to an appeal in respect ol a mere step in 
procedure, see Jiaird v. Tfecgnard (1880), 5 L. R. 670, C.. A.; Willnioit 
V. Freehold Jloufte J*)opeili/ Co., [1885] W. N. 05, A. 'J'Jie application 
lor securily, rvJueli should be by notiee of motion (R S. (\, Ord. 58, r. 18 ; 
Cnlls V. j')illoii (1870), 2 <;Ji. 1). 325, C. A ), and should be made iiromptly 
(SiiUa.*ih Corporation v. Goodman (1880), 43 L. T. 404 ; lie Indian, King- 
ston and Sandhnrst Cold Mining Co. (1882), 22 C4i J) 83, C. A. ; Grant 
y. Jianque Fianco-Kgqplicnne (1876), 1 0. P. 1). 143, C. A, ; Voolei/'s 
Unuileev (i88(i), 33 Ch. D. 76, i ‘ A.; 7i7/js v. &7eu'ort (1887), 36 

(’’Ii. i). 459 ; Re tlough, Hradford Comnien t'd Banking Co. v. Cure (1887), 
35 (’h. J), 7, 0. A. ‘; Moiqan v. llardistg (1880), G T. L. R. 17, C. A.). 
Jlcforc application is made to the coiiit, an aiiplicalion to give security 
should bo made to the respondent {The Constantine (1870), 4 R. D. 156, 
C. A.; Aherdare and J*1 If mouth Co. v, Ifankey (1888), .32 8ol. Jo. 644). 
'rhe order generally is that security should be given within a bpecilied 
time, and that in delault lbeappe.il sbonld be dismi'->s(‘d without iurtlicr 
order .'iiul that tlu5 aiqiellaut pay the lespoiuloiifc’s costs ol tlie appeal. As 
to the amount of the security, se<‘ Aberdare and Clijmoulh Co. v. Ilankcy, 
Mtpo* ; Moieciofl v. Kiaas, (1882] W. N. 189, (\ A. The order mixy bo 
for the payment of money into court or for .a bond to the satisfaction 
ol the master {Fliosphate (:ieicage Co. v. llaHmvnl (1876), 2 Ch. I). 811, 
O. A. ; Usil V. Brearlry (1878), 3 (J 1*. 17. 206, l!. A. ; Re h night, Knight 
V. Gardner (1888), 32 Sol .lo, 30.5, U. A.). As to secuiity for costs m 
b.'inkniptey .appeals, sce^Raiiki uptcy Rules, 1886, r. 131; Re JJallmeycr 
(1006), [lliOOJ 1 K. B. 105, n., C. A. ; Kx paiic Burke (1888), 4 T. L. R. 
362, ('. A.; Re Crepe, Kx paHe Crepe, [1887] W. N. 83, C. A ; Re 
McHenry (1880), 17 Q. B. I) 351, C. A. ; lie Baum, h'x paHe Uoacs (1878), 
9 (.li. 1). 271, (J. A.; Re Phillips, ICx parte U'rohoeih Biick ('o , [1896] 2 
Q. B. 122; title Baiskhuptcy am> Insolvency, Vol. 11 . p. 307. 

(c) It. S. C , Ord. 58, r. 4. It is doiibtlul wlictlior the Couit of Appeal 
can .allow an amendment by adding tliiid parties as defendants for the 
imrposo of getting leliel against them wiiicJi was not asked for at the 
trial {Edison and Swan United Eleclrie Light Vo. v. Holland (1889), 41 
(/h. D. 28, C. A.). The record may be anicnded if it has been wrongly 
diawn up {Clack v. Wood (1882), 9 (i. B. D. 276, C. A.). An objection to 
tho jurisdiction can bo taken at any time {Norwich Corporation v. Norwich 
P'leHric Tramway ('o., [1906] 2 K. B. 119, 129, C. A.), but not an objoc- 
lion to the procedure. An objection to procedure must bo laiscd in the 
court below (J)avis v. Oabnoye (1889), 39 (Db. 1). 322, U. A.; IVillmott v. 
London Celluloid Co (1886), 34 Ch. 1). 47, C. A.). 

A question of law ujion the eonstrnclion of documents or upon admitted 
facts may be raised for the first time in the ("ourt of Appeal {Connecticut 
Insmanee Co. v. Kamnagh, [1892] A. C. 473, 480, C. A ; Monteflore v. 
Guedalla, [1903] 2 Oh. 26, 31, C. A. ; The “ Tasmania" {Owners) v. "City 
of Corinth" ^Owners), The "Tasmania" (1890), 16 App. Cas. 223, 226). 

Vuither evideiiee may be given before the Court of Appeal either by 
oral examination in court, or by affidavit, or by deposition taken before 
an toaminer or commissioner (H. S. (h, Ord. 68, r. 4; Re NaUonpl Heben-' 
ture and Assets Coiporation, (1891] 2 ("h. 505, 616, C. A ) It may be given 
Without special lea\e on interlocutory ajiplications, or in any caae asto 
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The Court of baa also power to draw inferences of fact 

and to give any jiulginont and make any older which ouglit to have 
been mado, and to make such further or other order as the case 
may require (d). 

matters wliich liave occurred iifLor the date of tljo decision from which the 
appeal is brought. On appeals from a judgincjit after trial or hearing 
of any cause or matter upon tJie merits, such further evidence (save as 
aforesaid) is admitted only on special grounds and with spcciid leave 
(K S. C., Old. 58, r. 4; lie. h/alional Debenture and Asseta Corporation, 
[1891] 2 Ch. 605, 516, C. A.; lie Compton, Norton v. Compton (1884), 
27 Ch. I). 392, 0. A ). The grounds on which the court may exercise its 
discretion vary considerably, and each case depends upon its own circum- 
stances {Be Neath Harbour Smelting and Bolling Works (1885), 2 T. L. E. 
04, C. A ) ; but the court acts with great caution in exercising its dis- 
cretion {Shoe Machincnj Co. v. Cutlan, [1896] 1 Ch. 108, 116, C. A.), 
and will not allow paities to bolster up thnir case by further evidence 
except in special cases {Evans v. lienyon (1887), 37 Ch. J). 329, 345, 
C. A.). The appellant should havo brought lorward Ins whole case at 
the trial {Re Vhecnix Bessemer Steel Co., Ex Carnforih fleematite 

Iron Co (1876), 4 Ch. D. 116. C. A. ; lie New York Exchange (1888), 39 
Ch. D. 415, 420, C. A ; Weston's Case (1879), 10 Ch. 579, ‘ 582. C. A? ; 

Taylor v. Grange (1880), 15 ('h. D 166). Tint if the court thinks the case 
has been decnlod upon insulficient evidence and the proposed fresh 
evidence is material and sufHciont, it will admit the evidence {lie Copiapo 
Mining Co., Ex parte Mashila (1804), 10 T. L. E. 180, C. A. ; Be National 
Debenture and Assets Corporation, supra, at p. 516). So also the court 
may allow evidence to be taken over ag.un, where the noto of tho 
evideuco taken m tho court below has been lost {Be Cowburn, Ex parte 
Firth (1882), 10 Ch. D. 410, C. A ). Wheie no evidence at all has been 
given in tho couit below, tho case is probably not within the rule at all 
{Amison v. Smith (1880), 41 Ch. D. 98, 100, (J. A.) ; but this does not 
ap])ly where counsel [or tho defendant docs not call evidence because the 
judge at the trial was prepared to order judgment in his favour at tho 
close of the idaintill’s case {Be Bmcoffs, Ex jxirte Jacobson ( 1882), 22 ("h D. 
312, C. A.). The court may allow fresh evidence in a case of surprise or 
confusion or erior by which the court below has bccu deceived {Bigsby 
V. Dickinson (1876), 4 Ch. D. 24, C. A. ; Bs Chcnnell, Jones v. CkenncU 
(1878), 8 Ch. D. 492, C. A. ; Sanders v. Sanders (1881), 19 Ch. D. 373, 380, 
C. A.). Where a point is not taken in the court below and evidence could 
have been adduced there which, had it been taken, would havo provoutod 
the appeal from succeeding, tho Court ot Appeal does not allow the point 
to be taken in that court {Be Cowbum, Ex parte Firth, supra; The 
Tasmania" {Owners) v. ** City of Corinth" {Owners), The ** Tasmania" 
(1890), 16 App. Oas. 22.3, 225 ; Be Walton, Ex parte Reddish (1877), 6 
Ch. D. 882, C. A. ; Be O’Shea’s Setllement, Courage v. O’Shea, [1895] 1 Ch. 
326, C. A.) ; but see Misa v. Currie (1876), 1 App. Cas. 554. 

It is not necessary, though it is a convenient practice, to give a separate 
notice of motion for leave to adduce further evidence. It is generally 
sufficient to give notice that leave will be asked, when the case comes on 
before the court {Re Chcnnell, Jones v. Chennelh supra, at p. 506 ; Justice 
V. Mersey Steel and Iron Co. (1875), 24 W. E. 199, (5. A. ; llaslie V. Hastie 
(1876), 1 Ch. D. 662, C. A. ; Dicks v. Biooks (1880), 13 Ch. D. 662, C. A.). 
If the respondent intends to object to tho production of fresh eviSenco, 
he should merely wait till the hearing and apply, if necessary, for time to 
answer tho evidence if it is allowed {Mitchell v. Condy, [1881] W. N. 83, 
C. A.). If a postponement is desired on the CTound of the discovery of 
fresh evidence, a substantive application should be made before the case 
comes on {Exchange and Discount Bank v. Billinghurst, [1880] W. N. 2, 
C. A.). *■ If leave to adduce further evidence has not been givcu, thA costa 
of a witness attending to give such evidence, but who is not called, are 
not allowed {Leeds Forge Co., Ltd. v. Deighton’s Patent Flue and Tube Co., 
Lid.. [1903] 1 Ch. 476). 

(d) B. S. C., Ord. 58, r. 4, 
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Sect. 8. 369. Appeals in an interlocutory matter may be heard before 

Powers on two judges of* the Court of Appeal; final appeals must be heard 
the Hearing before three judges, unless all parties to the appeal, before the 
of the hearing, file a consent to the appeal being heard before two 

Appeal. judges (e). 


Number of 
jmlges. 

I'owera on 
hearinff of 
application 
for new trial. 


370. On the henring of an application for a new trial, after trial 
with a jury, the Court of Appeal may give judgment for the 
a]ii)ellant, witliout sending the case back for a new trial, where it 
lias before it the materials necessary for finally determining the 
question in dispute hotweeii the parties, or for awarding the relief 
sought (/). If, however, the facts are not clear, judgment is not 
given (//). Again, if, on the liearing of an npiieal, wdiere the 
trial was witliout a jury, it ap 2 )cars to the Court of Appeal that a 
new trial should be had, the Court of Aiipeal may order a now 
trial (/(). 


f*rinciplc8 on 371. In hearing appeals whero the trial has been without a jury 
the Court of Appeal acts on dillerent princiiiles, and is less bound 
hearing decision of the court below on (pi jstions of fact than it is on 

appeal*, hearing aiiplications for a new trial wluu-e the trial lias been with a 
jury, but still the jircsumption is that the decision ajipealed against 
is right, and the a 2 )pellant must satisfactorily make out that the 
judge b(dow was wrong (i). As, however, the duty of the court is 
to rehear the case, since every a 2 ) 2 >eal is by way ot rehearing (A), it 


(c) Judical uro Act, 1875 (J8 & 59 Viet e 77), s 12; .Tudicaluro Act, 
1899 (62 & 65 Viet c. 6), s 1 ; Haworth v. rUbrow, [1912] W. N. 6, C A ; 
and hco tide (/Oenrs, Vol IX , p 64 

(/) 11. S. 0., Old. 40, r. 10 ; JlamiUon v Johnson (1880), 5 Q. B. 1). 263, 
C. A. ; liryant v. I^’orth Hfrtropoliian Tramways (Jo. (1890), 6 T. L. Jt. 596; 
Chapleo v.' JJrn'mwioJc Jimldmy JSociciy (1881), 0 Q. B. I). 696, 714, (’. A. ; 
Yorkshire Bankinq Co. v. Beatson (1880), G C P. D. 109, 127, A. ; 
Bohhett V. South Ji'astern Hail. Co. (1882), 9 Q. B. D. 424, 451 ; JJaiin v. 
Simnnns (1879), 40 L. T. 556. 

(< 7 ) Morton v. Palmer (1881), 51 L. ,T. (q. li ) 7, 1 1 . C. A ; Clark v MoJvneux 
(1877), 3 Q. B I). 257 : Mihssich v. Lloyds (1877), 40 J.. J. (Q. v.) 404; 
Brewster v. Dut randy [1880] W. N. 2X ; Perkins v. IJangerpeld, [1879] W. N. 
172 

(h) R. S. C., Ord. 58, r. 5 

(i) Savage v. Adam, (I89i>] W. N. 109, C. A ; Colonial Securities Trust 
Co. V. Massey, [1890] 1 Q. B. 38, C. A.; and see Kfwo Sit If oh v. Lim 
Thean Tong, [1912] A. O. 323, P. O., as to the duty of the Court of 
Appeal with regard to the fimliiigs ol the judge below based on verbal 
toatirnony. 

{k) R. S. C., Ord 58, r. 1. The Court of Appeal grants relief according 
to the law as it is when the appeal is heard {Quilter v. Mapleson (1882), 
9 Q. B. D. 672, C. A. ; but see Eyre v. Wynn- Mackenzie, [1896] 1 Ch. 
136, (!!. A.). The (^urt of Appeal has no power to rehear an appeal after 
its order has been passed and entered {Flower v. Lloyd (1877), 6 Ch. D. 
297, C. A. ; compare Birmingham and District Land Co. v. London and 
North Western Bail. Co. (1886), 34 Ch. D. 261, 277, C. A.; Be Hooper, 
Ex parte Banco de Voriugal (1880), 14 Ch. D. 1,C. A., which seem to suggest 
that possibly an appeal might in some cases be re-argued). If a judgment 
of the Court of Appeal has been obtained by fraud an action may be 
brought to set it aside {CoU v. Langford, [1898] 2 Q. B. 30 ; Birim v. 
Birch, [1902] P. 130, C. A. ; and see title Judgments and Orders, 
Vol. XVIIL, pp. 212. 216). As to the rectification or discharge of an 
order for the payment of money in court, see Cloulte v. [1911] 1 Ch, 

18, C. A. ; Be Waiiama' SetOed Estates, [1910] 2 Ch. 481. 
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considers the materials which were before the judge below, and the 
additional materials, if any, before the court itself, ilud then makes 
up its own mind, carefully weighing and considering the judgment 
appealed against, and overruling it if, on full consideration, it comes 
to the conclusion that such judgment was wrong (/). Where the 
only question is as to the inferences to be drawn from evidence 
admitted to be true, the Court of Appeal is in as good a jDOsition to 
decide as the court below (/a)- 


Sect. 8. 
Powers on 
the Hearing 
of the 
Appeal 


372. No interlocutory order or rule from which there has been Effect of 
no appeal operates so as to bar or prejudice the court from giving interlocutory 
such decision upon the appeal as may be just («). 


373. When any ijiiestion of fact is involved in an appeal, the Practice as 
evidence taken in the court below is, subject to any special order, U) bringing 
brought before ilio Court of Appeal as follows (u) : — If evidence 
was taken by allidavit, printed copies of such of the affidavits as Court of 
have been printed and olliee copies of such as have not been Appeal, 
printed are produced (a) : if evidence was given orally, a C(t|iy 
of the judge’s notes (h) is produced or such other materials as the 
court may deem expedient (c). 


(l) Coghlan v. Cumhcrlmid, f 1898] I CJi J). 704, 0. A. ; The (ilnnnihdnler 

(1876), 1 P. J). 289, C A ; v. Jhckmtson (1876), 4 Ch. ll. 24, (\ A ; 

Smith V. Land and JJov'<e Troynitj (Jot-porahon (1884), 28 Ch. 1). 7, 15, 
C. A. ; Jie Wagataff, Wngslo(f v Jalland (1007), 98 Jj T. 149, C. A. 

(m) Montgomerie tC* Co , Ltd v. W allace- J antes ^ [1004] A. C 7.9. 

\n) White v. Witt (1877), 5 ("h. 1). 589, C. A. , Sugden v. Si. Lconoids 
{Lord) (1876), 1 P. D. 209, C. A. 

{o) K. S. C., Ord. 58, r. 11. 

(«) See R. S. C., Ord 36, r 30; Oid. 66 (prinled .ifTidavits) ; Ojd. 61. 
r. 7 (office eopics) ; Crawfoid v. hoinsea Steam IhuL and J'lle, ll'o^.U 
Co. (1876), 24 W. R. 422, C. A. ; Sickles v. Norris (1876), 45 L. J, (q. m ) 
148, C A. 

(6) Application inuet be i.aade to the judge for a copy of his notes. As 
to the form, see Yearly Practice of the Supreme t ouit, 1912, p. Olo. 
The appeal is not. allowed to proceed Hll a copy of the judge’s notes is 
produced {Lewis v. Cory, [1906] W. N 0,6, C. A ; Hailey v. Thurston & Co 
(1902), 47 Sol. Jo. 69 ; Ellington v. Clark (1888), 38 Ch. J). 332. C. A.) 
As to the practice of using the judge’s notes, si e (1912) 56 Sol. Jo. 540 
(ob.servationa of Vaughan Williams, L J ) 

(c) The judge’s note.s, when suppleiiiOTited by coiiii.sers notes, if necessary, 
are sufficient, and, in the absence of agreement or special older, costs of tlio 
transciipt of a shorthand writer’s notes of the evidence arc not allowed 
on taxation {J)e la Warr {Earl) v. Miles (1881), 19 Ch. I). 80, C A. ; Glasier 
V. Nolls (1890), 59 L. J. (cii.) 63, C A. ; Pilling v. Joint Stork Jnstitmte 
(1896), 73 L. T. 670, C. A ; EymiU v. Neal (1886), 2 T L R. 870. 
('.A.; see also Bailey v. Thurston iC* Co., supra; Yorkshire Laundries 
Co. V. Pickles, [1901] W. N. 28, C. A. ; title Solicitors); but where a 
transcript of the shorthand notes is indispensable, the costs are allowed 
(Be Sprange. Ex parte O^ieial Beeeiver (1898), 77 L. T. 808 ; Huddleston v - 
Furness Bail. Co. (1899), 43 Sol. Jo. 295, C, A. ; Goldberg v. Liverpool 
Oorporaiion (1900), 82 L. T. 362, C. A.; Castner Kellner Alkali Go. v. 
Commercial development Corporation, [1899] 1 Ch. 803, C. A. : Be Duchess 
of Westminster Silver Lead Ore Co. (1878). 10 Ch. D. 307 ; Be Sharp, Ec 
parte Sharp {lS9ii), 10 Morr. 114). Shorthand notes taken by the clerk 
to one of the solicitors cannot be referred to {Ellington v. Clark (1888), 38 
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Sect. 8. Tf, on the hoariiip; of an appeal, a question arises a.s to the 
Powers on ruling or direction of the judge to a jury or assessors, the court 
the Hearing imist have regard to verified notes or other evidence, and such other 

of the materials as the court may deem expedient (d). 

Appeal. 

Sect. 9 . — When New Trial will he Granted. 

Ry mison of 374 A now trial may be ordered (r) if some substantial wrong 
b '^nci^c occasioned at the t'iiil by the judge misdirecting the 

thetnab* j'U'y (/), or improperly admitiiiig or rejecting evidence (. 7 ), or if 
the judge did not leave to the jury a question which ho was asked 
to leave to thorn, and which he ought to havo left to them, or 
improperly left a case to the jury when there was no evidence in 
support ot it (A), or if he ga\e judgment for the defendant u]»on the 

Cli. D. 332, C A.). The costs ot a shoitliaiul note of the judge’s suinining 
lip to the juiy are generally allowed without any speejal direction by the 
court (Filling v. Joint SloeJc InsUtute (1895), 73 L. T. 670, 0. A.; Walley 
V. Great Genii al Railwuy (1905), unrepoited, Yearly Practice of the 
Supremo Court, 1912, p. 911 ; Andrews v. j]fockford (1876), 73 L. T. 730, 
C. A., is not follow’cd in prae.tice). I'ho costs of a tianscript of shorthand 
notes of the judgment are allowed in the absence of any direction to the 
contrary (lie de Falbe, Ward v. Taylor. [1901] 1 Ch. 623, C. A. ; and see lie 
McConnell, Sanuders v. McConneU (1885), 29 CJi. D. 76. C. A.). It is tlio 
duty of the appellant to biiiig before the court the evidence on wdiich the 
order appealed against was founded, and if ho does not do so the appeal 
maybe difaimascd (lie Gowbarn, Fxpuite Firth (1882), 19 Ch. D. 419, C. A.) 
or ordered to stand over at his exiiense (h'lkngton v. Clark (1888), 38 
Ch. D. 332, C. A.), or he may be deprived of costs (fie McConnell, Saurulcrs 
V. McConnell, supra), or the solicitor may be oidercd to pay the costs 
pel son ally (fbuie?/ v. 'Ihnrston »l* Co. (1902), 47 Sol Jo 69; Lewis y. 
Cory, [1906] W. N. 05, 0 A ). As to llie costs of piintiiig evidence, see 
K. S. C., Old. .58, r. 12. 

(d) Jbid , r. 13. Tlio best evidenre as to the judge’s ruling i,s the note 
of counsel (Ex paite Ekerratt (1881), 28 Sol. Jo, 376). 

(e) A new trial may bo ordered on any question without interfering with 

the finding or decision upon any other question (U. S. C., Urd. 39, r. 7 ; 
Marsh v. Isaacs (1876), 45 L. J. (q. b.) 506 ; Furncll v. Great Western 7? lil. 
Co. (1876), 1 Q. 13. D. 636, A.). A nciv trial must not be ordered by 

reason of the luling oi any judge tdiat any document is sulhciontly 
stamped or does not joquire a i&tamp (U. S. Ord. 39, r. 8 ; IHcwitt v. 
Trilton, [1892] 2 Q. 13. 327, C. A.; Lowe v. iJorZiny (190.5), 74 L. J. 
(K. B.) 794). 

(f) Bray v. Ford, 1 1896] A C. 44 ; Anlkony v. Halstead (1877), 37 L. T. 
433 ; Jeiwure v. Dclmcqc, [1891] A. C. 73, P. C. ; Smith v. Dart Son 
(1884), 14 Q. B. D. 10.j ; Jones v. Spencer (1898), 77 L. 636 ; DaJehyl v. 
Labouchere (1907). [1908] 2 K. B. 325, 11 ., II. L. ; Ilvnl v Star Newspaper 
Co., Ltd , [1908J 2 K. 13 309, C. A ; Andnson v. Caleert (1908), 24 T. L. R. 
399, C. A. 

(g) Manley v. FalacJte (1895), 73 L. 98; Faund v. Wallace (1876), 
35 L. T. 361 ; Tait v. Beggs, (1905] 2 J. R. 625, C. A. ; Maclarcn (k Sons 
V. Davia (1890), 6 T. L. K. 372 ; Evans v. Merthyr Tydfil Tliban Council, 
[1899] 1 Oh. 241, C. A. ; liatcUffc v. Evans, ( 1892J 2 Q. B. 624, C. A. ; Ee 

^ Maplin Sands (1894), 71 L. T. 66, C. A. ; see Wright v. Doe d. Tatham 
(1837), 7 Ad. & El. 313, Ex. Ch. ; Ciense v. BarreU (1836), 1 Cr. M. A R. 
019. 

(h) Ijfevill V. Fine A>t and General Insurance Co., [1897] A. C. 68, 76 ; 
Young v. Hoffman Manufacturing Co., Ltd., [1907] 2 K. B. 646, C. A. ; see 
Weiser v. Segar, [1904] W. N. 93, C. A. ; Seaton v. Bumand, Bumand 
▼. Seaton, [1900] A. 0. 136, 143 ; R. S. C., Ord. 39, r. 6. 
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plaintiff’s opening without the plaintiff’s consent, and without 
allowing him to call evidence (i), or if he improperly withdrew the 
case from the jury(j), or if he improperly allowed or refused to 
allow an amendment, postponement, or adjournment (/c). 

375. A new trial may be ordered if the jury gave a verdict which 
was against the weight of evidence, and such that a jury reviewing 
the whole of the evidence reasonably could not projjerly find, or 
if the jury gave a perverse verdict (/), or awarded excessive and 
unreasonable damages (??i) or damages which were too small (71), or 
arrived at their verdict by improper means ( 0 ), or were guilty of 
misconduct during (p) or before trial (q) which was of a nature to 
affect their verdict. 

376. A new trial may be ordered, if a substantially wrong verdict 
has ])een given owing to one party having been taken by surprise (7 ), 
or owing to the misconduct of a party or his solicitor (s), or owing 

(i) Fletcher v. London and North Western Fail. Co., [1892] 1 Q. B. 122, 
C. A. ; Isaac v. Evans (1900), 10 T. L. R. 480, 0. A. 

(j) lircarlejj v. Loiulon and North Western Fail. Co. (1899), 15 T. L. R, 
227, C. A. ; Metropolitan Kail. Co. v. Jackson (1877), 3 App. Cas. 193 i 
Kingston Face Stand v. Kingston Corporation, [1897] A. C. 509, P. C. 

{k) Wilkin V. Feofl (1854), 15 C. J). 192, 196. 

(Z) Metropolitan Fail. Co. v. W right (1886), 11 App. Caa. 152; Phillips 
V. Marlin (1890), 15 App. Cas. 193 ; llampson v. Ouy (1891), 64 L. T. 778, 
C A.; Allcook v. Hall, [1891] 1 Q. B. 444 C. A. ; Jones v. Spencer (1898), 
77 L. T. 536 ; Brown v. Fadways Commissioner (1890), 15 App. Oaa. 240, 
P. C ; Brisbane Municipality y. JlfarZia, [1894] A. C. 249, P. C. ; Webster 
V. Friedberg (1880), 17 Q. B. O, 736, C. A. ; Fcrrand v. Bvngley Township 
Local Board [WJl), 8 T. L. R. 70, C. A. ; Seaton y. Sheridan {IBdQ), 12 
T.h. R. 285, C. A.; Mills v. Chesters (1907), Times, 16th October; 
Metropolitan Asylum Managers v. Hill (1882), 47 L. T. 29 ; Fachris v. J)e 
Fustafjaell (1908), Times ^ 14th February; ‘Toronto Failway v. King, 
[1908] A. C. 260, P. C. ; and compare Bradshaw v. House (1912), I L. J. 
(’ouuty Courts Reporter, 53. 

(m) Praed v. Graham (1889), 24 Q. B. 1>. 53, C. A. ; Johnston v. Great 
Western Failway, [1904] 2 K. B. 250, C. A ; Anderson v. CalveH (1908), 24 
T. L. R. 399, C. A. A verdict may bo set aside if the jury were misled 
(e.g., by iuflammatory speeches or material statements not supported by 
evidence), or took into consideration raattera which they ought not to 
have considered or applied a wrong measure of damages {Johnston v. 
Great Western Failway, supra; Praed v. Graham, swpra). The Court of 
Appeal cannot without the consent both of plaintiff and defendant reduce 
the damages or order a new trial unless the plaintiff consents to a 
redaction {Watt v. Watt, [1905] A. C. 115). 

(n) Phillips y. London and South Western Fail. Co. (1879), 5 Q. B. D. 78, 
C. A. 

(o) E.g., by lot {Harvey v. Hewitt (1840), 8 Dowl 598), or a com- 
promise {Hall V. Poyscr (1845), 13 M. & W. 600); Falvey y. Stanford 
(1874), L. R. lOQ. B. 54. 

{p) Hughes v. Budd (1840), 8 Dowl. 315; and sec Biggs v. Evans (1912), 
132 L. T. Jo. 606 (county court jury). 

{q) Allum V. BouUbee (1854), 9 Exch. 738; Campbell v. Hackney. 
Furnishing Co., Ltd. (1906), 22 T. L. R. 318. , 

(r) Uartwright v. Badham (1822), 11 Price, 383; Dow v. Dickinson, 
[1881] W. N. 52, C. A. ; DiUon v. City of Cork Steam Packet Co. (1876), 9 
I. R. O. L. 118; Diokens&n v. Fisher (1887), 3 T. L. R. 459? C. A. | 
Fachris v. De Fustafjaell, supra. 

(a) Wolff V. QoUring (1876), 44 L. J. (c. p.) 214- 


Bbot. 9. 
When New 
Trial will be 
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By reason 
of verdict 
or misoondnot 
of jury. 


By reason of 
position or 
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When New 
Trial will be 
Granted. 

Where new 
iriiil iKii 
Ifi'iinicii. 


Contiadictory 
verdicts lu 
cioss-actiuns. 


Costs. 


Notice of new 
trial and 
iC'Cntiy. 


to the absence of a party or his solicitor or counsel (t), or owing to 
llio discovery of fresh evidence which could not with reasonable 
diligence have been discovered before the trial (a), or owing to 
some inadvertence, mistake, or slip in the proceedings (b), 

377. A new trial cannot bo granted on the ground of mis- 
direction, or the improper admission or rejection of evidence, or 
because the verdict of the jury was not taken upon a question which 
the judge at the trial was not asked to leave to them, unless in the 
opinion of the Court of Appeal some substantial wrong or mis- 
carriage was thereby occasioned in the trial (c). A new trial will 
not be granted on a point which was not taken at the trial or not 
till after the case was closed (c). 

378. Wboro there are contradictory verdicts in cross actions, 
separately tried, which involve the same questions of law and fact, 
and tlie evidemee at each trial is fairly balanced, a new trial of the 
actions together -Bhould be ordered (^i). 

379. The costs of an application for a new trial are in the 
discretion of the Court of Appeal (r). 

380. Jf a new trial is ordered, a fresh notice of trial must be 
given and the action re-entered for trial {/). 

(t) WtUuims V. W^lliams (1833), 2 ])owl. 350 ; Townler/ v. Jones {I860), 
29 li. J. (c. P.) 299 ; iVotff v. OoUinng (1875), 44 J.. J. (c. P.) 214. 

{a) Anderson v. Titvms (1877), 36 L. '1'. 711 ; Young v. Kershaw (1900), 
81 L. T. 531 ; Turnbull & Co. v. Jhtval, [1902] A. (\ 429, P. C. 

(6) Germ Milhng Go. v. Bolnnson (1886), 3 T. Ij. R. 71, C A. ; Groom 
V. Hhuker (1893), 69 L. T. 293 ; Burrows v. London General Ommhus Co. 
(1894), 10 T. L. R. 298, 0. A.; Stokes v. Latham (1888), 4 T. L. R 305, 

A. ; Neale v. Gordon Lennox, [1902] A. C. 465; Bichardson v. Fisher 
(1823), 1 Bing. 145. 

(c) it. S. C., Ord. 39, r. 6. As to the principles which govern the appli- 
cation of the rule, see Bray v. Ford, [1896] A. C. 44, 47, 48, 53 , Floyd v; 
Gibson (1909), 100 L. T. 761, C. A. ; Anderson v. Calvert (1908), 24 T. L. R. 
399, C. A.; Allen v. Allen, [1894] P. 248, 255, C A. , Eyre v. :,ew 
Forest Union Highway Board (1892). 8 T. L. R. 648, tJ. A. ; Page v. 
Bowdler (1894), 10 T. L. R. 42^ ; Graham rfr Sons v. Huddersfield 
Corporation (1895), 12 T. L. R. 36, (?. A 'Hie rule that there is uo appeal 
upon any question of law not raised in the court below, and that an 
application should first bo made to the judge for a new trial, only applies 
to points of law arising in the course of the case and not to misdirection 
m suiimring up (Cresswell *v. Jones and Andrews, Johnson v. Refuge 
Assurance (1912), 1 L. J. County Courts Reporter, 28). 

(d) Australasian Steam Navigation Co. v. Smith dt Sons (1889), 14 App. 
Cas. 321, P. C. A judge may bo asked during the summing up to correct 
any misstatement of fact ; but should not be iriteimpted on any question 
of law {Cresswell v. Jones and Andrews, Johnson v. Refuge Assurance, 
sugna) 

(c) R. S. C., Ord. 65, r. 1 ; Ilamilton v. Seal, [1904] 2 K. B. 262, C. A. ; 
^Jones V. Richards (1S99), 15 T. L. R. 398, C. A. ; Metropolitan Asylum 
Managers v. Hill (1882), 47 L. T. 29 ; Field v. Great Northern Bail. Co. 
(1878), 3 Ex. D.‘ 261. If a new trial is ordered, the costs of the first trial 
usually abide the result of the second trial {Jones v. Richards, supra), and 
the costs of the applifation for a new trial are given to the party .who is 
successful in the application (Hamilton v. Seal, supra). 

(jO See p. 175, ante ; Robarts v. French (1895), 43 W. R. 258, C. A. 



Part II.— In the Court of Appeal. 


207 


Sect. 10. — Costs of Appeal. 

381. The Court of A 2 )peal has power to make such order as to 
the whole or any part of the costs of the appeal as may bo just (</). 


Sect. 10. 
Costs of 
Appeal. 

Costs. 


{g) 11. S. C., Ord. 68, r. 4. “ Costa of the ii 2 )])cal ” means additional 

expense incurred by reason of the appeal, not costs inenrrod in the court 
below; see Kevans v. Joyce, [18‘J2J 1 1. 11. 1, 5, C. A. The costs of an 
appeal are in the discretion of the Court of Appeal (Judicatuie Act, 18S)0 
(63 & 64 Viet. c. 44), s. 5 ; R. S. C., Ord. 65, r. 1 ). 'I’lic {general rule is that a 
Biiccossful appellant gets bis costs (Mcmoianduiu of .Judges (1875), 1 Cb. D. 
41, C. A. ; Olivant v. Wright (1875), 45 L J. (cu ) 1. i). A. ; The Gipsy 
Queen, [1896] P. 176, C. A.; The Toscana, 11905J P. 148, C A.; The 
London, [1905] P. 152, C. A.). 'J’bc successful aiipeJlant may, however, 
if tlie court thinks fit, be deprived of bis costs wdiere tlic aiiiK'llant bus 
succeeded on a point not taken in the court below {Hussy v. Horne- 
Payne (1878), 8 Ch. 1). 670, C. A. ; Goddard v. Jeffreys (1882), 46 L. T. 904, 
C A. ; JJye v. Dye (1884), i:i (i. 11. D. 147. C. A ; Chard v. Jervis (1882), 
9 Q. 15. 1). 178, A. ; Arnolds Case (1887), 36 (^i. 1). 702, 710, C. A. ; He 
O'Shea's SelUement, Courage v. O'Shea, [1895] 1 Cb. 32.5, C. A. ; butsceJ^s 
O. C. S., [1904] 2 K. 15. 161, A.), or wbero be lias failed to prove allega- 

tions of fraud {lie Jiaurn, Ex parte Cooper (1878), 10 Cb. D. 313), or vTlieii 
there are several ])oiiits and be lias succeeded on one point only {ElUot v. 
liokeby {Lord) (1882), 7 App. ('as. 43), or on fresh evidence {lie Hemingway, 
Ex parte Ilauxwell (1883), 23 Cb. D. 626, C. A ), or wlicre all the liece-s- 
sary materials have not been siiiipJicd to the court {He McConnell, Saitndns 
v, McConnell (188,5), 29 ('b D. 76, (' A ). A successful resiiondent may 
likewise be dcjiiived of bis costs, where bis conduct has jiislined the 
appeal {Paterson v. St. Andrews {Provost etc ) (1881), 6 App Cas. 833), or 
be lias lulled to give bis opponent jiroptT notices (Re JiUjlh and young 
(1880), 13 Cb. D. 41G, C. A ; He Speight, Ex pnite Brooks (1881), 13 
(j. ]J. D. 42 ; comiiare He Mundy, Ex parte Sheaa {IHHo), 15 B. D. 338, 
C. A ), or wliero the court thinks the defence discreditable {Jones v. 
Merionethshire Budding Society, [1892] 1 Cb. 173, (\ A ; Chard v. Jervis, 
supra, at p. 183; He Cooper, Coopery, Vesey (1882), 20 Ch. D. 611, 63C, 
C. A ; Borthwick v. Evening Post (1888), 37 (3). D. 449, 465, C. A.), 
or wbero the appellant could not salcly have abstained from taking the 
opinion of the Court of Appeal {He Jjcvy, Ex parte Walton (1881), 17 
Oh. D. 740, 758, (!). A.), or where the case was a novel one of general 
importance and didicnlty {Re Mersey Hail. Co. (1888), 37 Ch. 1). 610, 619, 
('. A ). If neither side wholly succeeds or wholly fails, there should be 
no costs of the appeal {Jones v. Richards (1899), 15 T. L. R. 398, (J A. ; 
Hamilton v. Seal, [1904] 2 K. B. 262. (' A.). If an appeal is succos-sful, 
the order of the court below as to costs aud damages is set aside, and the 
general rule is to allow' the costs of the appellant in the com t below as well 
as in the Court of Appe.al. As to the repayment of costs that have been 
paid, see Jiood-Barrs v. Jleriot, [1896] 1 Q. B. 610, C. A. ; Edge Sons 
V. Gallon <& Son, [1899] W. N. 137 ; Ashworth v. English Card Clothing 
Co., Ltd. (No. 2), [1904] 1 Ch. 704 ; He GeipeVs Patent, [1904] 1 Ch. 239, 
C. A. ; Schweppes, Ltd. v. Gtbhens, [1904] W. N. 208, (h A. ; Griffiths v. 
Benn (1911), 27 T L. R. 346, C. A. 
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Vr^s and Printino. 


fur Afoloqy - - - - txtle Ltbkl ANn Slander. 

(hntraH - • - - - ,, (’oNTRACT. 

CojnjTight - - - - „ Col'YRioiiT AM) Literary Pro- 

perty. 

Ej'hihiiton of A<hfrlisn}ient8 ,, PuRLic IlEArni and liOt'AL 

Administration. 

Libel . - - - „ Lidel and Blander. 


Part I. — Formal Requirements. 

Sect. 1 . — Iteoi stratum of Newspapers {a), 

Suh-Sect. 1 . — Obhijation to Itegisitr. 

Duty of 382. Tlio ])riuLtir.s and publishers for the iinio being of every 

ne\vH[)}ip(‘r (/)) niust, during the rnoiiih of July, make or cause to be 
pu la ira. jijuiual return (r), containing certain statutory particulars, 

to the llegistrar of Newspaper Jteturns (d), to be entered by him in 
the llegistor of New^spaper Proprietors <. '•). 

(a) I’or registration for postal purposes, see title Post Okeice, 
Vol. XXII., p. (UC. As to the law of libel in lelalion to publication m 
legistoicd ncwspapoiB, eco title Libel and Slander, Vol. XVIII., pp. 006, 
060, 744 et seq. 

{b) Por tlie <b‘fiiiition of “newspaper,” seo p 21 i, post. 

(c) Newspaper Lihcl and llegistration Act, 1881 (44 & 45 Viet c. 60), 
B. 9. Por form of the return, see ibid.^ Sehed. A. A separate return 
is rcapiired for each paper The registration required by this Act is quite 
distinot iTom that reqiiiied both for postal purposes and for the purpose 
of copyright Por the law relating to the latter, see title CorYiiiGiiT and 
Literary Puoi'Erty, Vol. VlII., p. l.'5'l. 

(d) Nowspap(‘r Libel and KpgjsIr.Ttion Aet, 1881 (44 & 45 Vict. c. 60), 
B. 9. I’lio word “ registrar ” is delined by xbid., s. 1, to mean the legistrar 
for the time being ol joint stock eoiripaiiics (sec title Comrames, Vol. V., 
])p. 59 el seq.), or such other poison as the Board of Trade may for the 
time being authorise in that behalf The business of registration is earned 
on at Somerset House, London, W 0., Boom No. 7, where the Wegister 
may be inspected. 

(e) New .‘ipa per Libel and Kegistmtion Act, 1881 (44 & 45 Vict. c. 60), 
B. 19. Tlie provision as to fees is contained m tbid., s. 14, by which the 
Board of Trade, witli tlie approval of the "I'reasury, may impose such fees 
as are necessary to meet the expenses of legistration. The lees which the 
Board of Trade has, with the approval of the Treasury, diiected to be 
paid aic as follows . — 

£ 8. d. 

Por the registration for the first time of any “ repre- 
sentative proprietor ” . . . . . .10 0 

On registration in other cases 0 10 0 

On the rendering of subsequent returns under the 
same title ... .... 0 5 0 

Por inspection 0 10 

Por a copy of a return 0 1 u 

•nd a further fee of 4d. per folio if the copy exceeds three folios. 
Tlie prescribed foims on which tlie returns are to bo made will be sent, 
either stamped with the requisite fee stamps or unstamped, on applica- 
tion .to the Begistrar, Companies’ llegistration Ollice, Somerset House, 
London, W.O. No charge is made for the forms, but when %tamped 
f orms are required a postal order for the amount of the fee must 
accompany the application. 
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Any person, upon payment of a fee, may search the Register and 
obtain a certified copy of any entry (/). 

Gub-SecT. 2. — Neio8})ape>s of which Iteqist ration ».» Required. 

383. Registration is required in the case of any paper contain- 
ing public news, intelligence or occurrences, or any remarks or 
observations thereon, printed for salo and published periodically, or 
in parts or numbers, at intervals not exceeding twenty-six days 
between the publication of any two such i)apers, parts, or numbers, 
and also in the case of any paper printed in order to bo diHperHe<l, 
and made public weekly or oftencr, or at intervals not exceeding 
twenty-six days, containing only or principally advertisements (//). 

No registration is required in the case of a newspaper winch 
belongs to an incorporated joint stock company (A). 

Suu-Sect. I'i. — Pariu'ulars Required. 

384. The first of th(i particulars required to be registered is the 
name or title of the newspaper (t). In the case of the siibscrjfucnt 
annual returns, the name or title must bo exactly the same as that 
originally registered, unless some other name has l)cen adopted 
which it is desired to register. 

Any name may bo selected as the title of a newspaper, and 
registration confers no light to the exclusive use of such 
name (/c). 

385. The other particulars required are the full names of all the 
proprietors, together with their respective occupations, places of 
business, and places of lesidcnco (/). 

The word “proprietor” means cither the solo proprietor or, 
where the proprietorship is divuhjd, the ]icjsotis who, as partners or 
otherwise, represent or are responsible for any share or interest in 
the paper as between themselves and the persons similarly 
representing or responsible for the other shares or interests (/a)- 

But where in the opinion of the Uoavd of Trade it would be 
inconvenient to register the names of all the proprietors owing to 
the shares being minutely subdivided, or to other special circum- 
stances, the Board may authorise a registration in the name or 
names of one or more responsible representative proprietors (a)- 


(/) Newspaper Libel and RegBlratiori Act, 1881 (44 & 45 Vict c GO), 
B. 13. 

(fl) Ihid.f 8. 1. 

\h) Ibid , s. IS. 

(t) Ibid., 8. 9. 

(k) As to the property in the name or title of a newspaper, see p. 219, 
post. 

(l) Newspaper Libel and llcgiatration Act, 1881 (44 & 45 Vict. c. 60), 
fl. 9. The phrase “ place of residence ” includes the street, square, or 
place where the poison to whom it refers resides, and Uio number (if 
any) or other designation of the house m which he so resides (ibid., s. 1). 

(m) Ibid., s. 1. • 

(m) 14»id., 8. 7. Where it is desired to make a return of “representative 
proprietors ” a statement should bo sent to the Registrar sotting forth the 
circumstances which xendor it inconveiiient to register the names of all 
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Press and Printing. 


Sect, 1 . 
Registra- 
tion of 
News- 
papers. 

Rcj'isf ration 
of ch.'vii-,'C of 
j^ropncLor- 

hliip. 

Jleturna for 
roL'iHtratiou. 


Penalty for 
oniif$biou to 
icgister. 


lYoof of 
entries. 


Certificil copy 
as evidence. 


Obligation to 
pi ml name 
of printer. 


386. There is no obligation upon anyone to register a change of 
projirietorship which occurs between any two annual returns, but any 
party to a transfer of or dealing with any share or interest, whereby 
anyone ceases to bo a proprietor or any now proprietor is intro- 
duced, may make a return setting out the names of the persons 
ceasing to be proprietors and the names of the new proprietors, 
togetlier with their occupations and places of businesB and 
residence (o). 

387. lloturns must be signed }>y the person making them (p), 
and any person wilfully making a false or incomplete return is 
liable to a penalty not exceeding illOO, which may be recovered 
summarily (q). The same penalty is imposed upon any proprietor 
knowingly permitting the insertion in a return of any particulars 
relating to himself which are misleading (?•). 

Sub-Skct. 4. — Omtsswn to Jief/tster. 

388. If i\o return be made within orio month from the appointed 
time, then I'ach printer and publisher is liable to a penalty not 
exceeding X‘25, recoverable in a summary manner (q), and may bo 
<lirected b^^ a summary order to make the return witliiii a specified 
time (ft). 

Sud-Skgt. 5. — Proof of PJutriea in the Pe<jiHter. 

389. All entry in the Hcgistor may be proved in all proceedings, 
civil or criminal, by the production of a copy of the entry, certified 
by the Registrar or liis dejmty, or under the official seal of the 
Registrar, without proof of tlie signature to the certificate or of the 
soul (/). 

A certified copy of an entry is sufficient primd fade evidence of 
overytliiug it contains (/i]. 

Sj?ct. 2. — Ncccssiti/ for Kainc of Privtrr to Appear. 

390. ICvery printed paper or book which at the time it is printed 
is meant to be published or dispersed must have upon the front 
of such paper, if it be printed upon one side only, or upon the 'irst 
and last leaf if it consist of more than one leaf, the name and addioss 
of the printer (?'), hut hooka or pajiers printed at the Tniversity 


the proprietors, and giving such information as will show that the 
proposed represent alivcs are well able to meet any claims that may arise 
ior libel 'or otherwise in connection with the management of the paper. 

(o) Newspaper Libel and Registration Act, 1881 (44 & 45 Viet. c. 60), 
6. 11. For form ot letiirn, see ibid , Sched. B. 

ip) The forms issued by the Rcgistiai rontain a space for the signature 
of the printer and publisher, doubtless to iacilitate pioceedings under 
thid.f s. 12. 

- {q) As to the recovery of penalties in courts of summary jurisdiction, 

see title Magistrati s, Vol. XIX., pp. 602 et sea. 

(r) Newspaper Libel and Registration Act, 1881 (44 &; 45 Viet. o. 60), 

B. 12. . 

(s) Ibid., B. 10. 

(0 Ibid., s. 15. 

{uyibid. : and see title Evidence, Vol. XIII., JP. 474. ^ 

(v) Newspapers, Printers, and Reading Rooms Repeal Act, 1860 (32 & 33 
Vict.c. 24), B. 1, Sched. IL, re-enacting stat. (1839) 2 & 3 Vict. e. 12, 2, 
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Press of Oxford, or the Pitt Press of Cambridge, miisfc boar, instead 
of the name of the printer, the words “ I’rintod at the University 
Press, Oxford,” or “ The Pitt Press, Cambridge,” as the case may 
be (a). 

The poTialty for assisting to publish or disperse any paper or 
book which does not comj)ly with tlio above provision is a sum of 
not more llian £5(b), but proceedings for its recovery must bo 
commenced in the name of fho law ofheers of tlie Crown'(c). 

391 . The obligation referred to in tlm preceding paragraph (J) 
d .’OS not ap])ly to any j)ii.pors prinled by the authority and tor 
the use of either lloiiso of Parliament, or to the impression of 
any engraving, or to the printing by letter-press of the name, or 
the name and address or business or profession, of any poison 
and the ai tides in which ho deals, or to any papers for the sale of 
estih'is or goods by auction or otherwise (c), or to a haiik-noto of the 
Pank of I'higland, or to a bill of exchange or promissory note, or to 
any bond or other security for payment of mom'v, or to any bill of 
lading, policy of insiiiMiice, letter of attorney, derd, agreement, or 
to any transfer or assignment of any public stocks, funds, or other 
securities, or to any transfer or assignment of the stocks of any 
jiuhlic corporation or company, authorised or sanctioned by Act of 
Parliament, or to any dividend w'arrant of or for such pnlilic or 
other stocks, funds, or securities, or to any receipt for money or 
goods, or to any proceeding in a,iiy court of law, or to any warrant, 
order, or other papers jiriiited by ilic authority of any public board 
or olVicer in the excculi<ni of the duties of their respective 
otlicos {J ). 

Sect. 3. — Pvesan aiion of Cupivs. 

392 . Every person who prints any paper for hire, reward, gain, 
or profit must preserve at least one copy fora jicriod of six months, 
and on it he must write, or cause to he written or printed, in legible 
characters, t]i<) name and address of the jicrson who cmjiloycd him 


If the printer fails to comply with this provision he can not sue for the price 
of the materials and labour expended {Bcnslcy v. Bignold (1822), 5 B. Sc 
Aid. 335). 

(а) New’spapera, I*iinlcis, and Reading Rijoins Rnpeal Acf, ISO'J 

(.32 & 33 Vict. c 2t), H. 1, Sched. II , re-cii.actiiig stat. (18311) 2 3 Vict. 

c. 12, a. 3. 

(б) See note (i>), p. 212, anie. 

(c) Newspapers, Punters, and Reading Rooms Repeal Act, 1869 
(32 & 33 Vict. c. 24), s. 1, Sched II., ic-eiiacliug stat. (1839) 2 & 3 Vict. 
0. 12, SB. 2, 4. 

(d) See the text, nupra. 

(e) Newspapers, Printers, and Reading Rooms Repeal Act, 1869 (32 & 33 
Vict. c. 24), 8. 1, Sched. 11., ro-cnacting the Unlawful Societies Act, 1798 
(39 Geo. 3, c. 79), ss 28, 31. 

(f) Newspapers, Printers, and Reading Rooms Repeal Act, 1869 (32 & 33 
Vict. c. 24), s. 1, Sched. II., re-enacting stat. (1811) 61 Geo. 3, c. 65, s. 3. 
It will be noticed that this exemption only applies to the oAligation to put 
the printer’s name and residence upon any printed matter which is intended 
for pujiflication (see the text, supra), and does not touch the duty to 
preserve a copy (see the text, infra). As to the necessity for printing the 
name of the printer and publisher on election posters etc., see title 
Elections, Vol. XII., pp. 296, 297, 348. 
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Sect, 3. 
Preserva 
tion of 
Copies. 
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offcnci'. 


Oblicfation to 
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published 
copies. 


Delivery of 
copies to 
libraries. 


Definition of 
“ publisher.” 


to do the work (g). Within this period of six months the printer 
must produce such copy to any justice of the peace who requires to 
see it l^). 

The penalty for neglecting to preserve such copy or to write upon 
it the particulars required, or to produce it when required, is the 
fixed sum of i'20 (g) ; no proceedings can be taken to recover these 
penalties except in the name of the law officers of the Crown (/t). 

Skct. 4. — Dclii'erg of Cojmcs. 

393- The publisher of every book (which expression includes a 
newspaper) (i) is bound, subject to penalties, to deliver a complete 
copy to the British Museum within one month after publication {j). 
h’urthermore, if written demand is made before the expiration of 
twelve months after publication, the publisher must deliver a 
copy within one month alter the receipt of the doniaiid, or if the 
(Ion land is made before publication, then within one month after 
publication, to some depot hi London to bo named in the demand for, 
or in accordance with the direction of the authority having control 
of, each of the following libraiies, namelv: the Bodleian Library, 
Oxford, tlie University Ijibrary, Camhrulge, the Library of the 
l^’aculty of Advocates, Edinburgh, the Library of Trinity College, 
Dublin, and the National Library of Wales. In the case of news- 
papers, magazines or works published in a series of numbers, or 
parts, a separate demand ia not necessary for each part; one demand 
may include all numberB or parts which may bo subsequently pub- 
lished (;;). With regard to the National Library of Wales, the duty 
of delivering copies does not apply in the case of publications of 
such classes as may bo specified in regulations to bo mado by the 
Board of Trade 

Part II. — Publishers, Editors, and Authors. 

Skct. 1. — Pahhuthn's. 

394. A publisher is a person who puts forth a work to the 
public (A). In the case of liteiaKy works the publisher is the 
intermediary between the public and tlie author. 

{g) Newspapers, rrintcrfl, and licading Ilooms Kepeal Act, 1800 (32 &33 
Viet. c. 24), ro-enactin^;; the Unlawful Socielics Act, 1708 (39 Ueo. 3, c. 70), 
8. 29. Unless this roquucracut is complied with, the charge for printing 
cannot be recovered {Hensley v. Bignold (1882), 6 B. & Aid, 33.5). 

(A) Newspapers, Printers, and Beading Kuutns Repeal Act, 1SG0(32&33 
Vict. 24), 8. 1, Sched. II., re-cnuctiug the Seditious Mceiing Act, 1846 
(9 dc 10 Vict. c. 33), 8 1. 

(i) Copyright Act, 1011 (1 & 2 Geo. 5, o. 40), s. 15; Walter v, Howe 
(1881), 17 Ch. D. 708 ; and see title Copyriuiit and Literary Property, 
Vbl. Vlll., p. 142, note (u). 

{)) Copyright Act, 1011 (1 & 2 Geo. 6, c. 46), s. 16; and see title Copy- 
right AND Literary Property, Vol. VIII., pp. 174, 175. The penalty 
for breach of this pro\ ision is a fine, recoverable on summary conviction, 
not exceeding £6 and the value of the book (Copyright Act, 1011 (1 & 2 
Geo. 5> 0 . 46), s. 15 (6) ). ,, 

{k) See McFarlane v. Bulion, [1899] 1 Ch. 884. As to publishers in 
relation to authors, see also p. 215, •post. As to the statutory duties ojt 
publishers of newspapers, see pp. 210 et aeg., an(e. 
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395. The relation between a publisher and an author is deter- 
mined by the contract between them (Z). In some cases the author 
employs a publisher to publish his works, in other cases the 
publisher purchases the work from the author, and in others the 
publication is a matter of joint adventure between them. The 
most usual form of contract is that in which the publisher undertakes 
to bear the whole cost of the publication, includinjr printing and 
advertising, and to pay to the author either a percentage of the 
prolits or a fixed sum or royalty on each copy sold(Z). 

396. Literary Avorks are usually issued to the public in editions. 
Any fresh issue or publication of a work is an edition (m). It does 
not seem necessary that the type should be set up anew, or even that 
fresh copies should bo printed, the essential factor being that there 
should be a determination to reissue the work to the public (m). 

397. It IS a common practice for publishers, in order to minimise 
the risk of loss, to enter into contracts with other publishers or 
parties to take a number of copies of a lM)ok when published. If 
the contract is not to he performed within one year from'tho 
making thereof it must be in writing (;i). 

Sect. 2. — Editors. 

Sud-Sect !.--/« Oeucrnl 

398. Oionorally s])eaking, an editor is a pcu’son who superintends 
the publication of any literary work. 

In the case of newspapers and periodicals, such a })eison is 
usually ajipoiiiied by the proprietor to be responsible for the literary 
part of the journal, Imt no general Btatemoiit can be made as to his 
duties or authority, because these must depend upon the contract 
entered into in each individual case. The mere fact that a person 
is afipointed editor of a newspaper does not give him control of the 
conduct of the paper or of thr> matter to be inserted therein, and, in 
the absence of special stijmlations in the contract giving him con- 
trol, he is subject to the directions of the proprietor (o). On the 
other hand, any undue interference with a person who holds a 
general appointment as editor ni the performance of his duties may 
amount to a breach of contract (p).^ 

The question vvliether a person is discharging editorial duties or 
is merely a contributor is a question of fact depending upon the 
terms of the contract of engagement, the nature of the work done, 
and the mode of payment {<{). 

(I) As to contracts between publishers and authors, sec p. 217, post. 

(wi) Bcade v. Bentley (1868), 4 K. & J. 656. 

(n) Statute of Frauds (29 Car. 2, c. 3), s. 4; and see title Co 2 l tract, 
Vol. VII , pp. 361 et seq. 

(o) Crookes v. Belter (I860), 3 L. T. 226. ^ 

(p) But in neither case is it a matter for an injunction ; " the matter 
resolves itself into this if the defendants ’* (the propntetors) “ unduly 
interfere with the functions of the editor, or he improperly introduces 
matter which is injurious to the journal, the best course is to Lave ib settled 
by anhrfition at law, and to leave it to a jury to determine the amount of the 
damages ” {Crookes v. Fetter, supra, per Romillt, M.R., at p. 227). 

(a) Landa v. Greenberg (1908), 24 T. L. R. 441. 
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Skct. 2. 
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SUB-Pi-rr. 2 . — Aulhorily aa Aycnt of l'ro}>rietor. 

399 . Tho auth(>iil.y of an odiLor as agent of tlio proprietor (if a 
newspaper or similar publication depends upon the terms of his 
employment ; the position itself confers no authority upon its 
holder, but the editor is presumed to he acting as agent of the 
proprietor in tho {-election of matter to be nisei’ted in the 
publication (;■). 

Usually the editor is empowcicd to mahe contracts with 
contiihutors, hut such contracts are made on behalf of the 
pn'prietor, and the benefit belongs to him, and all manuscripts 
and letters received from correspondents and contributors which 
come into tho hands of tho editor are tho property of the 
proprietor (.s). 

S uiJ-h 5 jXT. 3 . — L uili Itfies. 

400 . The editor is responsible for all illegal matter whicdi ajipoars 
in Ins paper (/), so also is the propiietor. Therefore, if pro- 
c(!edingH are cominenccHl against the ('ditor, it is a mattm* of 
( oinmon interest beh\een tlmm and ilu' ,»ropii(.'tor may undert.ilvo 
tJie defc'iice (a). On the other hand, no damages can be recovered 
from an editor by a iirojiiietor for injuries sustained tlironyli the 
insertmn in his paper of illegal niattei without his knowledge ). 

SuB-SiK r. 4. — Te.iuimUton o/ J'Jinploymvnt, 

401 . In tho absence of express terms in tho contract of 
employment, there seems some doubt as to tho length of notit o 
which is necessary to terminate tho employment. The usual notice, 
in tho case of important daily newspapers, appears to bo a year, but 
it is doubtful whether thjs custom extends to monthly periodicals 
or reviews or to new publications (w). In case of dispute, the 
question depends uijon the evidence of journalists. An editor 
entering into a contrjict inconsistent with his duties may be 
dismissed without notice (.r). 


(r) E. V. Walter (ITHO), 3 Esp. 21. 

{8) Hogg V. Kirby (1803), 8 Ves. 215; Lamb v. Evans, [1802] 3 Th. 402. 

(i) See jip. 221 et scg., ygnt. As to the effect of an agrooinent between 
the editor and printer of a publication for the indemnification of the latlcr 
against claims for publication of libellous matter, see Smith (IT. I/.) it 
SonY. Clinion 25 T. L.-R 34; title Guarantee, Vol. XV., pp. 446, 

453. 

(ic) Bteay V. Ftyifitl Ihihbh Nvrses* Association, [1897] 2 Ch. 272, C. A.; 
see Idle Action, Vol. I , p. 53 

(v) See Colburn v. I’olmore (18.31), 1 Cr. M. K 73 ; Shnipe v. Feeney 
<0 Co, (1898), 14 T. L. K. 18.5. 

'{w) llolcroft V. Barber (1843), 1 Car. &: Kir. 4 ; Baxter v. Kvict {J8U), 
6 Man. & G. 936 ; see also Fox-Bonme v. Vernon <& Co., Ltd. (1894), 10 
•T. L. R. 647 (where tho jury found that six months’ notice was fiuf/ici(‘nt., 
refusing to accent evidence of a custom of giving twelve months’ notice) ; 
Brennan v. Oilbdrt-Smiih (1892), 8 T. L. R. 284 (where the custom of giving 
twelve months’ notice was not disputed) ; and Chamberlain v. Bennett 
(1892), ^8 T. L. B. 234 (where the jury accepted evidence of a castom 
entitling a sub-editor to six months^ notice) ; and sec, further, the cases 
cited in title Master and Servant, Vol. XX., p. 97, note (p). 

(») Devenish v. Waters (1892), Times, 27th January. 
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Part II. — Publishers, Editors, and Authors. 

I 

Sect. 3. — Authors. 

SuiJ-PiiCT. 1. — Contract to Write Specified Work (?/). 

402. J’lio contract between an author and a i)iiblisher is a 
personal contract, and cannot be assigned by the publisher without 
tlio author's consent (c:), and this ai^plies equally if the publisher 
is a liniitcMl com])any (u). 

403. If a contract, \\1 iI(j1j contoniplates tlic Lsiie of several 
ediuons of a work, i.; sikait as to rights of deU'roiination, the 
])iibIi^.l]or is entiUed t<i (loltTiuino at any time, but the author can 
only (loterniiue it ii no expense has been incnnvul by the i)ublishor 
in preparing a new editijon (/>). 

404. If, by the contract, the ]nihlisher is liable to bear all the 
(•'cpensos of publication, he is enULled to iix the price of the book, 
unless of coui'sc the matter is dealt with in Uie contract (c). 

405. AVhere an author contracts to write a specified work', failure 
to supply thcmnniiscript gives rise to a cimse ot action, the measure 
of damages being tlio estimated jiroiit (ti), but the court cannot 
enforce the iierloimaiice of the contract (c). 

406. A contract to allow a publisher to jmblish a work, by which 
all expenses are to be home by the publisher, docs not, without 
speciiic terms, prevent tlie author from contrictiiig with another 
publislier for tlie pubhi ali<'n of a s'^cond edition ( / ). 

407. A contract to accept an aiticle to nppt'.ir in a ticular 
niaga/iino is not fultilled by jnibhcation in another magazine or 
s ■parately in book form, so that th(} dibconiinuance of the magazine 
contracted for is a hn'ach of contract, and the author is not obliged 
to comi'lete the work, but may sue for damages at once(r/). 

408. In the case of manuscript w'hich is submitted voluntarily 
to an editor in the hope of its being acceiitcd, the editor is not, 
in the absence of circumstances sliowing an accojitarice of tlio 
manuscript for publication, responsible for its safe custody, and if 
the manusciipt is lost tlie author cannot lecover its value (/i). The 
cdiloi, however, is liable should he wiihhold it from the author 

iy) For copyiiglit and an.Tlogoua riglits, bco title Copykigut and 
Literary Property, Vol. VJII., pp. 130 ct fteq. 

{z) Stevens v. Lenning (18.'j 4), 1 Iv. &' J. 168 ; Hole v. Bradbuiy (1879), 
12 Ch. L. 886. 

(u) Griffith V. Tower Publishing Co , JAd. and Moncriefi, [1807] 1 Cli. 21. 

\b) Jisade V, Bentley (1808), 4 K. & .1. 6.36. 

(c) liende v. Bentley (18.37), 3 K. J. 271. 

(d) Gale V, Letlic (1SJ7), 2 Staik. 107; and see tille Work and 

Labour. 

(e) Clarice v. Price (1819), 2 Wils. (cii.) 157 ; but a clause in a contract 

by which the author agrees not to write for anyone else will be enforced 
(!l/orm V. Colman (1812), 18 Ves. 4.37); ami see titles Injunction, 
Vol. XXII., p. 242 ; Specipic Pehfortvi vnce. • 

(/) Warne v. JRontledge (1874). L. R. 18 Kq. 497. • 

(g) Planehe v. Colburn (1831), d C. P. 68; and see title Contract, 

Vol. Vll , pp. 438 el seq. 

{h) fiee lief.ve v. Palmier (1858), 6 C. R. (n. s.) 84, affirmed ibid. 91 ; 
Goodman v. Boycott (1862), 2 il. & S. 1 ; Howard v. Harris (1884), Cab. & 
LI. 253 ; and see title Bailment, Vol. I., pp. 528, 633. The bailee is not 
an insurer ; see ihid.^ p. 633. 


Sect. S. 
Authors. 

Nature of 
contract. 


Deturmina- 
l ion of 
contract. 


Price of 
piibhcalion. 


Failure to 

supply 

manuscript. 


(\)ntract for 

s(‘0()n(l 

ciiilioa. 


t^iulRict for 
appearance in 
piiihcular 
piibhcation. 


Cliistoily ot 
manuscript. 



218 . 


Press and Printino. 


Sbgt. 3. 
Authors. 


llightH with 
reganl to 
manuscript. 


Relationship 
with pro- 
prietor of 
newspaper. 

Rip:ht to 7wm 
de plume. 


affcor demand has boon made for its return, and he is also liable for 
improper use of the manuscript for his own purposes (i). 

In the case of manuscript which is submitted to an editor in 
response to an express invitation, or of articles ordered to be written 
and sent to him for approval, the standard of care required of the 
editor is that which a prudent man w'ould take of similar property 
of his own (/t), and if he proves that such care has been taken, the 
burden of proof is discharged and he is not bound to account for 
the cause of the loss. 

Sub-SkcT. 2 . — Proptriy in At tides Supplied far Purpose of lieprodndion. 

409. The manner in which an editor or publisher is entitled to 
deal with manuscript supijlied by an author for tlio purpose of 
reproduction in ])ursuanco of a contract depends on the terras of 
the contract. In the absence of oxi>ress stipulation, if the article is 
to bo published in such a way that persons n'ading it will be 
informed of the idcniiiy of the author, no material alterations may 
be made which would misrepresent the views or bring discredit upon 
the reimtafcioM of the author. This rule applies even w'here tlie 
article has been bouglit outright (/). 

When, h()w<ivcr, maitcir is supplied to a publisher in such a form 
ns to enalile him to publish it as liis ow'ii, then no question of injury 
to reputation arises, and the publisher is entitled to deal with the 
manuscript as be pleases (?/<). 

Skot. 4. — Jounniliuls, 

410. The relation b(‘twecn the proprietor of a newspaper and a 
journalist is that of master and servant (a). 

411. A journalist who has contributed to a periodu'al under a 
uoni (h 'pluinc which has become identilied with liis work has a right 
to tho use of the pseudonym as against the i)roprietor(o). 

(i) See thle I'KOvnii and Dhtinub. 

(/.’) Bullen V. Swan Electric Engravinq Co. (190C), 22 T. L. K. 27.>, .ifrinncd 
(1907), 23 T. I<. II. 258, C. A., in winch case, on ajipeal, F \uwiiLi.. L J , at 
p. 259, stated that, if correctly repoi ted, Powell v. Graves (1SS6), 2 q\ L. li. 
063 (a case of a lost jneturo), could hardly bo supiiortod m view of the 
absence of any pica or proof that reasonablo care had been taken ; and 
see, further, titles Bailmknt, Vol. I., pp. 531 et seg. ; Ni:(iLiG£NCE, 
Vol. XXI., p. 430. 

(Z) Archbold v. Sweet (1832), 5 (^ & P. 219. No action lies if the 
publication is unlikely to injure the author’s reputation {Gilbert v. Boosey 
<fc Co. (1889), 87 L. T. Jo. 356). 

(m) Cox V. Cox (1853), 11 Hare, 118. 

(n) See, generally, title Master and Skrvant, Vol. XX., pp. Cl et seq. 
An overseer in a priiuiiig office is an artificer within the nie.amng of tho 
Stamp Act, 1891 (54 & 65 Viet. c. 39), s. 1, Sched. I., which exempts 
contracts of hiring from the stamp duty of 6d. ; see Bishop v. Letts (1858), 
1 -F. & F. 401 ; title Master and Servant, Vol. XX., p. 78. As to the 
notice required to determine contracts for the employment of foreign 
.ijonespondents of a newspaper and journalists, see title Master and 

Servant, Vol. ^X., pp. 97, 98, note (p). As to the reasonableness of a 
clause, in an agreement for the employment of a reporter, restricting him, 
after the termination of such employment, from being conneotou with 
any otljfer newspaper business within a certain radius, see Lang {Sir W. 0.) 
& Co., Ltd. V. Andrews, [1909] 1 Ch. 763, C. A. ; titles Master and 
Servant, Vol. XX., pp. 74, 88 et seq. ; Trade and Trade Unions, 

(o) Landa v. Greenberg (1008), 24 T. L. R. 441. 
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Part. III. — Property in Newspapers. 

Sect. 1 . — In General. 

412. Si)eaking generjilly, ilie expression property” with regard 
to a now’.spaper may include several things. It may include the 
copyright in nurnhers already published and the right of reproduc- 
tion, or it may include the plant and materials necessary for its 
production, but, for the purpose of this part of the title, the expres- 
sion a[)plics only to the right of imbheation under a particular 
name(p). 

413. Although there is no property in the words selected as the 

title of a newspaper, and registration (r/) confers no right to the 
exclusive use of such name, it is a common law fraud to use the 
name of a well-known publication with the object of inducing the 
public to purchase the new publication in mistake for that already 
established (r), and such use may be restrained by injunction (a). 
No injunction will, however, be granted unless the right to 'the 
exclusive use of certain words as aj)plying to a particular newspaper 
has been acquired by such user as leads to reputation (/). 7'o 

determine exactly when this right aiis(‘s may ho dillicult, and must 
depend upf)u the facts of each particular ea.so(w). 

Apart from fraud, the use of a name will ho restrained if it lends 
to confu'^ion in the minds of the public so as to cause injury to the 
])ropru'tors of the estahlished publication. Such injury may affe<*t 
the reputation of a newspaper or occasion pecuniary loss lo its 
proprietors, and tlie confusion may arise in the minds not only of 
the persons whod(^sile topurcha.se the newspapers, hut of adver- 
tisers and contrihutors. Jhit some injury or probability of injury 
must bo proved, otherwise no injunction w*ill be granted even where 
the names are identical (r). 

If the title selected is not an ordinary word or com lunation of 
words, hut has necessitated originality or invention on the part of 
its author, such title could, of course, be the subject of copyright («■). 

414. This right of publication under a pnrticular name is pro- 
peity and subject to tho ordinary law of property (a;). It is personal 


(p) It may, of course, in particular instances, include the premises where 
tho paper is printed and published, but those are matters which do not 
come vvithiii the scope of this title 
{q) As to registration, see p. 210. ante. 

(r) Dicks v. Yates (1881), 18 Ch. D. 76, C. A. No question of copyright 
arises in the case of tho title of a newspaper unless it i.s comptised of some 
literary invention ot its author; see title CoPYKiaiiT and LiTEitAUY 
Propebty, Vol. VIII., p. 143. 

(«) See title Injunction, Vol. XVII., p 271. 

(0 Licensed Victuallers Newspaper Co. ' . Bingham (1888), 38 Ch. D. 139, 
C. A. ; Maaswell v. Uoga, Uogg v. Maxwell (1867), 2 Ch. App. 307. 

(w) Licensed Victuallers Newspaper Co. v. Bingham, supra. 

(t>) Borthwick v. Evening Post (1888), 37 Ch. D. 44, C. A. ; Outram (G.) 
& Co.,Xtd. V. London Evening Newspapers Co., Ltd. (1911), 27 T. L.*R. 231. 
(w) See title Copyright and Literary Property, Vol. VIII., p. 143. 
{x) Kelly V. Hutton (1868), 3 Ch. App. 703 ; Longman y. Tripp (1805), 
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property, and as siudi, on the bankruptcy (/y) or death of the pro* 
priutor(.j), passes to the iruatoo in bankruptcy or to the lef^ul 
personal reproaentativo, as ibo case may be. 

415. The property in a newspaper may liolong to a number of 
persons, not, of coiir.so, oxeoedin^' twenty, or to a company; but it 
must boloiify to a detinito person or body of persons {a). 

The le"al relations between joint proprietors in a new’spaper 
do not (lilfer from those of partners in other enterprises, so th.'it 
a majority of partners may not use the partnership property 
for purposes inimical to the welfare of the partnership new spapo), 
even in cases where by the partnership deed the majority may bind 
the minority (fi). 

'L’he right of publication being a partnersliip asset, no partner, on 
a disLSolution of the prrtnorsbip, has the right to announce that 
publication is about to be discontinued; if neccissary, such right 
must 1)0 sold for the benefit of all the partners (r). 

416. Ijong-continued usage, not founded u]>on contract, by ono 
newspaper of the matter and type of anotlior confers no rights 
upon the proprietors of Iho former paper, and any such arrangement 
is torniinahlo at any moment at the ploasuro of either party (i/). 

417. A nc'W 8 pa|)er is published (r) when and where it is offered 
to iho public by the proiirietors, and it may l)o i)nblished in more 
than one place or town simultaneously. On the sale of a news- 
paper, therefore, care must bo taken to see that any provisions in 
iho contract of sale which are intended to prevent iho vendors from 
carrying on other printing or pul)lishiiig businosa within a certain 
area are not unduly restrictive (/). 


2 Bos. & P. (N. K.) 67 ; Be Boklwin, Ex rxnle Poss (1858), 2 Do G. & J. 220, 

C. 

{y) Longman v. 2’npp (1805), 2 Bos. & P. (n, e ) 67 ; Jtv Jinlilwm, Ex 
patio Fo88f supra; and see title Bankeupicy and iNsocviiNCY, Vol. II., 

p. 160. 

(«) GibhUit V. Read (1744), 9 Mod. llnp. 459; and see lilies Exccctoe.S 
AND Admin iSTR\TOKS, Vol. XIV., pp*. 217 etseq.; Personal Property, 
Vol. XXII., p. 409. 

{a) Rnzarbell v. Seiadfy (1896), Times, 6tli December; and see titles 
Companies, Vol. V., pp. 44, 45; Partnership, Vol. XXII , p. 10. A 
newspaper cannot belong to an indefinite collection or society of persons, 
although' it may be published for their benefit or to propagate their views. 
In Buen case it is considered to belong to the poison who pays lor its 
publication. - 

(6) 8ee title Partnisusiiip, Vol. XXIf , pj). 47 ct seq., 81. 

(e) Bradbury v. Dickens (1859), 27 Beav. 63. 

(d) PUiit V. Walter (1867), 17 L. T. 157. 

' (e) As to publication, see pp. 212 et srq,, ante. 

if) See McFarlavc v. Ilidton, [1899J 1 Ch. 884 (where on the sale of 
BelVs Life in London, a sporting paper, the vendors agreed with the pur- 
chasers not to print or publish any sporting paper within ten miles of 
Bouverie Street ; the defendants carried on a newspaper publishing business 
in Manchester, but distributed copies in London, some of these being sold 
from an office in Fleet Street ; held tJiat the agreement had been broken : 
injunction granted). 
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Sect. 2. — A ssignmcnt. Sect. 2 . 

418. Property (g) in a newspaper is a chattel interest capable of 
assignment (A), and a contract to assign shares may be specitically Asaignment. 
enforced (t)- 

The value of the property being in its title and rei)utatiori, the Effect of 
whole title upon assignment becomes the property of the assignee, «»8siffnment. 
even if it includes the name of the assignor (j). The assignor 
may be restrained from publishing notices or advertisements 
likely to damage the property be has assigned, although he may 
publish a statement that he has ceased to be connected with the 
publication (k). 

The fact that the name of the editor is usually printed beneath 
the title does not make the name part of the title (/). 

Sect. 3. — Mortgage, 

419. Property in tlie name of a newspaper, or a share thereof, Mortgage, 
may be the subject of mortgage (m). 

A mortgagee must register himself as the proprietor, for if ho Registration 
permits the name of the mortgagor to remain upon the Kegistor and ot mortgagie, 
the latter becomes bankrupt, the right of publication may be held 
to be in the order and disposition of the bankrupt, even though the 
printing machines and other tangible effects covered by the mortgage 
have been seized by the sheriff in process of execution (n). 

A receiver and manager may be ai)pointed to print, publish, and 
edit a newspaper (o). 


Part IV. — Advertisements (?). 

Sect. 1 . — Illegal Advertuements. 

420. Certain notices or advertisements relating to the drawing Liability of 

printer ainJ 

ig) For the dofiiution of “ property,” see p. 211), ante. publishei. 

(h) Kelly V. ILitilon (1868), 3 Ch. App. 703; Longman v. Tripp (IHOU), 

2 Bos. & r. (N. It.) 67 ; lie Baldwin, Kx parte Foss (1868), 2 De G. & .1. 

230, C. A. ; and see, generally, title CuosEs in Action, Vol. IV., pp. 365 
et seq. 

(i) Hutton V. Beeion and Murray, Beetan v. M* Murray and Hutton 
(1863), 9 Jur (n. s.) 1310. 

(?) Ward V. Beeton (1874), L. R. 19 Eq. 207. 

(fc) Bradbury v. Dickens (1859), 27 Ileav. 53. 

(Z) Crookes v. Petter (1860), 3 L. T. 225. 

(«i) See title Mortgage, Vol. XXL, p. 120. 

(n) Ee Baldwin, Ex parte Foss, supra; and see Execution, Vol. XIV., 
p. 65. As to registration, see pp. 210 et eeq., ante. 

( 0 ) Chaplin v. Young (1862), 6 L. T. 97 ; see also Eoheiison v. Norris * 

(1859), 6 Jut. (n. s.) 1238; and see title Receivers. « 
ip) As to exhibition of advertisements, see title Public Health and 
Local Administration ; as to libellous advertisements, see title Libel 
AND Slander, Vol. XVIII., pp. 603 et seq. ; as to advertisements involving 
contempt of court, see p. 224, post; as to advertisements having the 
effect of offers the response to which may form a contraotual relationship. 
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Sect. 1 . lotteries (q), the existence of betting houses (r), and the recovery 
lUeg^ of stolon property (i<), are illegal, and subject the printer and 
Advertise- publisher of them to the payment of fines. 

ments. Subject to some exceptions (t), both the advertiser and the pub- 
Liabiiifj of lislicr are equally liable for the publication of illegal advertisements, 
ativcrhserand Jn the caso of advertisements relating to lotteries, or to stolen 
jju i-jitr. pro])erty, or betting advertisements, the statutory provisions pro- 
hibiting them state so in terras (u ) ; in the case of advertisements 
involving contempt of court(r), the responsibility of the publisher 
is not so great as that of the advertiser (w). 

In doubtful cases an indemnity may be given by the advertiser to 
the publisher, but such indemnity is of no legal effect if the adver- 
tisement is on its face, or by necessary inference, illegal (x). 

8kct. 2. — Advertiacmcyit Coniracts. 

Contracts. 421 . Contracts for the insertion of advertisements in a news- 
paper or other periodically) do not differ in their legal aspect from 
other contraeliS, but the following points may be noticed (z). 

Damages for 422 . No damages can be recovered foi- breach of any agreement 
bleach. insert an advertisement which is illegal, nor can any money be 

recovered wliich has been paid in advance for the insertion of such 
an advertisement (rt). 

Where damages arc recoverable, such damages are not limited to 
the Minount paid for the insertion of the advertisement, but may 
include any damage which may reasonably bo presumed to have 
been in the contemplation of the parties at tho time the contract 
W'as made, such as estimated loss of business in the case of trading 
advertisements {h). 


SCO title CoNTiiACT, Vol. VIL, pp. 346, 347. A leader who accepts the 
advertised offer of the proprietor of a newspaper to give advice through 
tho medium of the paper enters into a contract for good considcratjou, 
and such propiiclor is bound to take reasonable care in giving the advice, 
all hough ho docs not warrant its accuracy {De la Bere v Pearson, Lid., 
[1908J 1 K. 33. 280, C. A.). 

iq) See title Gaming and Wagering, Vol. XV., pp. 300, 303. 

(r) Jbid., p. 298. 

(«) See title Criminat. Imw and Procedure, Vol. IX., p. 604. 

(i) In the case of libellous advertisements, defences in some circum- 
stances are available lor tho publisher which are not open to the adver- 
tiser For these distinctions', see title Libel and Slander, Vol. XVIII., 
pp. 601, 669, note (e) 

(u) See note (p), p 221, ante. 

(v) See p. 223, post 

(w) And see note (t), supra. 

(x) Shackell v. Hosier (1836), 2 Bing. (n. c.) 634 ; and see Smith {W. IT.) 
Jb Son V. Clinton (laos), 26 T. L. ll. 34; title Guarantee. Vol. XV., 
pp. 446, 453. 

•' (y) See Metzler v. Gounod (1875), 32 L. T. 666 (where certain documents 
were held to cosstituto a contract). As to the notice required in a con- 
tract for the employment of an advertising agent, see title Master and 
Servant, Vol. XX., p 97, note (p). 

(-) See, generally, title Contract, Vol. VII., pp. 327 e< seq. * 

(а) Owen v. Qreenberq (1898), Times, 10th March. 

(б) Marcus v. Myers and Davis (1896), 11 T. L. R. 327 ; Hawkins v. 



Part IV.— Advertisements. 


228 


423 . Documents which contcain the terms of an advertising con- 
teact by which the parlies, both advertiser and newspaper pro- 
prietor, agree to be bound, must bear a GtZ. stamp to render 
them admissibl(3 in evidence (c). A request or offer to insert an 
advertisement does not require a stamp unless it comes within the 
above rule. 

424 . If the contract is not to bo performed within a year, no 
action can be brought u 2 )on it unless it is in wu'iting (^Z). 


Part V. — Offences. 

Sect. 1. — Contempt of Court, 

425 . Publication of certain matter may constitute a contemi)t of 
court (#') ; but it is not contempt of court for an editor to refuse to 
liand over tlie maniiHcript or disclose the name of the author of an 
article in his news))aper making an attack upon a judge, because 
the court hiis no power to make such an order ( / ). 

Ignorance of the contents of a publication which contains matter 
in contempt of court docs not excuse the printer or publisher (v). 

The distribution by a nows agency of items of news which con- 
stitute a contempt of court is an offence by the manager of the 
agency or ilie peison responsible (//). 

426 . Advertisements inserted for the purpose of obtaining 
witnesses or evidence in pending litigation are not contempts of 
court, provided that they are ho nil fide and not used for the purposo 
of making personal attacks (i), and provided the advertisement is 
not a direct inducement to subornation of perjury (/j). 

Advertisements warning the public gtuierally, or a certain class 
of the public, that an action for infringement of a patent or trade 
mark has been commenced, or that an injunction has been granted, 
are not contempts provided the advertisement does not go into the 
merits of the case (/.). The same applies to advertibements asking 


Tuxford (1867), Times, 23rd December; and see title Damagkh, Vol. X., 
pp. 301 et seq. 

(c) Stamp Act, 1891 (54 & 55 Viet. c. 39), Sched. I. ; see also title 
Revenue. 

(d) Statute of Frauds (29 Car. 2, c. 3), s. 4 ; Boydell v. Drumwiond (1809), 
11 East, 142; title (JoNXiiACr, Vol. Vlf , pp. 327 et seq. 

(e) For this subject geuerally, seo title Contempt of CoLur, Attach- 
ment. AND (‘ommittal, Vol. VII., pp. 286 et seq. 

if) Be Bahama Islands {Special Reference from), [1893] A. C. 138, P. C. 

Ig) Ex parte Jones (1806), 13 Ves. 237 ; Re American Exchange in 
Europe, American Exchange in Europe V. diUig (1889), 68 L. J. (cii.) 706. 

( h) Re Robbins of the Press Association, Ex parte Qreen (1891), 7 T. L. R. 

411. • 

(i) Coats {J. db P.) V. ChadwieJe, [1894] 1 Ch. 347 ; Plating Co v. Far- 
quharaon (1881), 17 Ch. D. 49, C. A. ; Biodribb v. Brodribb (1886), 11 P. D. 
66 ; Jailer v. BuUer (1888), 13 P. D. 73 ; Paraguay Republio v. “Lynch, 
[1872] W. N. 48. 

{k) Plating Co, v, Farquharson, supra ; Pool v. Sacheverel (1720), 1 


Bect. 2. 

Advertise- 

nient 

Contracts. 

Slamp duty. 


Writing, 

when 

ueceswiry. 


By publica- 
iiuu of matter. 


By advertise- 
ment. 



224 


Press and Printing. 


Sect. 1. 
Contempt of 
Court. 

Liabilily of 
publisher .uid 
priii(('i of 
a<lv(‘ili&e- 
luont. 


01 her 
oirciiccs. 


ALtond'vnocat 

What 

ii»ectinf?« may 
be attended. 


for financial assistance from a certain trade in prosecuting 
action in the result of which the whole trade has a comm6h 
interest (i). 

427 . In cases of advertisements involving contempt of court, the 
responsibility of the piiblislior and printer is not so heavy as that 
of tho advertiser, for in order to commit a publisher or printer for 
conteiinit it must bo shown that the advertisement on its face was 
Bucli that a person of ordinary intelligence conducting a newspaper 
niusL have known that its publication was an interference with the 
course of jii.stiee {in). 


»SncT. 2. — Ollu'r Offences. 

428. Tho publication of or conspiracy to spread falso nows so 
ns to docry or onhai.ee the value of any goods or stocks is a 
iuis(leniean()nr(a) ; and certain publications for the purpose of 
iiiilucnciiig elections constitute illegal practices (o). 


Part VI.— Privileges of the Pressc;.). 

429 . lioprescniatives of the Press {q ) may attend tho meetings 
of every local authority (r). 

The expression “ local authority ” includes the council of 
a county, county borough, borough (including metropolitan 
borough), urban district, rural district, or parish, and a joint 
eoniraitteo or joint board of any two or more such councils to 
which any of the powers or duties of the appointing councils may 
have been transferred or delegated under the provisions of any Act 
of Parliament or provisional order ; a parish meeting, an education 
committee, and a joint education committee, established under the 
Education Act, 1902 («), so fur as relates to any acts or proceedings 
which are not required to be submitted to tho council or councils 

P. Wins. 676. Motions for coiumittal for contempt of court of innocent 
editors and proprietors of newspapers ought to be discouraged as far as 
iiossible (PIrttingf Co. v. Furguharson (1881), 17 Ch. }). 49, C. A., per Jessel, 
M.K., at p. 55 ; CoaU {J. P.) v. Chadwick, [1894] 1 Ch. 347). 

(Z) Plating Co. V. Farquhareon, supra. 

(m) I6 mZ. 

(n) See title Criminal Law and Procedure, Vol. IX., p. 662. 

(o) See title Elechons, Vol. XII., p. 296. 

\p) The privileges of tho Press in relation to the law of libel are fully 
dealt with in title Libel and Slander, Vol. XVIII., pp. 603 et seq. 

(q) The expression “ representatives of the Press ” means duly accredited 
representatives of newspapers and duly accredited representatives of news 
.•igencies which system atic.ally carry on the business of selling and supplying 
reports and information to newspapers (Local Authorities (Admission of 
tho Press to Meetings) Act, 1908 (8 Edw. 7, c. 43), s. 2). 

(r) Ibid., 8. 1. This Act was passed in consequence of the decision 
in Tenby Corporation, v. Mason, [1908] 1 Ch. 457, C. A., where it was held 
that no pei'son had the right to attend meetings of a borough 'council 
without it.s consent. 

(s) Education Act, 1902 (2 Edw. 7, c. 42), s. 17. 
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for approval; a board of guardians, and a joint committee cott* 
stituted in purHuance of tlie Poor Law Act, 1879 (t) ; the board 
of management of any school or asylum district formed under any 
of the Acts relating to the relief of the poor; a central body and 
a distress committee formed under the Unemployed Workmen 
Act, 190r>(«); tho Metropolitan Water Board, and a joint water 
board, constituted under tlie provisions of any Act of Parliament or 
provisional order ; diul any other local body which has or may 
herealter have the power to make a rate(/ ). 

Thia privilege does not extend to a meeting of a committee of any 
of these boditis unless such committee is itself a local authority as 
above deliiied (« ). 

'J’he lepiosontatives of tlie Press may bo temporarily excluded 
from any meeting as olteii as desiiable, if such exclusion is 
advisable in tiie public interest (u). 

430. Jioihi fulc representatives of a newspaper or news agency 
have a right to remain in a court, wliich has been cleared by virtue 
of the iiowers given by (lie Children Act, 1908 (/^), while a child 
or young person is giving evidence in any proceedings in relation to 
an oUeiice against or contrary to decency or morality. 


Part VII. — Stationery Office. 

431. The Stationery OOice is a Government department which, 
be^iides supplying stationery, books and •other publications and 


(0 42 & 43 Vict. c. 54, s. 8 ; see title Pooa Law, VoI. XXU., p. 653. 

(a) 5 E(l\v. 7, c. 18. 

{u) Local Authorities (Adniissiou of the Press to Meetings) Act, 1908 
(8 Edw. 7, c. 43), s. 2. The expression “ rate ” means a rate the proceeds 
of which are applicable to publie local purposes, and leviable on the basis 
«£ an assessment in respect of property, and iucludes any sum which, 
though obtained in the first instance by a precept, certificate, or other 
doeiiinent requiiing payment from some authority or oilicer, is or can bo 
ultimately raised out of a rate {ibid.). 

{w) Ibid., s. 3. There is uothintr in the Act to interfei'O with tho 
power of a committee or council to admit the public to its meetings if it 
thinks fit. 

(o) Ibid., s. 1. The local authority, in order to exercise this power, 
must pass a resolution by a majority declaring that, in view ol the special 
nature of the business before them, it is advisable in the public interest that 
the representatives of the Press should be excluded. 

(5) 8 Edw. 7, c. 67, s. 114 ; see tide Infants and Ciiri.DRKN, 
Vol. XVII., p. 178. This jirivilege does in»t override the power of a court 
to hear a case in camera. If it is held that by publicatiou ut proceed- 
ings heard in camera contempt is committed, such contempt is of a 
(‘iiminal nature, and the order being made in a criiinnai matter, no 
appeal Ulsa to tho Court of Appeal ; see Heolt v. Scott (1912), 28 T. L K. 
526, C. A. ; title CuNXEUFr OS Couar, ArrACUM£NT, CommittaIm 
V ol VII., p. 322, 
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iiiiitter to the various Government offices, has control of most of 
the printing required by Parliament and the public departments (c). 

432 . The Crown has a common law right of exclusively printing 
the Pible, Acts of Parliament, and other public documents (d), and 
this right as regards Acts of Parliament and other public documents 
is granted to a printer, called the King’s Printer. ]3y letters patent 
the Controller of the Stationery Oilice is appointed King’s Printer 
of all Acts of I’arlianient (e). 


L'ti law fill 
piiiitiijg of 
riiiblu: 
ilocuuieuls. 


433. Any person who prints any such document purporting to 
bo printed by the lung’s Printer, the Stationery Ollico or the 
Hoard of Agriculture and Fisheries (/), and anyone who forges or 
tenders the same in evidence, knowing it to have been forged, is 
guilty of a felony (//). 


(r) As 1 m purliaincnlary and other public docuTueiiis, see title Con- 
ATITOTIONAL liAW, Vol VI., pp. 41)a, 497, 498, note (e). 

(d) See ii)7d , p. 497. 

(/') Sec ibid , p. 498. 

(/) Hocnnionlary Kvidonce Act, 1895 (.')«{ & .59 Viet. e. 9). 

, ( 7 ) Kvidenee Act, J84.‘» (8 Jk 9 Vict, c. 1 13), a. 4 ; Docuincntaiy Kvidenee 
Act, 181)8 (.31 32 Vict c 37), h. 4; Docimientary Kvidcucc Act, 1882 

(45 & 4tt Vict. c 9), 8 3; and sec litio Ckiminal JjVW and PKOOKinJUK, 
Vol IX , pj). 737, 738 As to the elTcct of public documonls as evidence, 
see ibid , p. 392, nolc (//); title Kvjdence, Vol. XllI , pp. 522 rt hwy. 
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Part I. — Prisons. 

Sect. 1 . — Prison AuthoHtirs. 

Sub-Sect. 1. — The Secretary of State. 

434. All pn'Rona («), State inebriate reformatories (U) and Borstal 
institutions {<■) are under the control of the Secretary of State for 
the Homo Department {<1). The appointment of all prison officers (f) 
and of boards of visitors for convict prisons (/') are made by him. 
He makes statutory rules for the government of local and convict 
prisons, subject to the consent of Parliament (g). 

SuB-Sj’.cr. 2. — J'riaim Cummisaionera and Directors of Ctmcitt /'usona. 

435. I’he Prison Commissioners must not exceed five. They 
are appointed by tho Crown, and hold office during the King’s 
pleasure. One of them may be appointed chairman by tho Secre- 
tary of State. They are a body corporate with a common .seahand 
with power to hold land. The legal estate of every prison is vested 
in them (/<). 

436. The Prison Commissioners hav’e the general superintend- 
ence of all local pri.sons subjiict to the control of the Secretary 
of State, and they apiioint subordinate officers (i) to the general 
prison service. They have all the powers and jurisdiction of 
visiting justice’s (./) and examine into tho conduct of officers and 
prisoners and in(|uire into all abuses (/j). 

'i’he Prison Commissioners must conform to the directions of the 


(rt) For the clav^ficalion of piisons, see p. 236, post. 

{b) See title In'Toxicating Liquoks, Vol XVIII , pp 168 el 'H'q. 

(c) See title Criminal Law anu Pkocei»ukk, Vol. IX., pp. 413 el serf. 

(d) See title Constitutional Law, Vol VIl,.pi). 82 et seq. In R v. 

Moi ton Brown, Kx parte Atnsworth 74 ,1. P. 03, it wa'< lieM llitit 

tho Secretary of State, iiotwithatandin^ lii.s responsibility for tho adiinins- 
tratioii of prisons, is not liable to summons iti respect of an assault 
alleged to have been committed by the medical officer of a prison. 

(c) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 5. As to prison oHiceis, 
SCO p. 235, poht. 

if) Prison Act, 1898(01 62 Viet c 41). s. 3. As to boards of vi.suois, 

see p. 234, post 

(y) Prison Act, 1898 (01 & 02 Vict. o 41), s. 2. As to such rules, '»co 
pp. 253 et seq., post. 

(h) Prison Act, 1877 (40 & 41 Vict c. 21), ss. 6, 48. Though the 
oriiniual luralio asylums at llroadmoor and llainpton are not under their 
control, the legal estate of both insiitiitions is vested in ihcm. As to 
criminal Innatio asylums, see p. 270, post. 

(i) The term “subordinate officers” includes all prison officers exccftt 
the gaoler, deputy gaoler, chaplain, assistant chaplain and surgeon (Prison 
Act. 1866 (28 & 29 Viot. c. 120), ss. 10. 1£). 

(j) As to visiting justices, see p 232, post. 

(k) It is doubtful whether the Prison Commissioners havt^ power to take 
evidence on oath. They have the powers of visiting justices^ who may 
“ take cognizance of any matters . . . within the powers of their Commis- 
sion as justices,” but this in itself would not confer power to take evidence 
on oath at an inquiry into abuses ; see Prison Act, 1877 (40 & 41 Viot. 
0 21), B. 14. 


Sect. 1. 
Prison 
Authorities. 

Control uud 
powers. 


Cnnqlitation 
of L^nsoii 
Commis- 
sioncid. 


I’owen. 




DutiCi. 



282 


Prisons. 


Sect. 1, 
Prison 
Authorities. 


The Prison 
Ooiuims- 
Bioiiers as 
directors of 
convict 
prisons. 


Powers. 


Inspect 01 s of 
prisons. 


Visltin? 

comoiitiee. 


Secretary of State, to ^liom they must report on the condition of 
the prisons, and they must make an animal report on every prison 
to be laid before both Houses of Parliament (1). This annual report 
ninst contain full particulars of the industries in which the prisoners 
aro employed ; of the value of their labour ; and of the offences and 
punishments of prisoners and of each sentence of corporal 
punishment (a). 

437 . The Prison Commissioners are, by virtue of their office, 
directoiH of convict prisons (o), a body corporate, with perpetual 
succession and a common seal, who may sue and be sued in all 
courts (p). They are responsible for the proper management of 
convict prisons and the treatment of convicts, and they are 
answerable for escape (</). 

'J'hey may punish convicts for offences after taking evidence on 
oath(/); they have the powers of justices of the peace for the 
county in which a convict prison is situated (»). 

They may order convicts guilty of assault or escape, or of 
attempts to assault or escape, to wear a distinctive dress and be 
restrained in leg-irons for any period not exceeding six months (0, 
and may, in addition to other punishments, order a convict to be 
kept in separate coniiiieinent for six months (ii). 

They may authorise the application of a painful test considered 
necessary by the medical officer to detect malingering (r). 

438 . Inspectors of prisons are appointed by the Secretary of 
State to assist the Prison Coiimiissioners in their duties («'). 

ScB-Si.CT. 3. — l^isiting Cummttteea and limrds of Visitots. 

(i.) Visding Cuminifteea. 

439 . A visiting committee of justices is appointed annually for 
each local prison by such courts and authorities as the Secretary of 


(l) Piison Act, 1877 (40 & 41 Viet. c. 21), 8. 10. 

(m) /bid., 88. 11, 12. • 

(n) Prison Act, 1898 (61 & G2 Viet. c. 41), s. C (2). 

(a) /bid., 8. 1. 

(p) Convict Prisons Act,* 1860 (13 & 14 Viet. o. 39). Under ibid., s. 1, 
they have all the powers and duties of the Visitors of Parkhurst Prison 
(Parkhurst Prison 'Act, 1838 (i & 2 Viet. c. 82) ), the Commissionera of 
Pentouville Prison (Peutonville Prison Act, 1842 (6 & 6 Viet, c. 29) ) ; 
the Visitors of Millbaiik Prison (Millbank Prison Act, 1847 (11 & 12 Viet, 
c. 104) ), and the Superintendent of Convicts (Transportation Act, 1824 
(5 Geo. 4, c. 84) ). Though their power to hold land is not expressly 
stated, thev do in fact hold land and they have held the patronage of a 
living (St. Peter’s, Portland). 

ig) Transportation Act. 1824 (6 Geo. 4, o. 84), s. 16. 

(r) In this respeci cneir powers as directors are greater than their 
power*" as Commissioners. 

(«) Ibid., 8. ; and see title Maghtratf.3, Vol. XIX., pp. 669 et seq. 

(0 Rules for Convict Prisons, r. 86 (Stat. K. A 0. Rov.,Vol. X., Piisou^ 
England, p. 77). 

(u) Ibid., r. 76. « 

(») Ibid., r. 167. 

(w) Prison Act, 1877 (40 41 Viut c. 21), ». 7. 
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State may prescribe. County justices appoint their members at the ' 

quarter sessions, held in the first week after the 28th December ; Prison 

borough justices at special sessions held for the purpose in the first Authorities, 
whole week after the 28th December (x). At Worcester, the City Appointment. 
Council appoints members (y). The adjourned Quarter Sessions 
for the whole County of Hertford makes the appointment at the 
Michaelmas adjourned session, and the Quarter Sessions for the 
County of London makes the appointment at any session in January 
not later than the 25th day of that month (x). Casual vacancies ^’anual 
arising from death, resignation, or other cause are filled at the 
sessions following the occurrence of the vacancy (a), and if the 
appointing authority fails to appoint the proper number of mem- 
bers, the Secretary of State may order the appointment to be made 
at a subsequent session (b). 

440. Members of the visiting committee must meet once a month VibU* to 
at the prison, or, if they pass a resolution that less frequent meet- 
ings are suftieient, not less than eight times a year(c). One*or 
more of them should visit the prison once a week, unless, for reasons 
specified, fortnightly visits are considered sufficient (d). 


441. No member of the visiting committee may have an interest 
in contracts made with his prison (c). 

442. The visiting committee must conform to the prison 
rules (f). They must report any abuse to the Prison Commissioners 
immediately, and in a case of urgency they may suspend any officer 
from duty (</). They must hear complaints from prisoners in private 
if desired (k) and report them to the Prison Commissioners, and take 
such steps in regard to them as they may be directed to take (?). 

They must adjudicate on charges tof misconduct agsirinst 
prisoners (J), and may authorise the use of mechanical restraint for 
a longer period than twenty-four hours (A-). When they think that 
injury to body or mind is likely to result from the treatment of any 
prisoner they may give such orders as they think fit, reporting 
their action to the Commissioners (/). 

They have free access to every part of the prison and to every 
prisoner ;at any timeOa), and may inspect any of the books (aj. 

(x) Sec title Magistrates, Vol. XIX., p. 638. 

(y) Prison Act, 1877 (40 & 41 Viet. o. 21), s. 13, .ind Rules for Local 
Prisons, r. 276 (Stat. R Ac 0. Rev., Vol. X , Prison, England, p. 6). 

(a) Rules for Local Prisons, r. 281. 

(b) Ibid., r. 280. 

(fi) Ibid., r. 284. 

id) Ibid., r. 285. 

(e) Ibid, r. 280. 

if) Prison Act, 1877 (40 & 41 Viet. c. 21) s. 14. 

ig) R 11 I 0 .S for Local Prisons, r. 288. 

(h) Prison Act, 1877 (40 & 41 Viet. c. 21), s. H. 

(♦) Rules for Local Prisons, r. 292. 

ij) Jhid., r. 289. 

(fc) Ibid., r. 290. 

(l) Ibid., r. 293. 

(m) Prison Act, 1877 (40 Sc 41 Viet. c. 21), s. 13. 

(n) Rules for Local Prisons, r. 296. This rule will not confer any right 
• see the Commissioners* eorrespondenoe with the governor. 
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They may inquire into the state of the buildings (o) and the 
employments of the prisoners (p). 

They may allow a prisoner to change his religion (q), and may 
dispense with his attendance at divine service (r). They are to 
assist in the selection of library books (s), and may organise lectures 
and addresses from time to time (t). In special cases they may 
grant a prisoner an additional letter or visit (a). They have power 
to authorise visits to persons under sentence of death (6). 

They have power to award punishments to prisoners up to the 
following limits : fourteen days’ close confinement (c) ; fifteen days’ 
No. 1 punishment diet (d) in periods of three days alternating with 
periods of three days on ordinary diet ; forfeiture of stage privileges (e) 
or of remission (<?) for twenty-eight days (/). Their power to 
award corporal punishment is restricted as hereafter stated (g). 

443. Any justice of the peace having jurisdiction in the locality 
of the prison, or in the place where any prisoner confined in the 
prison committed his offence, may enter the prison and make an 
entry as to the condition of the prison or of the prisoners in the 
visitors’ book, which must be laid before the visiting committee at 
their next visit, but he is not entitled to visit a prisoner under 
sentence of death or to communicate with any prisoner except in 
reference to his treatment or to a complaint made by him (h). 

(ii.) Hoards of Visitors. 

444. A board of visitors is appointed by the Secretary of State to 
each convict prison for three years. Two members at least must 
be justices (i). 

445. One or more members must visit the prison monthly, and 
they should meet as a board as often as possible (A;). Their duties 
and powers in a convict prison are similar to those of a visiting 
committee in a local prison (Z). 


(0) Rules for Local Prisons, r. 305. 

(p) Ibid , T. 306. 

(q) Ibid., r. 300. 

(r) Ibid., r. 296. 

(«) Ibid., T. 299. 

(t) Ibid., r. 301. 

(a) Ibid., T. 297. 

to) Ibid., T. 96. 

(c) As to close confiiictncnt, see p. 256, post. 

(d) As to No. 1 diet, see p. 256, post. 

(e) As to stage privileges and remission, see pp 257, 258, post. 

if) Rules for Local Prisons, r. 83. In 1900, the visiting committee of 
Manchester Prison authorised the use of the hose pipe to dislodge a 
refractory prisoner who had barricaded the door of her cell. Damages 
were awarded by the county court against each of the members of the 
committee. * 

(g) See pp. 267, 266, post. 

(h) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 15. 

(1) Prison Act. 1898 (61 & 62 Viet. o. 41), s. 3, and Rules for‘ Convict 
Prisons, r. 176 

ik) Rules for Convict Prisons, r. 180. 

(/) Ibtd., IT. 181— 190. 
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The visiting committee of a Borstal institution is appointed like 
a board of visitors for three years, and the chairman is appointed 
by the Secretary of State (m). 

Sect. 2. — Classification of Prisons. 

446. Local prisons are prisons for the confinement of persons 
awaiting trial, criminals sentenced to death or imprisonment 
other than penal servitude, debtors and persons committed for 
contempt, and persons attached or committed under other civil 
process. 

Convict prisons are prisons set apart for persons sentenced to 
penal servitude. 

Preventive detention prisons are prisons or parts of prisons set 
apart for persons sentenced to preventive detention (n). 

Borstal institutions arc places set apart for the detention of young 
persons of either sex between the ages of sixteen and twenty-one on 
conviction (o). . 

State inebriate reformatories are institutions established under 
the Inebriates Act, 1898 (p). 

All these institutions are under the superintendence and manage- 
ment of the Prison Commissioners and directors of convict prisons, 
but there are distinct statutory rules or regulations for tho 
government of each class (</). 

Sect. 3. — Prison Officers, 

Sub-Sect. 1 . — The Oovernor. 

447. The governor must reside in the house assigned to him (r), 
and must see every prisoner and visit all parts of the prison at 
least once a day («). He must not be absent for a night without 
leave from a Commissioner (a). 

448. He is responsible for the observance of the law and the 
prison rules by himself and his subordinates (6), and for taking 
every precaution against the escape of prisoners (c). lie must 
assure himself that all gates are securely locked, and must not 
allow any key to be taken out of the prison (d). Both he and his 


(r») Regulations made under the Prevention of Crime Act, 1908 (8 Edw. 7, 
c. 69), B. 4 (2). As to Borstal institutions, see the text, infra. 

(n) See title Criminal Law and Procedure, Vol. IX., p. 417. 

(o) Ibid., pp. 418 — 420, 806. There is power under tho Prevention of Crime 
Act, 1908 (8 Edw. 7, c. 69), s. 1 (2), to raise the age to one not exceeding 
twenty-three years. 

(p) 61 & 62 Viet. c. 60; see title Intoxicating Liquors, Vol. XVIII., 
pp. 168 — 170. As to licensed retreats, see tbid., pp. 159 «t seq. 

{q) As to the control and establishment of prisons, see, further, p. 231, 
ante, and p. 242, post. 

(r) Rules for Local Prisons, r. 123, made 21st April, <*1899. He ia 
called “ gaoler ” in tho Prison Act, 1865 (28 Se 29 Viet. c. 126). 

(«) Rules for Local Prisons, r. 126. 

(a) Ibid., T. 141. 

(b) Ibid., r. 124. 

(c) Ibid., r. 127. 

(d) Ibid., I. 129. 
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dojiiity inust visit tlie prison once a vreek at ati uhdertain liouf of 
the night {e). 

449. He must report to the medical officer the case of any 
prisoner whose state of mind or of body requites attention, and 
must carryout the directions of the medical officer in such case(/). 
He must report to the Prison Commissioners all cases of insanity or 
apparent insanity, and all cases where the medical officer thinks that 
furtJier imprisonment will endanger life or that a sick prisoner will 
not survive his sentence, or tliat a i)risoner’s mind is being impaired 
by continued imprisonment (<;). 

If a prisoner is dangerously ill the governor must inform the 
nearest relatives (/i). 

450. The governor must not allow any person except a member 
of ilie visiting counniilee(t), a magistrate having jurisdiction in the 
locality of tlie prison (A), a judge of the High Court, or a bishoj) of 
the diocese (f) to view the prison without an order from the Secre- 
tary of State or the Commissioners, lie may examine all persons 
and veliicies going into or out of the prison, and may exclude any- 
one who refuses to he examined (ya); and he may remove any visitor 
whose conduct is improper (a). 

451. He may impose a fine up to 5.s. on subordinate officers for 
misconduct (o), and may punish prisoners for minor ofTenctiS, pro- 
vided that the award does not exceed three days’ close coniine- 
'inent on reduced diet(p) and forfeiture of stage privileg(*s and of 
remission for fourteen days(q). He must hear any reports of mis- 
conduct dally, and must give facilities to prisoners who wish to 
make complaints either to him or to the visiting committee (r). 

o 

452. If the governor finds it necessary to put a prisoner under 
mechanical restraint he must reiiort the fact to the visiting com- 
mittee, or, in a convict jjrison, to a director, who have or has power 
to order the continuance of the restraint after the first twenty-fo"i' 
hours (a). 

453. Tlie governor must read every letter addressed to or written 
by a prisoner, and may withhold any such letter (i/). 


(e) Itules for Local Prisons, r. 130. 

(/) Ihid.t r. 133. As to the medical officer, see p. 238, post 
ig) Ibid.f r. 138. 

(h) Ihid., r. 148. As to inquests on persons d^i^iog within a prison, see 
title ConoNEKS, Vol. VIII., p. 241. 

ii) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 13. 

(Jc) Ibid., 8. 15. 

{1) Kules for Local Prisons, r. 145. 

^ (m) Ibid., r. 146 (3). 

(n) Ibid., r. 145 (4). 

(o) Ibid., r. 1^. 

(p) Ibid., T. 81. 
ig) Ibid., T. 81 (a). 

(r) Ibid., T. 161. 

(n) Ibid., T. 163 ; Rules for Convict Prisons, r. 144, 

(^) Rules for Local Prisons, r. 166. 
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464 . In the governor’s absence the charge of the prison devolves 3. 

upon the deputy governor, or in his absence upon the chief warder Prison 
or senior discipline officer (c). Officers. 


455. Though a governor is protected against actions for false 
imprisonment arising out of his interpretation of the terms of the abSoce of 
warrant (tOj he is liable for detaining the wrong person, even governor, 
though he has no means of ascertaining the identity of the person Liability la 
named in the warrant (e). Ue is also liable in damages if he damagea. 
detains a prisoner upon a warrant of a magistrate, which has been 

varied on ap{)eal to quarter sessions, without obtaining a fresh 
warrant from the court of quarter sessions (/). 

Sub-Skct, 2 . — TJtM Chaplain. 

456. The chaplain is appointed by the Secretary of State, but Appointment, 
he cannot officiate in a prison without a licence from the bishop 

of the diocese (<;). 

He must lead a service daily, and preach twice on Sundays, Duties, 
on Good Friday, and on Christmas Hay (ft). He must also read 
pi ayers daily in the inlirmary and visit prisoners under punish- 
ment (i). 

He must see and admonish prisoners on admission and discharge, 
and visit each prisoner from time to time during sentence (A*). No 
books of religious instruction may be circulated among the 
prisoners except with the concurrence of the chaplain G). 

457. Where the number of prisoners belonging to a denomina-' Appointment 
tion other than the Established Church is so great as to justify the 
appointment of a minister, the Prison Commissioners (/«) may 

appoint a minister (n). Where no prison minister is appointed, the 
visiting committee may allow prisoners not belonging to the 
Established Church, on request to the governor, to be visited by 
ministers of their religious persuasion at a reasonable time(o). 

The minister must conform to prison rules, and support the governor 
in the maintenance of discipline and order («). 


(c) Buies for Local Prisons, r. 141. 

(d) Henderson v. Preston (1888), 21 Q. B. D. 362, C. A. ; see also Moone 
V. Rose (1869), L. R. 4 Q. B. 486; Thomas v. Hudson (1846), 14 M. & W. 
363; Greaves V. Keene (1879), 4 Ex. D. 73; M'Combe v. Gray (1879), 
4 L. B. Ir. 432. As to false imprisonment, see titles Criminal Law and 
Procedure, VoI. IX., pp. 606, 607 ; Malicious Prosecution and Pro- 
cedure, Vol. XIX., p. 671 ; Trespass. 

(e) Aaron v. Alexander (1811), 3 Camp. 36 ; see also White y. Taylor 
ar^ Simcoe (1801), 4 Esp. 80. 

if) Vemer v. Cook (1903), 88 L. T. 629. 

(0) Rules for Local Prisons, r. 46 ; and see title Ecclesiastical Law, 
VoL XI., p. 650. 

(A) Buies for Local Piisons, r. 47. 

(1) Ibid., I. 62. 

(k) Ibid. 

(l) Ibid., T. 67. 

(m) Formerly the justices. 

(n) Prison Mimsters Act, 1863 (26 & 27 Viet. o. 79), 8. 3. The minister 
holds nis appointment at the pleasure of the Commissioaers ; see iind., 8. 3. 

(0) Ibid., 8. 4. 

(a) Buies fur Local Prisons, r. 66, 
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458 . The religious persuasion of each prisoner must be regis* 
tered at the i^rison (/>). 

Suh-Sect. .3 . — The Medical Officer. 

459 . The medical officer must visit the prison at least once 
every day, see every prisoner at least once a week, visit all 
jirisoners complaining of illness (c), and, generally, apply such 
treatment as may be necessaiy for restoring a sick prisoner to 
healtli or for maintaining him in health (d). lie must examine 
every prisoner on reception and before removal (i'), and must 
record liis state of health (/). Tie must also visit every prisoner 
undergoing punishment or special penal discipline (c), and must 
make a sanitary inspection of every part of the prison once a 
month, recording the result in his journal (r;), and must frequently 
inspect the food (//). 

460 . The medical officer must place under special observation 
any prisoner whose mental state appears to be impaired, and must 
report any signs of incipient insanity, ife must also rejiort in 
writing the case of any prisoner whose h.^alth, in his opinion, is 
likely to be injured by discipline or treatment, and any case of 
dangerous illness, and he must make any necessary recommenda- 
tion for altering the treatment of a prisoner and for supplying him 
with additional articles 0). 

461 . Whenever the medical officer is of opinion that the life of a 
prisoner will be endangered by continuance in prison, or that a 
prisoner will not survive his sentence, or that he is totally and 
permanently unfit for prison discipline, he must state the grounds 
for his opinion in writing to the governor for transmission to the 
IVison Commissioners (/c)^ 

462 . The medical officer must not jierform any serious opera- 
tion without consulting another practitioner, except in cases not 
admitting delay {1), 

463 . The medical officer must examine every prisoner sentenced 
to hard labour, and report tO' the governor any case in which 
health is endangered by a particular kind of labour (m). He must 
also examine every prisoner and certify that he is medically fit 
before he . is subjected to close confinement, dietary or corporal 

(6) Prison Ministers Act, 1863 (26 & 27 Viet. c. 79), a. 4. 

(c) Rules for Local Prisons, r. 168. 

(d) Leigh v. Gladstone (1009), 26 T. L. R. 139 (where plaintiff sued the 
defendant for feeding her by force when she was endeavouring to obtain 
her release by self-starvation). 

(e) Rules for Local Pneons, r. 177. 

(/) r. 108. 

\q) Ibid., r. 169. 

(h) Ibid., T. 170. 

(t) Ibid., r. 172. 

{k) Ibid., T. 172 (6). Reports made by the medical officer to the governor 
are not privileged (Leigh v. Gladstone, supra). As to privilege, sev« title 
Libel and Slander, Vol. XVIll., pp. 686 et sea, 

(l) Ibid., r. 173. 

(m) Rules for Local Prisons, r. 180. 
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punishment, and he must be present at the infliction of every Sect. 3. 
corporal punishment (n). Prison 

He mu&t inform the governor of any peculiarity in the person of Oflftcers. 
a prisoner which may help in identifying him (0). 

464. The medical officer must attend all officers and servants of Attendance 

the prison and their families who reside within a distance pre- facers 
scribed by the Prison Commissioners (p). servants. 

SuB-Si:cr. 4 . — The ^fatron. 

465. The matron must reside in the prison (<'/). Resi«U'ncc. 

She has the care and superintendence of all the female prisoners, Duties. 

and must keep the keys of all the locks in tlie female prison (q). 

She must see every female prisoner once in every tw'enty-four 
hours, and at least once a week must visit eveiy part of the prison 
at an uncertain hour of the night (?•). She is responsible that no 
male officer or visitor enters the female prison unaccompanied by a 
female officer (a). , 

Suu-Skct. 5 . — Other OJjliicra. 

466. All prison officers hold office during the pleasure of the Tcrinrcof 
Secretary of State (i). 

467. No officer may allow a iirisouer to be employed eith( 3 r I’roinintioti 
directly or indirectly for Iho private benelit or advantage of any aoiunht 
person (a), nor may he have any pecuniary or other dealings with or 

on behalf of a prisoner, nor employ him on his private account (r). othcib. 

Officers are forbidden to receive foes from visitors {w), or from 
contractors, or to have any interest in a prison contract (x). 

468. Officors must occupy the quarters assigned to them and Kcbidcnce. 
vacate them when required to do so. On discharge or resignation 

an officer must immediately vacate his quarters, and on the death 
of an officer his family must vacate his quarters wlien required. 

No officer may keep a shop or a school or receive lodgers in his 
quarters, or allow a person not a member of his family to pass a 
night in them without permission (a). Subordinate officers may 
not receive visitors wuthin the prison without leave {h). 

469. Officers must be vigilant in insuring the safe custody of CnsioHv niKi 
prisoners, must not take a prison key out of the prison (c), must 

■ ■ " and proi)ni . 

(w) Kiilca for Ijocal Prisons, r. 182. 

( 0 ) Ihid , r. 170. 

\p) Ibid , r. 100. 

{q) Ibid., r. 101. 

(r) Ibid., r. 162. 

(«) Ibid., r. 105. 

(f) Ibid., T. 96. 

(u) Kiiles for Local Prisons, r. 98 ; Tlules for Tonvict Prisons, r. 80, 

(v) Rules lor Local Prisons, r. 97 ; Uules for Convict Faisons, r. 88. 

(w) Rules for Local Prisons, r. 101 ; Rules for Convict Prisons, r. 92. 

(x) Rules for Local Prisons, r. 100 ; Rules for Convict Prisons, r. 91. 

(a) * Rules for Local Prisons, r. 106 ; Rules for Convict Prisons, r. 97. 

(b) Rules for Local Piisons, r. 105 ; Rules for Convict Prisons, r IW. 

(o) Rules for Local Prisons, r. 104 ; Rules for Convict Prisons, r. 95. 
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Prisons. 

frcquenkly examinfi tlie cell furniture, locks, bolts etc., and deliver 
to the governor all prohibited articles they may seize (d). They 
must not fail to report any misconduct of the prisoners in their 
charge (e). 

470. Officers must perform their duties conscientiously, but with- 
out harshness (/). They must not strike a prisoner except in self- 
defence, nor use more force at any time than is actually neceanary, 
nor inflict any punishment or privation that is not ordered by the 
governor (</), nor apeak unneceHsarily to a prisoner, nor do anything 
tending to irritate a prisoner. They must not allow prisoners 
to be familiar with them, nor may they speak of their duties in a 
prisoner 8 hearing (/i). 

471. They must not correspond with a prisoner’s friends without 
permission, and they are liable to dismissal if they communicate 
matters derived from official sources to any person without authority. 

They are forbidden to publish a book- relating to the prison 
doparLmont or to make unauthorised communications to the 
Pi ess (i). 

An officer who communicates any information acquired in 
his official duties to any peison, to wlioni it ought not in the public 
interest to he communicated at that time, is guilty of a mis- 
demeanour, and is liable to imprisonment with or without hard 
labour for a terra not exceeding two years, or to aline, or to both (Ic). 

472. Officers who bring into or carry out of the prison, to or for 
any prisoner, any money, clothing, provisions, tobacco, letters, 
papers, or other articles, must forthwith be suspended (/). The 
gatekeeper must examine everything carried through the gate, and 
may stop any person suspected of bringing in prohibited articles or 
carrying out prison property (w). 

473. Officers under suspension for misconduct must surrender 
their keys and quit the prison, but must attend daily at such hour 
as the governor may appoint (w). 

They may appeal against any decision affecting them by stating 
their complaint to the governor for transmii-sion to the Prison 
Commissioners (o). 

474. Prior to the Ist .Tanuary, 1894, in any action brought 
p gainst any person for anything done in pursuance of the Prison 
Act, 1865 {p), the general issue could be pleaded and the statute 

(rf) Kulcs for Loc.jJ J’risons, r. 103 ; Ilulm for Convict Prisons, r. 96. 

(c) Kules for Local J^risons, r. 113 ; Rules for Convict Prisons, r. 104. 

(f) Rules for Local J’risons, r. 108 ; Rules for Convict Prisons, r. 09 

(g) Rules for Local Prisons, r. 112 ; Rules for Convict Prisons, r. 103. 

(A) Rules for Local J’risons, r. 114 ; Rules for Convict Prisons, r. 10.5. 

(t) Rules for Local Prisons, r. 116 ; Rules for Convict Prisons, r. 106. 

<k) Official Secrets Act, 1911 (1 & 2 Geo. 5, c. 28), b. 2; and see title 

CaiMiNAL Law Sand Procedure, Vol. IX., p. 480. 

(/) Rules for Local Prisons, r. 121 ; Rules for Convict Prisons, r. 112. 

(m) Rules for Local I’risons, r. 107 ; Rules for Convict Prisons, r. 98. 

(n) Rules for liocal Prisons, r. 119 ; Rules for Convict Prisons, r.‘ 110. 

io) Rules for Local Prisons, r. 118 : Rules for Convict Prisons, r. 109. 

(p) 28 Sf 21. Viet. c. 126. 
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put in eviflenoe, Rn<i, if tbe action failed, the defendant might Bbct. e. 
recover double Cf)st8 ; but if the verdict was given for the plaintiff, Prison 
no costs could be recovered against the defendant unless the judge O fficer s, 
certified his approval of the action and the verdict (7). 

Si’B-t'KCT. (1. — Sujtfranwaiinn . 

475 . Prison officers who were civil servants on the 1st April, offipp™ before 
ISTSfand who had served for not less than twenty years, and were 

not less than sixty years of age, or were invalided, might receive ^ ‘ 

a retiring allowance not exceeding two-thirds of their salary or a 
gratuity of not more than one year’s salary and emoluments (?■). 

476. Prison officers who became civil servants after the 1st Officers bpfor 
April, 1878, and before the ‘ilst September, 1909, may retire at the 

age of sixty, and are compulsorily retired at the age of sixty-five. 

Provided that they have served for not less than ten years, they 
may receive a pension of one-sixtieth of their annual salary for 
every year of service up to a maximum of two-thirds(/?). If killed 
or injured while on duty, a gratuity or an allowance maybe gi anted 
not exceeding one year’s salary or P'BOO, whichever is le&s(/). 

477. Prison officers, like other civil servants, who enter the officers after 
service after the 20th September, 1909, receive a retiring allowance 

of one-eightieth of their iinnual salary on retirement multiplied by 
the number of years they have served. The Treasury may also grant 
a lump sum not exceeding one and a lialf times their annual salaries 
provided that they have served for two years. If, however, they do 
not retire until after sixty-five years of age, a reduction is made in 
respect of each completed year served after attaining that age(?/). 

(q) See the Prison Act, 1805 (28 & 29 Viet. c. 126), s. 49, which although 
repealed by the Public Authorities Protection Act, 1893 (56 & 57 Viet, 
o 61), 8. 2, and Sched , may be still in force as to proceedings not within 
the latter statute ; see further title Public Authorities and Public 
Officers, pp. 338 et seq., 'post. 

(r) Prison Act, 1877 (40 & 41 Virt c. 21), s. 36 ; Prison (Officers’ Super- 
annuation) Act, 1 886 (49 & 60 Viet. c. 9). In M tddlesex J ustices v. R (1884), 

9 App. Cas. 757, it was decided that, even where a governor retired before 
he was sixty years of age, without being invalided, to enable reforms to bo 
carried out, the county was liable for its share of the pension. 

(a) Superannuation Act, 1859 (22 Viet. o. 26), s. 2 As to the power of 
the local prison authority to recommend the payment of an annuity m 
excess of the scale provided by the Superannuation Act, 1859 (22 Viet, 
c. 26), see Prison Officers (Pensions) Act, 1902 (2 Edw. 7, o. 9), s 1. The 
term “ local prison authority ” has by ibid, the same meaning as “ prison 
authority” in the Prison Act, 1866 (28 & 29 Viot. c. 126), s. 5, and iii tho 
Prison Act, 1877 (40&41 Viet. c. 21). ss. 36, 61 ; and see note (tf), p. 242, post. 

(/) Superannuation Act, 1887 (50 & 51 Viet. c. 67), s. 1 (3). On the death 
of a civil servant, any sum duo to him not exceeding £100 may be paid to 
his reputed heirs without probate ; see also the Superannuation Act, 1892 
(56 & 66 Viet. c. 40), as regards the comiiutation of successive service 111 
different offices. The term ” existing officer of a prison " in the Prison 
Act, 1877 (40 & 41 Viet. o. 21), was extended by the Superannuation Act, * 

1893 (66 & 67 Viot. 0 . 40), to Prison Commissioners and any members of 
their clerical or executive staff who were attached to a prison before the 
Prison Act, 1877 (40 & 41 Viet. 0 . 21), came into force (Ist April, 1878). 

(u) Shiperannuation Act, 1909(9 Edw. 7, 0 . 10), s. 1. By ibid., s. 3, 
existing civil servants were allowed to adopt the provisions of the Act 
provided that they were tlien under sixty yeais of age. 
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Sect. 4 . — Kstahlishmmt and DisconUnuance of Prisom. 

Sub-Sect. 1. - Esiabliahment and Maintenance. 

478 . The Secretary of State, with the approval of the Treasury, 
may alter, enlarge, or rebuild any prison, or build a new prison, or 
declare any building, or part of a building, to be a prison (r). 

Where land contiguous to a prison is required for enlargements, 
the land may be acquired by compulsory purchase (a). 

479 . Town halls, court-houses, and rooms situated within the 
boundary of a prison, but not used in the management of the 
prison, may be purchased from the local authority to whom they 
belong (b). 

480 . JBuildings in the nature of national monuments which are 
used as prisons must bo maintained in such a manner as to prevent 
their being defaced or injured as monuments (c). 

Si b-Sect. 2. — DiaronHnminre. 

481 . Provided that there is at least one prison in every 
county, except for special reasons to be stated in the order, 
the Secretary of State may discontinue any prison by an order 
which must be laid before Parliament forthwith {d). ITe must serve 
a notice on the prison authority {e) to which the prison originally 
belonged that he will, within six months, convey the prison, but 
not the furniture, to the authority on payment to the Exchequer of 
£120 for each of the average maximum number of prisoners 
confined in the prison during the live years preceding the 1st 
January, 1877. The authority, if it accepts such offer and takes 
the conveyance, may thpn sell or dispose of the prison as it pleases. 
Jf it declines to accept tho offer, the Secretary of State must sell the 
prison, and, after deducting expenses and the money due to the 
Exchequer, must pay the overplus, if any, to the piisoii 
authority (/). 

A prison authority may borrow money from the Public Works 
Loans Commissioners for the purpose of buying back a discon- 
tinued prison on terms providing for repayment within thirty-five 
years (p). 


(V) Prison Act, 1884 (47 & 48 Vicfc c. 61), s. 2. 

(a) Prison Act, 1865 (28 &: 29 Viet. o. 126), s. 44 ; and see title Com- 
rULSORY PURCIIA.SF OP LaND AND COMPENPATIO.V, Vol. VI., pp. 7, 162. 

(b) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 49. 

(e) Jbid., 8. 60; and see title Open Spaces and Recreation Grounds, 
-Vol. XXI , pp. 602 ct seg. 

(d) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 33. 

(fl) As to tho teim “prison authority,” see Prison Act, 1865 (28 & 29 
Viot. c. 126), 8. 6 ; title Magistrates, Vol. XIX., p. 638 ; and see note (fi), 
p. 241, ante. 

(f) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 34. If, however, it 
ran be shown that there is sufficient cell accommodation for the prisoners 
m other prisons originally provided by the same authority, a propgirtionate 
reduction in the payment is to be made (ibid.). 

(g) Ibid., ss. 34, 46. 47; and see title Monet and Monby-Lendinq, 
VoL XXL, p. 50. 
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Part II. — Prisoners. 

Sect. 1 . — Committal and Treatment of Prisoncrc. 

Sub-Sect. 1 , — In Qmeral. 

482. For the purpose of the Prison Acts {U) a prisoner is definefl 
as a person committed to prison on remand, or for trial, safe 
custody, punishment or otherwise (i)- 

A criminal prisoner is any prisoner charged with or convicted of 
a crime 

“ Maintenance of a prisoner ” includes all necessary expenses 
incurred for food, clothing, custody, safe conduct, and r 'inoval from 
one place of confinement to another from the period oi committal 
until the death or discharge of the prisoner (/). 

483. A prisoner is liable to pay the cost of his conveyance to 
prison {m). When he does not pay, the cost of conveyance is 
refunded to the local authority by the Prison Commissioners (>/). * 

484. Prisoners may be committed either to the prison in the 
county in which the committing court has its jurisdiction or to the 
prison of an adjacent county (o). 'Phe Secretary of State may 
remove any convicted criminal prisoner from one prison to any 
other within his jurisdiction, jirovided that, if the prison is situated 
outside the county in which he was convicted, ho is taken back to 
the place of conviction at the public expense (p). 

485. Prisoners cannot be removed from one prison to another 
except by warrant, unless it is to a prison in the same county for 

(h) The Prison Acts are the Prison Act, J865 (28 & 20 Viot. c. 126); 
the Piison Act, 1877 (40 & 41 Vict. c 21 ) ; the Prison (Officers’ Superannua- 
tion) Act, 1878 (41 & 42 Vict c. 63); the Prison Act, 1884 (47 & 4S Vict. 
c 51); the Prison (Officers’ Siiperaunuaium) Act, 1886 (49 & 50 Vict. 
c. 9) ; the Prison (Officers’ Su])erannuatioii) Act, 1893 (56 & 57 Vict. 
c. 26); the Prison Act, 1898 (61 & 62 Vict. c. 41); the Prison Officers 
(Pensions) Act, 1902 (2 Edw. 7, c 9) 

(0 Prison Act, 1877 (40 & 41 Vict. c. 21) •. 57 ; and see title Magis- 
TKATES, Vol. xrx., p. 581. 

(fc) Prison Act, 1865 (28 & 29 Vict. o. 120), s. 4; see also Prevention of 
Crimes Act, 1871 (34 & 35 Vict c 112), s. 20. A person convicted under 
the Solicitors Acts, 1843 (6 & 7 Vict. c. 73), s. 32, and 1860 (23 & 24 Vict. 
c. 127), 8. 26, of acting as a solicitor, though not duly qualified, is a 
criminal prisoner {Osborne v. Milman (1887), 18 Q. B. D. 471, C. A.). 

(1) Prison Act, 1877 (40 & 41 Vict. o. 21), s. 67 ; and see note (n), infra. 

(TO) Stat. (1606) 3 Jac. 1, c. 10. 

(n) Mullins v. Surrey Treasurer (1881), 7 App. Cas. 1, affirming S. C. 
(1880), 6 Q. B. D. 156, where it was held that the cost of conveyance to prison 
was included in the term “ maintenance of a prisoner ” under the Prison 
Act, 1877 (40 & 41 Vict. c. 21), s. 67, for which the justices were formerly 
liable, and that this liability passed to the Prison Commissioners when they 
assumed the control of the prisons. It would appear that the police are 
responsible for conveying the prisoner to piison in the first instance, at the 
cost of the Prison Commissioners, but that the Commissioners are respon- 
sible for bringing him to court on remand or for trial ; see title Maqis- 
TEATBS, yol. XIX., p. 354. 

(o) Prison Act, 1877 (40 & 41 Vict. c. 21), s. 24; see title Magistrates 
Vol. XIX., p. 659. 

(p) Prison Act, 1877 (40 & 41 Vict. c. 21), s. 25. 
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trial, or m the case of some sudden necessity, such as a fire. Thefd 
must be no removal after an assize has been opened (7). 

486 . Priboners are in legal custody while being taken to and 
from any prison in which they are lawfully confined, or when they 
are working outside the prison or are otherwise beyond the walls 
in the custody of a prison ollicer, or of a constable or other officer 
acting under the order of a magistrate (/'). 

487 . The governor is respon.sible for preparing and delivering 
to the judge of assize or to the justices in quarter .sessions a 
calendar of all prisoners in his custody for trial {s). 

488 . There are separate rules for the treatment of different 
classes of prisoners, nairely: — prisoners awaiting trial, offenders of 
the first division, offenders of the second division, offenders of the 
third division, prisoners sentenced to hard labour, and debtors. 

Slmi-SkcT. 2. — I^tiaonera Aituiiitny Tiial, 

489 . This (‘lass includes persons committed for trial, on remand, 
and awaiting sentence. 

Tliey must he kept separate from convicted piisoners and from 
each other, and may he allowed by the visiting committee, on j^ay- 
inent of a small sum, to occupy a special room fiiriiished with 
private furniture. The}' may be relieved of domestic work, and 
may be allowed to exercise apart or with selected untried iirisoners. 
They need not take a bath unless it is necessary. 

The visiting committee may modify the routine of the prison so 
far as to dispense with any practice which the governor thiiiks is 
unnecessary in any particular case, and any money belonging to a 
prisoner in the hands of 'the governor may he applied to defray tlio 
expenses of such special treatment (f). 

490 . A prisoner awaiting trial may have any books, papers, 
documents or other articles in his possession when arrested that 
are not required as evidence against him, and are not connected 
with his case or incompatibly with prison discipline (a). He may 
also have such books, newspapers or other means of occuiiation as 
are not considered objectionable (v). 

491 . Prisoners awaiting trial may provide themselves with food, 
clothing, bedding, or other necessaries. Those who do not provide 
their own food receive the diet approved for prisoners awaiting 
trial (a). They are not required to have their hair cut except on 
grounds of health and cleanliness (6). 


(g) Habeas Corpus Act, 1679 (31 Car. 2, 0 . ). 

(r) Prison Act, 1877 (40 & 41 Viet. 0 . 21), s. 28. 

(t) Prison Act, 1866 (28 & 29 Viet. c. 126), s. 62. 

(0 Rules fof Local Prisons, rr. 186 — 191. 

(u) Prison Act, 1877 (40 & 41 Viet. c. 21), s. 39 ; Rules for Local Prisons, 

r. 192. , 

(v) Rules for Local Piisons, r. 203* 

(a) Ibid., r. 193. 

(t) Ibid., r. 200. 
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m. Prisoners awaiting trial may wear the prison dre^s, and Sbct. i. 
must do BO if their own clothes are unht for use, or are required Committal 
for purposes of justice. The medical officer may order their own and Treat- 
clothing to be disinfected, and while this is being done, they must mentof 
wear prison dress (c*). Pr isone rs. 

493. Work is not compulsory, but is optional, and in the event dress, 
of an acquittal a reasonable allowance on account of earnings may 

be paid to the prisoner by the Prison Coininissioners aftei- deducting tamingB. 
the cost of niaiiitenaiice and the wear and tear of tools (d). 

494. A prisoner awaiting trial ma 3 % with the consent of the visitors anJ 
visiting committee, bo visited by his own medical attfuidant at his and 
own expense (/»). Daily visits for fifteen minutes by one person, aueujJnee. 
and, if circumstances j^ermit, by two Iversons at the same time, are 

also allowed, and a prisoner may, so far as is consistent with the 
interests of justice, see his legal advisers in the sight, but not in 
the hearing, of an officer ( / ). 

Prisoners in default of bail may see their friends at any reason- I'riw^ner*! la 
able hour for the purpose of providing bail ((j). 

Reasonable facilities for writing are allowed, but letters must . 

not be sent out of the prison until they have been- examined by the 
governor (Ji). 

495. Prisoners awaiting trial are otherwise subject to the general oenerai rules, 
prison rules (i). 

496. Whore a person has been committed to prison in default Keeoii;- 
of 8 uretit 5 S, and sureties afterwards come forw^ard, they may enter 

into recognisances before the governor of the prison m which the jiiiLus 
piisoiier is conliiied (A). Refore taking the recognisances the conuuitted in 
governor may require the person proposed* as surety to produce a 
certificate that he is considered satisfactorj', signed by a magistrato 
or the cleik of a court of surninary jurisdiction (Z). The person 
proposed as surety must sigu his name on the margin uf the 
certificate (m), 

Sub-Sect. 3. — Confinement after Conviction. 


(i.) lUenti/uation of Prtaonere. 


497. By statutory regulations (?t) for the photographing and Regulations 

for pboto- 

(c) Rules for Local Prisons, rr. 104 — 196. 

(d) Ibid., rr. 204, 200. meas.urma. 

(e) Ibid., r. 202. 


(/) Ibid., rr. 207, 208. 

(g) Ibid., r. 209. 

(h) Ibid., r. 210. 

(i) Ibid., T. 212. Aliena in custody under an expulsion order and not 
aerving a term of imprisonment (Aliens Act, 1905 (6 Edw. 7, c. 13). and 
prisoners awaiting extradition, are treated under the rules for prisoners 
awaiting trial ; and see titles Aliens, Vol. 1., p. 326; Extradition and 
Fugitive Offendehs, Vol. XIV., p. 408. 

(k) Summary Jurisdiction Act, 1879 (42 & 43 Viot. o. 49), s. 42 ; see also 
the Interpretation Act, 1889 (62 & 63 Viet. c. 63). s. 13 (11). 

(0 Summary Jurisdiction Rules, 1886, r. 13. 

(m) Ibid., T. 13a (dated 30th December, 1903). 

(t») Made under the Pieveution of Crimes Aot, 1871 (34 & 36 Viet. 
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moasunng of persona convicted of crime (o\ any prisoner who 
refuses to obey such regulation is guilty of an offence against 
prison discipline ( p). 

498. The name, age, height, weight, features, particular marks, 
general appearance, and such other measurements and particulars 
of a prisoner as may be required are to be recorded at his admission 
and from time to time afterwards (q). 

lie may, if required for purposes of justice, be photographed, but 
no copy of the photograph is to be given to any person not officially 
authorised to receive it(i). A criminal prisoner may be photo- 
graphed, full face and in profile, and measured at any time during 
his imprisonment, either in prison dress or in the dress he wore at 
the time of his arrest or trial, or in any other dress suitable to his 
ostensible position or occupation. 

In addition to the measurements of various parts of the body and 
the desciiptmn of every scar ami distinctive marks, the print of 
the fingers and thumbs of both liands are to be taken by pressing 
them first upon an inked plate and ii.en upon paper or card- 
board (s). 

499. An untried prisoner is not to bo photographed or measured 
in prison exciqjt by order of the Secretary of State or upon a written 
application of a police superintendent approved by a justice, or, in 
the Metropolitan Jkdice ]>istrict, by the Commissioner or Assistant 
Commissioner of Police, setting forth that from the character of the 
offence with which he is charged, and for other reasons, it is 
suspected that he has been previously convicted, or has been engaged 
in crime, or that his photograph and measurements are required for 
the purpose of justice (i)- When an untried prisoner who has not 
been previously convicted has been photographed and measured and 
has been discharged by the magistrates or acquitted, all photographs 

0 . 112), 8. 6, and the Penal Servitude Act, 1891 (54 & 55 Viet, o 69), 

B 8. 

(o) Crime ” is defined as any felony, coining, obtaining goods or money 
by false pretences, conspiracy to defraud, being found by night armed 
with intent to coininit a burglary or a felony in any building, or carrying 
house-breaking impleraonta, or being disguised with intent to commit a 
felony, or being found' by night in any building with intent to commit a 
felony (Prevention of Crimes Act, 1871 (34 & 35 Viet. c. 112), s. 20; 
Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 58). 

(p) Prevention of Crimes Act, 1871 (34 & 36 Viet. o. 112), s. 6 (10). As 
to offences against prison discipline, see p. 256, pout. 

iq) Rules for Local Prisons, r. 8. 

(r) Ibid.f r. 9. 

■ («) Regulations made by the Secretary of State under the Penal Ser- 
vitude Act, 1891 (64 &: 66 Viet, c. 69), s. 8. The practice of measuring 
under what is known as the Bertillon system has been abandoned in favour 
of recording finger-prints and distinctive marks. If a prisoner refuses to 
allow his photograph and finger-prints to be taken, a reasonable degree 
of force may be used. 

(<) Ibid , B. 8. In practice; if the prisoner does not object, the photo- 
graph and finger-prints of an untried person are taken by orde^ of the 
governor of tlie prison, on the application of a chief constable or 
supcrinteiident of police without the approval of a Secretary of State or 
a justice. 
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('negatives and prints), finger-prints, and records of measurements 
are to be destroyed or handed over to the prisoner (a). 

(ii.) Offender* of the Firei Division. 

500. In respect of books and newspajDers, clothing, compulsory 
bathing, employment and domestic cleaning, haircutting, searching, 
separation from other prisoners, special locations and furniture, 
supply of food, offenders of the first division are treated in the 
same way as prisoners aw'aiting trial {b). They are allowed to 
receive letters and visits from not more than three friends at 
intervals of a fortnight. Additional letters and visits may be 
allowed at the discretion of the visiting committee (c). 

501. Persons committed under the Vaccination Acts (d) for 
disobeying an order or failing to pay fines or costs («), and persons 
convicted of sedition or seditious libel, are treated as offenders of the 
first division (/). 


(lii ) Offenders of the Stcond Jhvision. * 

502. Offenders of the second division are kept apart from other 
prisoners as far as possible. They must take a hath on reception 
unless excused, and they must eat the prison food. Unless it is 
necessary for health and cleanliness their hair is not cut. They 
must keep their cells and furniture clean and neatly arrangcjd. 
They w’car clothing of a special colour and are allowed a mattress 
throughout their sentences. They are employed at industrial work (</), 
and may thus earn such remission and gratuities as the rules allow ; 
and they are entitled to a letter and a visit once a month. In other 
respects they are subject to the general prison rules {h). 

(iv.) Offenders of the Thud Division. 

503. In the third division are included all convicted prisoners 
not sentenced to penal servitude or to imprisonment with hard 
labour, and not ordered to be placed in the first or second divisions. 
Persons imprisoned in default of paying a fine, or sentenced to 
imprisonment without hard labour, fall within this division, 'rhey 
are treated under the general rules, and, except that they are not 
required to sleep without a mattress, or to pass the first t\veuty- 
eight days in separate confinement on hard bodily or manual 

(a) Regulations made by the SecretaiTr of State under the Penal 
Servitude Act, 1891 (64 &. 55 Viet c 69), r. 5. 

{bf See p. 244, ante. 

(c) Rules for Local Prisons, rr. 213 — 231. 

(d) See title Public Health and Local AuMiNisiitA'iiON. 

(e) Vaccination Act, 1898 (61 & 62 Vict. c. 49), ». 40. 

(f) Prison Act, 1877 (40 de 41 Vict, c 21), s. 40. Persons committed for 
contempt of court, when it does not appear on the warrant that the con- 
tempt arose from the non-payment of money, are treated under the rules 
for the first division. If the committal lesultod from the non-payment of 
money, they arc treated as debtors ; see i5*d., s. 41 ; p. 249, post. As to 
committal for contempt of court, see title Contempt of Couiit, Attach- 
ment,, and Committal, Vol. VII., pp. 315 et seq, 

{q) See note (I), p. 248, post. 

(a) Rules for Local Prisons, rr. 232 — 242 ; and see p. 249, post. As to 
the general prison rules, see p. 263, post. 
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labour, their treatment differs but little from that of prisoners 
sentenced to hard labour (t). 

604 . AH convicted prisoners, except those of the first and 
second divisions, are to be placed in one of the following classifica- 
tions : (1) Star class, for those not previously convicted of serious 
crime, or those not being habitual criminals, or of corrupt habits ; 
(2) ordinary class, for those not eligible for the Star class (j). 

(v.) Prisoners fitnieticed to Hard Ldb<ur. 

505 . Offenders sentenced to hard labour are also treated under 
the general rules {k), but, for the first twenty-eight days, they are 
employed in strict separation for not more than ten nor less than six 
hours a day on liard bodily or manual labour. After that period, 
they may he employed on industrial labour in association. If 
under sixty years of age, they are required to sleep without a 
mattress for the first fourteen days (1). The hair of male prisoners 

( 7 ) Rulea for Local Fnsona, rr. 40, 243; and see note (f). wfra, and 
p. 240, poet. 

()) Rules for Local Piiaona, r. 34. 

(/i ) As to the goneriil piit'on ruJes, see p. 253, post. 

(1) Rules for l^ocal Prisons, r 30. The difference between the treatment 
of persons gentenoed to imprisonment with hard labour and those sentenced 
to simple imprisonment consists in their treatment during the first twenty- 
eight days In practice the words “hard bodily or manual labour in strict 
separation ’’ are met by the exaction of a task of manual labour, in a cell, 
calculated to occupy ten hours daily, exclusive of meals and exercise. 
Maiks representing twenty-eight doys must be earned before the prisoner 
can be employed in association, and, if he fails to complete his task during 
that period, the marks are not earned, and the period is proportionately 
prolonged. As soon as this first stage of his imprisonment is completed, 
ho is eligible lor employment in association with prisoners of the third 
division, and his daily task'is reduced to one calculated to occupy eight and 
a half hours, of which about five are spent in association. The treatment 
of persons sentenced to imprisonment with or without hard labour is 
therefore identical after the first month ; seetn/ra. Prisoners sentonced to 
imprisonment without hard labour (t in the third division) are required 
to perform a daily task of eight and a half hours from the beginning of 
tneir sentences. There is practically no difference in the treatment of 
females, whether they are sentenced to imprisonment with hard labour or to 
simple imprisonment, except that the heavier kinds of laundry work are as 
a rule reserved for those 'sentenced to hard labour. Females sentenced to 
hard labour are not required to sleep without a mattress. All prisoners are 
now employed in work of a, remunerative character. The more arduous 
lorms 01 labour, such as stone -breaking, wood-chopping and sawing, are 
assigned to those who are physically fit for any form of labour ; the others 
are employed upon oarpciitiy, metal work, shocmaking, tailoring, book- 
binding. making Hiring and mail bags for the post office, coal sacks and 
ships’ iondors for the Admiralty, baskets, brushes and mats for the War 
-Office and other departments of the public service. Oakum picking, 
wool-sorting, and other kinds of unskilled labour are reserved for prisoucis 
with sentences so sliort as to afford no opportunity for teaching them any 
■kind of skilled labour. Females are never employed at oakum picking. 
Their work is, for the most part, laundry work and needlework, and they 
are employed ifl association from the beginning of their sentences. Prisoners 
awaiting trial (sec p. 244, ante), or on remand, prisoners in the first 
division (see p. 247, ante), when they elect to work, and debtors (se^ p. 249, 
post), who are required to work, are employed at their own trades, if 
practicable, or at such manufacturing work as they are able to perform. 
Piisoners in the second division (see p. 247, €trUe), like those in the third 
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madt not be cut closer than ia necessary for health and cleanliness. 
The hair of female prisoners must not be cut without their consent, 
unless it is verminous or the medical oihcer thinks it necessary for 
health (a). 

SCM-Sficr. 4. — Confinement of Fruoners other than Criminah. 

(i.) OJfemlers Ccmvtrted of Ofenves not Involvimj Muial Turpitude, 

506. Prisoners of the second or third division {b) whoso previous 
character is good, and who are convicted of olfences not involving 
dishonesty, cruelty, indecency or serious violence, may at the 
discretion of the Prison Commissioners be granted relaxations of 
the rules, not exceeding those allowed by the rules for the lirst 
division, in respect of wearing prison clothing, bathing, hair-cutting, 
cleaning of cells, employment, exercise, books and otherwise (<*). 

(li.) Dehtors, 

507. Persons (d) imprisoned in default of pa3’nient of a judg- 
ment debt, or in lieu of the levy of a distress ordered by a court ^of 
summary jurisdiction, when the imprisonment is to be wdthoub 
hard labour, are treated as debtors under the following rules : — 

508. Debtors are not required to take a l)ath(^); they must 
reci'ivo prison diet(/); they may wear their own clothes if fit for 
use, and if they wear prison clothes, tho clothing must bo of a 
distinctive colouring (//> ; tlioy are excused from liair-cutting and 
shaving (//); they must keep their cells and fmnitiire and yards 
swept and clean (<) ; they are required to work either at their own 
trade or at manufacturing work, the whole of their earnings being 
credited to them after the cost of ihoir maintenance and the wear 
and tear of tools has been deducted (/.) ; they iiia^’^ associate at 
exercise O; they are alloA^ed a letter and i\ visit oneoa w'eek (w), us 

division (see p. 247, ante), are employed for eight and a half liouis daily 
ut manufacturing work, and are associated witli one aiiotlier for about live 
hours daily. The cooking, baking, cleaning and oilier services of the prison 
are perfoimed by selected prisoners, and prisoners who have shown them- 
selves worthy of trust arc distinguished by a badge and allowed to woik 
without the supervision of piison officcr.s. 

(a) Kulos for Local Prisons, r. 33. 

{b) As to these divisions, see p. 247, ante. 

(c) Knles for Local Piisons, r. 243a (10th May, 1910). Persona 
committed for offences in connection with political agitations are some- 
times treated under this rule. The relaxations are all those accorded to 
the first division (see p. 247, ante) with the exception of tho admission of 
newspapers and permission to follow trades and professions. A parcel of 
food may be received once a week instead of daily. Visits are allowed, 
usually at intervals of one mouth. 

(d) As to such persons, see titles Bankruftct and Insot.venct, 
Vol. II., pp. 338 et seq. ; Distress, Vol. XL, x>. 223; MagistKates, 
Vol. XIX., p. 604. As to their discbaigo, see ibid, 

(a) Kules for Local Prisons, r. 21U. 

if) llnd., r. 248. 

( 0 ) Ibid., r. 249. 

(h) Ibid., r. 250. 

(1) Ibid., r. 251. 

(k) Ibid., r. 252. 

({) Ibid., r. 263. 

(m) Ibid., I. 254. 
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well as special visits from their legal advisers and near relations (w), 
and their visits take place in a room other than the visiting room 
for convicted prisoners (o). In other respects debtors are subject 
to the general piisoii rules (p). 

509. Debtors can he committed to any convenient prison (q). A 
governor refusing to receive a debtor so committed renders himself 
liable to a line of not exceeding £100 (r). 

Suu-SkcT. 5.- 'rreatntent of Appellanta. 

510. A prisoner who apjieals to the Court of Criminal Aj^peal (s) 
is as far as possible to be kept apart from other classes of prisoners (t). 
While in the prison, he is lo wear a prison dress of a different 
colour from that worn by other convicted 2irisoner8 («)• He is not 
deprived of a mattress (r), unless lie forfeits it by idleness or 
refusal Lo work (/r). lie must be emiiloyed on industrial or manu- 
facturing \\(.rlv(./), and, if he is released in cons(u|nenco of his 
appeal, a reasonable allowance on account of his earnings is to be 
jiaid to liini (//;. 

ffo may see Iiis counsel, or solicitor, or solicitor's clerk on any 
week-day at a reasonable hour in the sight, but not in the hearing, 
of a prison officer (a), and he may see, under projier restrictions, 
other persons with wdiom he desires to communicate regarding his 
case (/>). 

lie is to 1)0 supplied with a reasonable quantity of writing 
inaierials for communicating with his friends on the subject of 
the preparation of his ajipeal. All such communications must be 
read by the governor before being sent out of the prison, except 
confidential comiiiuiiications, which he may hand iiersonally to his 
legal adviser (c). 

While absent from the prison in pursuance of liis apjieal he is 
kept ill the custody' of the prison offirtors detailed by the governor 
to escort hiin(d). ITe wears either ins owni clothes, or clothing 
ilifferent from piison dress (c). 


(n) Hides for Local Prisons, r. 255. 

(o) Ihid.t r. 256. 

ip) As to the general prison rules, see p. 253, post. 

(q) As to the prisons lo which iinsoners may be coniiiiitted, see Yearly 
County court Practice, VoL-lI., pp. 835 et seq. ; [1^11] W. N., Part 11., 
pp 109, 346, 347. 

(r) Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), s 120. 

(s) As to the court of criminal appeal, see title Cuiminal Law and 
Proi'EDURE, Vol. IX., pp. 432 et seq. 

{t) Rules for Local Prisons, r. 212 (a) (1). 

■ (u) ;/nd., r. 212 (a) (3). 

(v) Ihid.j T. 212 (a) (4) ; sec p. 248, ante, 

(w) Rules for IjOcal Prisons, r. 81. 

(x) Ibid., T. 212 (a) (6). 
iy) Ibid., r. 212 (a) (6). 
in) Ibid , r. 212 (a) (8). 

(/») Ibid., r. 212 (a) (7). 

(c) Ibid., r. 212 (a) (9). 

(d) Ibid , r. 212 (a) (2). 

(e) Ibid., r. 212 (a) (3). 
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He is subject to general prison rules except in so far as they 
are inconsistent with the special rules for appellants (/). 

Sub-Sect. 6. — Production of Prisoner* in Courts of Law. 

511. Any prisoner may be produced in a court of law to receive 
sentence, to give evidence, or to answer a charge either (1) by habeas 
corpus, or (2) by order of the Secretary of State (/jr). 

' When the deposition of a person dangerously ill and not lihely to 
recover is to bo taken, and a prisoner has been served with a 
notice that such deposition is to be taken, an order that the prisoner 
shall be present at the taking of the statement may be made by the 
committing justice or by the visiting committee Qi). 

When a prisoner is a material witness for the defence of another 
prisoner, the governor ought to allow the solicitor for the prisoner 
awaiting trLal to see the witness in his presence (i). 

No writ of habeas corpus is necessary for the production of a 
jirisoner under sentence on one indictment to take his trial upon 
another indiefcment (/r). 

512. A prisoner during liis trial, and when at the place of trial 
is in the legal custody of the governor of the prison from wliich he 
has come or whence he w’oiild have come if he had not been admitted 
to hail, and the governor is responsible for any illegal act of the 
warders in detaining the prisoner unlawfully after his acquittal, 
even though he was not himself present and the illegal detention 
was not ordered by him (1). 

Sen-SEcr. 7. -P/tso?im under HryUenre of Death. 

513. Immediately after arrival at the j^rison after Hentenco of 
death every piisoner must be searched, and all articles which the 
governor considers inexi)(Hlient to leave in, his possession are taken 
away. He must be in the constant charge of an ollicer day and 
night in a cell apart from other prisoners. Ho is allowed the diet 
and exercise which the governor directs. 

Except the chaplain or the prison minister, as the case may be, 
none but prison oflicers and members of the visiting commitleo 
may have access to him, except in pursuance of an order from a 
Trison Commissioner or a member of the visiting committee (?//). 
He may be visited by such of his relations, friends and h'gal 

(/) Rules for L(»cal Prisons,! 212 (a) (10). As to tho goncrnl prison 
rules, see p. 253, post. 

(q) See titles County Courts, VoI. VIII., p. 630 ; Crown Practice, 
Vol. X., p. 76; Evidence, VoI. XIII, p. 680; and, as to service of 
process, see note (t), p. 252, post, and title Practice and Procedure, 
p. 114, ante. 

{h) Criminal Law Amendment Act, 1867 (30 & 31 Viet c. 35), s. 7 ; and 
see title Criminal Law and Procedure, Vol. IX , p. 327. 

(i) B. V. Simmonds (1835), 7 C. & P. 176. 

(Jk) Criminal Law Amendment Act, 1867 (30 & 31 Viet, e .35), s. 10. 

(1) Mee V. OruiJeshank (1902), 86 L. T. 708 ; and. as to ^Jie duty to dis- 
charTO the prisoner, see, further, title ("kiminal Law and Procedure, 
Vol. iX., p. 374. As to the management of court-houses, see title Local 
Government, Vol. XTX.. p. 364 ; and, as to tho custody of appellants 
under the Criminal Appeal Act, 1907 (7 F.dw. 7, o. 23), see p. 250, ante. 

im) Rules for Local Prisons, r. 93. 
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ativisers as lie desires to see, and as are authorised in writing to 
visit him by a member of the visiting committee, who may also 
so authorise any person who satisfies such member that he has 
important business to transact with the prisoner (n), 

Suh-Sect. 8 . — Caintal Piiniahment. 

614. The Secretary of State may make rules for the execution of 
sentence of death, which must be laid on the tables of both Houses 
of Parliament («). 

Tt is recommended that executions should take place in the week 
following the third Sunday after the day on which sentence is 
passed, on any week-day but Monday, and at 8 a.m. ( p). 

The execution *of a sentence of death is carried out by the sheriff 
in the prison in which the offender is confined. The governor, 
chaplain, and medical officer, and such other prison officers as the 
sheriff* may require, must be present. Any justice of the jurisdiction 
to which tlie prison belongs, and any relatives of the pi isoner and 
other persons, as the sheriff or the visiting justices of the prison 
may think proper, may be present at the execution (q). 

Immediately after the execution the medical officer must examine 
the body, and, having ascertained that life is extinct, must sign a 
certificate to that effect and deliver it to the sheriff, who, witli the 
governor and chaplain, must sign a declaration that the execution 
has taken place (?•). The declaration must be exhibited outside the 
prison gate for twenty- four hours (s). 

Sect. 2. — Proceedings Eg and Against Prisoners. 

515. The procedure adopted in the case of actions by and against 
prisoners is in general governed by the practice applicable to 
ordinary cases (/). 

(n) Rules for Local Prisons, r. 95. 

(o) Capital Punishment Amendment Act, 1868 (31 & 32 Viet. c. 24), s. 8 

ip) Stat. R. & 0. Rev., Vol. X., Prison, England, p. 65, made under 

the Capital Punishment Amendment Act, 1868 (31 & 32 Viet. c. 24), s 8. 
If the prisoner signs a notice of appeal within ten days after the con vie* 
tioD, the date of execution is postponnl. 

(q) Capital Punishment Amendment Act, 1868 (31 & 32 Viet, e 24), s. 3. 
The control of the prison is handed over to the sheriff for the purposes of 
the execution. The shortff engages the services of the executioner, who 
undertakes to conform to the regulations, lie mu.st arrive at the prison 
not later than 4 p.m. on the,day before the execution and ma^ not leave 
until he receives permission. As to the effect of execution being carried 
out by a person other than the proper officer, see title Criminal Law and 
Procedure, Vol. IX , p. 676. 

(r) Capita Punishment Amendment Act, 1868 (31 & 32 Viet. o. 24), 
s. 4. As to the subsequent inquest and burial, see titles Coroners, 
Vol. VIII., pp. 241, 271, 274, 279 ; Burial and Cremation, Vol. HI., 
p. 422. 

(«) Capital Punishment Amendment Act, 1868(31 & 32 Viet. c. 24), s. 10. 

(0 See, generally, title Practice and Procedure, pp, 89 et seq., ante. The 
court will not grant a writ of habeas corpus merely to enable a prisoner to 
appear to argue a case in person {Weldon v. Neal (1886), 16 Q. B. D. 471) ; 
but if in the opinion of the judge a prisoner’s presence is ur^ntly necessary 
to oppose a' summons in chambers, a writ may issue ; see iF'ord v. Graham 
(I860), 1 L. M. &: P. 604 ; and see title Crown Practice, Vol. X.*, p. 47, 
No action may be brought by any convict during the time he is subject, to 
tbf operation o< tbo PoTfeituro 4<?t, 1870 (33 34 Viet. <?• 33) ; we 
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both Houses of Parliament for thirty days (c). 
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sion, discharge, and removal of prisoners ; their food, clothing. 
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B. 8 ; and see Be llarria. Ex parte Qraveg, [1881] W. N. 136, C. A. ; and, os to 
convicts, see pp. 260 et seq.^ post. A statement of claim by a prisoner in cus- 
tody (except on a criminal charge) may bo delivered in accorilaiioe with 
the practice applicable to ordinary cases {Barnett v. Harris (1833), 2 Dowl. 
186; Millard v. Mtllman (1834), 2 Dowl. 723); and, as to pleading 
generally, see title Pleading, Vol. XXII., pp. 417 et seq. Service of plead- 
ings, notices and other documents, including notice of trial, upon a prisoner 
(vmero personal service is not required) may be effected by delivery to the 
gaoler tor delivery to the prisoner {Whitehead v. Barber (1720), 1 Stra. 
248 ; Moore v. ^ewbold (1835), 11 hegal Observer, 307). Service of a wVit 
of summons upon a defendant confined in a prison is made in the usual 
manner upon application to the governor of the prison {Danson v. Le 
Capelain (1852), 7 Exch. 667). As to the arrest of a prisoner to satisfy the 
claims of an execution creditor, it was held that the governor, or keeper, of 
a prison could not be compelled to accept a writ of capias ad satiejacien- 
dnm under the Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 2 (now repealed), 
in order that it might operate as a detainer against a prisoner {Edwards v. 
Robertson (1839), 6 M. & W. 620). It was suggested by Pabkb. B. (tWd.), 
that the only course for a plaintiff to pursue was to place a writ of capias in 
the hands of the sheriff’s oflicers and to get the governor, or keeper, to 
notify him of the defendant’s discharge out of prison. Presumably, if the 
discharge took place on a Sunday no arrest could have been made. But 
where a prisoner was in the custody of the sheriff on a criminal charge, it 
was held that the latter was bound (presumably as an officer of the court) 
to give effect to a writ of capias and to detain a prisoner in respect of a 
civil suit {iiraivqer v. Moore (1837), 5 Dowl. 456). The cases above cited 
related to practice now practically obsolete ; see title Execution, 
Vol. XIV., p. 74 ; and, as to the practice on Latin informations on the 
Revenue side of the King’s Bench Division, see title Crown Practice, 
Vol. X., pp. 8 et seq. Execution may issue against the goods of a prisoner 
by the usual means without the necessity of discharging the prisoner 
{Jones V. Tye (1832), 1 Dowl. 181). As to execution against the property 
of a convict, see title Execution, Vol. XIV., p. 15 ; and, as to convicts. 
Bee pp. 260 et seq., post. WJiere action is brought against the administrator 
of a convict’s property, the costs of the same as between solicitor and client 
are a first charge on such property, unless the court otherwise orders 
(Forfeiture Act, 1870 (33 & 34 Viet. c. 23). s. 20. An action in respect of 
a convict’s property, or for any damage relating thereto, may be brought 
by an interim curator in his own name (Forfeiture Act, 1870 (33 & 34 Vict. 
0 . 23), s. 24) ; and see pp. 261, 262, post. As to seenring the attendance of 
prisoners before the court to give evidence, see title Evidence, Vol. XIII., 
p. 680 i and see p. 251, ante. 

(a) As to the punishment of special classes of offenders, such as habitual 
criminals, habitual drunkards, and youthful offenders, and as to preven- 
tive detention and Borstal institutions, see title Criminal Latv and 
Procedure, Vol. IX., pp. 416 seq. ; and see pp. 260 et qpq., post, 

(b) under the Prison Act, 1898 (61 & 62 Vict. o. 41). 

( 0 ) Ckimpare title Criminal Law and Fbooedubb, Vol. IX., p. 419, 
note (f). 

(d) As to tbp rulep for convict piipous, see p. 264, ppst, an^ pp. 260 «| 
«c^.. post. 



264 


Prisons. 


Sbct. X 

Prison 

Discipline 


Kulcs fnif 

convict 

pribuiii-. 


bedding, and cleanliness ; their classification and remission of 
sentence; their employment, health, religious and secular instruction; 
their visits and letters ; and as to their punishment for misconduct. 
They prescribe the treatment for various classes of prisoners: those 
awaiting trial (c); offenders of the first (/), second (</), and third (/j) 
divisions; debtors (i), juvenile offenders (/t), and prisoners under 
sentence of death (/). They lay down the duties of the prison 
officers generally, and of the governor, matron, and medical officer 
in jiarticular (??i), and they proscribe the powers and duties of the 
visiting committee (n), 

517. The rules for convict prisons provide for the treatment of 
prisoners undergoing sentences of penal servitude (o). They also 
provide for modifications in the direction of less rigorous treatment 
for convicts serving a sentence of preventive detention (p). There 
are three grades : the disciplinary, the ordinary, and the special 
grade. Convicts begin in the ordinary grade and may be pro- 
moted to the special grade at the end of two years, or degraded 
to the disciplinary grade at any time for misconduct ( 7 ). They 
may earn a gratuity by their work, and may spend a portion of it 
at the canteen in the purchase of food and other articles (r). 
Indulgences, such as association in the evenings for games and 
music, and more frequent letters and visits, may be earned on a 
graduated scale by good conduct and industry (sb They may bo 
liberated on licence (0 if there is a reasonable probability that they 
will abstain from crime, or that they are no longer capable of 
engaging in crime, or if it is desirable for any other reason that 
they should be released, and for this purjiose the directors of 
convict prisons (a) report periodically to the Secretary of State on 
their conduct and industry, and their prospects and probable 
behaviour (r). A comn>ittee must be appointed at each prison to 
assist the directors in the advice they are to give to the Secretary 
of State (r). The committee should meet once a quarter (a). Any 


(e) See p. 244, ante. 

(/) See p. 247, ante, 
ig) See p. 247, ante. 

Ih) See p. 247, ante. 

(i) See p. 249, ante. 

(k) See title Ciuminal Law and PnocEnimE, Vol. IX , pp. 418 et sea. 

(l) See p. 251, afit^. 

(m) Aft to these officers, see pp. 235 ei seq., ante. 

(n) As to the visiting committee, see pp. 232 et seq., ante. 

(o) The rules are made for local and convict prisons respectively, not 
for local and convict prisoners. Thus, a convict, while undergoing part of 
his sentence in a local prison, must be treated under the rules lor local 
prisons. As to convicts, see, further, pp. 260 et seq., post. 

ip) Prevention of Oime Act, 1908 (8 Edw. 7, c. 69), s. 13 (2) ; Prisons 
for Habitual Criminals Buies, 1st May, 1911 (Stat. B. & O. 1911, p. 243) ; 
and see title Criminal Law and Procedure, Vol. IX., p. 417. 
iq\ Prisons for Habitual Criminals Buies, rr. 1, 2. 

(r) Ibid., rr.,4— ft 

is) Ibid., rr. 8, 12. 

it) As to discharge on licence, see, further, pp. 258, 206, post. 

(tt) See p. 232, ante. *■ 

(v) Prevention of Crime Act, 1908 (8 Edw. 7, o. 69), s. H, 

(a) Prisons for Habitual Criminals Buies, r- H- 
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person whose licence has been revoked or forfeited may be kept in 
the disciplinary grade (6). 

618. Before being used for the 8ej)arate confinement of a 
prisoner, every cell must be certified by an inspector of prisons to 
satisfy the requirements of healtli (c). 

An" infirmary must be provided in every prison (d). 

619. The locks in the prison for females must be diflerent from 
those in the prison for males (<*). 

520. Prisonera must he searched on admission and subsequently 
when necessary (/ ). Their money and effects must be kept for 
them (g). They may l)c photographed (/t), and they must be 
examined by the medical officer, both on reception (/) and before 
discharge (k). They must take a bath unless excused (/). 

621. The child of a female prisoner may be received provided 

it is at the bieast, but except in special circumstances no child may 
bo kept in prison beyond the age of twelve months (m). • 

622. Neither fermented liquor (n) nor tobacco (o) may be given to 
a prisoner except on the written authority of the medical olificcr. 

623. Every prisoner may have his food weighed or measured in 
his presence ( p). 

624. The diets of all prisonera are prescribed by statutory 
rules <r/) accouhng to the length of se'ntence. Diet A is for 
prisoners sentenced to not more than seven days, and it is also 
given for the first seven days where the sentence does not exceed 
four months (r) ; diet B is for prisoners sentenced to not more than 
four months, and is given after the first seyen days ; it is also given 
for the first four montlis of a longer sentence of imprisonment (.'{) ; 
diet C is for prisoners with a longer sentence than four months 
after the first four months ; it is also given to convicts during tlie 
time of separate coiilineinent (/-) ; diet J) is for male convicts after 
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(b) Prisons for Habitual Criminals Kules, r. 15, 

(c) Holes for Local l^iisoiis, r. 2. 

(d) Ibid., r. 3. 

(e) Ibid., r 4. 

(/) Ibid., T Ci. 

Ig) Ibid., r U. 

(/i) Ibid , r. 9. 

(i) Ibid , r. 10. 

(/£) Ibid., r. 11. 

(1) Ibid., T. 12. 

(w) Ibid., T. 19. 

{n) Ibid., T. 26. 

(o) Ibid., r. 21. 

(p) Ibid., r. 23. 

iq) Hules for Convict Prisons dated 2nd September, 1901 ^Stat. H. & O. 
Rev., Vol. X., Prison, England, pp. 109 et seq.). 

(r) Diet A consists of bread, porridge, potatoes and suet pudding, 
alternating through the week, but includes no meat. 

(«} Meat, bacon, and soup on alternate days are given in diet B. 

(() Diet C resembles diet B, but the quantity of meat is greater. 
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the period rtf separate coniiiieirieiit, when employed at the lightef 
forms of labour (a); diet E is for male conviets after the period of 
separate coiiiiiieimuit, when employed at the hardest labour (fc); 
diet E is for female convicts in separate conliiiemeiit (c*) ; diet G is 
for female convicts after the period of separate coiiliiioment (d). 
I’lio rules include a hospital dietary of bread, tea, mill;, moat, 
pmlding and vegetables, but the medical olliiaT lias an absolute 
discretion as to extras and medical comforts. The method of 
preparing each article is al.so prescribed tel. 

Seu-Siscr. 2 . — The out o/' hit^/iirtun { /'). 

525. All prisoners may be employed in the service of the ]irisoii, 
but not m tbe service of ollicers or other prisoners, nor m the 
discipline of the prison (//). 

Convicted prisoners may \vrite and receive a letter and be visited 
after two months of their sentence, and therealter at shorter 
intervals up to one month, ])roMdod that tlie coi respondent or 
visitor is respectable and the commiinicution unobjectionable. 
Communications on matters of urgency ami visits of solicitors 
acting hona /iJr in any legal business mav be allow'ed (//). Letters 
must be lead by the go\ernor (<), and the governor may rcipiiuj 
any visitor to be s(‘arched and exclude him if he refu-i(5i> (A), 

SuH-SuT. a. — l*HHts',ment of rtm^u ers. 

526. runislimeiits can only be ordered by tlie governor or the 
visiting committee, and for one of the ofrences speciftod in tbe 
rules, which comprehend practically every possible otTence against 
good order and discipline!/). Eor any offence wuth which tbe 
governor is competent to deal, a prisoner may be punished by 
close conlineineiit (ill) and No. 1 diet(ii) (bread and w'ater) for three 
days, reduction iu stage (o»), and forfeiture of marks for remission ( p). 
Eor more serious oifences, such as violence to an officer or a fellow 
prisoner, wilful damage, attempt to escape, or any other act of 
gross misconduct, the visiting committee, and in convict prisons, 
the board of visitors, may avs’ard heavier peuallics of the s.n lO 
nature u/). 

(a) Diet D roaeuibloti diet U, but the quautily ol bu\id and uuliueal iS 
increased. 

(b) Besides the iugredioiiU of diet D, butter and cheese are included lu 
diet E. 

(c) Diet F resembles diet C, but the quantities of biead, meat and 
potatoes are rather less. 

(d) Diet G resembles diet D with slightly reduced quantities. 

(e) Rules for Convict Piisons, 2ud September, IDUl. 

(/) See also pp 24.) e/ seg , ante 

. (g) Rules for Local Prisons, r. ;iS. 

(h) Ibid., r. 72. 

(t) Jbitl.f r. 75. 

{k) Ibid., T. 73. 

(Z) Ibid., rr. 78. 79. 

(m) Ibid,, r. hi. 

(n) Stai. R. & 0. Rev., Vol. X., Prison, England, p. 56, 2iid September, 
1901. 

(o) As to progressive stages, see p. 257, post. 

(r) As to remission, see p. 268, post 

(g) Rules for Local Piisous. rr. 82, 83. There are no punishment ceils. 
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627. For mutiny, incitement to mutiny, or gross personal , Saor. 8. 
violence to an ofiicer or servant of the prison, a male prisoner Prison \U' 
sentenced to penal servitude or hard labour or convicted of felony Dls ciplito e. 
may be sentenced to a corporal punishment, with the cat-of-nine coTparftl 

tails or the birch, of not exceeding thirty-six lashes. If he is under puniAbmenfe. 
eighteen, the birch only may be used, and the number of strokes 
must not exceed eighteen (r). Corporal punishment must not 
be carried out until it has been confirmed by the Secretary of 
State (fi). 

628. Irons and other mechanical restraints may not be used at irons and 
all unless of the patterns approved by the Secretary of State, and mechanical 
even then may not be used as a punishment, but only as a restraint 

in case of urgent necessity, and not for longer than twenty-four hours 
without a written order from a member of the visiting committee (a). 

Sub-Sect. 4 .-^Progressive Stages. 

529. Every convicted prisoner is subject to a system of pro- Proffressiva 
gressive stages, and is entitled to all the privileges attached to lifs stages, 
stage. Promotion from' one stage to another is earned by industry, 
recorded in marks, but it may be postponed, or the prisoner may be 
reduced to a lower stage for idleness or misconduct. The marks 

thus forfeited are added to the number to be earned before pro- 
motion can bo attained {h). 

Sub-Sect. 6 . — Offences hy Persons other than Prisoners (c). 

530. Any person who introduces or attempts to introduce into a introduction 
prison any spirituous liquor or tobacco is liable to imprisonment for »p>ntuou8 
a terra not exceeding six months, or to a penalty not exceeding J?ba?cMnto 
£20, or to both, and every prison officer convicted of this offence, in the prison, 
addition to other punishment, forfeits his office and all arrears of 

salary due to him (d). 

Any person who conveys or attempts to convey any document or Conveyance 
any prohibited articles into or out of a prison is liable to a penalty of prohibited 
not exceeding £10, and, if a prison officer, to loss of office and 
forfeiture of arrears of salary (e). ^ ^ prison. 

A notice setting fortli these penalties is to be posted in a con- Notice of 
spicuous place outside the prison ( /’). penalties. 

The punishment of close confinement is served in an ordinary cell, or, in 
the caee of a destruetive or noisy prisoner, in a cell constructed of materials 
that cannot be damaged and that do not conduct sound. 

(r) Buies for Local Prisons, rr. 84, 89, 90, 

(j») Ibid., T. 84. 

{a) Ihtd., r. 02. 

(b) Ibid., rr. 36, 36. 

(o) As to other offences, , aiding escape of prisoner, see title 
Criminal Law and Procedure, Vol. IX., p. 510. 

(d) Prison Act, 1866 (28 & 29 Viet. o. 126), s. 38. 

(e) Ibid., B. 39. But this provision does not apply where the offender is 
liable to heavier ^nalties under ibid., ea. 37, 38. Offenoel under ibid., 

SB. 38, 39. are to be tried summarily by two justices having jurisdiction 
in the locality of the prison. As to offences under ibid., s. 38, see the 
text, and, as to offences under ibid., s. 37, see title Criminal Law 

and Procedure, Vol, IX., p. 610. 

(/) Prison Act, 1865 (28 & ^9 Viofi. o, 126), f), 40. 


K 
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Sect. 4. — Release and Discharge of Prisoners (g), 
Sub-Sect. 1 . — Bg Act o/ Grace. 

631 . The Royal Prerogative of mercy may be exercised, in 
respect of convicted prisoners, at any time during the term of 
imprisonment, irrespective of any appeal (h). The pardon may be 
under the Great Seal or, as it commonly is, under the Sign 
Manual, or there may be a pardon by an Act of Parliament (i). 

Sttb-Skct. 2 — On Earning Uemiaition. 

632 . A convicted prisoner sentenced to imprisonment, whether 
under one sentence or cumulative sentences, for a period exceeding 
one calendar month, is eligible, for special industry and good con- 
duct, to earn a remission of not more than one-sixth of the whole 
sentence (/c). On his discharge, his sentence is deemed to have 
expired {1). 

Male prisoners sentenced to penal servitude may, by industry with 
good conduct, earn liberation on licence when they have served 
three-fourths of their sentences ; and female convicts when they 
have served two-thirds. The cases of convicts sentenced to penal 
servitude for life are specially considered at the end of twenty 
years (m). 

Sub-Sect. .3 . — On (Jompldicm of Rentmvc, 

533 . A prisoner whose term of imprisonment or penal servitude 
expires on a Sunday, Christmas Day, or Good Friday must be 
discharged on the day next preceding. The word “ month,” unless 
the contrary is expressed, means calendar month (n). 

Sub-Sect. 4. — On Payment of Fine. 

634 . A person comihitted to prison for non-payment of a fine 
ordered to be paid on conviction by a court of summary jurisdiction 

{g) As to the discharge of persons detained in Borstal institutions, Aco 
title Criminal Law and Procedure, Vol. IX., p. 420; and as to p’acimj 
young persons under the supervision of a probation officer, see ihid., 
p. 425. As to discharge from reformatories and industrial schools, see 
title Education, Vol. XII., pp. 76 et seq. As to the release of children 
and young persons on bail, see title Infants and Children, Vol. XVII., 
p. 176. 

(h) CIriminal Appeal Act, 1907 (7 Edw. 7, o. 23), s. 19. 

<c) See JR. t. Croahy (1696), 12 State Tr. 1291 ; B. v. Boohwood (1690), 
13 State Tr. 139, 186; see also title Criminal Law and Procedure, 
Vol. IX., p. 444. and, generally, as to the Boyal Prerogative and pardons 
and reprieves, sec title Constitutional Law, Vol. VI., pp. 404 et aeq. 

(k) Rules for Local Prisons, let September, 1907 (Stat. R. & 0., 1907, 
p. 917), r. 37a. The remission is earned by a daily award of marks. 

. (0 Prison Act, 1898 (61 & 62 Viet. c. 41), s. 8. 

(m) Rules for Convict Prisons, r. 33. A male convict has to e^ a fixed 
number of marks calculated at six a day for the whole period of the 
sentence ; he can earn these at the rate of eight a day. Sentences of 
females are risokoned at four marks a day, and they can earn six. Any 
marks forfeited for misconduet are added to the total number to be 
earned . 

(H) Prison. Act, 1898 (61 & 62 Vlot. o. 41), s, 12 ; and see tttlo Tiicn. 
Though, in practice, prisoners are discharged, eoriy on the last day of the 
sentence, tbo term does not expire until midnight on that day. 
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tofty, by paying to the governor the whole ol the fine, and of the Skii,. 4, 
charges for which he is liable, obtain his discharge, or, in case of Rsltalra 
payment of a portion of such fine and charges, he may obtain a Wschargeof 
reduction of the term by a number of days bearing as nearly as 
possible the same proportion to the total number of days as the 
sum he tenders bears to the suin' for which he is liable (o). Pay- 
ment cuiiiiot be made on a Sunday, or on a week-day before 9 a.m. 
or after 4 p.m. {p). 

Sun Sect. fl . — ProtHaions on Diacharye. 

535. Every prisoner must be medically examined before he is Meiiinai 
discharged, and no prisoner suffering from an acute or dangerous examination, 
illness may be discharged unless he demands his release {a). 

536. The Prison Commissioners may provide any discharged Supply of 
prisoner with the means of returning to his home or place of 
settlement by paying liis railway fare or in some other convenient 
manner (f/). 

537. The Prison Commissioners may, on the recommendation OratuiMesto 
of the visiting committee or otherwise, order a sura not exceeding pnaoners. 

£2, to bo paid to a prisoner on his discharge, or to a certified 
prisoners’ aid society or refuge, which must give a written under- 
taking to expend the money for the benefit of the prisoner (c). Tho 

Prison Commissioners have power to certify a prisoners’ aid society 
on the application of one or more members, after satisfying them- 
selves as to the condition of the society (d). 

538. Prisoners who on their release are likely, by reason of Poor law 
infirmity of mind or body, to require immediate poor law relief, 

may, on the order of a justice or a member of the visiting com- 
mittee, be sent to the workhouse of tlie union in which they appear 
to be settled, or, if this cannot lie ascertained, then to the work- 
house of the union of the district where the offence was committed, 
or, if the offence was committed outside the United Kingdom, where 
the committing court 8at(«). 


(o) Prison Act, 1808 (61 & 62 Viet. c. 41), s. 9 ; and see titles Distress, 
Vol. XI., p. 223 ; Magistrates, Vol. XIX., pp. 604, 610. In practice 
part payment is accepted on the day the prisoner is received, os he is 
held to nave served one day. 

(p) Boles for Local Prisons, r. 16. 

(a) Ibid., T. 11. 

(b) Under the Prison Act, 1865 (28 & 29 Viet. o. 126), 8. 43, the visiting 
juf^oes were authorised to make these payments ** out of any monies under 
their oontroL” The Prison Commissioners succeeded to all their powers 
under the Prison Act, 1877 <40 & 41 Viet. c. 21), s. 0 ; see p. 23 1, ante, '^be 
term “ prisoner ” includes a prisoner tried and acquitted (Prison. Act, 
1877 (40 & 41 Viet. c. 21), s. 67 ; and see p. 243, onle). 

(e) Prison Act* 1877 (40 & 41 Viet. o. 21), s. 29; see also Buies for. Local 
Prisons, r. 18, which directs that a gratuity may be paid through' a 
prisoners’ aid society under such conditions as will prevent it from being 
misapplied. 

DieSbarged Prisoners Aid Act( 1862 (25 & 26 Viet. c. 44), s* L 
.^ 0 ) Roleasea Persons (Poor Law Belief) Act, 1907 (7 Edw. 7, 14), 
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Sect. 5. — Convicts (/). 

Sub-Sect. l.^Definition and Clusaificution. 

539. The word “convict” aa used in the Forfeiture Act, 1870 (p), 
is defined as a person against whom judgment of death or penal 
servitude has been pronounced upon any charge of treason or 
felony. It includes, however, misdemeanants, and, in fact, all 
persona sentenced to penal servitude {h). 

640. Convicts in the ordinary division are placed by the directors 
of convict prisons (/) immediately after sentence in one or other of 
the following classifications : — (1) the Star class for first offenders 
of previous good character, or those not habitually criminal or of 
corrupt habits ; (2) the Intermediate class for first offenders, whose 
general character and antecedents render them unfit for the Star 
class, or who have been previously convicted, but not of grave or 
persistent crime ; (3) the Kecidivist class for those previously 
sentenced to penal servitude, those guilty of grave or persistent 
crime, or those whose licences under a previous sentence of penal 
servitude have been revoked or forfeited. Convicts in the Star 
class may be degraded if found to exercise a bad inffuence, and 
those in the Intermediate class may be either promoted or 
degraded O'). 

541. Every male convict must pass the first part of his sentence 
in separate confinement for the following periods : — Star class, not 
exceeding three months; Intermediate class, not exceeding six 
months; and Eecidivist class, not exceeding iiino months (/O. 

542. Convicts sentenced to more than ten years, who have 
served more than seven .and a half years, may, provided that their 
general character, antecedents, and conduct iu prison are satis- 
factory, be placed in the long-sentence division. Convicts in the 
long-sentence division are kept in a part of the prison bet apart 
for them. They wear a special dress, are allowed to convor^io at 


(/) As to iiieasuieineiits and photographs, see p. 245, a7ite ; as fo treat- 
nieut of appellauts, see p. 250, a^ite , as to geucral prison discipline, soo 
p. 253, ante ; as to release and discharge, see p. 258, ante, and p. 265, 

poKt. 

ig) Forfeiture Act, 1870 ^33 & 34 Viet. o. 23), e. 6 ; and see title 
Cribiinai. Law and Procedure, Vol. IX., pp. 428 et eeq., and the text, 
tnfra. 

(h) Penal Servitude Act, 1853 (10 & 17 Viet. c. 99), ss. 6, 7 ; Convict 
Prisons Act, 1860 (13 & 14 Viet. o. 39). The rules apply, not to convicts, 
but to convict prisons, and convicts may be lawfully confined in any 
piison in the United Kingdom; boo Penal Servitude Act, 1853 (16 & 17 
Viet. 0, 99), 0. 6. 

(i) As to the directors of convict prisons, sec p. 232, onto. 

(i) Rules for Convict Prisons, 1906 (Stat. R. & 0., 1905, p. 394), rr. 1 — 7. 

{%) Ibid., tT 8. The actual periods now enforced under this rule are : — 
Star and Intermediate classes, one month ; Recidivist class, three months, 
both for males and females. In the cases of males, these j^riods aje served 
in the prison of oommittid before removal to a convict prison. **6eparate 
confinement meaus that the convict works iu his cell, but is daily ip^ 
ObSooiatiou iu chapel and at exorcise. 
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ttdalB abd at exercise, and may be allowed to have their meals in 
association. They may earn gratuity continuously throughout their 
sentences, and expend a portion of it in the purchase of comforts 
and relaxations at the prison store as an addition to their dietary. 
They are liable to be degraded to the ordinary division for mis- 
conduct (/). 

643. Young convicts under twenty-onn on conviction may by 
order of the Secretary of State be transferred to a Borstal institu- 
tion to undergo their sentences (in). Those who servo their sentences 
in a convict prison may be selected for a special class, subdivided 
into Star and Intermediate classes, in which their education — moral, 
secular, and technical — is specially provided for, and special efforts 
are made for assisting them on discharge (n). 

Snu-Si’xT. 2 . — Fjcct cf i'onvlclwn, 

544. Upon any person becoming a convict (o) his property is no 
longer subject to forfeiture (^;), but an administrator or interim 
curator (/•) of his property may be ai>i)ointed. 

545. The administrator is answerable only for such property as 
comes into his hands, and is not liable lor loss or damage aiising 
from omiasion or n<m-fonsance on his p;ut(.s). The administrator 
is entitled to solicitor and client co.->ts(/) in any action relating to 
the property of the convict which is vested in him by virtue of his 
appointment or after it is divested ; and all charges and expenses 
jiroperly incurred with reference to such an action are, unless 
otherwise ordered by the court trying the action, a first charge on 
such property (w). The adminisirator ma}% if his remuneration is 

(1) Rules for Convict Prisons, 1905, rr 9 — 16. Aged convicts (over 
sixty-five) are specially treated under a milder form of discipline. 

(ni) Prevention of Crime Act, 1908 (8 Kdw. 7, c 59), s. 3, and see title 
CaiMiNAL Law ani> PiiocioDuitK, Vol. IX , pp- 419, 420. 

(a) Rules for Convict Prisons (as to juveuile-ailult convicts), 1905 
(Stat. R. & 0., 190.>, p. 393). 

(o') For the dofiiution of “ convict,” see Forfeiture Act, 1870 (33 &, .'54 
Vict. 0 . 23), 8. 6 ; title Ckiaiinal Law and Pkooeduke, Vol. IX., p. 429 ; 
and see p. 260, ante. 

ip) Forfeiture Act, 1870 (33 & 34 Vict c 23), s. 1. For the definition of 
“ forfeiture,” see ibid.^ s. 5. 

(q) For the appointment of such an administrator, see title Criminal 
Law and Procedure, Vol. IX., p. 429. The Public Trustee may be 
appointed (Public Trustee Act, 1906 (6 Edw. 7, o. 55), s. 2) ; and see title 
Trusts and Tru.stees, 

(r) See p 262, post. 

(«) Forfeiture Act, 1870 (33 & 34 Vict. c. 23), s. 19. As to his liability 
for property received and not duly administered, see ibid., s. 29 ; title 
Criminal Law and Procedure, Vol. IX , p. 430. As to trust and mort- 
gage estates, see title Executors and Administrators, Vol. XIV., p. 235. 

(f) See title Solicitors. 

(u) Forfeiture Act, 1870 (33 & 34 Vict. c. 23), s. 20. As to tne application 
of this provision, see Carr v. A'lulerson, [1903] 1 Ch. 90, 99, 100 ; affirmed, 
[1903] 2 Ob. 279, C. A. As to executions against property of the convict 
vested id the administrator, see title Execution. Vol. XIV., p. 16, and 
note U) p. 262, ante ; and see also title BANfCBurTCX and iNSOLVSNCXa 
Vol. II.. p. 12. 
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not provided for by his instrument of appointment, retain bis 
remuneration out of the convict’s property (a). 

The Attorney-General or chief law officer of the Crown (6), or 
any person authorised by him, or any person who, if the convict 
had died intestate, would be his heir-at-law or entitled to all or any 
part of his personal estate, may apply in a summary way for a 
writ of summons for an account of the receipts and payments in 
respect of the convict’s property (c). 

546. Where no administrator is appointed any p(3rson may 
apply to a justice or justices in petty sessions (tf) for the appoint- 
ment of an interim curator of the convict’s property (e). 

647. An interim curator may, in his own name as curator, take 
or defend proceedings (/) in respect of the property in respect of 
whicVi he is appointed ; he may receive and give receipts for all 
rents, dividends, interest and income arising therefrom, and for all 
debts due to, or forming part of, the property of the convict ; he 
may pay all debts due from the convict out of such property, 
settle accounts with debtors or creditor-', and generally manage 
and administer the convict’s property ((/). He may not, however, 
sell or transfer any personal property of the convict without the 
authority of the justice or court having jurisdiction to make the 
order (//). 

(а) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), b. 11. For the powers of 
an administrator in relation to the convict’s property, see titles Crihinal 
Law and Procedure, Vol. IX., pp. 429, 430 ; Mortgage, Vol. XXI., 
p. 94 ; Sale of Land ; Re Qaskell and Walters* Contract, [1906] 1 Ch. 440 
(where it was held that the statutory power of sale did not authorise the 
adrninistiator to convey the fee simple of property of which the convict 
was tenant in tail). As tb the duty to exercise care and skill in such a 
sale, and as to the accountability and liability of an administrator in case 
of loss on such sale, see Carr v. Anderson, [1903] 1 Ch. 90. 

(б) As to proceedings in the Palatine Courts, see title Court's. Vol. TX., 
pp. 120 et seq. 

(c) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 28. Proceedings may be 
commenced in any court which, if tjbe convict were dead, would have 
jurisdiction to administer his real or personal estate {ibid.). 

(d) See title Criminal Law and Procedure, Vol. IX., p. 430 ; For- 
feiture Act, 1870 (33 & 34r Viet. o. 23). s. 21. 

(«) Such curator may bo either the applicant or some other willing and 
competent person (ibid.). The ^plioant must satisfy the justices that 
such appointment is made Bond /me for the benefit of the convict or his 
family, or for the proper administration of his property (ibid.), and must 
make oath that, to the best of his knowledge and belief, no administrator 
or curator has been appointed, and as to who are the nearest relatives, 
including husband and wife, of the convict, and which, if any, of them have 
consented ,f;o, or had notice of, the application (ibid,, s. 22). The justices 
may require such notice of the application to be given as they think fit 
(ibid.). 

(f) As to proceedings by and ai^ainst prisoners generally, see p. 252, ante. 

(g) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 24. The curator has no 

S ower over any property acquired by the convict while lawfully at large on 
cence (ibid:, a. 30) ; as to rmease on licence, see p. 266, post. ^ 

(h) Forfeittita Act, 1870 (83 & 34 Viet. c. 23), s. 25. ^ He is aceonntabJe 
for the ptoeO^a of sale as though the property remained unsolfi ; 

and, as tn bis accountability, see, further, title. CbihiNai. Law and 
«£DURE, Vob 1X.» p. 430 ; and see p. 263, post. 
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He may also out of the income of the property or, if t))ai is b. 

insujffioient, out of the capital, make allowances for the support of ConvietSk.:' 
any wife or child of the convict, or, if specially authorised by a *, ~T7 
justice or a court having jurisdiction to make the order, of any ^ 

other relative dependent on the convict (i). allowances. 

He may retain out of the property all his expenses incurred as Expensei at 
such curator (,/). interim 

The powers of the curator cease upon an administrator beiiic: 
appointed W. 

« 48 . A curator, or any unauthorised person having possessipn Liability to 
of the convict’s property, is under the same liability to account as account, 
an administrator (1), 

Sub-Seot. 3. — hicidmta of Penal Servitude, 

(i.) Proyrcasive Slaijes. 

549. Every convict passes through a system of progressive JVoffresRire 
stages, each stage carrying certain privileges, though he may be 
degraded or his promotion may be retarded for misconduct {m). 


(ii.) Diet and Clotltimj. 


550. No spirituous liquor or tobacco may be introduced into the Prohibition 


prison except by permission of the directors of convict prisons (n) 
or under the written authority of the medical ofticer(o); but this 
does not apply to any stock of spirits kept at the infirmary under 
the control of the medical officer (o). 


of spirituous 
liquor aud 
tobacco. 


Special diets are authorised for convicts who have passed through Special diets, 
the period of separate confinement (p), according to the form of 


labour on which they are employed (q). A convict may request to 
have his food weighed or measured in his presence, provided that ho 


(t) Forfeiture Act, 1870 (33 & 34 Viet. o. 23), a. 24. Aa to execution 
againat the property of a convict in the hands of an interim curator or 
person who has taken on himself the poaseaaion or management of tlin 
convict’s property, ace title Execution, Vol. XIV., p. 15 ; and ace also 
title Bankruptcy and Insolvency, Vol. II.. p. 12. 

(j) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), a. 24. 

(,'c) Ibid. A curator may, for c^use shown, be removed on the applica- 
tion of any relative of the convict or other intereatc^d person, and, upon 
his removal or death, a now interim curator may bo appointed {ibid., 
a. S13). Proceedings commenced by or against an interim curator do not 
abate on the appointment of an administrator or new curator {ibid., a. 26). 

(l) Ibid., B. 29 ; see pp. 261, 202, ante ; and see title Criminal Law 
AK» PROCepurb, Vol. Ix!., p. 430, 

(m) Twelve months are passed in each stage, and the fourth can be 
attai^ by industry and exemplary conduct at the end of three years. 
Under certain restnotions convicts may, during the last few mouths of 
their sentences, attain the Special stage. The privileges earned by attaln<‘ 
ing iihe higher stages consist in the wearing of distinctive badges, in the 
ri^t .to receive visits and letters at more frequent intervals, and in certain 
small concessions in the matter of diet. Convicts in the Special stage are 
allowed extra remission of not more than seven days. > 

(n) As to the directors of convict prisons, see p. 232, ante, 

(c) Rules for Convict Prisons, rr. 16, 17. 

(p) As,^ separate ccnfinement, see note (k), p. 200, ante. 

(ff) Rules for Convict Prisons, r. 18 ; and Diet Tables under the 
Stireato^ Rules of 2nd September, 1901 (Stat. R, & 0, Rev./Vol. 
England, p. lOOj ; see pp. 264, 265f< an(«. 
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makes his romplaint as soon as possible after the food is handed 
to him, but he is liable to punishment if he makes repeated 
and groundless complaints with the evident purpose of giving 
trouble (?■)• 

The jirivate clothing of a convict mny be Bold, and suitable 
clothing be supplied to him on discharge (s). 

(iii ) Kmpinjfment. 

551. A daily record of iho industry of every convict is kept in 
marks, both for promotion in stage and for remission of sen- 
tence [t). In cases where marks cannot be earned owing to genuine 
illness which is not the result of misconduct, full marks may bo 
awarded (w\ 

552. Convicts may bo employed for not more than ten hours a 
(lay at any ^^ork for which they are medically fit (/;)• They may bo 
emjdoyed in the service of the j>rison, but not in its discipline (r). 
'When employed in their cells or in indoor w'ork, they are, when 
2)racticahle, to have one hour’s exercise de ily in the oi^en air (a), 

(iv.) Visifs and Comtnunn aiinn». 

553. Coin lets not belonging to the Established Church may be 
visited by a minister of Iheir persuasion (/>). 

No books or printed paj^ers can bo introdiu^ed without the 
sanction of the directors Convicts arc allowed books from tbe 
prison library, and may change them for others at intervals 
according to their industry and conduct (c)* 

Convicts by good conduct may earn the privilege of writing a 
letter and receiving a reply, and of receiving a visit afUu’ the lirst 
four montli.s, and thereafter at gradually decreasing intervals until 
they attain the fourtli stage, when the privilege is accorded once a 
month {it). 


(r) Rules for roiivi«'i Prisons, r. 19. 

(.•i) Ibid.t r. 24. proceeds of tlfo sale arc credited to the prisoner. 

{I) IhifLt r. 33 ; Penal Servitude Act, 1863 (16 & 17 Viet. c. 09), s. 9. 

(w) Rules for Convict Prisons, r. 35. As to remission, see p 2.58, anfe. 

(r) Rules for Convict Prisons, rr. 36, 37. The class of work on which 
convicts ^are emploj-^ed depends solely upon their physical fitness. During 
the period of separate cotifincraont (see note («), p. 200, ante) they are 
employed in their cc'lls at manufacturing work in the local prison. There 
sre four degrees of medical classification in convict prisons: (1) fit for 
an S'* kind of hard labour, convicts in this degree being employed at quarry- 
ing. navvying, reclaiming bog-land, building, smithing, and carpentering; 
^(2) fit for some kinds of hard labour, those in this degree being employed 
"at manufacturing work of the heavier kind which does not entail great 
bodily effort; (3) fit for light outdoor labour, those in this degree being 
employed at stone- breaking and light field-work; (4) fit for light indoor 
labour, those ia this degree being employed at tailoring, shoemuking, and 
sewing (Rule% for Convict Prions, r. 38). 

(а) Ibid., r. 40. 

(б) Ibid., r. 62. As to the duties of the chaplain of the prison, see 
p 237, ante. As to the directors of convict prisons, see p. jt32, ante. 

(c) Rules for Convict Prisons, r. 66. 

id) Ibid., T. 67. If the frjends 9 anz)Qt appth^r letter ip Ueq 
Yibitt is gcpcTpUy ftlluwedf 
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* 

In addition to these periodical communications, a Special letter 
and reply may be allowed in any of the following circumstances : 
(1) the death of a near relation ; (2) business or family affairs of 
an urgent nature; (8) arrangements for obtaining employment 
or assistance from friends on release. The governor may at any 
time communicate matters of importance to a convict or to his 
friends {e). 

A barrister or solicitor conducting legal proceedings to which 
a convict is a party, or bond Jide acting as legal adviser to the 
convict in any legal business, may have an interview with the 
convict, in sight, but out of hearing, of an officer. All other 
interviews must tako place in the sight and hearing of an 
officer (e). 

The governor may require tho name and address of a visitor, 
and, if he has ground for suspicion, may search a visitor out of 
sight of other visitors or may expel him if he refuses to be searched, 
lie may also aus])end tlie visit of any i)erson guilty of introducing 
prohibited articles or of improper conduct and may remove hkn 
from the prison (/). 

Iiitercouise between convicts is to be prevented except in so 
far as the business of tho prison or the labour of the convict.s 
may render it necessary, and in the case of long-sentfsnce 
convicts of good character, who may ho allowed to converse at 
fixed times (//). 

(v.) J\(niahnunta, 

554. Breaches of discipline of a minor character may be punished 
hy the governor witii any punishment not exceeding close confine- 
ment or reduced diet for three days ; reduction of stage for three 
months ; forfeiture of remission for fourteen days, and, in the case 
of idleness or refusal to work, deprivatio*n of mattress for three 
days (/i). 

555. For a serious or repeated offence for which the governor's 
powers.are insufficient, a convict is reported to a director, who, after 
hearing evidence on oath, may award punishment not exceeding 
twenty-eight days’ close confinement ; bread and water diet, with 
intervals, for fifteen days ; reduced diet for forty-two days ; separate 
confinement for not exceeding six months ; and forfeiture of marks 
for stage and remission. The board of visitors has all the powers 
of punishment vested in a director (t). 

(vi.) Corporal Funiahmmt, 

566. For mutiny, incitement to mutiny and gross personal 
violence to an officer or servant of the prison, a convict rniay be 
ordered to undergo corporal punishment of not exceeding thirty- 
six strokes with the cat or the birch if he is over eighteen years 

(e) Rules for Convict Prisous, r. 67. * 

(/) Ibid., r. 68. 

(?) t. 70, 

(A) ma., r. 74. 

(i) /fttd., r. 70. As to the board of visitors, see p. 234, As to 
diiecCoi’s uf convict prisons, see p. 232, ante. 
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of agd, ali^ of not exceeding eighteen strokes with the birch it he is 
under eighteen years of age (k). 

When a convict is charged with any of these offences, the directors 
summon specially not less than three members of the board of 
visitors (Z), of whom two must be justices, to try the case (m). The 
Secretary of State may, however, substitute a metropolitan police 
magistrate (n) or a stipendiary magistrate (o) for the board of 
visitors if he thinks .ilt(p). The sentence cannot be carried out 
until confirmed by the Secretary of State, to whom a copy of the 
notes of evidence must be furnished ( 7 ). 

All corporal punishments must be attended by the governor and 
the medical officer. The latter is required to give orders for 
preventing injury to health, and he may, therefore, at any stage 
order the remainder of tlio punishment to bo remitted ( 7 ). 

(vu ) l*rf‘vent{on of K&capt (r). 

657. A felon convict attempting to escape, although he offers no 
violence, may be fired upon, provided that there is no other means 
of retaking him, and, if he is wounded or killed, the person firing 
upon him is not guilty of any crime (a). 

Sub-Sect. 4. — lUimae on Licence. 

558. The Secretary of Stato may grant a licence to be at large (t) 
to every convict for such a portion of his sentence and upon such 
conditions as seem fit, and the licence may be revoked or altered 


(k) Prison Act, 1898 (ftl & 62 Viet. c. 41), s. 5 ; Rules for Convict 
Prisons, rr. 77, 83, 84. 

(l) As to the board of visitors, see p. 234, ante. 

(m) Prison Act, 1898 (61 & 62 Viet. o. 41), s. 6; Rules lor Convict 
Prisons, r. 77. 

(n) As to metropolitan police magistrates, see title Magistkat>:s, 
Vol. XIX., pp. 548 et seq. 

( 0 ) As to stipendiary magistrates, see ibid., pp. 645 et eeq. 

(p) Prison Act, 1898 (01 & 62 Viet. c. 41), s. 5. 

(q) Rules for Convict Prisons, r. 82. 

(r) For offences connected with the escape of prisoners, see title CRtinNAt 
Law and Procedure, Vol. IX., p. 607. 

(«) See '3 Co. Inst. 66 ; 1 Hale, P. C. 489 ; 1 Hawk. P. C. 81 ; 1 East, 
P. C. 298 — 302. In 1873 a felon convict was shot dead while attempting 
to escape at Gibraltar, and the coroner’s jury returned a verdict of 
“ wilful murder ” against two warders. Ultimately a nolle prosequi was 
entered by the Attorney-General of the Colony, who at first held the 
coroner’s view that breaking out of prison was not a felony. In 1896, 
when a convict was shot dead while attempting to escape at Dartmoor, 
Iho coroner’s jury returned a verdict of justiOable homicide. A prisoner 
convicted of misdemeanour, though sentenced to penal servitude, may 
not lawfully be fired upon when escaping. It is, therefore, the practice 
in convict prisbns not to allow misdemeanants to work outside the walls. 

it) No property acquired by a convict during such time sa he is law- 
fully at large ttnder licence vests in an administrator appokited undeit ihe 
Forfeiture Aet« 1870 (33 & 34 Viet. 0 . 23), s. 30 ; and, dUii]^ SoBli tiikie, 
the disabiliMes mentioned in ibid., s. 8 (see title Criminal Law and Fro>» 
CEDURE, VoL IX. pp., 428—430; pp. 261 et seq^ anU), are, as to su^ 
(ponvict, suspended (Forfeiture Aot» 1870 (33 & 34 Viet. 0. 23), a. 30). 



Part II.— Pbisokbes. 


mf 

at pleasure (u). If the licence is revoked, a metropolitan police s, 

magistrate, acting on a warrant of the Secretary of State, may Convicts, 
issue a warrant for the convict’s apprehension, and may recommit 
him to the prison to complete his sentence (v). 

559 . The ordinary conditions of the licence (w) are as follows : — Conditions of 

(1) That the holder shall preserve and produce his licence when 
required by a magistrate or police officer; 

(2) That he shall abstain from violation of the law ; 

(8) That he shall not habitually associate with notoriously bad 
characters, such as reputed thieves or prostitutes ; 

(4) That he shall not lead an idle and dissolute life without 
visible means of obtaining an honest livelihood. 

To these conditions any special conditions may be added (a). 

560 . A licence may be forfeited when the holder is convicted Forfeiture of 
of an offence on indictment, or when he is convicted summarily ^'cence. 

of failing to report himself personally to the police within three 
days of his arrival in a place, and once a month thereafter, or of 
changing his residence to another police district without previously 
notifying the police to whom he last reported himself (h ) ; and the 
holder maybe punished summarily for failing to produce his licence 
when called upon to do so by any judicial or police authority, or 
for breaking any condition of his licence (c). A police officer may 
take any licence-holder into custody without a warrant if he 
suspects him of having committed an offence, or of having broken 
the conditions of his licence (d), or if it appears that he is getting 
his livelihood by dishonest means (c). 

561 . When a licence is forfeited by a conviction of an indictable Effect of 
offence, or is revoked in consequence of Summary conviction, the f‘>*‘feiture. 
holder must, in addition to any punishment awarded for the 
offence, undergo the whole of the unexpired portion of his sentence 

of penal servitude (/). The combined term of the sentence imposed 
for the offence, together with the unexpired portion of the penal 
servitude, are treated as one (g), 

562 . A convict whose licence has been revoked or forfeited second 
may be granted a second licence for a portion of the unexpired 
term (k). 

Penal Servitude Act, 1853 (16 & 17 Vict. o. 99), s. 9. 

(v) Ibid., s. 10. 

jio) As to when such licence is usually granted, see Rules for Convict 
Prisons, T. 33 ; and see p. 258, ante. 

(a) Penal Servitude Act, 1864 (27 & 28 Vict. c. 47), s. 10, Sohed,, A; 
and see title Cbiminal Law and Pbocedure, Vol. IX., p. 416. 

(d) Penal Servitude Act, 1864 (27 & 28 Vict. o. 47), s. 4 ; Prevention of 
Crimes Act, 1871 (34 & 85 Vict. o. 112), s. 5. 

(e) Penal Servitude Act, 1864 (27 & 28 Vict. c. 47), s. 6. 

(d) Ibid., B. 6 ; Penal Servitude Act, 1891 (54 & 55 Viet. ft. 69), s. 2. 

(s> Prevention of Crimes Act, 1871 (34 & 35 Vict. c. 112), s. 2. 

if) Penal Servitude Act, 1864 (27 & 28 Viot. o. 47), s. 9. 

if) Ptaal Servitude Act, 1891 (54 & 55 Viot. c. 69). s. 3. The unex- 
plied portk>n of the penal servitude sentence begima on the day following 
the mmination of the fresh sentence, either by remission or expiration. 

(A) /Md. 
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fjECT. 6. — Criminal Lunatics, 
Sub-Sect. 1. — ClaBstJication, 

(i.) Criminal Lunatics^ 


■nrfintfmn of 563. A criminal lunatic is : 

“rtirainal ( 1 ) person for whose safe custody during Ills Majesty’s 
unatic. pleasure the King or the Admiralty is authorised to give order, or 

(2) Any prisoner whom a Secretary of State or the Admiralty 
has, in pursuance of any Act of Parliament, directed to be 
removed to an asylum or other place for the reception of insane 
prisoners (i). 


Detention of 
persons found 
insane at 
tnal. 


(ii.) Person^ Found Tnsane on Arraujnmcni. 

564. If any person indicted for an offence appears to be insane 
a jury may be empanelled to try the question of his insanity ; and 
if he is found to be insane, the court may order him to be kept in 
custody till Ilis Majesty’s pleasure be known (/O; and if a prisoner 
appears to the jury during the course of Ins trial to be insane, they 
may find him insane and a like order may be made (/). An order 
may also be made if the prisuner is brought before a court to bo 
discharged on the ground of want of prosecution and a jury finds 
him to bo then insane (?«)• 


(iji.) Per/ton Found Guilty hut hisam. 

Detention of 565. "When a person is charged with an indictable offence, and 
the jury find that he was insane at the time when he committed 
at time ^he omission charged against him, they may return 

offence. a verdict that the defendant ivas guilty of the act or omission, but 
was insane at the time. He is then detained duiing His Majesty’s 
pleasure (//)■ 


{%) Crirniual Lunaiioa Act, 1884 (47 & 48 Viet. c. 64), fl. 16; and see 
Lunacy Act, 1890 (63 vfe 54 Viet. c. 5)^ s. 341. The power to order deten- 
tion during His Majesty’s pleaamre is given by the Criminal Lunatics Act, 
1800 (39 & 40 Geo. 3, c. 94), ana the Trial of Lunatics Act, 1883 (46 & 47 
Viet. c. 38) ; see also title Lunatics and Peksons of Unsound Mind, 
Vol XIX., p. 429. As to the jurisdiction of the court m lunacy over the 
property of criminal lunatics, see ihid., pp. 428 et seg. 

(k) See title Criminal Law and Procedure, Vol. IX., p. 354. 

(Z) Criminal Lunatics Act, 1800 (39 & 40 Goo. 3. c. 94), s. 2. The 

S risoner must be produced, unless it can bo shown that it is dangerous to 
ring him into court {R. v. Dwerryhouse (I8t7), 2 Cox, C. C. 446). 

(w) Criminal Lunatics Act, 1800 (39 & 40 Geo. 3. o. 94), s. 2. Persons 
yound insane on arraignment have not been tried for any offence, and arc, 
tiierefore, legally liable to be put on their trial if they recover their sanity. 
The Criminfid Lunatics Act, 1800 (39 & 40 Goo. 3, c 94), deals only with tlie 
case of persons who are insane at the time of trial. Such persons will 
generally have been insane when they committed the offence, but this is 
not ncoessarfty the case. Conversely, the Trial of Lunatics Act, 1883 
(40 & 47 Viet. o. 38) (see the text, infra), deals only with persons who wore 
insane when they committed the offence ; they mav or may not be still 
insane at the time of the trial. The grand jury must nnd a true biH ; other- 
wise the court cannot order detention during His Majesty’s pleasure (JB. 
T. Hodges (1838), 8 C. & P. 195). 

(n) Trial of Lunatics Act, 1883 (46 & 47 Viet. o. 38), s. 2 (1) j and see. 



Part II.— Prisoners. 


(iv.) PerBons Ctrtijied Insane by VUiUny CcmmiUee 0 / PrisotL ' 

566. When it appears to two members of the visiting com- 
mittee (o) of a prison or to one or more of tlie Prison Commissioners, 
or, in the case of a convict prison, to one or more of the directors of 
convict prisons (;>), that a prisoner, not being under sentence of death, 
is insane, they must call two medical practitioners to their assistance 
and examine the prisoner, and, on being satisfied as to his insanity, 
they may certify, in writing, that he is insane. The Secretary of 
State may thereupon issue a warrant directing the removal of the 
prisoner to the asylum named in the warrant as a criminal lunatic, 
where, unless he is removed by warrant to another asylum, he 
must be detained until he ceases to be a criminal lunatic 

If it appears to the Secretary of State, either from a certificate 
signed by two members of the visiting committee of the prison or 
otherwise, that a prisoner lying under sentence of death may be 
insane, he is to appoint two or more medical practitioners to 
examine tho prisoner and report, in writing, upon his sanity, and 
they, or the majority of them, may certify, in writing, that he is 
insane (?). 

567. A person ceases to be a criminal lunatic (1) if lie is remitted 
to prison by a warrant of the Secretary of State issued upon a 
certificate from two medical practitioners that he is sane (») ; (2) if 
he is absolutely discharged by a warrant of the Secretary of State (0 ; 
(3) when the term of penal servitude or imprisonment to which he 
is subject expires (j/). 

568. When a criminal lunatic, detained in an asylum or other 
place, or in a prison, is about to be absolutely discharged, or his 
term of penal servitude or imprisonment 'is about to expire, and in 
the opinion of the superintendent of the asylum or of the governor 
of the prison he is insane and unfit to be at large, the superinten- 
dent or governor may give notice, in writing, to a justice who has 
jurisdiction in the locality, or to a member of the visiting com- 
mittee of the prison ; and the justice, if satisfied, after taking medical 
and other evidence, that the person is insane, must make an order 
for his detention in the asylum specified in the order, and if he is 
discharged within one month from the date of the notice addressed 
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title Criminal Law and riiocEouRE, Vol. IX., p. 373. It is important to 
notice that no person can be detained during His Majesty’s pleasure unless 
he has been definitely found insane in the verdict ; and see R. v. Tehbitt 
(1012), Times, April 'l2th. 

(o) As to tho visiting committee, sec p. 232, ante. 

ip) As to the directors of convict prisons, see p. 232, ante. 

iq) Criminal Lunatics Act, 1884 (47 & 48 Viot. c. 64), s. 2. The asylum 
is not necessarily a criminal lunatic asylum. The practice of the Home 
Office is to avoid removing a lunatic to an asylum oefors trial. ^ If he is 
charged with a serious offence, however obvious it may be that he is insane, 
it is considered better that he should be found insane by a jpry. 

(r) Lunacy Act, 1890 (63 & 64 Viet. 0 . 6), ». 2 (4). 

(«) Criminal Lunatics Act, 1884 (47 & 48 Viet, 0 . 64), s. 3. 
it) Ibid., 8. 6. 
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to the justice^ he is deemed to be a pauper lunatic (v). The names 
and addresses of the relations of the lunatic should, if possible, be 
inserted in the order, and the order may be amended by the jastice 
who signed it, or by another justice if he is unable to act, at any 
time before the lunatic is removed to an asylum (ir). 

Sub*Sect. 2.— Criminal Lunatic Asylums. 

569. An asylum for criminal lunatics may be provided or appo- 

{ )riated by warrant under the Boyal Sign Manual (a). Criminal 
unatics may be conveyed to such asylums and confined therein by 
a warrant under the hand of a Secretary of State (^), who may 
appoint a council of supervision and officers (c), and may make 
rules which are binding on the council and officers. These rules 
must be laid before Parliament within twenty-one days after they 
are certified (d). 

570. Any criminal lunatic who has escaped from such asylum 
may be retaken by any officer of the asylum, or by any person 
authorised in writing in that behalf by the Secretary of State (e). 
Any person who rescues a criminal lunatic w'hile being conveyed to, 
or confined in, a criminal lunatic asylum, and any officer who, 
through wilful neglect or connivance, permits a criminal lunatic to 
escape, is guilty of felony (/). Any officer who carelessly allows n 
criminal lunatic to escape may be convicted summarily before the 
justices and ordered to pay a fine not exceeding ^20 (y). 

671. Any person employed in a criminal lunatic asylum who 
strikes, wounds, ill-treats, or wilfully neglects any criminal lunatic 
is subject to indictment, and 'to fine and imprisonment (h). 

572. The Commissioners in Lunacy (i) must visit each criminal 
lunatic asylum at least once a year, and report to a Secretary of 
State annually in the month of March. Their report is laid before 
Parliament (k). 

Sub-Sect. 3. — Treatment %n Custody, 

573. The Secretary of State may make regulations for the 
special treatment of imbeciles sentenced to penal servitude or 
imprisonment who are, unfit for the same penal discipline as 
other prisoners (0. . 


(v) As to the expensoa of 'pauper lunatics, see title Lunatics 
Persons op Cnsound Mind, Vol. XIX., pp. 488 et seq. 

(w) Criminal Lunatics Act, 1884 (47 & 48 Viet. c. 64), s. 7. 

(a) Criminal Lunatic Asylums Act, 1860 (23 ^ 24 Viet- c. 75), s. ). 

(b) Ibid., a. 2. 

.(c) Ibid., s. 4. 

(d) Ibid., 8. a. 


(e) Ibid., B. 11. 


(/J^IMd., B. 12; and see title Criminal Law and Procedure, Vol. IX., 

** (g) Criminal imnatics Act, 1884 (47 & 48 Viet. o. 64), a. 12. 
(hlbid.,^^ 

(1) As to tps Commissioner in Lunacy, see title Lunatics and Persons 
OF Unsound Hrmo, Vol. XIX., pp. 466 et eeg. 

(k) Criminal X^ui^atics Act, 1884 (47 & 48 Viet. e. 64), ss, 14, 15. 

(2) Ibid., t. 12. 



pAtlT 11.— t*»ISk>N»BS. 

Nothing in the Ci'iminal Lunatics Act* 1884 (a), afects thd 
authority of the Crown to make orders for the safe custody of 
persons ordered to be detained during His Majesty's* pleasure (h). 

Sud-Skot. 4. — Maivtamtnce of Criminal and Paujter lunatics. 

674. Tlie niaintenauce of a pauper lunatic is prirnd fade charge- 
able to the union which appears to the justice to be his ordinary 
residence when he committed the offence (c). When this cannot be 
ascertained, it is chargeable to the union in which the offence 
appears to have been committed, or, if the offence was committed 
abroad, to the union where the lunatic was apprehended, or, it he 
was ajjprehendecl abroad^ to the union in which he first landed. 
But if the lunatic was serving in the army or navy when the offence 
was committed, or is the wife or infant child of a man so serving, 
he is primd fac^ie chargeable to the union to which the declaration 
or attestation made on enlistment shows him to belong (c). 

All expenses for the maintenance of a criminal lunatic or of 
removing a person who has become a pauper lunatic are paid from 
public funds. The maintenance of a criminal lunatic in an asylum 
must be charged at the rate paid by anions elsewhere than in the 
county or borough to which the asylum belongs (d). 

Suu-Sect. 5. -Discharge. 

575. The superintendent of an asylum in which a criminal 
lunatic is detained must make a report to the Secretary of State 
when required and not less than once a year, and the Secretary of 
State is to consider the case of ever^ criminal lunatic at least once 
in every three years and determine whether he ought to be 
discharged or otherwise dealt with (c). 

576. The Secretary of State may discharge a criminal lunatic 
upon such conditions as he may think fit, and a report of his con- 
dition is to be made to the Secretary of State by such person, at 
such times and containing sucli particulars as may be required by 
the conditions contained in the warrant of discharge (c). If the 
conditions are broken or the conditional discharge is revoked, the 
Secretary of State may by warrant order the criminal lunatic to be 
taken into custody and conveyed to some asylum named in the 
warrant, and the criminal lunatic may then be taken as if he had 
escaped from such asylum and detained therein (/). 

577. When a criminal lunatic is absolutely discharged or bis 
term of penal servitude or imprisonment expires, and the superin- 
tendent is not satisfied that he is sane, he must take all reasonable 
means for placing him under the care of some relation or friend or 
in some asylum for the reception of lunatics (,^). 

(а) 47 & 48 Viet. c. 64. • 

(б) Ihid.t B. 13. As to such persons, see p. 268, ante. 

(o) Criminal Lunaties Act, 1884 (47 Ik 48 YiOt. o. 64), s. 8. 

• (d> Ibid., B. 10. 
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578. Any order made by a justice under the Criminal Lunaticfl 
A(it, 1884 (/i), has the same effect as a justice's order and medical 
certificate made in respect of a lunatic found wandering at large (0« 

579. When a criminal lunatic is absolutely discharged before the 
expiration of a term of penal servitude or imprisonment to which 
he is subject, or is conditionally discharged, a grant from public 
funds may be made by the Secretary of State towards his main- 
tenance until the expiration of his sentence (/.). 


(/i) 47 & 48 Viet. c. 64. 

(i) See Lunacy Act, 1890 (53 & 54 Viet. c. 6), and title Lunatics and 
Persons of Unsound Mind, Vol. XIX., p. 608. 

{k) Criminal Lunatics Act, 1884 (47 & 48 Viet. c. 64), s. 10 (2). 
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„ Criminal Law and Frooedube. 

„ Conflict op I^aws. 

„ Conflict OF Laws; Estoppel. 

Lien; Shipping AMD Navigation. 
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See title Tn-surat?ct:. 

„ Courts ; Koyal Forcts. 

„ Admiralty ; Constitutional 

Law; Royal Forces. 

„ Shipping and Navigation. 

,, Constitutional Law ; Royal 

Forces. 

„ Parliament. 

,, (Constitutional Law. 

„ Waters and Watercourses. 

„ Royal Forces. 

„ Criminal Law and Procedure. 

„ Public Authorities and Public 

Officers. 

Constitutional Law. 

„ Shipping and Navigation. 

,, Constitutional Law. 

.. Waters am> Watkrcources. 

„ Constitutional L^w; Suippino 

AND Navigation. 


Part I. — The Law of Prize. 

Sect. 1. — Cleaning of “ Pi iscy 

580. “Prize” is the terra applied to a sliip or pjonds captured 
guve ht'Ui by ibo maritime force of a belligerent at eea (a), or seized 
in port. 

Tf the ship is, or goods are, captured by a maritime force in 
a port, a creek, or a roadstead — and whether the place of capture is 
one of these is a question of fact — then the prize is a droit of 
Admiralty, and will be condoraiied as such to the King in liis 
Oflice of Admiralty (/?). But in order to deprive the captors, as 
grantees of the Crown, of the right to the prize, if captured In a 
port or roadstead, the latter must be so connected with the common 
uses of the port as to constitute a' part of the port in which the 
capture is made, and, further, the ship seized must have come in 
voluntarily or througK stress of weather, and not from a cause 
connected wdth warlike operations (r). Goods or ships which are 
captured* by the oilicers amd crew of a ship other than a ship of 
war ai'G also droits of Admiralty (d). 

(a) The Two Friends (1799), 1 Ch. Rob. 271 ; Genoa arid its Dependencies 
(1820), 2 Dods. 444. 

{h) The Eeheelcah (1799), I CIi. Rob. 227. As to the meaning of the term 
and origin of this special grant, see title Admiralty, Vol. I., p. 76 ; The 
lieJieeJcem, supra. The practical result of ships or goods being condemned 
as a droifc of Admiralty is that the captors receive no part of the value of 
the piize, whi^ih would, under modern conditions, be paid to the Treasury 
(The Melomane (1803), 5 Ch. Rob. 41). As to captures by a ship’s boats or 
by tenders, so as to entitle the captors to prize, see ^m2. ; The CharloUe 
(1804), 6 Ch. Bob. 280. 

(c) The Marta Francoise (1806), 6 Ch. Rob. 282. 

id) Naval Prize Act, 1864 (27 & 28 Viet. c. 25), a. 30 ; and see title 
Constitution A b Law, Yol VI., p. 446. 
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581. Until, however, the capture has been declared valid by a i. 

Prize Courj; — in other words, until a decree of condemnation has Meaning df 
been pronounced by a judicial tribunal, established for the special **Prige.'* 
purpose of deciding cases relative to prize — the captured ship or ■^Fhen 
goods cannot legally be disposed of, for seizure is always dubious property in 
until adjudication, and the property in the ship or goods seized 

does not pass from the owners to the Crown or its grantees until 
a judicial sentence has been pronounced (e). 

582. Lawful prize may be the property of an enemy or of a prize maybe 
neutral (./'). Enemy’s property is liable to condemnation as prize, the property 
except in the circumstances hereinafter stated (g). Neutral property 

is only liable to condemnation when it is being used, or is of a 
nature to be used, in a manner which violates the rules of neutrality, 
in the circumstances hereinafter stated (k). 

583. Prize differs from booty, for the former is taken by a PriaeM 
maritime force (0, and the latter by a land force. Booty is now a comparwl 
term only applicable to the property of an enemy, which is siis- booty, 
ceptible of appropriation and in its nature partakes of the chara('ter 

of W'ar material (A). There is, however, a species of prize which 
consists of goods, belonging to the enemy state or to a public trading 
company of the enemy exercising powers of government, which are 
taken in a fortress or possession. Booty may also be a ship taken 
in waters defended by or belonging to a fortress or possession. In 
respect of these things a British Prize Court has jurisdiction as if 
they were captured at sea (/). 

Sect. 2. — Prerogative Righfa of the Crown in Prize. 

584. At the moment when a capture has been effected — and this Enemy niiipe 
moment has been held to be the striking of the colours, when this are not 
occurred before actual possession was taken of the ship (w)— the 
captured ships or goods become prize of the Crown, except when they 

are a droit of Admiralty ; for prize is altogether a creature of the 
Crown : no man has, or can have, any interest but what lie takes as 
the mere gift of the Crown (m). This right of the Crown to the 

(c) The Flad Oyen (1779), 1 Ch. Rob. 135; The Henrick and Maria 
(1790), 4 Ch. Rob. 43: htevewt v. Bagwell (1808), J5 Ves. 139; and as to 
the effect of condemnation, see, further, pp. 284 et seq.. poet. 

if) A nputral is at liberty to purchase cither goods or merchant ships 
from a belligerent, oven after war has broken out, and any transfer wlioro 
war is not imminent is good against a captor; but. when a state of war 
exists or is imminent, a mere transfer by documents is not sufficient to 
change the property, as against the captors, while it is in traneHn 
(Sorensen v. 7^., The Ariel (1867), 11 Moo. P. C. C. 119; Sorensen V. B., 

The BaJiiea (1856), 11 Moo. P. C. C. 141). 

(fl) See p. 278, post. 

(h) See p. 279, poet. 

(i) Genoa and its Dependencies (1820), 2 Dods. 444. « 

(A) 2 Oppenheim, international Law, p. 144 ; see ibid , Vol. I., p. 98 
(Booty of War). 

(Z) Naval Prize Act, 1864 (27 &; 28 Viet. c. 26), s. 34 ; see titles Aimi- 
BALTT, Vol. I., p. 78 ; Constitutional Law, Vol. VI., p. 446. 

(w) The Beheekah (1799), 1 Ch. Rob. 227. 

(n) The Elsebe (1804), 6 Ch. Rob. 173 (where it was held that the 
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possession of a prize involves the right to make grants of the whole 
or part of the captured ship and goods to any person, the Lord High 
Admiral (o) or to the actual captors (p). 

Sect. 3. — Validity of Caytare, 

Sub-Sect. 1 . — When Capture i» Lawful. 

585. Capture of an enemy ship or enemy goods is always lawful, 
unless it be of a ship employed exclusively in a coast fishery, or of 
a small boat employed in local trade (g), or of a ship employed on 
a religious, scientific, or philanthropic mission (r), or of a cartel ship 
employed, or about to be employed, in the conveyance of exchanged 
prisoners of war («). 

586. A ship which is sailing under the colours and pass of the 
belligerent state is deemed to be an enemy ship, and conversely a 
ship sailing under neutral colours and pass is a neutral ship (t), A 
transfer of property of a ship or goods in transitu does not take 
effect till after delivery, unless made before the outbreak of war («), 
and a ship may stilt be an enemy ship after a sale to a neutral, 
whether immediately before or during a war, unless such transfer is 
absolutely bond fidf(v), and completed by payment of the whole 
purchase-money (w). 

587. Commercial domicil is the test of nationality for the 
purposes of prize law ; therefore any person is an enemy quoad a ship 
or cargo who resides and carries on trade in enemy territory, and 


Crown can release property seized before adjudication and against the 
will of the captors). In Mercurius (1798), 1 Ch. Rob. 80, it was held 
that the captors may, against the wish of the Crown, proceed to adjudi- 
cation. 

(o) As to the office of the Lord High Admiral, see title Constitutional 
Law, Vol. VI.. p. 410 ; Vol. VII., pp. 88 et seq. 

(p) The earliest recorded grants to captors are of the year 1242 

(Marsden, Early Prize Jurisdiction and Prize Law in England, English 
Historical Review, Vol. XXIV., p. 67«) ; and see title Constitutional 
Law, Vol. VI., pp. 444, 446. ^ 

iq) Convention relative^ to certain restrictions on the Exercise of the 
Right of Capture in Maritime War, 1907, art. 3 (American Journal of 
International Law (Official Documents), Vol. II., p. 167); see also The 
Young Jacob cmd Johanna (1798), 1 Ch. Rob. 20 ; and The Lieshet Van den 
Toll (1804), 6 Ch. Rob. 283. 

(r) Convention relative to certain restrictions on the Exercise of the 
Right of Capture in Maritime War, 1907. art. 4 (American Journal of 
Iniemational Law (Official Documents), Vol. II., p. 167). 

(8) The Daifjie (1800), 3 Ch. Rob. 139 ; La Qloire (1804), 5 Ch. Rob. 193. 

< (i) The Vroto Elizabeth (1803), 6 Cli. Rob. 2 (the colours and pass are 
conclusive as to the character of the ship, but not conclusive as to that of 
the cargo ; see The Vreede Bcholtys (1804), 6 Ch. Rob. 6, n.) ; The Primus 
(1854), Spinks, 48 ; The Industrie (1864), Spinks, 54. 

(w) The Vrovi ISargaretha (1799), 1 Ch. Rob. 336. 

(v) The Bemon (1708), 1 Ch. Rob. 102 ; The Wehaart (1799), 1 Ch. Bob. 

122 ; T^ Ernst Merck (1854), Spinks, 98 ; The Ba^d, (1864), Spinks, 80 : 
The SoOaeie mH), Spinks, 104. ^ » 

(w) TheBuS^ (1866), Spinks, 264; Batten v. J?., Maria (1857), 11 
Moo. P. C. C. '271. A lien gives no right of property in a prim as agaidsti 
a captor {The Ida (1864), Spinks, 26). 
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has not divested himself of this hostile charaoier by bond fide |)tttiixig 
himself in motion to quit the enemy territory (x). Conversely, a Tail^ef . 
person of enemy nationality who carries on business in British, Cairftiipe. 

allied, or neutral territory is not an enemy in relation to his upon 
property (a). But if a person carries on business in enemy as well property, 
as in British territory, he is, for the purposes of property belonging 
to him as a merchant of the belligerent state, if the property is 
captured at sea, regarded as an enemy subject {h). 

688 . Capture of a neutral ship is lawful when she commits a Capture 
breach of neutrality by breaking, or attempting to break, a blockade, of ehip 
This offence is committed when a ship sails on a voyage with an 
intention to break a blockade ; and, when this occurs, she is, from 

the moment of sailing, liable to capture (c), unless in the course 
of the voyage a clear variation of intention supervenes (d). Again, 
an offence against neutrality may be committed if a ship anchors 
near a blockaded port(<}), or approaches without necessity w^hin 
the protection of the shore (/), for in such and similar cases the 
facts raise a presumption of guilt. If a ship has broken a blockade, 
she remains liable to capture until she has reached her port of 
destination (</), provided the blockade is still in existence, for the 
moment a blockade is raised the ship is no longer in a state of 
guilt ih\ 

689. A ship is not liable for a breach of blockade if she enters when a ship 
or attempts to enter a blockaded port after being informed by a not liable 
belligerent ship of war of the blockading squadron that the port is 

not blockaded (t), nor if she does so in consequence of an absolute 
or unavoidable necessity (A:), in other words, of an imperative and 
overruling compulsion (2). Nor is she liable to capture if she leaves 
a blockaded port in ballast, or with a cargo bond fide, purchased and 
delivered on board before the commencement of the blockade (/a). 


(») The Indian Chief (1800), 3 Oh. Rob. 12 ; The Ann (1813), 1 Dods. 
221 ; Oremidi v. Powell* The Uerasinio (1867), 11 Moo. P. C. C. 88 ; The 
Aina (1864), Spinks, 8, 10. 

(а) The Danone (1802), 4 Ch. Rob. 255, n., H. L. ; The Postilion 
(1770), Marr. 245. 

(б) The Jonge Klaeeina (1804), 6 Cli. Rob. 207 ; and see title Conflict 
Off Laws, Vol. VI., np. 106, 106. 

(oj The Colmahia (1700), 1 Ch. Rob. 154. 

(d) The Imina (1800), 3 Ch. Rob. 167. 

(d) The Neutralitet (1805), 6 Ch. Rob. 30. 

0) The CharloUe Ohrietine (1805), 6 Ch. Bob. 101 ; The Onte Erwarlnng 
(1805), 6 Ch. Rob. 182. 

(jf) The Weelvaart Van PiUaw (1709), 2 Ch. Rob. 128 ; The Oiiheral 
BainiUon (1805), 6 Ch. Rob. 61 ; The Juffraw Maria Sehroeder (1800), 3 
Oh. Rob. 147. 

(h) The Lieette (1807). 6 Ch. Rob. 387, 396. 

(«) The Nvptmm (1700), 2 Ch. Rob. 110 ; The Nanvg. (1809), 1 Act. 67. 
(k) The Hwrtige Bane (1700), 2 Ch. Rob. 124. 

|f) The Jfordma (1803), 6 Ch. Rob. 27 ; see also The Oharhm <1810), 
'f858Xwhere the question of necessity was left to the Trinity Ifa^m) | 
Mffdet* The Panaghia Phomha (1858), 12 Moo. P. 0. C; 16,8. 

int) The Frederiek Mtdke (1708), 1 Ch. Rob. 86; The Vroi»w JnMh 
(1700), 1 Ch. Rob. 160. 
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but a ship is liable to capture if, outside a blockaded port, shd 
loads cargo which has been brought out of such port in another 
craft (n). 

690 . In order to render a ship guilty of a breach of neutrality 
so ns to be liable to capture Jind condemnation, notice of the 
blockade must have reached the master of th(3 neutral ship. 
The simplest form of notice is one of actual notification to those on 
board, as by the commander of a ship of a blockading stiuadron, 
if supported by a blockade in fact (o). 

591 . Where there has la^en a blockade notoriously in existence 
for some length of time, the master of a ship coming out of a 
blockaded port is presumed to have notice of such blockade ( ^;) ; 
and, where there lias been a dipIoiUfitic notification of a blockade 
to neutral powers, the master of a neutral 8hi|j will he presumed 
to have knowledge of it after a reasonable time lias elapsed from 
the time of notification (//). 

A ship is liable to condemnation for breach of blockade if ihe 
knowledge of the blockade is that of t’oe master only, howe\ei: 
innocent the owners of the ship herself may be(r). The master is 
in law the agent also of the cargo owners, and, if the ship is con- 
demned for breach of blockade, and the blockade was known or 
might have been known to the owners of the cargo at the time when 
the shipment was made, and they might, therefore, by possibility 
have been privy to an intention of violating a blockade, such 
privity is assumed as an irresistible inference of law, and it is not 
competent to the cargo owners to rebut it by evidence («). 

692 . A blockade, the object of which is completely to prevent 
ingress to and egress from a port, in order to be valid must be 
effective — that is, it must be maintained by a force sufficient to 
enforce it (0, and must not be relaxed by remissness on the part of 
any of the blockading ships, or by irregularity in the exclusion of 
ships (a). A temporary and voluntary withdrawal of a blockading 
force does not, however, invalidate either the effectiveness or the con- 
tinuance of a blockade (b), as, does a withdrawal of the blockading 


(n) The Maria (1806). 0 Ch. Bob. 201 ; The Lisette (1807). 6 Ch. Bob. 
387. The transfer of a cargo already loaded, from a ship to lighters, and 
its retransfer to the same ^ip, is not an infringement of this exception 
(The Otto and Olaf (1866), Spinks, 257). 

(o) The Mercuriue (1708), 1 Ch. Bob. 80; The Neptunus (1799), 1 Ch. 
Bob. 170; The Johanna Maria (1856), 4 W. B. 100, JP. C. 

(p) The Vrouw Judith (1799), 1 Ch. Bob. 160. 

' (q) The Jonge Pelronella (1799), 2 Ch. Bob. 131 ; The Calypso (1799), 
2 Ch. Bob. 298 ; The Adelaide (1801), 3 Ch. Bob. 281. 

(r) The Columbia (1799), 1 Ch. Rob. 154 ; The Vrouw Judith, supra. 

(s) Baltagiri v. Ryder, The Panaghia Bhomba (1858), 12 Moo. P. C. C. 
168. 

(t) The Nancy (ISOO), 1 Act. 67. 

(a) The Jumtno Maria Schroeder (1800), 3 Ch. Bob. 147 ; The Bolla 
(1807), 6 Ch. Bob. 364, 372. 

(b) The Oehmbia, mpra ; The Frederick MoVee (1798), I Ch. ^Bob. 86 1 
The Franeiska and the Johanna Maria (1866), Spinks, 287, P. O.T and «et 
UUe CoiiSTiTVllOKAX. Law, Vol. Yl., p. 447, notes (a)—(e). 
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ships by compulsion of a belligerent (r), until the blockade has been 
shown to have been resumed (d). Further, in order to be valid, a 
blockade, if commenced under a diplomatic notification, must be 
in fact of as great extent as is stated in the notification (c). 

593. Capture of a neutral ship and cargo is also lawful if the 
latter is absolutely contraband (/), or, in certain circumstances, 
when it is only conditionally contraband, if the real destination is 
not a neutral port {g). 

Goods which are fit only for warlike purposes are absolute 
contraband ; goods suitable for purposes of war or peace are con- 
ditional contraband (/*). 

594. The real destination of goods which are conditional contra- 
band is the test of their liability to capture, if the port to which 
they were being carried is a general commercial port, then it is 
presumed that the articles were intended for civil use, and they 
are not liable to capture. If, on the other hand, the port is one 
of naval or military equipment, then it is presumed that ttie 
articles were intended for military use, and they are liable to 
capture (i). 


(r) The Jloffntinq (ISOfl), 6 Ch. Rob. 112. 

(rf) The Trtheten (180.5), (i Ch. Hob. H5. 

(e) The Uenrtclc and Gloria (1799), 1 Ch. Rob. 146; The FraneieJea 
and ihe Johanna Maria (18, 55), Spinks, 287, R. 0. 

(/) The Charlotte (1804), 5 Ch. Rob. 305. As to articles which are usually 
treated as absolute contraband, see 2 Oppenheiin, 1 ni ernational Law, 
pp. 422 — 423. As to broach of waiTniity of neutrality in relation to 
nianne insurance, see title lNSUn\NCii, Vol. XVII., pp. 421, 422. 

(g) The Imina (1800), 3 Ch. Rob. 167; Jfobbs v. Henning (1864), 17 
C. B. (N. s ) 791. 

(h) The declaration of London ([Cd. 4554] 1909, pp. 77 — 79) lias no legal 
effect in the Prize Courts of Great Biit.ain, nor does Jt form any part of 
British prize law unless and uri Id it is ratified, but the list of articles 
regarded as absolute contraband may be uscfiiJly referred to as indicating 
the view agreed to by re]>resciit.ativcs of the principal States in 1909. Ibid,. 
art. 22, provides that the following articles may without notice be t.reated 
as contraband of war under the name of absolute contraband : — (1) Arms 
of all kinds, including arms for sporting puiqioscs and their distinctive 
component parts ; (2) projectiles, charges, and cartridges of all kinds and 
their distinctive eornpoiient parts; (3) powder and explosives specially 
prepared for use in war ; (4) giin-mountingp, limber boxes, limbers, mili- 
tary waggons, field forges and their distinctive component parts; 
(5) clothing and equipment of a distinctively military character; (6) all 
kinds of harness of a distinctively military character; (7) saddle, draught 
and pack animals suitable for use in war ; (8) articles of camp equipment 
and their distinctive component parts; (9) armour plates; (10) wa^hips, 
including boats and their distinctive component parts of such a nature 
that they can only be used on a vessel of war; (11) implements and 
apparatus designed exclusively for the manufacture of munitions of war, 
for the manufacture or repair of arms, cr war material for use on land or 
sea. Ibid., art. 23, provides .that articles exclusively usdfi for war may 
be added to the list of absolute contraband by a de<slaraticn which 
must-^be notified to the Governments of neutral powers or their 
l^pr^sWatlves. 

' (<) TAs Jonge Margaretha (1799), 1 Ch. Rob. 189; The Edward 

i Ch. Kob, \ np NefHn}ie G$00), 3 Ch- Rpb. 103, 
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For tihe purposes of the above test the port of des tiiiation of tluft 
ship is asBumed to be the destination of the goods ( j). 

595. Captufe of a neutral ship and her cargo is also lawful 
if she is employed by a belligerent state to carry persons in its 
military or naval service (/t), or officers of the civil service 
of the belligerent state sent out on public service, and at the 
public expense, when such persons will be intimately connected 
with the hostile operations (/). A ship which has become liable to 
capture for the above reasons is not exempt because her employ- 
ment has been under duress by the belligerent, and she remains 
liable after the conclusion of the service if she is still under the 
control of the belligerent (m) nor does the ignorance of the master 
exempt the ship from the above liability (n). 

596. Capture oT a neutral ship is also lawful if she carries 
despatches of a belligerent state — that is, official communications of 
official persons on affairs of state (o) between places in the possession 
of the belligerent state (p). The carriage of despatches from the 
ambassador of a belligerent state, who is i esident in a neutral state, 
to the belligerent state is not, however, a breach of neutrality (9). 
Nor does the carriage of despatches, if contained in postal corre- 
spondence, make a ship liable; postal correspondence, whether 
official or private, being inviolable, either on a neutral or a 
belligerent ship (r). 

Suu-Seot. 2. - Where Capture is Lawful. 

697. Capture is lawful in any waters, except the territorial 
waters of a neutral state («). Such territorial waters are estuaries 

(/) The Jiichniond (1804X 6 Ch. Rob. 32.'5. As to tho doctrine of con- 
tinuous voynge, see the memorandum by Great Britain to tho Naval Con- 
ference of 1908 ([Cd. 4566J 1909, p, 37), and tho cases there cited ; The 
Maria (1806), 6 Ch. Rob. 366; The WUliam (1806), 6 Ch. Rob. 386; The 
Jonge Pieter (1801), 4 Ch. Rob. 79; Seymour y. London and Proninciol 
Marine Insurance Co. (1872), 41 L. J. (C. P.) 193 ; Ilohhe v. Henung 
(1866), 11 .lur. (N. s.) 223). In vei-x exceptional cases where a prize 
<;ould not, from tho condition the ship, be brought into a port in the 
British dominions, the court has condemned it v^en brought into a 
neutral port (The Polka (1854), Spinks, 67); see also The Henriek and 
Maria (1799), 4 Ch. Rqb. 43 ; and see p. 283, post. 

(k) The^ Friendship (1807), 6 Ch. Rob. 420 ; The Oroeembo (1807), 6 Ch. 
Rob. 430.' This rule would nbt apply in the case of a soldier travelling as 
an ordinary paaseiigcr at his own expense (The Friendship, supra, at 
p. 429). 

(l) The Oroeembo, mipra, at p. 436. 

(m) The Carolina (1802), 4 Ch. Bob. 256. 

(») 2'he Oroeembo, supra. 

* ( 0 ) The Carolina (1808), 6 Ch. Rob. 461, 465. 

(p) The Atalanta (1808), 6 Ch. Rob. 440; The Carolina (1808), 6 Ch 
Rob. 461. 

(q) The CaroUnn (1808), 6 Ch. Rob. 461. 

(r) Convention relative to certain restrictions on the Exercise of the 
Right of Capture in Maritime War, 1007, art. 1 (American Journal ot 
Intemationaf Law (OfTicial Documents), Vol. II., p. 167). 

(s) Conventtoki respecting the Rights and Dufies of Neutral in 

Naval War, 1907, art. 2 (American Journal of International Law 
ppcuipents), Voj. U., p, J671; Dp Fortwyn (1760). Purrf^ Hfi. 
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of rivers and the maritime belt within threA mtl68 of the 
or waters which are bays within such neutral territory. As re^rds 
bays, tberec^is a general admission that they are within the territoiry 
of the riparian* state if the entrance is not wider than six miles (a). 

598. Capture in the open sea is not lawful when the act of 
hostility has its commencement within neutral territory, as when 
a ship of war anchored in neutral waters sent out boats and 
captured an enemy ship in the open sea (6). 

699. If an enemy ship is captured within neutral territory, any 
claim made for violation of neutrality must be made by the neutral 
state whose rights have been infringed, and not by the owners of 
the captured ship (c). 

Sect. 4. — Rights and Duties of Captors. 

600. The commander of a l>elligerent ship of war has a yight 
to visit a ship and examine her papers. If the visiting ofdcer 'is 
not then satisfied that the ship is not liable to detention, he has a 
right to search her, even though she is a neutral sln'p under 
national convoy (d), and if there is sufficient cause she may be 
detained. Opposition to this right of visit and search by 
resistance on the part of the master of the ship subjects her and 
her cargo to condemnation (e) ; and if there was no fair ground or 
probable cause for suspicion the Prize Court (/) may decree restitu- 
tion with costs and damages (g). If with little or no fault on her 
part the ship is involved in suspicion, simple restitution will be 
decreed (/O, but if a ship, though not liable to condemnation, has 
by her own misconduct occasioned her capture, she will be restored 
subject to payment of costs to the captors <i). 

601. When a ship is detained, it is the duty of the officer in 
command of the belligerent ship of war which has made the capture 
to send in the prize for adjudication to a convenient port in the 
British dominions as soon as possible, otherwise he may be liable to 
nay damages and costs (/). Convenient ” is a general and also a 

YO The Anna (1805), 6 Ch. Bob. 373 ; The Vrow Anna Cathaiina (1803), 
6 Ch. Bob. 15. 

(а) 1 Oppenheim, International Law, pp. 246 6< seq. 

(б) The Twee Qehroeders (1800), 3 Ch. Bob. 162; The Anna supra. 

(e) The Twee Oebroeders, supra ; The Eliza Ann (1813), 1 Doda. 244. 

(d) The Mcrna (1799), 1 Ch. Bob. 340. 

(a) The Maria, supra ; The Gatherina Elizabeth (1804), 5 Ch. Rob. 232. 

(/) See pp. 285 et seq., post. 

ig) The Ostsee (1866), Spinka, 174 ; The Peaeooh (1802), 4 Ch. RoblT lSS ; 
The Nemesis (1808), Edw. 60 ; The Fortuna (1866), Spinka, 307. 

(h) The Caroline (1865), Spinks, 262. 

(i) The Ostsee, supra. 

ii) TU EUebe (1804), 6 Ch. Bob. 174 ; The Peaooek (1802), 4 Ch. Hob. 
186 ; Crsmidi y. FoweU, The Qsrasimo (1867), 11 Moo. P. C. 0. 88, It haa 
b4ea' held that the condemnation of a ship taken into an allied port is 
valid Christopher (1799), 2 Ch. Bob. 209), aid that. condemnation, 
of a ship taken' into a neutral port may be valid under peculiar^ 
oircunistances {The Polka (1854), Spinks. 67 ; see note (;), p. 262, ante), 
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relative term. It has been held that to fall within this term (1) the 
port should be one wherein the prize can enter with the cargo on 
board and lie in safety ; (2) the port should be one which is in easy 
communication with a Prize Court (k) ; (S) the port should also be 
as near as possible to the place of capture (Z). 

If the captor takes the prize to a port which is not convenient 
and the ship is ultimately released, the captor may be condemned 
to pay demurrage in respect of the loss of time caused by liis 
improper conduct (m). 

If a ship is rescued by her crow out of the hands of the prize 
crew, and is retaken, the rescue renders both ship and cargo liable 
to condemnation (n). 

602. The captors are answerable in costs and damages if due 
cave is not taken in briuging in a })rize for adjudication and if 
damage to or loss of the prize ensues through the negligence of the 
captors’ agent, such as the prize master (o); but they are not 
insurers and are not answerable in the absence of negligence (p). 

The primary duty of the captors of an enemy ship, as aheady 
stated, is to bring the ship into port for adjudication, so that it may 
1)0 judicially ascertained if she is enemy property, or neutral pro- 
perty liable to capture, and so j)revent mistakes by the captors (7). 
If the captured ship is neutral or has a licence from the captors’ 
country, she may not be destroyed by the captors (/•); tlierefore, if a 
neutral ship or a ship protected by a licence is desti-oyed, how- 
ever meritorious such act may be as far as the belligerent state 
is concerned, tlie neutral or protected shipowner is entitled to full 
compensation for the loss of ins property {a). 

Sect. 5 . — Condemnation of Prhe, 

603. The object of bringing in a captured ship or cargo for 
adjudication is that a sentence of condemnation may be pronounced 
by a competent court, namely, the Prize Court {t}, decreeing the 
capture to have been rightly made (a). 

{k) The Watthingion (1800), 6 CIi. Rob. 275. As to Puze Courts and 
tlicir jui'isdiutiun, see pji. 285 et eeq.y 'post. 

(1) The Anna (1805), 5 Oh. Rob. 373. 

(?») T'he Wilhelmsbcrg (L804), 5 Ch. Rob. 143; The Cutherina Elisaheth 
(1810), 1 Act. 309. 

(?0 The Dupaich (ISOl), 3 Ch. Rob. 278. 

(o) The Ver Mohr (1800), 3 Oh. Rob. 129 ; The Der Mohr (1802), 4 Ch. 
Rob. 314 ; The Ifenie*>i8 (1808), £ciw. 50. The prize master is the person 
in command of the prize. 

(p) The John (1818), 2 Dods. 336 ; The Maria and Vrow Johanna (1803), 
4 Ch. Rob. 348. 

(7) The Felicity (1819), 2 Dods. 381 ; The Gerasimo (1857), 11 Moo. 
P: 0. C. 88. 

(r) The Acteon (1815), 2 Dods. 48 ; TJie Felicity^ supra. 

(«) Ibid. As to the right to destroy neutral xiroperty at sea, which, if 
brought in, must have been condemned under the law of blockade or 
contraband, sees Westlake’s International Law, 1907, Part II., p- 318 ; and 
as to the rule relating to such destruction, which will prevail between 
countries which may have ratified the Declaration of Loudon, see also 
Declaration of London, arts. 48—52 ([Cd. 4554J 1909, p. 86). * 

' (t) See p. 285, post 

(u) The HenrwK and Maria (1799), 4 Ch Rob. 43. 
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A sentence o{ covdemnation is necessary in order to vest the prO' 
perty in the captors or in their transferees (v), and is conclusive afl 
regards tha property in the cqiidemned ship or goods (^). 
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Part II. — Exercise of Jurisdiction. 


Skct. 1.- lintish Prize Courts. 

iSrn-SictT. l.-77ic J’)tze Court in the United Ktmjdvm. ^ 

604 . Jurisdiction in all matters of prize in the United Kingdom Jurisdiction 
IB exercised by the High Court of Justice (a), and all such matters of the HigU 
are, subject to Kulcs of Court, assigned to tlie Probate, Divorce, and 
Adniirulty Divi.sion of that court. The jurisdiction extends to all 
prize matters arising on the high seas, or in any part of His 
Majesty’s dominions, or in any place where His Majesty has juris- 
diction (/>). 'J'his jurisdiction is permanent, and, unlike that of tfie 
Prize Courts in British possessions (c), requires no commission from 
His IMajesty, proclamation of war, or other executive act to bring it 
into oiDeration. The High Court has power to enforce all orders of 


(f>) TAe Find Oijen (1799), 1 Ch. Kob. 135. 

(df) The Furinitima Conception (1805), 6 Cli. Kob. 45; TA,e Victoria, 
otherwise Alfred the Great (1809), Edw. 97. In The Cornelia (1810), 
Kdw. 244, it was held that a British owner, whoso ship had been con- 
demned by a foieign Prize Court, had no right to the possession of the 
ship when subsequently recaptured ; but, as to the right given by statute 
to the owner to have his recaptured property restoied on payment of 
salvage, see p. 293, post. 

(«) See title Couiits, Vol. IX., pp. 51 et eeq., 

(b) See Judicature Act, 1891 (64 & 55 Viet, c. 63), s. 4 (1), (2), amended 
by Statute Law Revision Act, 1908 (8 Edw. 7, c. 4) ; Naval Prize Act, 
1864 (27 & 28 Viet. c. 26), s. 4 ; and see title Admiralty, Vol. 1 , p. 78. 
Prize jurisdiction was formerly exercised by the High Court of Admiralty 
under a commission issued by the Crown ; later it obtained a statutoi y 
jurisdiction (Naval Prize Act, 1864 (27 & 28 Viet. c. 25), ss. 3, 4), and thw 
jurisdiction was transferred to the High Court of Justice by the Judicature 
A< 5 t, 1873 (36 (Sc 37 Viet. c. 06). All questions and matters in Scotland 
relating to prize and capture in war and the condemnation of ships 
us such is vested solelj^ in the Probate, Divorce, and Admiralty 
Division (see Court of Session Act, 1829 (6 Geo. 4, o. 120), s. 67 ; Judica- 
ture Act, 1873 (36 & 37 Viet. o. 66), s. 34 (3) ). The jurisdiction of the High 
Court of Admiralty entirely excluded that of the courts of common law in 
any matter relating to prize ; see Le Caux y. Eden (1781), 2 Doug. (k. b.) 
694 ; Faith v. Pearson (1816), 6 Taunt. 439 ; The Elize (1854), Spinlm, 88, 
97 ; Mitchell v. Bodney (1783), 2 15ro. Pari. Cas. 423. For the history of 
prize jurisdiction of the High Court of Admiralty, see j'udgment of Lord 
Mansfield in Lindo v. Rodney (1782), 2 Doug. (k. b.) 612, n. ; M^rsden, 
Early Prize Jurisdiction and Prize Law in England, English Historical 
Review, Vol. XXIV., p. 676. It was asserted by Lord Stowell that the 
Prize Court was an international court which administered the law of 
nations (The Maria (1799^ 1 Ch. Kob. 340; The Wahinqhcm Packet 
(1799), 2 Ch. Rob. 77 ; The Recovery (1807), 6 Ch. Rob. 341, 349), but this 
view is now rightly regarded as questionable ; see 2 Oppenheim, Inter- 
natiomd Law, p. 474. Appeals in prize oases lie to the Judicial 
Committee of the Privy Council ; see pp. 287, 290, post ; title Coum^ 
Vbl.IX..p.28.note(o)/ vtr r 

(cj See pp. 286. 287, fost. 
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Colonial Courts of Admiralty or Vi«e-Admirallf Prize Courts in 
prize matters, and of the Judicial Committee of the Privy Council , 
in prize appeals (d). w 

605. The prize jurisdiction of the Hif;h Court extends to all 
matters relating to booty of war («), to any ship or goods taken by any 
of His Majesty’s naval or naval and military forces while acting in 
conjunction with the forces of an ally (/), and to any ship or goods 
taken by any of His Majesty’s naval or naval and military forces 
in a land expedition against a fortress or possession of the enemy, 
if the goods belong to the enemy state or to a public trading com- 
pany of the enemy exercising powers of government, or if the ship 
is taken in waters defended by or belonging to the fortress or 
possession (</). 

606. The High Court Has jurisdiction also on a petition of right, 
in case the subject-matter of the petition or any material part thereof 
arises out of the exercise of any belligerent right on behalf of the 
Crown, or would be cognisable in a Prize Court within His Majesty’s 
dominions if the same were a matter in dispute between private 
2>f'rsons (h). 

Sus-Seoi'. 2. — I*rize CoiirU in Brtitah PoMesaions. 

607. Prize jurisdiction in a British possession is vested in the 
Colonial Court of Admiralty or in the Vice-Admiralty Court (t). 

608. The jurisdiction is not inherent, but is derived from a 
special commission from His Majesty or warrant of the Admiralty 
authorising the court to act as a Prize Court (fc). A Vice- Admiralty 
Court may, by commission or warrant, be established at any place 
in a British possession simply for the purpose of so acting (A:). 

The commission or warrant may be issued at any time, notwith 
standing the existence of 'peace, but the jurisdiction is defined by 
and limited to the terms of the commission or warrant which 
authorises the court so to act, and cannot be exercised until a 
proclamation has been made by the Vice-Admiral of the possession 
that war has broken out (Z). 

The jurisdiction is local, being confined to the adjudication of 
property brought within the defined limits (mX every 

Prize Court in any British possession has power to and must 
enforce, within its jurisdiction, all orders and decrees of the 
.Judicial Committee in prize appeals and of the High Court in prize 
causes (u). 

(d) Naval Prize Act, 1864 (27 & 28 Viet. o. 26), b. 4. 

(e) Banda and Birwee Booty (1866), L. R. 1 A. & £. 109 ; and see title 
Admiralty, Vol. I., p. 78. 

•(/) Naval Prize Act, 1864 (27 & 28 Viet. c. 26), a. 36. 

(a) Ibid., a. 34. 

(A) Ibid., a. 62 { and aee title Crown Practice, Vol. X., p. 30. 

(i) For details of the jurisdiotioa of Colonial Courts of Admiralty and 
their relation tiv. the Vice-Admiralty Courts, see title Admiralty, vol. 1.,. 
p. 140 : and see title Dependencies and Colonies, Vol. X., p. 667. 

(k) Prize CouHiS Act, 1894 (57 & 68 Viet. o. 39), e. 2 (3). 

(0 Ibid., a.f2il), (2). ^ 

f (m) The 0am and Maydalena (1800), 3 Ch. Bob. 68 i and see Jeukyna; 

ritiah Rule and Jurisdiction beyond the Seas. 

' (n) Naval Prize Act, 1864 (27 & 28 Viet. o. 36), a. 9. Aa to prize . 

app^B, see note (b), p. 286^ ante, pp. 287, 290, post. 



Part 71.— ExBRCiai^Oil^' W»i8i>icrnoj^ ^ 

609. His Majeiiy hag power to create o^teide Britisjb territory a 
court having powers over persons, other than British subjeots, in 
any place where he enjoys jurisdiction over such persons, and it is 
therefore within the power of the Orown in such cases to establish 
a Prize Court outside British dominions (o). 

Sub-Sect. 3. — The Privy Council. 

610. The Judicial Committee of the Privy Council has juris- 
diction to hear and report on an appeal from any order or decree of 
a British Prize Court, and may therein exercise all sucli powers as 
for the time being appertain to it in respect of appeals from any 
Court of Admiralty Jurisdiction, and all such powers as are vested 
in the High Court of Justice in prize matters, and all such powers 
as were wont to be exercised by the Commissioners of Appeal in 
Prize Causes ( p). 

Sect. 2. — Procedure (q). 

6U. A cause for the condemnation of a ship as prize must be 
instituted in the name of the Crown, but the proceedings, with the 
consent of the Crown, may be conducted by the captors (/•). Other 
causes may be instituted in the names of the parties (s). 

612. The cause is commenced by the issue of a monition, a 
document somewhat analogous to a writ of summons, out of the 
llegistry, that is, in causes in Great Britain, the Admiralty Begistry. 

The monition is served hy the marshal or his substitutes, who 
must for this purpose affix it upon the Royal Exchange, or such 
other building in the City of London as the judge shall direct, and 
the monition and service thereof must be advertised in one or more 
newspapers (f). 

The monition must be filed within twenty days of its service, 
and, if issued in respect of a neutral ship/ notice of it must be sent 
1:^ the registrar to the consul of the neutral state (a). 

613. Any person claiming an intorest in or against the ship 
proceeded against may, before final adjudication, enter an appear- 
ance (b), and after such appearance he must make a claim, in a 

(o) Foreign Jurisdiction Act, 1800 (53 & 64 Viet. c. 37). In 1888 a 
British Prize Court was estabhsliod in Zanzibar, the Sultan of Zanzibar 
being at that time an ally of Her late Majesty and independent. 

(p) Naval Prize Act, 1864 (27 & 28 Yiot. o. 26), s. 6; and see title 
Courts, Vol. IX., p. 28. 

(a) The proceedings of the Prize Court in Great Britain are governed hy 
the Rules of Court of 20th October, 1898 (Stat. R. & 0. Rev., Vol. IX., 
Navy, pp. 128 et eeq.) (hereinafter referred to as Prize Rules), which leave 
the procedure practically the same as that in force in the time of the 
Napoleonic wars. In the Naval Prize Bill, 1911, as it passed the House 
of Commons, the provisions of the Naval Prize Act, 1 864 (27 dc 28 Viet, 
c. 26). as to certain forms of procedure, including monition and citation 
and the standing interrogatories, were omitted. It is probable, therefore, 
that these Rules will be brought more into accordance with the present 
practice before any future war brings them into operation. 

(r) A prize cause may be commenced after the cessf^tion of a war 
(Oar^ ex Maiharina (1860), Lush. 142). 

(«) Prize Rules, r. 2. 

(t) rr. 3. 18, 19. 
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specified form, which must be filed in the Regis#y and verified by 
uflidavit (r). A claimant may be compelled to give security for 
costs (d). ♦ 

614. Two preliminary steps are obligatory on rnptors: (1) the 
making of an afiidavit, which must be sworn within three days 
after the ship is hronght in for adjudication, as to ship papers 
which must be exhibited to the afiidavit (c); (2) there must be an 
examination on standing interrogatories, that is, in a form specified 
in the appendix to the Buies, of persons from the captured 
ship ij), 

615. There is a first hearing upon the answers to the standing 
inten'ogatories and on the ship papers. But no ship may be con- 
demned for a }ear and a day from the return of the monition, 
unless there is buflicient proof at the first hearing that it is an 
enemy ship or is otherwise liable to condemnation (//). There may 
then, in the discretion of tlio court, be a second hearing ; further 
proof is thereupon ordered, and the hearing is on the oral 
examination of witnesses or on affidavit (A). 

616. If a captor does not proceed as above stated, a claimant 
may, if the ship is still detained, apply for a monition against the 
captor to proceed (i), or, if, owing to the release or loss of the 
pnxe, he wishes to claim damages and costs, he may issue a 
similar monition for that purpose {k). 

617. Pleadings are not required unless ordered by the judge {1). 


(r) Prize lliilos, r. 25. This affidavit must, inter a?K7, state the residence 
of the claimant, and must. show that the claimant has a locus standi {The 
Panaja T)rapaviotua (1856), Spinks, 3.36). The claim of an alien enemy is 
inadmissible, unless he can show he is a persona stand% in judicio {The 
f>o»ya (1854), Spinks, 37). 

{d) Puzo llules, r. 26. 

{e) Ibid , ir. 11 — 17. Spoliation of papers is ground for further pmo'; 
in other words, in such a case, without further proof, the pure is not liable 
to condemnation {The Johanna Umilte (1854), Spinks, 12; The Himter 
(1815), 1 Dods. 480) 

(/) Prize Rules, ir 27 — 30. 

{g) Jhid.^ rr. 60—51. The general rule is that in the first instance 
onlv the evidence of those on hoard the prize will be taken {The Eaahet 
(1806), 6 ilh, Rob. 54). 

(A) I’rize Rules, ir 52 — 57. I’lie captor’s evidence will not on a further 
healing, as a gener.il rule, be admitted to contradict the ship papers and 
depositions {The Lcurade (1865), Spinks, 217, 231 ; The AUne and Fanny 
(1856), Spinks, 322) Further proof on behalf of a claimant has been 
refused where the court was satisfied that it could not alter the state 
of the case {The Nma (1866), Spinks, 276). When further proof is asked, 
the court requires that such a case should at the time of the request be 
shown as, if proved, would entitle the party asking for further proof to 
judgment {The Pancyi Drapemiotisa, supra). 

{%) Prize Rules, r. 40. 

{k) Ibid., r. 41. A claimant must take proceeding within a reasonable 
time, unless prevented by ciroumstanoes of inevitable and incurable 
necessity {TJu Susanna (1805), 6 Ch. Rob. 48). 

(Z) If ordered, tiiey must be in numbered paragraphs, in which thv 
WftfceTiftI facts 8)i9ii)d be sbortly stated (Pri^e Rules, (r, jpj), 
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^ 618. Discovery of documents on oath and notice to prf^udF 
may be ordered by the judge (?n), and a claimant, after filing his 
claim, may inspect and take copies of the ship papers and answers 
to standing interrogatories («). 

619. During the course of the proceedings the judge may, if 
necessary, order an appraisement and sale of the prize by the 
marshal (o). The judge may also order any property in the custody 
of the court to be inspected (p). 
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620. A prize may, before further proof or a decree of restitution, Ban. 
by order and by consent of all parties, be delivered to a captor on 
bail {q). After the proceedings it may bo delivered by order with- 
out consent (q). Bail is given by a bond signed by two sureties (r). 

621. A warrant to arrest property may be issued and served 
by the marshal, but not until after a monition to proceed or an 
affidavit is filed stating the reasons why the warrant is reciuired («). 

Property under arrest can be released by order of the judge (0. It 
can be released by the registrar when the proi)erty has been ordered* 
to be delivered on bail, or when the Crown consents, and in certain 
cases in claims for prize salvage (u). 

Caveats against arrest in case of prize salvage and against release Caveats, 
can be entered in the Registry (jb). 



622. Interlocutory apidications in court must be made by interlocntory 
motion ; in chambers by summons. The registrar may transact the applicatioiiB. 
business in chambers with coitain exceptions (c). 


623. Subpmiias to compel the attendance of a witness are Subpoeuas. 
prepared by the party and issued out of the Registry ((f). The 
practice is the same as in the High Court (e). 

Evidence at a hearing may be given orally or by affidavit ( f), on Kvuicnce at 

hearing. 


(m) Prize Rules, rr. 102—106; audsee titles Admiralty, Vol. I.,p. 97; 
Discovert, In.spection, and Interrogatories, Vol. XL, pp. 36 et seq. 

(n) Prize Rules, r. 107. 

(o) Ibid., rr. 108—117 ; and see title Admiraltt, Vol. I., p. 92. 

(p) Prize Rules, r. 118. 

iq) Ibid., rr. 121, 122 ; and see title Admhialtt, Vol. I., p. 90. 

(r) The bond can bo prepared in the Registiy or before a commissionor 
appointed to take bail, and the sureties must justify by affidavit (Piizo 
Rrues, rr. 120 — 139 ; and see title Admiralty, Vol. I., p. 90). Bail in prize 
causes is a substitute for the thing itself, on all points in adjudication before 
the court in the current war only {The Hied Elwin (1811), 1 Dods. 60). 

(®) Prize Rules, rr. 123—128 ; and see title Admiralty, Vol. I., p, 81 
h) Prize Rules, rr. 140, 141. 

(a) Ibid., rr. 142—146. 

(b) Ibid., rr. 147 — 167 ; and see title Admiralty, Vol. 1., p. 83. ' 

( 0 ) Notice of motion must be filed twenty-four hours before heanug and 

a copy served on the adverse party ; the same practice prevails as regards 
summonses (Prize Rules, rr. 168 — 172). 

(d) Ibid., rr. 237—240. , 

(e) See title Evidence, Vol. XIII., pp. 677 et seq. 

(f) Piize Rules, r. 173. The practice as to affidavits is practically 
similar to that in the High Court of Justice (ibid., rr. 191 — 198h as is that 
in tegaxd to oaths and printing (ibid., rr . 199—202, 204 ; see title Evidence, 
Vol. XIIL, pp. 677 et seq.). 

• 9.1..— 
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Prize Jurisdiction. 

S»oT. 2 . motion or summons, by affidavit only (g). Witnesses may, if neceH- 
Procedure siiry, be examined before the registrar or a special commissioner (^). 

Notice to admit may be given, but not for the first hearing of a 
cause for condemnation (i). 

Leave to invoke documents, that is, to make use in one cause of 
documents already in the control of the court in another cause, 
may be given in certain cases (j). 

Tbo heaniic; 624 . The coiii't at the hearing of a cause may be assisted by 

of the cause. Trinity Masters or other assessors (A). 

The first hearing of a cause may be appointed after the return of 
the monition for condemnation (1). When theie has been an order 
^ for further proof, it may take place fourteen days from the date of 

such order, or within one week after the last pleading (m). 

The judge may refer the assessment of damages and the taking 
of accounts to the registrar, with or without assessors (n). The pro- 
cedure as to a reference is in all respects the same as in Admiralty 
actions (o). 

\sfti. Costs are in the discretion of the judge (p). Security for costs 

may be ordered where a party is ordinarily resident out of the 

United Kingdom {q). 

jDiscontinii- Proceedings may only be discontinued by leave of the judge (r). 

anro 

Appeal. 625 . A party desiring to appeal must, wdthin one month from 

the date of the decree or order, file a notice of appeal and give security 
for the costs of the appeal in a sum not exceeding ^£300 (a), and must 
cause the registrar to be served with an inhibition citation and a 
monition for process, whereupon proceedings under the decree or order 
appealed from are stayed (t). 

On the service of tlie monition, the registrar prepares a copy of 
the evidence and proceedings to be transmitted to the registrar of 

(q) Prize Buies, r. 174. 

(k) Ibid., rr. 177—183. 

(i) Ibid., r. 187. 

ij) Ibid., rr. 188—190. 

{k) Ibid , T. 206 ; and see title Admibaltt, Vol. I., p. 100. In The 
Mentor (1810), £dw. 207, the attendance of Trinity Masters was required 
to decide the point whether from the position of the prize at the moment of 
capture she was probably bound for a particular port. 

(l) Prize Bulf’S, r. 206. 

(m) Ibid., r. 207. 

(n) Ibid., r. 212. 

(o) Ibid., rr. 213 — 220 ; and see title Admiralty, Vol. I., pp. 117 et eeq. 
ip) Prize Buies, r. 221. It is not usual to condemn neutriJs in costs 

except under exceptional circumstances (The Ida (1864), Spinks, 26). In 
^ TAe AUemtio (1864), Spinks, 104, claimants were condemned in costs for 
making a fraudulent claim in respect of a captured ship. As to costs 
and damages against a c^tor, see p. 283, ante. A party desiring to have a 
bill of costs taxed must me the bill, and notice of the taxation will be sent 
to the parties by the registrar (Prize Bnles, r. 224). Within one week 
from the taxfitioD, appheation may he made to the judge to review the 
taxation (ibid., r. 225 ; and see title Admiralty, Vol. I., p. 124). 

(q) Prize Buies, ir. 222, 323. 

(r) Ibid., r. 227. 

(8) Ibid., t. 229. 

(0 Ibid ,rT. 231, 232. 




Fast II.— Esibboxsa of 


thd Judicial Committee of the Privy Council, which is the appellate 

court (u). Prooedorc. 

626. Payment into court is made in accordance with the Paymeattoio 

Supreme Couit Funds Rules, 1906 (u), and orders for payment out i 

must be made by the judge (6). 

627. Obedience to a decree or order (c) of the Piizo Court is Eiifowement 
enforceable by an order for attachment, to be executed by the 
marshal (d). Decrees and orders can also be enforced when pro- 
perty is condemned as prize, if under arrest, by sale; if the 
property has been sold before condemnation, and the proceeds 

have not been paid into court, by order to pay into court ; in respect 
of freight due, by arrest of the goods until payment of freight. 

Orders in respect of costs and expenses can be enforced by monition 
against the parties, or by monition against the bail (e). * , 

628. In claims for prize bounty when a ship has been brought Apphciijpail 
in for adjudication, application for a decree must be made in court 

on the first hearing of the principal cause. When the ship ha8*^‘*““^ 
not been brought in, the application must be by motion. A moni- 
tion calling on the proper oilicer of the Crown to appear must, 
previous to either of the above applications, be issued out of the 
Registry (/). 

629. The procedure on prize salvage claims is the same as in Applications 
regard to other ships captured as prize {g), 

630. Any person claiming to share as a joint captor may, at any Applications 
time after the institution of a cause relating to a ship in which he 

claims a share, intervene by instituting a cause of joint captuie(/ 2 ). 

If the cause is instituted before condemnation of the ship, the 
petitioner must give security and file a petition (t). 

If the cause is instituted after condemnation (/<:), the judge, on 
sufficient cause being shown, may, if the petition was not presented 
before condemnation or adjudication, order a monition to issue 
calling on the party to whom the ship has been condemned to show 

(«) Prize Rules, rr. 233, 234, and p. 278, ante. As to the Privy Council 
and the procedure before it, see title Courts, Yol. IX , pp. 27 — 51. 

(a) Prize Rules, r. 236; Yearly Practice of the Supreme Court, 1912, 
pp. 1644 et seq. 
lb) Prize Rules, r. 241. 

(o) As to the effect of the orders of Prize Courts, see title Conflict of 
Laws, Vol. VI., pp. 290, 296—298. 

(d) Prize Rules, it. 242, 243. As to attachment in the Admiralty Division, 
see title Admiralty, Vol. L, pp. 84 et seq. , and see, generally, title Con* 

TisHPT OF Court, Attachment, and Committal, Vol. VII., pp. 307 etseq. 

(e> Prize Rules, ir. 244—246. Proceeds of prize (t.e. prize-goods) nfhy 
be followed wherever they can be traced, except if purchased with- 
out ^owledge of their history in market overt {The Pomona (181J> 1 
Dods. 25). 

8 Prize Rules, r. 9: as to prize bounty, see pp. 293, 294, post. 

Prize Rules, r. 68 ; as to prize salvage, see p. 293, post. 

Prize Buies, r. 76 ; as to joint capture, see pp. 292, 293 post. 

Prize Buies, r. 76 (2). 

Rtcept by special leave of the jn^, no daiiii can be instituted after 
six months from the date of condemnation of a prize {Und., r. 86). 
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Sect. 2. 
Procedure. 
Petition. 

Adniis'sil)ilify 
of petition. 


Determina* 
tion of right 
to petitioner. 


Costs. 


Essential 
elements of 
claim. 


Claim based 
on ship being 
in sight. 


Presumption 
of co-opsra- 
tlon. 


Prize Law and Jubisdiction. 

cause why the petitioner should not be pronounced to be a joint 
captor (Z). ^ 

A petition must be filed setting out the material facts (Z); the 
respondent must file an api>earance in the Hegistry (?»). 

On a petition lioing filed, the judge determines in court the 
admissibility of the petition (n). If the petition is admitted to 
proof, the respondent, if he desires to contest the claim, must file 
an answer (o), and the case is heard in court on the pleadings (p). 

If a cause of joint capture is instituted before condemnation, 
the judge may determine the right of the petitioner on the hearing 
of the principal cause; if after condemnation, on a day appointed for 
the hearing of the petition (q). 

Costs are to be paid by the petitioner or the respondent, or out of 
the proceeds of the prize, as the judge directs (/). 

Sect. 3. — Joint Cajttnrp. 

631 . To entitle those on a ship of ^^ar, to wliioh the prize docs 
not strike her flag, to a share («) of pi ize money in respect of a 
capture, she must have been a partner iu a coniinon enterprise (t\ 
the capture being the joint result of an actual co-operation and 
the object of the union of forces (a). 

If a claim is based on being in sight (h\ she must have been in 
sight at the commencement of the engagement in which the capture 
was made, or when the captors wore in the act of chasing or in pre- 
paration for chase, or afterwards during its continuance (c). 

When a ship is in sight of an actual capture, there is a 
presumption that such ship lias intimidated the enemy and 
encouraged her consort, and is therefore entitled to share in the 
prize. But such presumption is rehuitahle (t/). The not being in 
sight in consequence 4.of daikness or fog, if a ship out of sight 

(Z) Prize Rules, r. 76 (3), (4), 

{m) Ibid., r. 76 (6). 

(n) Ibid., r. 77. 

(o) Ibid., rr. 77, 78. 

Ip) Ibid., T. 79. , 

iq) Ibid., IT. 80, 81. 

(r) Ibid., r. 83. 

(a) As to the euleulaiion of the share, see Zepherina (1830), 2 Hag. 
Adm. 317. 

(0 Thp Dordrecht (1799), 2 Ch. Rob. 55. In The Guilliaume Tell (1808), 
Edw. 6, it was hold that all the ships of a blockading squadron wore 
entitled to a share of a prize, though they did not all join in the pursuit, it 
being proved that the whole fleet was acting with one common consent, 
and upon a preconcerted plan for the capture of this particular skip ; 
see also La Henriette (1815), 2 Dods. 96. 

(o) The Ncrdetern (1809), 1 Act. 128 ; The Aviso (1826), 2 Hag. Adm. 
31 ; The Orestes (1827), 2 Hag. Adm. 38, n. ; The RattUanake (1815), 2 
Dods. 32; L'Etoile (1816), 2 Dods. 106; Genoa and Savona (1816), 2 
Dods. 88. 

(5) “ Being in sight " means being seen by the prize as well as by the 
captors {La Melanie (1816), 2 Dods. 122 ; The Braeil (1850), 4 W. R. 376). 

(c) The V^heid (1799), 2 Ch. Rob. 16. 30 ; The Orion (1803), 4 Ch. Rob. 
362 ; The Union (1813), 1 Dods. 346. It appears to be doubtful if the 
rule as to “ being in sight *’ applies to the case of ships forming a 
blockading squadron ; see note (1), supra. 

{d) The Spaskler {IS13), 1 Dods. 369; La Melanie, supra. 



Part II.— Exercise of Jurisdiction. 2D3 

IB in fact engaged on a particular enterprise which results in a Seut. s. 
capture, does not bar her claim to share in the prize (e). Joint 

The burden of proof, in case of a claim for joint capture, lies upon Capture, 
the party setting up a claim as joint captor, and such claim is not B„nieD of 
allowed without very clear 2)roof (/). proof. 


Sj.ct. 4. — Pthe Sab'affe, 

632. If a ship or goods belonging to a British subject, after being Tri/e tjiivage 
taken as prize by the enemy, is, or are, retaken by a British ship of 

war, the prize must be restored to the owner on his paying as 
i)rize salvage one eighth part of the value of the prize as ascer- 
tained by the Prize Court, or such a sum, not exceeding one 
eighth, as may be agreed on between the owner and the recaptors 
and approved by order of court (^); provided that, where the 
recapture has been made in circumstances of special difficulty or 
danger, the Prize Court may award a larger part than one eighth, 
not exceeding, howev^er, one fourth (//). 

If the recaptured ship does not within six months return to A 
port of the United Kingdom, the recai)tors may institute jn-ocml- forruovery 
ings against the ship or goods in the Prize Court, and payment imiy 
be enforced by warrant of ariost against the shij) or goods, or by 
monition and attiichment against the owiioi (0* 

8r<cr. 5. — Pri::e liountt/. 

633. Prize bounty may he granted by Ilis Majesty, by proclama- riow tcMiitod 
tion or Older in Council, to the officers and crews of his ships of 

war. Whore this is the case, such of the officers and crew of His who -ire 
]\rajosty’8 shiiis of war as are actually j^resent at the taking or (-uiiikd. 
destroying of any armed ship of any of Ilis Majesty’s oneniics aie 
entitled to have distributed among them, *as i>ri/e bounty, a sum 
calculated at the rate of £5 for each person on board the enemy’s 
ship at the beginning of the engagement (A). 

The court makes a decree declaring who are entitled to the bounty iMrcc of 
and the amount thereof. The decree is subject to ajipeal (/). ‘ ourr 

634. The amount of prize bounty so decreed is payable by the i‘avmeut of 

Treasury out of moneys provided by Parliament (?«)* boimty. 

(«) The Foraigheid (1801), 3 CIi. Rob. 311. 

if) The John (1813), 1 Dods. 363. 

\g) Naval Prize Act, 1864 (27 & 28 Viot. o. 25), a. 40. In the Naval 
Prize Bill of 191 1 the sections as to prize salvage were struck out in grand 
committee, and the Bill passed the House of Commons in this form. It is, 
therefore, doubtful whether the provisions as to prize salvage nderred to 
in tlie text, supra, will not be repealed before any future war renders them 
operative As to salvage generally, see title SuirpiNO and Navigation. 

(fc) Naval Prize Act, 1864 (27 & 28 Viet. o. 26), s. 40 j see also title 
Rotal Forces. 

(i) Ibid., B. 41. 

(k) Ibid., 8. 42. The number of persons on board the enei^y’s ship must 
be proved in the Prize Court on the evidence ot the survivors from such 
ship, or of the ship papera, or of three or more of the officers and crew of 
His Majesty’s ship, or otherwise as the court may think fit (Naval Priza 
Aot» 1864 (27 Si 28 Viet. c. 25), s. 43). 

(l) Ibid. 

(m) Ibid., B. 44. 
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Pmzjfi Law and Jurisdiction. 


Sect. 5. 

Prize 

Bonnty. 


Nature of the 
contract. 


I'rubihillon. 


Enforccinont 
of contiact. 


The costs, charges and expenses of the officers and crew and other 
ev 2 )onses properly incurred are deducted from the bounty before 
distribution (n) ; there is also a further deduction of 6 per cent, 
to be carried to the Naval Prize Gash Balance (o). 

The proportion in which the various ranks among the officers and 
crew share in the prize bounty is determined by Order in Council (p). 


Part ill. — Ransom. 

635. Hansom is a contract entered into between the captors and 
the commander of a captured ship, whereby the captors permit the 
captured ship to proceed under safe conduct in consideration of a 
sum of money paid or promised by the commander in his own name 
and that of tho owners of the captured ship. It is usual for the 
captors to take one of the crow of the captured ship as a hostage 
for the payment of the ransom money {q). 

The ransoming of British ships or goods by British subjects has 
been prohibited (r), and is now regulated by Order in Council. Any 
agreement for ransom in contravention of such Order is illegal, and 
any person entering iuto such an agreement is Ihihle to a fine of 
iiSOO (s). 

636. Contracts of ransom are within the jurisdiction of the Prize 
Court. All civilised countries, except the United Kingdom, recog- 
nise the contract. An enemy subject cannot sue in a British court 
for payment of the ransom money, but the payment may be 
enforced by an action brought by the hostage in the courts of his 
own country for the recovery of his freedom. Other countries allow 
the captor to bring the suit directly upon the ransom bill (t). 


{n) Naval Agency and Distribution Act, 1864 (27 & 28 Viot. o. 24), s. il}. 
(o) Ibid., s. 17. 

ip) Ibid.,B. 14; see title Roya^ Forces. As to tho offences of persona- 
tion, forgery, and making false affidavits to obtain prize money or bounty 
money payable by tho Admiralty, see title Criminal Law and Pro- 
cedure, Vol. IX., pp. .708. 750. 

iq) See, generally, on this subject, Wheaton, International Law, 4tb ed., 
pp. 653 et 990. : 2 Halleck, Intematioual Law, pp 364 et aeq. 

(r) Stat. (1782) 22 Geo. 3, o. 26 (now reposed). This prohibition was 
re-enacted by stat (1806) 46 Geo. 3, o. 72 (now repealed), subject to 
oases of extreme necessity being allowed by the Court of Admiralty. The 
Naval Prize Act, 1804 (27 & 28 Yict. c. 26), s. 46, made the contract 
subject to Orders in Council. 

(a) Naval Prize Act, 1864 (27 & 28 Viet. o. 25), s. 46. 

(f) Bicord v. Bettenham (1766), 3 Burr. 1734; Cornu v. Blackhume 
(1781), 2 Doiu. (K B.) 640; Antony. Fisher (1782), 2 Doug. (E. b.) 649, 
n. ; Yatea v. SciU (1785), 1 Term Rep. 73 ; The Hoop (1790), 1 Ch. Rob. 
196 ; HaveloeJf V. BoeJewood (1799), 8 Term Rep. 208 ; Fwrtado v. Bogara 
(1802), 3 Bos. da P. 191, per Lord Alvamlet, C.J., at p. 200. 
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Part IV. — Customs, Duties, and Regulations. CaBtoms, 

DntieB,and 

637. On the arrival of a captured ship or goods in a port of the 
United Kingdom, the person in charge of such ship or goods must 
bring to at the proper place of discharge and must carry out the Duty of 
instructions of the customs officer; and he must allow any such person in 
officer to come on board and make searches or warehouse the goods, 
as in the case of an ordinary ship, subject, as regards sh ips of ship. 
war belonging to Ilia Majesty, to any special regulations issued 
from the Treasury (a). 

Such ships and goods are liable to the same cusioins, duties, or Liability of 
forfeiture, and subject to the same restrictions under the laws 
relating to the customs, as if they had come in voluntarily (b), uibioi^, etc 
except that, when goods taken as prize are sold for home consump- 
tion, and the proceeds, after payment of customs duties, are 
insufficient to satisfy the claims thereon, the Treasury has power to 
remit the customs duties (c). 


(а) Naval Prize Act, 1864 (27 & 28 Viet. o. 26), s. 48. The penalty for 
non-compliance is £100. As to officers of llis Majesty’s custom 3, see title 

He VENUE. 

(б) Naval Prize Act, 1804 (27 & 28 Vict. c. 25), s. 47; and see title 
Revenue 

(c) Naval Prize Act, 1804 (27 & 28 Vict. c. 26), s. 49. 


PRIZE-FIGHTS. 

See CaniiN^L L^w and Procedure. 


PROBATE DUTY. 


See Estate and Other Death Duties. 
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PROBATE OF WILLS. 

See Executors and Adminisiu^viors. 


PROCESS. 

Sec pRUTICL AND PllOC [’OURH. 


PROCTOR. 

S(i Eccdi:si\&’iigal Lau ; Husbvnd and Wii c. 


PROFITS A PRENDRE. 

Sec Custom and U&vors; E\snmi.,ni6 \nd Piioiiib a Pli ndri:. 


PROHIBITION. 


Sec Crown Practice 
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PROMISSORY NOTE. 

Svi .' BiTjIjS of FjxriivNaB, Promibsouv Notes and 
NEQO rJAltliE Instaumenis. 


PROOF OF DEBT. 

St r B \NKRl l*TCY AND INSOLVENCY ; COMPANIES. 


PROPERTY TAX. 

Str Income Tvx. 


PROPRIETARY CLUBS. 

See Clubs. 


PROSTITUTION. 

See Criminal Law and Procedure; Poor Law; Street 
AND Aerial Traffic. , 
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PROTECTOR OF A SETTLEMENT. 

Bkal PiioPBUTY AND CnATTEM ReaIa ; Settlements. 


PROVIDENT SOCIETIES. 

See iNDUSTltlAL AND PUOVIDBNT SOCIETIES. 


PROVISIONAL ORDERS. 

See Parliament. 


PROXY. 


See Bankruptcy and Insolvency; Companies. 


PUBLIC AGENTS. 

See Criminal Law and Procedure. 
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Part it. EXKMPriONS PROM LIABILITY .... 312 

Stn. 1. ExEKOi-i^B OF SrAruroRY Powers - - - - 312 
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Sub-soct. 1. In Goiieral ------ 339 
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Public AuTiioRniBS and Public Officers. 


PAGE 

PAitr IV. OFFKNPfiS BY AND AGAINST PUBIJC OFFICIJBS - 300 

Sect. 1. Sale ot Offices 350 

Sect. 2. Couiiofjion in Of i ice, and Other Offences - - 351 

Part V. TKNUBE AND COMPENSATION FOB ABOLITION OF 

OFFICE 352 

Sl(T. ]. Tenure of Office 352 

Sect. 2. Comjm:nsation for Abolition of Office - - - 1362 
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Sub-hoct. 3. Under tho Public Llonlth Act, 1875 - - - 355 


rMyru^i'LAn avtiwrities and oFFirEus - 


Fir Aihni ) t(Hy Offittrs - - Nc« Con.stituiion \l Law; Prize 

Law and JuUIbDKTION. 


Aijniiillure Olid Fisherkit, 
(}jjh n't of liooid of - 

Ahntd Aif, 1 n <*}>(>< to) s under 
A iidiusbiidui a _ - - 

Ahttlt/d, Fuhiu - - - 

Anotojnt/, finjififora of 
Animats (Viulty to, 

Impel tors undtr 
Arihbiahois - - - 

Arms, Colli ije of- 

..lr//iy, OjJitera of - - 

Bailiffs - - - - 
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itn I (^ompany of - - 
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Board of Trade 

Bedford Levd Corporation - 


Bills, K jammers of - 
Btshopa - - . - 

British Museum - 

Cabinet Ministers 

Channel Islands, Ojffiieis of- 
Chaiiiy Com mi an oners 
Church Ojffi'eis - - - 

City of London Courts 

City of London Officers 

Civil Service ^''ommissionirs- 
Ckrh of the Crmon in 
Chancery - - - 


Ac R K UL t URE ; C on-^titutiona l 

Law, Couujs; Fishekiks 

A m:ns. 
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tional L\n . 
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CONSTJTUl’K'NAL LaW. 
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Parliamkn r. 

Const ijT'TioNAL Law ; Eccle- 
siASiicAL Law; Parliament. 

Literary and Scientific 

iNSTirUTIONS. 

CONSTITUiTONAL LaW ; PARLIA- 
MENT. 

Dependencies and Colonies. 

Charities. 

Constitutional Law ; Eccle- 
siastical Law. 

County Courts ; Mayor’s 
Court, London ; Metro- 
polis. 

Constitutional Law ; Metro- 
P01.IB. 

Constitutional Law. 

Constitutional Law ; Parlia- 
ment. 
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For Coal and Mdalh/eioua 
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Colonial Office - - - 

Cohmul Offiicrt- 
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Inebriatea Act^ Ilris}>ectoi » 
wider - - - - 
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„ Constitutional Law; County 
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PAIITIOULAH AUTHORITIES AND OFFJOERS‘->conUnued. 

For Judicial Committee of the 

Privy Gouncil - - ^ See title CouuTS ; Depekubkctes and 

CoLONiER ; Pbizb Law and 


Judicial OJficere - - - 

Juatices of the Peace - 
Ktng*a Coroner - - - 

Kinq'a Proctor - - - 

King's Remembrancer - 
Kxtujs of Arms - - - 

Lam aster, Duchy of - 

Land Registry - - - 

Land Tax, Cmm noncra (f 
Laiu OJfuera of the Crown - 

Loral Courts of Record, 
(Jjfu era of - ~ ~ 

Loral Coi ernmeut Board 
Leral OoLcmmtnt Offirers - 


Lord Ghnmhcilttiifa Dcjiait” 
Mcnt, OJfuera of 
Laid Great Chamberlain's 
Office ---- 
Lends Justices - - - 

J.ords of A ppeal in Ordinary 
Lunacy Ccmmissionera 

Lunacy Visitors - - - 

Lunatic Asylums, Inspectors 

of 

Magistrates 

Marine Consultative Branch 
of the Board of Trade 
Marine Survey Staff, Board 
of Trade • - - 

JlfiedtcaZ Conneil,'Oeneral - 
Metropolitan Water Board - 
Middlesex Deeds Registry • 

Mint - - . - 

Monarcha, foreign 
Money-lenders Registry 
National Debt Oj^e - 
National Gallery 

National Portrait Gallery - 

Na^eral History Oiuseum - 

Ndutiedl Almanac Officer, - 
NiBtvyt Officers qf * ~ 


Jtjbisdiciion. 

OOTJNTY CoUllTS; CODRTB. 

Maoisthates. 

Coroners ; Constitutional 
Law. 

Husband and Wife. 

CONBTirUTlONAL LaW. 

Peerages and Dignities. 

Constitutional Law. 

Landlord and Tenant ; Real 
Property and Chattels 
Beal. 

Courts; Land Tax. 

Constitutional Law ; Courts ; 
Parj iament. 

Courts. 

OONSIIIUTIONAL LaW. 

Local Government; Metro- 
polis ; Poor Law ; Pubt.tp 
Health and Loual Ad- 
minis i ration ; Raies and 
Eaiino. 

CONSTITUllONAL LaW. 

Constitutional Law. 

Courts. 

Courts ; Parliament. 

Lunatics and Persons of 
Unsound Mind. 

Lunatics and Persons of 
Unsound Mind. 

Lunatics and Persons of 
Unsound Mind. 

Magistrates. 

SnippiNG AND Navigation. 

Shipping and Navigation. 

Medicine and Pharmacy. 

Metropolis; Water Supply. 

Landlord and Tenant ; Real 
Property and Chattels 
Beal. 

Constitutional Law. 

Action. 

Money and Money-Lending. 

Revenue. 

Literary and Scientific 

Institutions. 

Literary and Soientifio 

Institutions. 

Literary and Scientific 

Institutionb. 

Oonsktutional Law. 

OoNSnTUTIONAL LaW; FRIZB 
Law and Jubisdxotion ; 
Boyal Forceb. 



PUBLIO AVTHOBtnsS AVD P^BLIO OFlUGlIBa. 


PARTICULAR AUTHORITIES AND 
Fur ParliammU Membern cf - Set 
Parliament, Ojfficere of 
Paieht Ofke 

Paymmter-OmeraVi Diri- 
ment - - - - 

Pure of ParUament - 

Police - - - - 

Poi/r Law (Jffkera 

Poet Office - - - - 

Prison Commission 
Prison Officials - - - 

Privy Coamxl Offne - 
Privy Councillors 
Prize Agents - _ - 

Probation Officer 

Public Prosecutions, Director 

of 

Public Works Loan Com- 
missioners - - - 

Pursuivants --- 

Queen Anne s JJoiiniy - 
Railway and Canal Com- 
missioners - - . 

hallways, Inspectors of 
Rejormatoty and Industrial 
Schools, Jnspectors of 
Reyiitrar-Geneial 

Road Board _ - - 

Royed Family - - - 

Royal Parks, Officers off 


Secretaries of State 

Sewers , Commission ei s of - 
Sheriffs - - - - 

Shtpffing and Seamen , Recoid 
of - - - - 

Sovereign - - - - 


Standards Department , Board 
of Trade - - - 

Suite , Officers of - 

Stationery Office - - - 

Tate Oallery - - - 

Thames Conservancy - 
Treasury - - - - 

Trade , Board of - 


OFFICERS— continued, 

title Paruauent. 

PARLIA&fENT. 

PaIKMTS and lNVENrfON3. 

Constitutional Law. 
Parijament; Pleuages and 

])iaNlTlES. 

Metropolis; Police. 

Poor Law. 

Constitutional Law Post 
Ofiice. 

Prisons. 

Prisons. 

Constitutional Law. 
Constitutional IjAw ; CoijRts. 
Eoyal Forces. 

Criminal Law and Proce- 
dure. 

Criminal Law and Proce- 
dure. . 

Moeey and Money-Lendino ; 

CONSTlTUnONAL LAW ; PLER- 
AOES AND Lk.VUIIS. 

Ecclesiastical JjAw. 

Courts ; Eailways and 

Canals. 

Eailways and Canals. 
Education. 

EectIstrvtion OF Births, 

MAKItlAGES, AND Pe VTIIS. 

Hen enue. 

C’oE.sTin TioNAJ. Law. 

CONSniUTHLNAI, JiAW ; OeEN 

iSl’ACbS AND Rl'CHF.AllUN 

Grounds. 

Constitutional Law ; Depen- 
dencies and Colonies. 
Courts; Sewers and Drains. 
SnERiFts AND Bailiffs. 

Shipping and Navigation. 
Constitutional Law; Pahlia- 
MSNT ; Peerages and 
Dignities. 

, Weights and Measures. 

, Constitutional Law; Parlia- 

ment. 

, Preb^ and Printing. 

Literary and Bgiebtifio 
Institutions. 

, Waters and Watercourses. 

, Constitutional Law. 

,, CONSTITUTrONAH IjAW; Bank- 

RUPOXJY AND Insolvency ; 
CoMFANIBS; SHlPPXNGt AND 
Kayigatzon ; Trade and 
Trade Unions ; Weights 
AND Measures. 



m 


Public Authorities ajjd Public OFFioEftS. 


PARTICULAR AUTHORITIES AND OFFICERS continued. 

For Trinity House - - -See ixile Shiptino and Navigation ; 

W vn u'^ vM) Watercoukses. 

Uniiereiites - _ - , 

Vaccination OJiun - - , I’ublio llr\LTU and liOCAL 

ADMiNMsntAnov. 

n«r - - - n C'oNsiiji ]i()N\L L\w ; Koyal 

Foucfs. 

]V(t(fMa and Measures, In- 

sjmtoisof - - - Weights \ni) Mi v^uhes. 

Woods, Forests, and Land 

Rcoenttes, Commii^iwnexs o/ „ CoNSii n iiowi Lwv. 

Works and Puhlu Buildimi<^, 

Commissioners of - - „ OoNsniuiiON^L L\^^. 

yen kshire Deeds Registry - „ Lanthord AM) Ti s \\ r ; Ef at 

VnornaY and Ltiauels 
E r\L. 


Part I — Acts of State. 

Sect. 1 . — Introdiictoi ij. 

DefiniUon. 638 - In this part of this titlp the expression “ act of State ” is 
used to denote an exorcise of sovereign power hy an independent 
state or potentate, or by its djil> aiithonsed agoiits or olhcer's (a). 
The exprebsion is not a term of art, and is used in different senses 
by different authorities (6). 

Acta within 639 . Two kinds of acts are included under the oxiTression : — 
the deiiuition. acts which are capable of being done by a private individual, 
and which if so done would bo tortious or eriininal ; and (2) acts, 
such as the making of treaties and the declaration of v\ai, which 
are in their nature incapable of being performed by anyone but uhe 
supreme Government. 

A third class, which might' be more accurately termed “facts of 
State “ (c), is sonietiinejj also included. Jt consists of matters and 
quebtions the determination of which is solely in the hands of 

(a) See Salaman v. Senetary of Slate for India, [1906] 1 K. B. 613, C. A., 
•per Pletciiek Moution, L.J., at p. 639 ; Totter v. Broken Hill Proprietary 
Co., Ltd. (1906), 3 Commonwealth Law Heporte, 479, per Griffith, C.J., at 
p. 401. This aeniutioD^ taken in its largest sense, might perhaps include 
legislative and judicial acts, such as an Act of Pailiament or a judgment 
of the superior coiiits ; but it is here .used to denote only the executive 
or administrative acts of the Crown or its agents which, if done by private 
persons, would be tortious or criminal. 

(&) See, for instance, the Evidence Act, 1861 (14 & 16 Viet. c. 99), s. 7 ; 
2 Stephen’s ^History of the Griminal Law, pp. 61, 65 ; Biutomjee 
V. R. (1876), 1 Q. B. D. 487, per Blackburn, J., at p. 403 ; Foreeter y. 
Secretary of State for India in Council (1872), L. B. Ind. App. Supp. 
Vol. 10. As to the constiuotion and effect of treaties and other acts of State 
see title Constitutional Law, Vol. VI., p. 442. 

(c) See Moore, Acts of State in English Law, pp. 37 ei seq. 
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fche Crown or the Government (^), of which the following are Shot. i. 
examples : — Intro- 

(1) It is for the Crown to determine whether or not a state of ductory. 

war exists between this Government and any other state (r')i and if 

BO, when it began (/), and the municipal courts have no power of 
inquiring into the validity of a declaration by the Crown on the 
matter (//). 

(2) It is for the Crown to say whether or not a particular 
territory is or is not hostile (/t)» or whether it is British or 
ft)i eign (i). 

(3) It rests with the Crown to determine wli ether and when a 
particular government is to bo recognised ; whether and when 
insurgents and rebels have achieved such a degree of success as to 
be entitled to be lecognised as belligerents (A,) ; and whether a 
particular community is an independent state (/). 

The extent of all these classes has varied fiom time to time with “Act of 
that of the lioyal Prerogative («i), part of which is no longer 
exercised by the fcjoveieign personally, but by the executive, acting sense, 
in most cases within statutory limits (jt). Since the Revolution the 
power of the Crown has been diminibbed by disuse and circum- 
scribed by statute, and “ act of State ” in the modern sense may be 
said to be the exercise of the existing residuum of the Prerogative. 

Other examiilos of the exercise of the Royal Prerogative, Examples of 
sometimos referred to as “aits of State,” are the jjower of a 
Secretary of State to plead pi ivilegc in answer to an action for priogative 

libel (o), and the power of the Crown through a Secretary of State referred to 

as “ acts of 

State.” 

(d) As to iJicsc, see further, title Evidence, Vol. XIII , p. 4!)3 

(e) Esposito V. Bowden (1857), 7 E. & B. 763, Ex. Ch , per Willes, J., 
at ]> 793. 

(/) Blackbume v. Thompson (1812), 15 East, 81, per Lord Ellen- 
BOUOUair, OJ., atpp. 90, 91 ; Diiefontein Consolidated Gold Mine'i Co. v. 

Janson, West Hand Central Gold Mines v. De Rougemont, [1900] 2 Q. B. 339. 

(ff) Blnckburne v. Thompson, supra , see aho musqrave v. Pulido (1879), 

6 App. Cds. 102, 111, P. (’. ; Ex uaite Marais, fl902] A. C. 109 ; and see 
title CoNSTiiuTiONAL Law, Vol Vl , pp 402, 403. 

{h) Blackbume v. Thompson, supra, per Lord Ellenbokough, C.J.. at 
pp. 90, 91 ; and see The Manilla (1808), Edw. J ; The Pelican (1809), 

Edw. Appendix D ; Direct United States Cable Co. v. Anglo-American 
Telcgra/ph Co. (1877), 2 App. t’as. 394, P. C. ; Re Cooper (1892), 143 
United States Reports, 472. 

(t) The Franconia (1870). 2 P. D. 8, C. A. ; The Franconia (1877), 2 
P. D. 163, C. A. ; overruled on another point by Seward v. “ Vera Crus ” 

(1884), 10 App. Cas. 69 ; Peru Republic v. Dreyfus Brothers & Co. (1888), 

38 Ch. D. 348 ; Carr v. Fracia Times dc Co , [1902] A. C. 176 ; Berne City 
V. Bank of England (1804), 9 Ves. 347 ; Foreign Jurisdiction Act, 1890 
63 & 64 Viet c. 37), s. 4. 

(k) See p. 311, post. 

(l) See The Charkieh (1873), L. R. 4 A. & E. 69 ; Mighell v. Johore 
(SuUan), [1894] 1 Q. B. 149, C. A. 

(m) As to this, see title Constiiutional Law, Vol. VL, pp. 371 et eeq.; 
as to the Crown in regard to foreign relations, see ibid., «p. 427 et sea., 
andt5«i.,Vol VII., pp 6—8. 

(n) See ibid., Vol. VI., pp. 377 et seq , and, for an example, see the 
Foreign Jurisdiction Act, 1890 (63 ds 64 Ylct. o. 37), s. 4; title 
Constitutional Law, Vol. VI., p. 449. 

(o) See title Libel and Slander, Vol. XVIII., p. 684. 
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Sbot, 1. to dismiss or compulsorily to retire any naval or military officer 
Intro- without any legal redress (p). 

4ttctory. 

Sect. 2. — FJect of Acta of State (q). 

SuD-SEor. 1. — In General. 

Art of State 640. The tranbactions of independent states with each other 
fight o? ‘ governed by other laws than those which municipal courts 

action. administer; such courts have neither the means of deciding what 
is right, nor the power of enforcing any decision which they may 
make (r). Hence, the courts of this country, whether of law or 
equity (a), have no jurisdiction to adjudge upon acts committed by 
one sovereign state towards another in the exercise of its sovereign 
power (t), such as the making and performance of treaties (a), the 
seizure or annexation of land or goods in right of conquest (6), or 
the declaration of war(c) er of blockade (d), or upon any rights 

ip) See title Kotal roiiCKS 

iq) For the proof of acts ot State, see title liviDENCB, Vol. XIII., pp. 486, 
491 — 493, 497, 627 ; BUickburne v. Thompson (1812), 15 East, 81, per Lord 
EiXENBOBOnoii, C.J., at p. 90 ; Birert United States Cable Co. v. Anglo- 
American Telegraph Co. (1877), 2 App. Cas. 394, 420, P. C. 

(r) Seeretnw of State for Indw %n Council v. Kamachee Boye Sahaba (1859)^ 
13 Moo. P. C, 0. 22, per Lord Kingspown, at p. 75 ; and see Carnatic 
(Nabob) V. East India Co. (1793), 2 Ves. 66 ; Gibson v. East India Co. (1839), 
6 Bing. (n. c.) 262 ; Doss v. Secretary of State for India in (Council (1875), 
L. R. 19 Eq. 600 ; Eustomjee v. R. (1876), 2 Q. B. I"). 69, C. A. ; Cook v. 

M , [1809] A. 0. 572, P. C. ; West Band Central Gold Mining Co, v. E., 
2 K. B. 301, 408—410 ; Salaman v. Secretary of State for Indm^ 
[1906J 1 K. B. 613, C. A. 

(s) Doss V. Secretary of State for India in Council, supra. A** to the 
jurisdiction of the Admiralty Division and Piize Courts to adjudge upon 
certain acts of State by the nAes of international law, and not by the 
common law, see Le Oaux v. Eden (1781), 2 Doug. (K. b.) 594 ; Lindo v 
Bodney (1782), 2 Doug. (k. h.) 613, n. ; title Fbjae Law and Jurisdiction, 
pp. 275 et seg., ante. In former times the Chancery was a “ Court of State,” 
and the Chancellor had a somewhat ill-defined jurisdiction to inquire info 
treaties and other acts of State ; see Weymherg v. Touch (1669), 1 Cas. in 
Ch. 123 ; Troner v, Hassold (1670), 1 Cas. in Ch. 173 ; Stock v. Deaew 
(1678), 1 Cas. in Cb. 305 ; B. v. Carew (1682), 3 Swan. 669 ; and see Moore, 
Acts of State in English Law, pp. 24-^1. 

(f) Coorg (Bx-Bajah) v. Bast In^ia Co. (1860), 29 Beav. 300. 

(a) ” As in making the treaty, so in performing the treaty ” the Crown “ is 
beyond the control of munieipal law, and * his ’ acts are not to be examined 
in * his ’ own courts ” (Bustomjee y. B. ( 1876), 2 Q. B. D. 69, C. A., per Lord 
Coleridge, C.J., at p. 74) ; seo also Sakmam v. Secretary of State fir India, 
supra : title Constitutional Law, Vol. VI., pp. 439 et seq. ; and compare 
Camatio (Nabob) v. Bast India Co., supra. 

(6) Sirdar Bhagwan Singh y. Secretary of State for India (1874), L- R. 
2 Ind. App. 38, P. C. ; East India Co. y. Syed AUy (1827), 7 Moo. Ind. App. 
665, P. C. ; Coorg ( Bx-Bajah) y. Bast India Go. supra ; Salig Bam 
(Bajah) r. Seoretary of State for India (1872), L. R. ind. App. Supp. 
V61. 119 ; see also Elphinstone y. Bedreechumd (1830), 1 Knapp, 316, P. C . ; 
Cook y. Sprigg, [1899] A. C. 572, P. C. ; Le Caux y. Eden, supra ; Lindo 
y. Bodney, supra; Salaman y. Secretary of State for India, supra; and see 
p. 307, ^st. , 

(c) “The making of peace and the making of war, as the^r are the 
undoubted, so they are, perhaps, the highest, acts of the prerogatiye of the 
Crown ** (Busi^ee y. B., supra, per Lord Coleridgb, C.J., at p. 73 1 and 
see Esposito v: Bowden (1867), 7 E. & B. 763, Ex. Ch.). 

(d) The Z8oBa(l807).6Ch.Rob.864; The **Franoiska** (1855), Spiaka, 1 11. 
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or liabilities supposed, to be acquired in consequence of 
acts (c). 

The saipe rule applies even where one party, exercising sovereign 
powers, itself owes allegiance to a higher power, in whose courts 
the attempt is made to control its acts (/). 

But the municipal courts have jurisdiction to decide whether an 
act relied on as a defence was or was not an act of State {g\ and 
may inquire into matters involving the construction of treaties Qi ) ; 
and the seizui e of land in virtue or under colour of a legal title is 
not an net of State, and such courts have jurisdiction (i). The test 
is what is the real character of the seizure; no action can be 
brought in respect of an arbitrary exercise of power by one state 
upon the dominions of another, but if it is wholly or partly a taking 
of ])os8eBsion by the Crown under colour of a legal title an action 
will he (A). 

641. If, under a tieaty with a foreign state, a government has 
received funds for the benefit of a private peison or class of persons, 
although a moral obligation may thereby be imposed upon the 
government to pay the funds so received to such persons, no action 
or petition of right will lie at their suit to recover the fund, and the 
intended ultiuiafe beneficiaries cannot comj)el the government to 
carry out the obligation (Z). 

642. An executive or administrative act of a subject, though in 
the first instance done without the authority of his Sovereign, will 
ba\e all the effect of an act of State if subsequently ratified (w). 

SuD SsCT. 2 , — Of the Imjenal Oovernment. 

643. The Soverei,];n can do no wrong (»), and no legal proceedings 


(e) WeU Hand Venhul Gold Mining Co, v. Zi., flOOS] 2 K. B. 391, 409. 
Bat the courts of tins country often have to consider questions of inter- 
national law ; as to this, see ibid., at pp 406 — 408, and cases cited there, and 
ibid., at p 395. As to the recognition paid by the courts of this country to 
righto acquired under foreign law, see title Conflict of Laws, Vol. VI., 

pp. 180, 181. 

(/) Camatio (Nabob) v. East India Co. (1793), 2 Vos. 66, 68 ; East India 
Co. V. 8yed Ally (1827), 7 Moo. Ind. App. 666; compare Secretary of 
State for India v. Kamachee Boye Sahaba (1869), 13 Moo. P. G. C. 22 ; and 
Coorg (Ex-Eajah) v. East India Co. (1860), 29 Beav. 300. 

(g) Salaman v. Seorctai'y of State jor India, [1906] ] K. B. 613, C. A. ; 
Mtugrave v. Pulido (1879), 6 App. Cas. 102, P. C. 

(ft) BustovMee v. Z2. (1876), 2 Q. B. D. 69, C. A. ; Salaman v. Secr^ary 
of l^te for India, supra, per Fletcher Motjxton, L.J., at pp. 630, 640 ; 
Wedker v. Band, [1892] A. C. 491, P. C. ; and see title Constitutional 
Law, Vol. VI., p. 442. 

(i) Forester v. Secretary of State for India (1872), L. R. Ind. App. 
Supp. Vol. 10. 

fir) Secretary of State for India v, Kamaehee Boye Sahaba, eupra, per 
Lord Kingsdown, at p. 77. 

(1) Barclay v. Russell (1797), 3 Ves. 424, 434 ; compare Skiylor v. Barclay 
(1828), 2 Sim. 213; Bolder v. Bank of England (1806), 10 Ves. 353; 
and see, further, pp. 311, poet. 

im) The RoUa (1807), 6 Ch. Rob. 364 ; Buron v. Benman (1848k 2 Rzch^ 
167 ; Feather V. R. (1865), 6 B. & S. 267, 296. 

(n) See title Constitutional Law, Vol. VI., pp. 374, 383 
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Bbot. a. of anj kind can be brought against him(o). The only remedies 
Effect of for injuries caused by the Crowji or the Government are, in cases 
of of contract, a petition of right (p), and, in cases of tort, an action 

State. against or prosecution of the subordinate by whom the wrongful 

act was actually done (q). 


Privafo rights 
not aiTcctod 
by treaties. 


644. The Crown cannot alter the law by proclamation (r), nor 
can the Crown, in virtue of its prerogative as to treaties, take away 
private rights (.s). But, to give effect to certain rights of the Crown, 
it may be necessary to disregard private rights (i). and treaties 
entered into by the British Government confer no riglit enforceable 
by action upon any private individual, British or alien (a). 


Act of State 645. In times of war or of rebellion the Crown and naval and 
war military officers in the Crown’s employ have very extensive powers 

to do whatever may soom necessary to preserve the State or defeat 
or embarrass the enemy (/>), and the municipal courts have no 
jurisdiction to deal with acts so committed (c). 


(o) See title Ckow n Pkaoiice, Vol. X., p. 28 

(p) Ibid , pp. 20 et aeq. 

(q) See pp. 316 et aeq., poU ; Feather v. R. (1865), 6 B. &’ S 2.57, 296. 
But proceedings cannot be taken against a subordinate fur the puipose of 
enforcing a supposed right against the Crown itsclt (R. v. Treaaury {Lords 
Commiaaionera) (1872), L. R. 7 Q. B. 387 ; B. v. Cuatoma Commiaaioncra 
(1836), 6 Ad. & El. 380; see also Doe d. Leqh y. Roe (1841), 8 M. & W. 679; 
Caiothome v. Campbell (1790), 1 Anst. 206, n ). 

(r) 12 Co. Bop. 74 ; Dicey, Law of the Constitution, 4th ed., p. 51 ; 
and see title Constitutional Law, Vol VI., p. 388. 

{a) See title Constitution iL Law, Vol VI , pp. 440 — 442; Waller v. 
Baird, [18921 A. C. 491. P. C. 

(t) E.g., the Crown may declare certain articles contraband of war (sc© 
title Prize Law and Jurisdiction, p. 281, ante), lay an embargo on ships 
belonging to its own subjects (see title Constitutional Law, Vol. VI., 

? . 446), or erect beacons on private lands (Chitty, Prerogatives of the 
rown, p. 176 ; compare Eapo'^ito v. Boojden (1867), 7 E. & B. 763, 780, 
781, Ex. Ch. ; see, further, title Constitutional Law, Vul. VI , pp. 447, 
448). As to the power of the Crown to code territory, ^e title Con- 
stitutional Law, Vol. VI., pp. 440, 441. 

(a) Carnatic {yahob) v. East India Co. (1793), 2 Ves. 66; Buatomjee v. 
R. (1876), 2 Q B. D, 69, C. A. ; Cook y.-Spriqg, [1899] A. C. 672, P. C. ; 
De Bode {Baron) v. R. (1861), 3 H. L. Cas. 449 ; see also Re Ccdifomian Fuj 
Sqrup Co.’« Trade-mark (1888), 40 Ch. D. 620; Re Carter Medicine Co.' a 
Trade-mark, [1892] W. N. lOh. 

{b) See titles Consiitutional Law, Vol. VI , pp. 402, 403, 444, 445 ; 
Prize Law and Jurisdiction, pp. 283 et aeq., ante ; Royal Forces ; 
Btitish Cast Plate Manufacturere {Governor tfe Co ) v. Meredith (1792), 4 
Term Rep. 704, 797 ; PhiUipa v. Eyre (1870), L. R. 6 Q. B. 1, Ex. Ch. 

(o) Ex parte Marais, [1902] A. C. 109, P. C., per Lord Halsbury, L.C., 
at p. 116 ; SuUon v. Johnstone (1786), 1 Term Rep. 493, Ex. Ch. ; Elphin- 
aione v. Bedreechwnd (1830), 1 Knapp, 316, P. C ; J.-O. for the Cape of 
Good Hope v. Van Reenen, A.-O. for ike Cape of Good Hope v 8mit, [1904] 
A. C. 1 14, P. C. Probably acts done necessarily by the soldiery in repelling 
an invasion would not bo actionable, oven if they resulted in the destruction 
of the lives or property of private individuals ; see the American oases of 
Lather y. Borden (1849), 7 Howard, 1, and Mitchell v. Harmony (1861), 
13 Howard, 116. But, to quote the opinion of the United States Supreme 
Court ill Ex parte Milligan (1860), 4 Wallace, 2, “ as neoessily creates the 
rule, so it limits its duration ; for if ” military government “ is continued 
after the courts are reinstated, it is a gross usurpation of power. Martial 
law can never exist when the oourts are open, and in the proper and 
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Towards 

aliens. 

Colonial 

Governmenta 


pp. Walt 

(d) See tille Constitutional Law, Vol. VI., pp. 371 et seq. 

(f) Money v. Leach (17(15), 3 Burr. 1742; Sutton v. Johnstone (1786), 
1 Term Hep. 493, Ex. Cli. ; Sutherland v. Murray (1783), 1 Term Bep. 
538, n. ; Feather v. R. (1865), 6 B. & S. 257, 296; Walker v. Baird, 
[1892] A. C. 491, P. C. ; Eniick v. Carrington (1765), 2 Wils. 275 ; Felkin v. 
Herbert {Lord) (1861), 1 Drew. & Sin 608 ; but see note (g), p. 308, ante, 
and Cook v. Sprigq, [1899) A. C. 572, P. C. 

(f) As regards acts committed within the jurisdiction the position is not 
clear. It has been held, in Scotland, that there is no redress {Foil v. Lord 
Advocate (1899), 1 F (Ct of Scss.) 823), and there are English authorities 
tending in the same diicotion ; see A.-O. for Canada y. Cain, Same v. 
Gilhula, [1906] A. C. 542, 646, P. C. ; East India Co. y. Campbell (1749), 

1 Yes. Sen. 246 ; Mure v. Kaye (1811), 4 Taunt. 34, per Heath, J., at 
p. 43 ; compare Re Adam (1837), 1 Moo. P. C. C. 400 ; and see, generally, 

2 Co. Tnst. 67 ; Calvin’s Case (1008), 7 Co. Rep.^ 1. But it is submitted 
that all aliens within the realm are, in this respect, as much within the 
protection of the Crown as British subjec'ts. “ Though they are not the 
King’s natural born subjects, they are the King’s subjects when within 
his protection ” (1 Hale, P. C. p. 642). 

(</) Huron y. Denman (1848), 2 Exch. 167 ; see also Musgrove v Chwng 
Teeong Toy, [1891] A C. 272, P. C. ; A.-G. for Canada y. Cain, Same v. 
Gilhula, supra ; Le Caujr v. Eden (1781), 2 Doug. (K. B.) 694 ; Lindo t, 
Rodney (1782), 2 Doug. (k. b.) 613, n, ; Faith v. Fearson (1810), 6 Taunt. 
439 ; Madrmo v. WtUes (1820), 3 B. & Aid. 353 ; Poll v. Lord Advocate, 
supra ; Salaman v. Secretary of Stale for India, [1906j 1 K. B. 613, C. A. 
It is to be noted that in Huron v. Denman, supra, the main point in con- 
troversy was the effect of a subsequent ratLOcation by the Sovereign of an 
act of State of a subordinate (os to which see p. 307, ante), but it is 
submitted that it is an authority for the proposition in the text. For the 
privileges of alien friends in this country, see title Aliens, Vol. I., pp. 306 
et sea. ; and, as to alien enemies, see ibid , pp. 310 et eeq. ; B, v. Sehiever 
(1760), 2 Burr. 765. 

(h) As regards acts committed within the jurisdiction, see, for instance, 
the rights of alien criminals under the Extradition Acts ; title Extradition 
AND Fugitive Offenders, Vol. XIV., pp. 403 et se^. ; and it is suhpiitted 
that an action might lie for a breach of the privileges of residence and 
trading within the realm conferred upon foreign merchants bj^Magna Carta 
(26 Edw. 1, 0 . 30). 

(t) See title Dependencies and Colonies, Vol. X., pp. 625 — 541, 669 
(rt seg„ 694 et eeq. 

(ft) Cameron v. Kyte (1835), 3 Kn»p, 332, P. C. ; B. v. Burak (1878), 

3 App. Cas. 889, P. C. ; Mus^ave y. Pulido (1879), 6 App. Cas. 102, F. C. ; 
Stdaman y. Secretary of State for India, supra. As to the position of the 


646. If a British subject suffers damage from a British ol 
State, unauthorised by Parliament and outside the constitutional 
limits of the Prerogative (d), he has a right of action against 
the officer by ^hom the act was performed, even if it was expressly 
authorised by the Crown or the Government (#’). 

But if an alien suffers damage from a British act of State com- 
mitted outside the jurisdiction (J), be has no right of redress (p), 
unless such a right has been expressly conferred by statute (ft). 

Suu-Sect. 3. — 0/ Other British Governments. 

647. The Crow'll and the Imperial Parliament have from time to 
time delegated part of tlioir sovereign powers to the legislatures 
of self-governing colonies and the governors of Crown colonies (i). 
Acts of such legislatures and governors, if within the scope of the 
authority so conferred, have all the consequences of acta of State (ft) ; 

unobstiiicted e\cioibe of their jurisdiction ” ; and see Wolfe Tone’s Case 
(1798), 27 State Tt. 613, 626; title Constitutional Law, Vol. VI., 
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bnfc the muDicipal courts have jurisdiction to inquire whether any 
I)articular act is intra vires or not (Z). 

648 . As regards Ireland, all the official acts of the Lord 
Lieutenant are acts of State, apparently even if ultra vires (m). 

649 . The East India Company was in a peculiar position, being 
at the same time a trading corporation and a sovereign state with 
almost unlimited powers (;?). Although it ceased to exist in 
1858 (o), the judicial decisions as to its position may still havo 
some bearing upon the powers and liabilities of chartered 
companies (p). 

Sub-Sect. 4. — 0/ Foreign Ooi&'nments. 


Official acts 650 . The official acts of every state or potentate who'^e inde- 
Govcrnnuinta ^®®^ recognised by the Crown ( 7 ), and of their 

authorised agents (r), are acts of State. No action can bo brought 
in respect of such acts («), even where the agent is a British 


several colonies now united in the ConinionwcaKli of Australia, see 
title Dependencies and ('01 onies, Vol. X , pp. 606 et eeq. ; Totter v. 
Broken TIUl Proprietary Go., Ltd (1906), 3 Commonwealth Law lieports, 
479, 401. 

(2) See cases cited in note (Ir), p. 300, arUe ; Sprigg v. Sigeau, [1807J 

A. C. 238, P. C. 

(m) Napper Tandy v. Westmoreland [Earl) (1800), 27 State Tr. 1191, 
1246 ; T/uoy v. Wodehouse (Lord) (1866), 17 I. C. R. L. 618 ; Sullivan v. 
Spencer (Earl) (1872), 6 I. R. C. L. 173; and see title Constituuonal 
Law, Vol. VII., p. 99, note (f). 

(n) Gibson v. East India Go. (1839), 6 Bing. (n. c.) 262, 273 ; Coorg 
(Ex-Bajah) v. PJasf India Co. (1860), 29 Beav. 300 ; and see the cases cited 
in notes (r ), (b), p. 300, ante. As to the position of the present Indian 
Government, see title Dependencies and Colonies, Vol. X., pp. 584 et seq. 

(o) Government of India Act, 1858 (21 & 22 Viet. o. 106). 

ip) For these decisions, see cases cited on this and the previous pages. 

(q) Peru Republic v. Peruvia/n Guano Co. (1887), 30 Ch. D. 489 ; see also 
Berne (City) v. Bank of England (1804), 9 Ves. 347 ; and compare Voider v. 
Hunting field (Lord) (1805), 11 Ves. 283. 

(r) Dohree v. Napier (1836), 2 Bing. (n. c.) 781 ; B. v. Lesley (1S60), 
Bell, C. C. 220 ; Carr v. Fracis Times & Co., [1902) A. C. 176. 

(s) Blad's Case (1673), 3 Swan. 603, P. C. ; BUtd v. Bamfield (1674), 
3 Swan. 604; Barclay v. BusseU (1797), 3 Ve.s. 424; Dohree v. N^ier, 
supra : Brunswick (Duke) v. Hanover (King) (1848), 2 H. L. Cas. 1 ; Wads- 
worth v. Spain (Queen) (1851), 17 Q. B. 171 ; De Haber v. Portugal (Qiteen) 
(1861), 17 Q. B. 171 ; Gladstone v. Ottoman Bank (1863), 1 Hem. & M. 60,5 ; 

B. v. Lesley, supra; Twycroas v. Drenjfus (1877), 6 Ch. D. 606, C. A. ; 

Yavassmr v. Krupp (1878), 9 Ch. D. 361, C. A. ; National Bolivian Naviga- 
tion Co. V. TVilson 0 880), 6 App. Cas. 176. It is doubtful whether this rule 
applies to acta committed m British territory by order of a foreign 
sovereign. There appears to be no direct English authority on the point 
(see, however, 1 Hale, P. C. 99), but in The People v 3£cLeod (1841), 1 Hill, 
2J7, the New York Court held that the plea of “ act of State ’* afforded no 
defence to a British subject who committed a criminal act in American 
territory. This decision has been the subject of much comment, chiefly 
•Etra-judicial ; Lord Ltndhubst, L.C., and Littledale, J., are said to 
have agreed with it (see Greville’s Memoirs, 2nd series, Vol. I., p. 384), but 
the Governments of this country and the United States stronj^y objected 
to it (see State Papers, 1840-1841, Vol. XXIX., pp. 1127, 1131, 1141). 
B. V. Lesley, supra, to some extent supports it ; bm also B. v. Keyn 
(1876), 2 Ee. P. 63, C. C. R. ; and, on the whole subject, see Moore, Acts 
of Slate in Engliih Law, pp. 122 — 131 : title Confuc?t of Laws, VoL VI., 
pp. 249, 260. ^ 
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subject, and where, m carrying out the act of State, he is commit- ®- 

ting an offence against English law (a), and the courts of this Effect of 
country have no jurisdiction over the public property of such a 
state or potentate destined to public use, even though situated 
within the jurisdiction (ft), whether by actions in personam or in 
rem (c), nor will they pay regard to the penal ordinances of another 
country (d). These matters, it is submitted, belong in strictness 
to private or public international law, and depend upon con- 
siderations different from acts of State in the point of view of 
municipal law. 

651 . A government is not regarded as a sovereign power unless AcIb of 

it has been recognised by the Crown (e) ; but, when it has been so revoiutiouary 
recognised, it is immaterial to consider whether it is a government 
de facto or dejure(f). 

The English courts have jurisdiction to restrain the acts of an 
unrecognised revolutionary government in this country in order to 
protect property (g). 

Sub-Sect. d . — Suueasion to State RiyJite and LialiUtiea. 

652 . If a sovereign state has succeeded to the territory or Succession to 
property of another sovereign state, whether by conquest or annexa- state rights, 
tion, or by the suppression of a revolutionary government, the 

state so succeeding cannot be ninde lialde in the municipal courts 
for the acts of its predecessor {h), nor can privileges or rights 
obtained from the predecessor be directly enforced against the 
successor (i). But by the rules of international law the acquiring 
state is subject to the contractual obligations of its predecessor (A.). 

If property so acquired by a foreign state is in this country, that 


(а) Dobree v. Napier (1836), 2 Bing. (n. c.) 781. 

(б) Smith V. Weguelin (1869), L. R. 8 Eq. 198 ; but see the cases cited 
in notes ({), (m), p. 312, post. 

(r) The Parlement Beige (1879), 4 P. D, 129; revcr.4ed (1880), 6 P. D. 
197, C. A. ; The Jassy ^ [1906] P. 270 ; see also The Oharkieh (1873), L. R. 
4 A. &. E. 69. As to the right of foreign sovereigns and their officials to sue 
or be sued in this country, see title Action. Vol. T., pp. 18, 19 ; Hart v. 
Gumpach (1872), L. R. 4 P. C. 439 ; Be Bamett'e Trusts, [1902] 1 Ch. 847 ; 
and see title Conflict of Laws, Vol. VI., pp. 182, 232. 

(d) Nolliott V. Ogden (1789), 1 Ily. Bl. 124 ; affirmed sub nom. Ogden v. 
P’oUtoft(1790),3 Term Rep. 726; Wolff v. Oxholm (1817), 6 M. & S. 92; see 
also Wright v. Simpson (1802), 6 Ves. 714, doubting Wright v. Nutt (1788), 

I Hy. Bl. 137. 

(fl) Bwne (City) v. Bank of England (1804), 9 Ves. 347 ; Yrissari v. 
(1826), 3 Bing. 432 ; but see Bolder v. Huntingfield (Lord) (1805), 

II Ves. 283. 

(/) Bern BepubUc v. Peruvian Ouano Co. (1887), 36 Ch. D. 480. 

(|) Austria (Emperor) v. Day and Kossuth (1861), 3 De G. F. & J.^217, 

(ft) Cook V. Spriga, [1899] A. C, 572, P. C. s West Band Central Gold 
Miring Co. v. B., [1905] 2 E. B. 391 ; Saktman v. Secretary of State for 
India, [1906] 1 K. B. 613, C. A. ; but see Frith ▼. B. (1872), L. B. 7 Exoh. 
305t and the judgment of Fletcher Moulton, L. J., in 8alar,ian v. Secretary 
of State for iMia, supra. As to the position of British colonies so acquired, 
see title Dependencies and Colonies, Vol. X., pp. 665 et seq. 

{%) Cook ▼. Sprigg, supra. It is not quite dear whether the rale here 
stated applies to foreign powers as well as to the Crown. 

(it) West Band Central Gold Mining Co. v. B.* swpra. 
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state may recover it by action (/), subject to any contract, lien, or 
equity relating to the property and available against the former 
owner (wi). But where a de jure government is temporarily deprived 
of its property by a revolutionary government which is eventually 
displaced, it succeeds to its original property free from all contracts 
and equities affecting the revolutionary government (a). 

Sect. 3. — Procedure. 

653. An act of State may be pleaded as a defence to a civil 
action (o), and it may also perhaps be a defence to criminal pro- 
ceedings (p). If an action based upon an act of Stale is commenced 
in an inferior court, it may be restrained by prohibition (q). 


Part II.— Exemptions from Liability. 

Sect. 1. — Exercise of Statute y Powers. 

654. If the legislature directs or autiiorises the doing of a 
particular thing the doing of it cannot bo wrongful {a). Tim 
statute usually provides that if damage results compensation shall 
be made for it ; but, in the absence of sucli a provision, no action 
will lie at common law for such damage, whether the act is 
authorised for a public purpose or for private profit, because 
it is damnum sine injHnd{b). The statutory authority covers 


(I) Two Sicilies {King) v. WiUcox (1851), 1 Sim. (n. s.) 301 ; see also 
Hullett y. Spain {King) (1828), 2 Bli. (n. s.) 31, II. L. 

{m) United States of America y. Prioleau (1865), 2 Iloin. & M. .559 ; The 
Beatricct otherwise The Jiappahannock (1860), 36 L. J. (adm.) 9; United 
States of America v. McRae (1869), L. R. 8 Eq. 69 ; Peru Republic v. 
lyreyfus Brothers dr Co, (1888), 38 Ch. D. 348. 

(«) United States of America v. McRae, supra. 

(o) Ohatteiton v. Secretary of State for India in Coum-il, [1896] 2 Q. i) 
189, C. A. ; Burony. Denmam (1848), 2 Excli. 167; and see BrunswirL 
{Duke) V. Hanover {King) (1848), 2 II. I3. Cas. 1. An action basnl upon 
an act of State will be forthwith dismissed with costs {Salaman v. Secretary 
of State for India, [1906] 1 K. B. 613, C. A. ; and see The Jassy, (1906] P. 
270), if it appears clearly upon the face of the pleadings that the act com- 
plained of was an act of State committed by a competent authority 
{Musgrave w. Pulido (1879), 6 App. Cas. 102, P. C.). 

(p) See Wadsworthy. Spain {Queen) (1861), 17 Q. B. 171. 216. 

iq) De Haber v. Portugal (Oueen) (1851), 17 Q. B. 171. A mere stranger 
may move for the wiit {ibid.). 

{a) Mersey Bosks Trustees v. Qibbs (1866), L. R. 1 H. L. 93, per Black- 
BUBN, J. (delivering the joint opinion of the judges, unanimously approved 
by Xhe House of Loids), at p. 112; and see title Tobt. As to the exercise 
of special statutory powers, as regards the commission of a nuisance, see 
title Nuisance, Vol. XXL, pp. 610 et seq. 

(6) Ibid. ; see also British Cast Plate Manufacturers {Qovemor <St Co.) 
V. Meredith (If 92), 4 Term Rep. 794 (where the rule was acted upon and 
based upon the maxim sahis populi suprema lex) ; B. v. Pease (1832), 
4 B. & Ad. 30; appioved in Vaughan y. Taff Vale Bail. Co. (1860), 6- 
H. 8i N. 670, £x. Ch. ; Mersey Bocks Trustees v. Q^bs, sup^a ; and 
Hammersmith Ho. Bail. Co. v. Brand (1869), L. B. 4 H. L. 171; and see 
XAngke v. Christehureh Corporation (1912), 106 L. T. 376, C. A. 
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every act reasonably (c) necessary for the doing of the thing 
authorised (d). 

655. Whether the statute authorises injury to other persons or 
not is a question of interpretation (e) ; but in every case the persons 
acting under statutory authority must use reasonable care in 
executing the work (/). Wliere, therefore, the work could be per- 
formed without injury resulting, it is in general the duty of the 
persons executing the work to avoid such injury (//). 


Sect. i. 
Exercise of 
Statutory 
Powers. 

Duty of 
persons 
acting under 
statutory 
authority. 


(c) “ Eeasonably ” aa distinguished from “ absolutely ’* {JIarrison v. 
ifiouihwmk and Vauxhall Water Co., [1891] 2 Ch. 409, per Vaughan 
Williams, J., at p. 414). 

(d) Hawley v. Uteele (1877), 6 Ch. D. 621 ; London and North Western 
Nail. Co. V. Bradley (1851), 3 Mac. & G. 336, per Lord Truro, L.C , at p. 341. 
Thus, the use ot locomotive engines may icasonably involve the frightening 
of hoiscs {It. V. Pease (1832), 4 13. & Ad. 30), or tho destruction of property 
by sparks {Vaughan v. Taff Vale Hail. Co. (I860), 6 H. & N. 679, Ex. Ch.), 
or injury to houses by vibration {Hammersmith etc. Bail. Co. v. Brand 
(1860), L. K. 4 K. L. 171), or smoko amounting to a nuisance {A.-O. y> 
Metropolitan Bail. Co., [1804] 1 Q. 13. 384, C. A.). Thus also, the authorised 
use ol eleetrioity for a tramway involves the escape of electricity to com- 
plete the return circuit {National Telephone Co. v. Baker, [1893] 2 Ch. 186; 
Eastern and South African Telegraph Co. v. Cape Town Tramways Cos., 
[1902] A. 0. 381, P. C. ; and sec, further, the cases cited in title Nuisance, 
Vol. XXI , p. 510, note {a ) ). As to how far the authority extends, see 
Jones V. Festiniog Bail. Co. (1868), L. R. 3 Q. B. 733 (where it was held 
that an express power to run a tramway “ by means of men, horses or other- 
wise ” did not lender it reasonably neoessaiy to use steam locomotives). 

(c) In determining such a question “ the burden lies on those who seek 
to establish that tlie loaislatiue iutcnded to take away the private rights 
of individuals to show that, by express words or by necessary implication, 
such an inleiition appeals” {Metropolitan Asylum District v. HiU (1881), 
6 App. C'us. 193) ; and a statute empowering but not commanding the 
peiJoiinaiice ot an act does not authorise its being done at the cost of 
committing a nuisance {Canadian Pacific Bailway v. Parke, [1899] A. C. 
635, P. C. ; see also B. v. Bradford Navigation Co. (1806), 6 13. ds S. 631 ; 
MtlropoliUm Asylum District v. Hill, supra ; Oas Light arid Coke Co. v. 8t. 
HI ary Abbott's, Kensington, Vestiy (1885), 16 Q. B. D. 1, C. A. ; Ba/pier v. 
London Tramways Co., [1893J 2 Ch. 688, C. A.). As to where the line 
between “ empowering ” and “ commanding ” is to be drawn, compare 
Metropolitan Asylum District v. Hill, supra, with London and Britton 
Bail. Co. V. Truman (1885), 11 App. Cas. 45, both cases being discussed 
in Canadian Paeifie Bailuay v. Parke, supra. For instances of statutes 
not authorising a nuiRance, see A.-Q. v. Gaslight and Coke Co. (1877), 7 
Ch. D. 217 ; VoweU v. Fall (1880), 5 Q. B. D. 697, C. A. ; Pnee’s Patent 
Candle Co., Lid. v. London County Council, [1908] 2 Ch. 626, C. A. ; and 
see the oases cited in title Nuisance, Vol. XXI., pp. 621 — 623. As to the 
interpretation ot statutes generally, see title Statutes. 

(/) Mersey Docks Trustees v. Oihhs (1866), L. R. 1 H. L. 9.3. per Black- 
burn, J., at pp. 112, 113; Leader v. Mojcon (1773), 2 Wm. Bl. 924; 
approved in Sutton v. Clarke (1816), 6 Taunt. 29; Jones v. Bird (18^2), 

6 B. & Aid. 837 ; Lawrence v. Great Northern Bail. Co. (1851), 16 Q. B. 643 ; 
Fremantle v. London and North Western Bail Co. (1801), 10 C. B. (n. b.) 
89 ; Clothier v. Webster {18Q2), 12 C. B. (n. s.) 790, per Erls, C.J., at p. 796 ; 
Brine v. ^eat Western Bail. Co. (1862), 2 B. & S. 402, per Crompton, J., 
at p. 411 ; Coe v. Wise (1806), L. R. 1 Q. B. 711, Ex. Ch. ; Biscoe v. Great 
Eastern Bad. Co. (1873), L. R. 16 Eq. 636. Such care must be all that any 
skilful person could reasonably be required to exercise in such a case 
(Jones V. Bird, supra, «er Baylet, J., at p. 840). As to the duty to take 
care, see, generally, title Negligence, Vol, XXI., pp. 362 et seq. 

ig) Biseoe v. Great Eastern Bail Co., supra, per Wickenb, V.-C., at p. 041. 
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Bbct. 2. — Exeixise of Executive Power§» 

Sub-Sect. 1 . — Liability in Contract. 

656. Where any person enters into a contract as a servant of 
tlie Crown, or as agent for the public, and treats in that capacity, 
ho cannot be made personally lial)le upon such coiiti'act (/i), either 
directly (i), or upon an implied warrant of authority 

A public servant may, himever, contract personally and not as 


In Fnmirk v. East London Hail. Co. (1875), L. R. 20 Eq. 644, where, for 
a railway in course of construction, a mortar mill was erected which 
proved a nuisance, j£SSTt,L, M.R , at p. 551, said, “ I have to be satis* 
fled that the r.ailway cnnriot be constructed without the mortar being made 
at this pat1i(MiUr place " ; but see the explauation of this ease in Harrison 
V. Southwark and Vauehall Water Co., [1891] 2 Ch. 409, per Vaughan 
Williams, .T., at p. 415, where he says that “it has nothing to do with 
the Tiiannci- ol execution but only with the woiks authorised to be 
executed”; and see title Nuisance, Vol XXI., p. 619. Precautions 
which would he physically possible, hut not such as any skilled person 
could reasonably be expected to take, need not he taken; see Harrison 
V. Southwark ami VauxhaU Water Co., supra, per Vaughan Williams, J., 
at pp. 412, 413. Similarly, where a recurrent injury can be prevented by 
measures which can be taken, the undertakers are under an obligation to 
lake them (Oeddis v. Sann lieservoir (Proprietors) (1878), 3 App. Cas. 
430); compare Southwark and VauxhaU Water Co. v. Wandsworth Board 
of Works, [1898] 2 Ch. 603, C. A. (whore it was decided that a highway 
authority h.wing slahitory powers to lower a street level, and also to lower 
gas pijies laid under statiitoiy powers, eould lower tlie street without 
exercising the latter powers, allliough the lowering of the street would 
expose the pipes to being broken aud tro/.en); see also Metropolitan Asylum 
JHbtrict V. Hill (1881), 6 Apx>. Cas. 193; London and Briqhton Rail. Co. 
V. Truman (1885), 11 App. Cas. 45; A.-Q. v. Metropolitan Bail. Co., 
[1894] 1 Q B. 384, V. A. 

(h) Macheath v. Ualdimand (1786), 1 Term Rep. 172, 182 (a colonial 
governor) ; Luterloh v. Halsey (uiidalod) (commissary -general), and Savage 
V. North (Lord) (undated) (First Lord of the Treasury), both cited in 
Macheath v, Ualdimand, supra, by Lord Mansfield, C.J., at p. 180 , Unwin 

V. Wolseley (1787), I Teira Rep. 674 (captaiu of a man of war) ; MyrtU v. 
Beaver (1800), 1 East, 136 (captain of a troDj) of cavalry) ; Bicev. Chute 
(1801), 1 East, 570, 582 (captain of atroqpof cavalry); Carter v. Hall (ISIS), 
2 Stark 361 (purser of a m.\n pf ivHlr): Allen v. Waldegrave (1818), 2 
Moore (c. p.), 621 (justices of the peace) ; Qidley v. Palmeiston (Lord) (1822), 
7 Moore (c. p.), 91 (Secretary of State) ; O'Qrady v. CardweU (1872), 20 

W. R. 342 (Secrclary of State) ; Jones v. Hope (1880), 3 T. L. R. 247, n., 
C. A. (volunteer colonel) ; Palmer v. Hutchinson (1881), 6 App. Cas. 619, 
P. C. (deputy commissioncf-goneral), where the previous cases are 
reviewed ; Graham v. Public Works Commissioners, [1901] 2 K. B. 781, 
per PiiiLLiHOBE, .T., at p. 790; and see title Constitutional Law, 
Vol. VI., pp. 413, 416. 

(t) This 18 only part of the general law of agency ; see title Agency, 
Vol. I., pp. 219, 220; and seeR. v. Treaawry (Lords Commissioners) (1872), 
L* R. 7 Q. B. 387, where Blackbukn, J., at p. 398, said, “ where an 
obligation is oast upon the principal and not upon the servant, we cannot 
enforce it against the servant as long as he is merely acting as servant : 
and it makesoDO (lifiference that the master is only suable by petition of 
right or perhaps not at all.” 

(k) Dunn v. Macdonald, [1897] 1 Q. B. 401, 566, C. A. ; see also Jones v. 
Hope, supra (where the same rule was applied to a case where the intention 
of the parties wa.«i to make a contract with ” e corps ” of volunteers* 
although such con ti act was a legal impossibility). 
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Sgent (0, bai; whether he does so or not is a question of fact(mX and, 
unless he intended to do so (»), and the other party gave cr^it to 
him personally or dealt with him in a private capacity (o), he is 
under no personal liability. 

667. If money has been paid, erroneously or otherwise, by a 
private individual to an officer of the Crown, it cannot be recovered 
from him as money had and received (p), because that is in sub- 
stance a claim against the Crown, liis principal (g). The Attorney- 
General may, however, consent to the action being brought (r), and 
although no action, or mandamus, will lie against an officer of the 
Crown, who holds public moneys in his hands, for not advising the 
Crown to pay such sums to an individual (s), if money has actually 
been paid by the Crown to its officer in trust for an individual, it 
may perhaps be recovered from him as money had and received (t). 


(l) Samuel Broniers, Lid. v. Wheiherlt/f [19071 1 K. B. 709; [1908] 1, 
K B. 184, C'. A (goods supplied to commanding officer of a volunteer corps ) ; 
Dunn V. Matdonald, [1897) 1 Q B. 401,per OniTTT,L J., atp. 667 ; see also 
Taa Fooyen v. Vander Kelt (1838), 2 Moo. P. C. C. 177. and see title 
CoNSTiiuriONAL Law, Vol. VI., pp. 414, note (?), 415, note ( o ) ; see also 
Graham v. Public Works Commissioners, [1901] 2 K B. 781. Graham v. 
Stamper (1690), 2 Vem. 146, is no autli<»rity except upon equity piactico ; 
and Ounninffham v. ('oilier (1785), 4 Dong, (k b.) 233, appears to bo over- 
ruled by Unwin v. Wolseley (1787), 1 Teim Rep. 674, and the other cases 
cited in note (i^), p. 314, ante. 

(m) Samuel Brothers, Lid v.Wheiherly, supra ; Gross v. Williams (1862), 

7 II. & N 676 ; compare Thompson v. Peane (1819), 1 Brod. & Bing 25 ; 
('luUerhuck v. Co^in (1812), 3 Man. A D. 842 ; Aiity v. Hutchinson (1848), 
6 C. B. 266. 

(n) Unwin v. WoUeley, supra ; Samuel Brotlieis, Ltd. v. Whetheily, 
supra. 

(o) Keate v. Temple (1797), 1 Bob. & P. 158; Prosser v. Allen (1819), 
Gow, 117. 

(p) WhUhready. Biookshank (1774), 1 CoAvp. 06, per Dord Mansfield, 
O.J., at p. 69; and see Campbell v. Hall (1774), 1 Cowp. 204. As to 
money had and received, see title Coniraci, Vol. Vll., pp 473 et seq. 

(q) See Sadler v. Brans (1766), 4 Burr. 1984. 

(r) Campbell 'V. Hall (1774), 1 (’owp 204. In Whitbread v. Bwokshank, 
supra, a defendant excise officer waived this defence, and such consent 
was entered upon the record “ so that it be not a precedent.” 

(«) R. V. Treasury (Lords Commissioneis) (1872),L. R. 7 Q. B 387, over- 
ruling R. V. Treasury (Lords Commissioneis), Ovsen Dowager's Annuity 
(1851), 16 Q. B. 367 ; and see R. v. Hornby, or The Bankers Case (1696), 

6 Mod. Rep. 29. 

(0 See, on the one hand, Piiddy v. Rose (1817), 3 Mer. 86, where Gbant, 
M.B., said, at p. 102, “ It is clear that a suit may be maintained against 
a public officer for the recovery of money issued by the Government for the 
use of an individual ” ; not, however, where the Government has subse- 
quently ordered the money to be withheld (ibid.) ; see also Row v. Dau^on 
(1749), 1 Ves. Sen. 331 ; Rice v. Everitt (1801), 1 East, 583, n. (a) ; and 
compare, on the other hand. Rice v. Chute (1801), 1 East, 679, and 
Gidlsy V. Palmerston (£ord) (1822), 7 Moore (c. p.), 91 where an action 
for a retired allowance against a Secretary ot State was dismUsed, although 
the money had been received by him for its payment, the judgment being 
based upon the multiplicity of such actions to which such an officer might 
be snhieoted ; see alao QrenvUle- Murray v. Clarendon (Earl) (1869), L. B. 

9 Eq.ll; Wright A Co. v. Mills (N’o. 2) (1890), 63 L. T. 186; title 
Constitutional Law, Vol. VI., p. 416. 
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Sub- Sect. 2. — Liahility in T<^t. 

658. In actions for tort (t/) against public ofbcers (a), as in actions 
Against private individuals, it is no defence that the tort was 
committed by order of the Crown or of a superior ofticer (Z>). 

659. Whore a public authority or public officer commits a breach 
of his official duty, and thereby causes injury to any person, he is 
liable to an action for damages (c), if the breach complained of 
amounts to misfeasance (d) ; and, if it consists of a mere nonfeasance, 
the rule is that the authority or officer, if not a mere servant of 
the Crown (e), is liable if the law casta upon him a specific duty to 
the plaintiff, or to a class of which the plaintiff is one, to perform 
the act omitted (/). Whether this specific duty to perform the act 
and consequent liability for nonfeasance is cast upon the defendant or 
not depends upon the terms of the statute or charter relied U2ion (r/) ; 


(it) As to the geiioral principles of lort, see title Tokt. 

(а) For a dcfinilion of “ pubbc officer,’* see note (i), p. 317, j)osf. As to 
how far public authorities aie liable lor tbe toits of their siibordiu.'itos, see 
pp. 321 et seq.f po'tt. As to the imniuiiily of the Crown from actions based 
upon torts of Crown servants, see titles CoNhriTUTioNAL Law, Vol. \ 1 , 
pp. 414 et aeq. ; CitoWN Pbactioe, Vol. X., pp. 28 et srq 

(б) See pp. 308, 309, ante; titles AfiUNcy, Vol. I., p. 224; Cox-STriu- 

TIONAL liAW, Vol. VI., pp. 383, 41.5; Roqers v. Rajendto Q,uU (1800), 13 
Moo. P. C. 0. 200 ; Mttdrazo v. W tiles (1820), 3 H. & Aid 3.')3 ; Cobbett v. 
Orey (1849), 4 Exoh. 729 ; Raleiqh v. (Joschen, 1 1898J 1 (’h. 73, per ,1., 

at p. 77 ; Winter v. lianeks (1901). 65 J. P. 408. 

(c) Com. Dig., lit. Action on the Case lor Misfeasance (A 1), “ an action 
on the case lies against an officer for a rnisleawiiiiec, as it an officer mis- 
demeau himself by any falsity”; Smtlh v. Wnijotd (1693), 1 Lut 96; 
Com. Dig., tit. Action on the Case for a Deceit (A 0), ” such action will lie if 
an officer, being entrusted by the law, act dccept ive in hm oHioo ” ; Rowninq 
V. Goodchild (1773). 2 Win. Bl. 906; Ilenly v. Lyme Coiporalion (1828), 5 
Biug. 91 ; M'Kinnon v. Penson (1852), 8 Exch. 319, 327 ; Whilelvqg v. 
Richards (1823), 2 B. & C. 46 (clerk of a debtor’s court falsely issuing a 
discharge order); Brasyer v. 3Iaclean (1875), L, K 6 P. C. 398 fshoriff 
issuing a false return to a writ, though without malice). In the majority of 
cases such mislcasance in office would be a tort iqiart tioin the o/Tlei U 
position, and would (hcrefore be governed by the rules stati^d in the text, 
supra. ^ ‘ 

(c2) As to the distinction between misfeasance and nonfeasance, see titles 
Highways, Stheet.s, and Bridges, Vol. XV'I., pp. 132 ei scq. ; Negli- 
gence, Vol. XXL, pp. 376 et seq. ; Tort ; Ghssop v. Beaton and Isleworth 
Local Board (1870), 12 Ch. D. 102, C. A. ; Southampton and Itchin Bridge 
Co. V. Southampton Local Boaid (1868), 8 £ & B. 801 ; A.-G. and Bommes 
V. Baaingstolce Corporation (1876), 24 W. ll. 817 ; Crack aeU v. Theljord 
Corporation (^1869), L. R, 4 C. P. 629 ; A.-O. v. Dorking Union Guardians 
(1882), 20 Ch. D. 595, C. A.; Dawson cfc Co. v. Bingley Urban Council, 
[1911] 2 K. B. 149, C. A.; McClelland v. Mnmhester Coiporation, [1912] 1 
K. B. 118. 

j(c) Gilbert y. Trinity Bouse Corporation (1886), 17 Q. B. D. 796. As to 
liability for the acts of subordinates, see pp. 321 et seq., post. 

if) Gibraltar Sanitary Commissioners v. Orfila (1890), 15 App. Cas. 400, 
P. C., per Lord Watson, at p. 411 ; and see Com. Dig., tit. Action upon 
Statute (F), *^bo in every case where a statute enacts, or prohibits a tliinff 
for the benefit of a person, he shall have a remedy”; Watkins v. NavM 
Colliery Co. (1807), Ltd. (1912), 56 Sol. Jo. 719, H. L. 

{g) Southampton and Itchin Bridge Co. y. Southampton Local Board (1858), 
8 £. &; B. 801, per Lord Campbell, C.J., at p. 812 ; Mersey Docks Trustees 
y, Gihbs (1866), L. K. 1 U. L. 93. per Blackburn, J., at p. 104 ; Saundeti 
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aud the fact that another remedy is provided therein tends to show 
that no liability to action was intended to be created (/0> As a 
general rule the liability exists unless an intention to negative it is 
indicated (t). 

V. Holhorn Diatrict Board of W oAh, [1895] 1 Q. B. 64 ; Gibraltar Sanitary 
Cotnmisaionera v. Orfila (1800), 16 App. Cas. 400. 408. P. C. 

{h) Atkinson v. Newcastle Waterworks Co. (1877), 2 Ex. D. 441, C. A., 
which appears to overrule Pickering v. James (1873), L. R. 8 C. P. 489 ; 
and as to Couch v. Steel (1854), 3 E. & B. 402, sec tille Neoligenck, 
Vol XXI , p. 423, note (6), and see, generally, ibid., pp. 422 — 424. 

(i) Mersey Docks Trustees v. Qihhs (1866), h. R. 1 II. L. 93 ; Winch v. 
Thames (Conservators (1874), L. 11. 9 C. P. 378, Ex. Cli ; Bathurst Borough v. 
Muepkerson (1870), 4 App. Cas. 256. The rule as to public oificors is stated 
generally in [lenly v. Lyme Corporation (1828), 5 Bing. 91, per Best, C.J., 
at p. 107 : ■* If a public officer abuses bis office, either by an act of oini«<sion 
or conimis>«ion, and the consequence of that is an injury to an individual, 
an action iiiay bo iiuiiiihiincd against such public officer ” ; and he further 
dcliiied public officer for that purpose as “ everyone who is appointed to 
disoliaige a public duty and receives a compensation in whatever shape, 
wliether from the Crown or otheiwise ” ; coinpaie Young v. Davis (1862), 
7 11. Si N. 760, 777, where Ilenly v. Lyme Corporation, supra, is explatn(*(l 
as being a ca^e whoie a riglit which was a personal benefit correspomled 
with an oblij^ation. As to officers of the Crown, see Com. Dig., lit. Aeliori 
on the Case for Negligence (A 2). TJie slu‘rifl' and Hiinilar offices are liable 
for iion-ohetlicnce to writs directed to them ; see fJooper v. Lane (1847), 
10 Q. B. 540, Ex. Cli. ; and see title SnimiFra and BAiLiFrs ; see also 
Douglas v. Vallop (1759), 2 Burr. 722 ; Uerhert v. Pagett (1662), 1 Lev. 04 ; 
Irwin v. Grey (1862), 3 F. & F. 635. The case of Schinotti v. Buvisted 
(1700), 0 Term llcp. 640, is one rather of misfeasance. 

It may ultiinalcly be held that, except in cartes of non-repair of high- 
ways, tlieio is no ical distinction between nonfeasance aud inisieasanoe. 
In highway cases the distinction undoubtedly exists; see title Highways, 
Streets, and Bkidge.s, A'ol. XVI , p. 133. Tlie origin of the exception 
BCGiiis to be that neither tlie inhabitants of the parish or county {Russell 
V. jlfcn of Devon (1788), 2 Teim Rep. 667), nor the survcyoi-s of highways 
(M*Kinnon v. Penson (1854), 9 Exch. 609, Ex. Ch. ; Young v. Davis 
(1S62), 7 II. & N. 760), were liable for nonleaeance, and consequently 
the local hoards and councils to wliom their duties wcie subsoquciitly 
transforj’cd are also not liable {Cowley v. Newmarket Local Board. [1892] 
A. 0. 345). As to this principle, see the text, infra. Dicta in favour 
of the exihtonce of a gcnor.il disl iiiction are to he found in the following 
cases, hut the decisions theinsolves are explainable upon the grounds 
stated ; — Brennan v. Limerick Union Guardians (1878), 2 L. R. Ir. 
42 (the statutory duty lay, not upon the defendants, hut upon other 
persons); Glcssop v. Heston and Isleworth Local Board (1879), 12 Cli. D. 102, 
0. A. (there was no negligence, the defendants not having had time 
to fiiUll their duty); Forbes v. Lee Conservancy Board (1879), 4 Ex. D. 
116 (the statute did not impose a duty, but gave a discretion); 
Gibraltar Sanitary Commissioners v. Orfila, supra (the defendants were 
mere servants of the Crown) ; Dawson <& Co. v. Bingley Urban Council, 
[1011] 2 K. B. 149, 0. A. (a ease of misfeasance, and the dicta of 
Vaughan Williams, L J. {ibid., at p. 155), in favour of the distiuetion 
are opposed to those of Kennedy, L.J. (t&id., at p. 161), against it). 
The nearest approach to a direct authority for the distinction appears to 
be Saunders v. Holhorn District Board of Works, [1895] 1 Q. B. 64, where 
the court required evidence of the intention of the legislature to impose, 
rather than not to impose, liability for nonfeasance. It has been sn^gested 
that the ground for the supposed immunity ia the public inconvenmnoe of 
a great multiplioi^ of actions ; see Bussell v. Men of Devon, supra, per 
liOrd Kenton, C.J;, at p. 671, and Glossop v. Beeton and Isleworth LooaX 
Board, supra, per Jaubs, L.J , at p. 109. 
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Where duties are transferred from one body to another newly- 
croated body, no new liability is imposed by the transfer^ unless 
the intention to create such liability is clearly expressed (k). 

660. There is no distinction to be drawn between those bodies 
who tender their services to the public gratuitously and those who 
are remunerated, or who otlierwise derive private profit from the 
performance of the duty(Z); but, in considering the intention of 
the legislature to impose, or not to impose, a liability for mere non- 
feasance, there is, perhaps, some weiglit to be attached to the fact 
that no payments are made by the public for the enjoyment of the 
benefits derived from the execution of the defendant’s duties (m). 

661. No officer can be made liable for advice given to the Grown 
in the performance of his duties, nor should any such advice be 
disclosed to the court (n). 

(k) IHctou Municipdlity v. GiMert, [1^93] A. C. 524, P. C., per Ijord 
Hobhouse, at p. 627. Under this rule come-^ the exceptional treatment 
of highway autnoritieB, as to which see note (i). p. 317, ante. Saunders v. 
Holbom District Board of Works, flSDS] 1 Q. B 04, appears to have been 
decided upon this rule, but it ia not in line with the provioua cases, os the 
duty (to sweep away snow) was one transferred to the defendants from 

E rivate individuals who were liable at law. For cases where the liability 
as been held to exist although the duty was transferred from bodies not 
liable, see Hartnallv, Byde Commissioners (1863), 4 B. & S. .361 ; Oh by v. 
Ryde Commissioners (1864), 5 B. & S. 743, which cases have, however, been 
commented upon in Cowley v. Newmarket Local Board, [1892] A. C. 345. 

(I) Mersey Docks Trustees v. Gibbs (1866), L. li. 1 H. L. 93, where the 
previous cases upon this point are reviewed. The coses considered upon 
this point were ; — Hall v. Smith (1824), 2 Bing. 166 (explained in Mersey 
Docks Trustees v. Gibbs, supra, at p. 116) ; Duncan v. Findlatcr (1839), 6 
Cl. & Fin. 894, H. L. (explained iii Mersey Docks Tru^itees v Gibbs, supra, 
at p. 116) ; Pamaby v. LnneasUr Canal Co. (1839), 11 Ad. & 223, Ex. Ch. 

(approved in Mersey Docks Trustees v. Gibbs, supra, atp. 103); Metcalfe v. 
Hethsringlon (1856), 11 Exch. 267 (overruled in Mersey Docks Trustees v. 
Gibbs, supra ; se&ibid., pp. 120, 126); Ward v. Lee (1857), 7 E. &B. 426 
(approved in Mersey Docks Trustees v. Gibbs, supra, at p. 118) ; Southamp- 
ton <md Itohin Bridge Co. v. Southampton Local Board (1858), 8 E. & B 
801 (approved in Jlfer«ey Docks Trustees y CiA&s, supra, at p. 118) ; Ruck 
V. Wwiams (1868), 3 II. St, N. 308 (approved in Mersey Docks Trustees v. 
Q^bs, supra, at p. 118); Whitelwusu v. Fellowes (1861), 10 G. B. (n. s.) 766 
(approved in Mersey Docks Trustees v. Gibbs, supra, at p. 119) ; Holli^y 
V. at. Leonard's, Shoreditch, Vestry (1861), 11 C. B. (n. s.) 192 (doubted in 
Mersey Docks Trustees v. Gibbs, supra, at p. 119) ; Clothier v. Webster 
(1862), 12 C, B. (N. 8 ) 790 ^approved in Mersey Docks Trustees v. Gibbs, 
supra, at p. 118); BrownUm v. Metropolitan Board of Works (1863), 13 
C. B. (N. 8.) 768 (approved in Mersey Docks Trustees v. Gibbs, supra, at 
p. 119) ; and see Scott v. Momehester Corporation (1367), 2 H. dc N. 204, 
Ex. Ch. ; Goldsmid v. Tunbridge Wells Improvement Commissioners (1866), 
1 Ch. App. 349 ; A.-Q. and Dommss v. Basingstoke Corporation (1876), 24 
W. R. 817. 

(i») Forbes v. Lee Conservancy Board (1879), 4 Ex. D. 116; and see 
Pamaby v. Laneaster Canal Co., supra ; Winch v. Thames Conservators 
(1874), li. R. 9 C. P. 378, Ex. Ch. 

(fi) Irwinr. €hrey (1862), 3F. &F. 635 ; West v. West (1911), 27 T. L. B. 
476, C. A. (the Lord Chamberlain cannot be compelled to disclose in 
evidenoe oommaoiOations made to him in his official capacity) ; see also 
the oases cited in note (s), p. 316, ante. As to the right and duty to claim 
privilege from dlMdosure for information and documents touching advioo 
to the Crown etc., see title Evidence, Vol. XIIl., pp- 672, 673. 
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662. Where the act complained of as a tort is done in the exep« 
oise of a discretion conferred by law, no action will lie in the 
absence of jnalice or improper motive (o) ; and the exercise of such 
a discretion is 8u))ject to the rules governing the exercise of 
judicial powers hereafter stated (p), 

. • 663- A\'hero a purely ministerial officer is required by law to 
obey the decrees of a court of justice, as a general rule(q) no 
liability can attach to him for any act done in obedience to such 
decrees (r) ; but to obtain this protection he must prove strict obedi- 
ence (a) to the ter] ns of a writ or warrant valid upon the face 
thereof (//), and, in the case of an officer of an inferior court, that 
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(o) Toser v. Child (1857), 7 E. & B. 377, Ex. Ch. (churchwardens acting 
as returning officers at a vestry election) ; see also the cases cited, at 
note (d), p. 336, post , and see titles Neolioencs, Vol. XXL, p. 422 ; 
Nuisance, Vol. XXL, p. 518. The question whether the discretion exists 
depends upon the pnrticulor statute or upon the nature of the particular 
officer claiming to exeioisc it. Thus, where an officer seized a ship under 
the P.'icilio Tslandoi-s Protection Act, 1872 (36 & 30 Viet. c. 10), which 
authorises the seizure of ships “ reasonably suspected '* of traffic in slaves, 
it was held , to be a qnef.:i.>ii of fact whether the defendant had reasonable 
grounds for suspeciing the ship, not whether he acted in good faith in the 
exorcise of any discretion {Burns v. Nowell (1880), 6 Q. B. D. 444, C. A.). 

(p) See pp. 334 ei seq , post. As to the exercise of true judicial powers, 
see pp. 323 el seq., post. As to ihe exeroise of a similar discretion by officers 
and private persons in periorniuuce ot the duty of assisting justice by the 
arrest of cnmiiials, see title ('’kiminai. Law and Pkoceduke, Vol. IX., 
pp. 298 et seq As to the exercise of discretion by naval and military 
officers, see title Royal Forces, and as to their powers in time of war 
etc., see p. 308, ante. 

(g) As to statutory modJiicatiou of this rule, see note (i), p. 320, post. 

(r) See B. {Venn and ('hapter) v. T. (1352), Y. B. 20 Edw. 3, fo. 10, pi, 7, 
“what an officer doctli by the warrant of a court can not be against the 
peace ” ; Henderson v. Hrcslon (1888), 21 Q. B, D. 302, C. A. ; and see the 
cases eited in notes (a), (6), infra. 

(a) Entick v. Carrington (1766), 19 State Tr. 1029, 1003; Money v. 
Leach (1706), 3 Buit. 1742 ; Cooper v. Booth (1786), 3 Esp. 136 ; Mundny 
v. Stuhbs (1850), 10 C. B. 432. Tlius, a sIierifT is liable for taking the goods 
of B. unjler a warrant to take those of A., however innocenriy he may 
act (Balme v. Hutton (1833), 9 Bing. 471, Ex. Ch., overruling Bayly v. 
'Burmina (16G6), 1 J-.cv. 173, and Qlasspoole v. Young (1829), 9 B. & C. 090). 
Although the sheriff may be justified by estoppel if the other person 
intentionally deceives him, such estoppel only endures so long as ho is 
ignorant of the true facts (Dunsion v. Paterson (1867), 2 C. B. (n. s.) 495) ; 
and ho is, of course, liable if ho exceeds his powei’s under the warrant 
{TVright v. Court (1825), 4 B. & G. 596); and see title. Sheriffs and 
Bailiffs. 

(b) Andrews v. Manris (1841), 1 Q. B. 3 (whore a court of requests not 
having ordered execution to issue, its clerk issued execution which the 
sergeant executed, Ihe clerk was held liable in trespass, but the officer 
was protected by the warrant) ; Dews v. BUejf (1861), 11 C. B. 434. The 
warrant must be valid upon its face at the time of action taken theoffion, 
and the officer is not protected where it has been withdrawn (2 RoU. Abr., 
tit. Trespass (0), p. 552, pi. 10 ; Brown v. OopUy (1844), 8 Scott (n. b.), 
350) ; nor where it is void^ as distinguished from voidable (Morse v. James 
(1738), Willes, 122 (where an inferior court holden the 24th February 
issued a precept dated the 26th) ; Oharleton v. Ahoay (1840), 11 Ad. 4s £1. 
903 ; CarraU v. Morley (1841), 1 Q. B. 18 ; Swnphnee v. Longmore 
{1848), 6 C. B. 863 ; Clark v. Woods (1848), Z Bxeh. 396). An officer 
having several warrants may justify under one which is valid, although 
at the time of acting he produced another wMch was void (Bristol Poor 
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the court; had general jurisdiction over the case in which the writ 
or warrant was issued (c). In the case of an officer of a superior 
court, it is presumed that the writs issued by such court are duly 
issued (d); and all writs not appearing to be outside the court’s 
jurisdiction (c) are a protection to its officers although on their face 
irregular (/) or void in form (< 7 ), for officers ought not to examine 
the judicial act of the court whose servants they are, but are bo^dl 
to execute it and are therefore protected by it (/t). 

664. Constables or other officers acting in obedience to justices’ 
warrants are, notwithstanding any defect in jurisdiction, protected 
by sjKjcial statutory provision (0, whereby no action (A:) may be 

(Governors) v. Wait (1834), 1 Ad. & £1. 204). As to wrongful and irregular 
execution, see titles Exkcotion, Vol. XIV., pp. 28 et seq. ; Trespas.S. 

(c) See London Corporation v. Cox (1867), L. £. 2 II. L. 230. But, of 

course, the gcn<ual jurisdiction may be apparent upon the face of the pro- 
ceedings. Unlike the party who avails himself of execution under the 
judgment of an inferior couit, who is bound to show the validity of such 
judgment in his defence, the officer need only plead the writ under which 
he acted. As to this distinction between the party and the officer, see 
Moravia v. Sloper (1737), Willcs, 30 ; Tamer \ L'elgate (1603), 1 Lev. 96 ; 
Uigginbon v. Martin and Hadley (1677), 2 Mod Rep. 193; Cotes v. Michill 
(1681), 3 Lev. 20; Hodson v. Cooke (1683), 1 Vent. 360; Qwinne v. Poole 
(1092), 2Lut. 936; Trusooit v. Carpenter (1697), 1 Ld. Raym. 220; Barrow v. 
Burchett (1735) tunreported), reierred to in Moravia v. Sloper, supra, by 
W11.LES, C.J., at p. 34 ; and see Speers v. Baggers (1886), Cab. & El. 603 
(vvheie it was held that officers are not protected (being tieated as parties) 
ill the case of process executed under an interpleader order made without 
jurisdiction, although good on the face of it, it such order was obtained on 
their own application). The effect of this rule is that the officer is not liable 
for a detect in jurisclietioii in the particular case, unless it appear upon the 
w'arranti, but that he is liable for lack of what has been termed any pre- 
tence of juiisdictiou ” (Shergold v. Holloway (1734), 2 Stra. 1002), for such 
defect must appear upon the writ. Officers have been held liable in tlie 
following cases ; — Shergold v. Holloway, supra ; Nichols v. Walker and Carter 
(1636), &o. Car. 394 ; M%lwaTd v. CaMn (1779), 2 Wm. BI. 1330 ; and see 
Morse v. James (1738), Willes, 122 ; Ckarleion v. Alway (1840), 11 Ad. & El. 
993; Humphries v. Longmore (1848), 6 C. B 363; and Clark v. Woods 
(1848), 2 Exch. 396. Officers have been held to be protected although 
the judgments upon wdiich process issued were void in ihe following 
cases v. Bessey (1682), T. Jo. 214 ; Higginson v. Marlin and 

Hadley, supra; Hill v. Batemcm ^1726), 1 Stra. 710; Wilson v. Weller 
(1819), 1 Biod. & Bing. 67. 

(d) Cosset V. Howard (1646), 10 Q. B. 359, 411, Ex Oh., per Parke, B.. 
at p. 463. 

(e) Ihid. This exceptidli would seem to be intended to cover a writ of a 
superior cohrt, which was clearly outside its jurisdiction, e.g., a writ of 
possession of loud in Kent issued by the Couit of the County Palatine of 
Durham. 

(/) Rutland's (Countess) Case (1605), 6 Co. Rep. 62 b, 54 a. 

(g) Parsons v. Loyd (1772), 3 Wils. 341, per Db Grey, C.J., at p. 345 
(where the officer w as said to be protected by a writ of capias ad respon- 
dendum, although void for being tested in Trinity and returnable in 
Hilary Term) ; compare Humphries v. Longmore, aujna. 

(h) Qosset V. Houard, supra ; and see Turner v. Felgate (1663), 1 Lev. 
96 ; Cotes V. 2d/ichill, supra ; Tarllon v. Fisher (1781), 2 Dong. (K b ) 671. 

(t) Constables PioteoUon Act, 1760 (24 Geo. 2, c. 44), s. 6. The pro- 
tection extends to persons acting by order or in aid of the officer (ibid.), 
although it appears that a person so acting does not need such proteotion 

^ i" " " 

(k) For note (k), see next page. 
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brcwglit against tliom for anything done in obedience to such 
warrant (/) unloss they refuse or neglect to show the warrant within 
six days of a written demand (wi). The warrant must, however, Etocttlive 
fuive been strictly obeyed by the officer (w). The object of this Powers, 
provision being to protect the officer where the justices are liable, 

‘ the officer is not prob'ctod tlicrehy if there is no remedy against the 

Jtt8jaccs(o). 

Sun 3 —Luihihh/ for of Suho) dinafas. 

665 . AMiere a tort complained of is one of mere nonfeasance, it N'onrcaa. 
is uiun.'ifcrial wht tluM* tho omission to perform the duty was on the 
part of tho autborily itself or on the part of its subordinate officer ; 

{CUiiKe V. Davey (1S20), 4 Moore (c. r.),465). Any person to whom tho 
wfurant is issued is au “ ollieer ” tor tho purposes of the Couitahles Pro- 
feclion Act, 1750 (2t (Jeo. 2, c. 44) {Xultinq v. Jackson (1773), cited in 
I'lullor, Law of iNni Piins, .'ith cd., p. 24 ; Felthnm v. Terry (1773), oiled in 
llullcr. Law ot Xisi Piius, r>(h o<l , p. 24 (overseers of the poor) ; Harper v. 

Carr (1797), 7 Tenii Kep 279 (.i ohuich\v.iidon) ) ; but not one to whom it 
io not issued (iinli -.s aetiiuf in aid), as a constable to whom tho warr.ont is noj; 
directed by n.mie and who is acting outside liis own distiict (^fillon v. 

Green (1804), 5 East, 233 ; CAadwdl v. Blake (1834), 1 Cr. M. & H. 636 ; 

Jones V. Cliayman, (18 to), 2 Dow. &■ L 007). The (^oiistaldos ITotcctiou 
Act, 1750 (24 Oo 2, c 44), s. 8 (which provuled foi a si'c months' limitation 
in respect of actions), is repealed hv the g<‘nejal repf‘al coiitfliiied in the 
Public Autboiitios Piotcction Vet, 1893 (50 & 57 Viot. c. 61), s. 2 (see p. 338, 
post) ; tho ie«>t of the ('onstablcs Pioteclion Act, 1750 (24 (}eo. 2, c. 44), 
with the evecptioii of ihid , s 6, is icpealcd by the Justices Protec- 
tion Act, 1848 (11 & 12 Viot c. 44), s. 17. As to tho t'oristablos Piotcction 
Act, 1750 (24 Ooo. 2, o. 44), s. 6, see also titles Aciiom, Vol. I., p. 26; 

Maluku s I’rosi r>i hon am> Pkoolduht?, Vol. XIX., p 688, note (d). 

(L) Jt has been decided tliat the (Viiistaldes Protection Act, 1760 (24 
lleo. 2, c. 44), extends only to actions for tort, and not to an action for 
money had and received ag.wnst .an ollieer who had levied money upon a 
conviction (.'tnon. (undated), cited in lJuller, Law of Nisi Pi ins, 5tli ed., 
p. 24 b ; but see Midland Hail. Co. v. W lihinqton Local Board (1883), 11 
Q. H. D. 788, C. A. (v^herc a somewhat similar point was derided otherwise) ; 
and see note (.9), p. 346, post). There was much doubt as to an action of 
rcnlovin ( Milwatd v. Cafhi (1779), 2 Wm. 151. 1330, eomiiarc Pearson v. 

Roberts (175,5), AVillos, COS). 

tl) It is immatciml that the justices have, after issue of tho warrant, 
attempted to cancel it {liaion't v. Luscombe (1835), 3 Ad. & El. 639). As to 
the case Adhere the wairaiit is wholly invalid, aud the justices have so 
informed the otrzeer, see ibid per Lord Denai w, C.J , at p. 594. 

(to) No action can he brought after tlio w«irraiit has beeu shown, even if 
the six days have previously elapsed {Jones v. Vauyhan (1804), 5 East, 

445). As to the form of the demand, and what constitutes compliance 
theroAvith or waiver thereof, see Collins v. Rose (1839), 6 M. & W. 194, 196 ; 

Atkins V. Kilby (1840), 4 Per. & Dav. 145; Clark v. Woods (ld48), 2Exch. 

395; sec also titles Action, Vol. I., p 26; MALictous Prosucution and 
Procedure, Vol. XIX., note (d); Police, Vol. XXII., p. 499. 

-• (n) Money v. Leaeh (1765), 3 Butt. 1742, per Lord Mansfield C.J., at 
p 1762; Price v. Messcnqer (1800), 2 Bos & P. 168; Milton v. (j¥een 
(1804), 6 East, 233 ; Bell v. Oakley (1814), 2 M. & S. 259; Parian v. 

WiMams (1820), 3 B. & Aid. 330 ; Crosier v Cundy (1827), 9 Dow. & By. 

(K. B.) 224 ; lloye v Bush (1840), 2 Scott (v. b.), 86 ; Munday v. Ktubbs 
(18,50), 10 C. B.‘ 432. 

(o) Sly V. Stevenson (1826), 2 C. & P 4G4 (where the constable himself 
had inserted his own name in an old warr.uit and taken it without authority 
from the justice) ; Siuroh v. Clarke (1832), 1 Nev. & M. (K. n.) 071 (^an action 
for excessive distress) ; and Cotton r. KadvoeU (1833), 2 Nev. & M. (x. b.) 

399 (where the defendant distrained after tender). 

H.L. — XXIII. 
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for, where the law casts upon any person a duty to do some 
particular act, the fact of his having entrusted the duty to a person 
who also neglected it furnishes no excuse for an omission on his 
part (p). 

666. Wiiere the tort consists of the doing of an illegal act, there * 
is a distinction between those public authorities or officers who are 
servants of the Crown or of the public and those who are such 
iiioroly in the sense that they perform duties beneficial to the 
public (q). The latter are liable for the acts of their subordinates 
in the same manner as any otluM* persons (r) ; but where the public 
officer is merely a servant of the Ci own or of the public, he is not 
responsible for any negligence or default of those in the same 
employment as himself (.s). lie is not, therefore, liable for the acts 

ip) Pirkard v. Sinilh (1801), 10 (\ B. (N. s.) 470, per Williams, .T., at 
p. 480 ; appio\ ed in Mer\t y Docks Ti ustees v Gibh/t ( 1 800), Ij. B. 1 If. h. 93, 
at p. 114 ; and sco B alkinsv. Royal Xavol Colliery Co (1K97), Lid (1912), 
00 !S<d. .fo. 71 J), II. Ij As (o the cases in \\ liicli Iho duty ot ttie superior is 
Jiiiiitcd to the ynovisioii of duly tiained and ♦ j-rtified PubordinatcH, sec title 
Aoency, Vol. I., p. 213; i^lonhaty v. Exeter ('orporation, |1905J 2 K. B. 
838 ; compare Jf/ce v. Ci aiLslutnk (1902), 80 L. T. 708 ; and see, further, 
titles Mvstlu ami SnitViNr, Vol AX., pp. 202, 201 ; Neoltgem’r, 
Vol. AXJ., pp. 474, 475, I^iblig Himlni avd I^oovl Admini.'sIkatiov, 
p. 432, nosl ; and eoniiiaie title Meiiic im: ani> JbiAitM vev, Vol .XX , p. 331. 

(</) l\)r example, the (’oiporatioii of 3’iiiiity House and the Mersey Docks 
tniHtoes aie not “seivants of the (‘rovMi,” although performing diitie-s of 
a publie cliaiacler (Gilhcil v. Tiimty Ilf)iii>e Corporation (1880), 17 Q. B. D. 
795 ; Mat<ey Jlocks 7'riatecs v. stipia, at p. Ill; Nersey Docks 

Trustees v. Cameron, Jones v Meisey Docks Trustees (1865), 11 11. L. Das. 
443); compare, as to hospitals, title's Mldicim. \m> Pii vumacy, Vol XX., 
p. 331; Public 1Ie\l'iu anoLocxl A dmimshm i iov, p 432, yiost. 

(r) Meisey Docks Tiustees v. Gibbs, supKi , Gilbert v. Trinity House 
Corporation, siqna ; see also Hall v. Smith (1824), 2 Bing. 156, and 
Dmiean v. Finalater (1830), 6 Cl. &r Pin. 894, H Tj , explained in Mersey 
Docks Trustees V. Gibbs, supra, per Blackbukn, J., at pp. 115, 116; Brown- 
low y. MetropoUUxn Board of Works (1804), 10 C. B. (n. s.) 546, Ex. Ph. 
As to responsibility for torts of agtuits generally, see titles Agency, 
Vol. I , xip. 211 et seq. ; M\silb ami Sebvant, Vol. XX.. xip. 248 cf «./. 

(«) Thus, the adninal is not liable lor the tort ot a e.iptaiii undiu his 
coniinand {The Minfor (1799). 1 Ph.'Bob. 179); uor is the captain of a 
iiian-of-ivai liable for the negligent navigation of liis firht ollicer {Nicholson 
V. Mouneey and Symes .{IS12), 15 East, 384); nor is the Postmaster- 
Ceiieral liable for the uegligenee or dishonesty of let tei -carriers or 
tologi’aphist.s {Lane v* Colton (1701), 1 Ld. Baym. 646 (“each otlicer is 
resxionsible only tor himself’’ {ihid.)); Whitfield v. Le Despencer {Lord) 
(1778), 2 (\iwp 754; Bainbridge v. Postmaster-General, [1906] 1 K. B. 
178, C. A. (winch disiiosod of tne doubt raised .is to telegraphs in Jones 
V. Monsell (1872). 6 1. B. C. L. 155) ; Rowning v. Goodehild (1773), 2 Wm. Bl. 
906; and See titli- Po.st Office Vol. XXII., p. 629); and see, further, 
title CoNsriTUTioN’AL ]jAW, Vol. VI p. 416. In virtue of the same rule 
Iho surveyor of highways is not lesponsiblo to a person who sustains 
injury owing to the parish ways being out of repair, though no 2^tion could 
be brought against his principals the inhabitants of the parish {Mersey 
Docks Trusipea v Gibbs, supra, per Blackburn, J., at p. Ill; and see 
oases cited in Idle Highways, Stref/is, and Bridges, Vol. XVI., 
p. 133, note (d) ) As to the responsibility of the presiding officer at 
an election for the acts and omissions ot his clerk, see Pickering v. James 
(1873), L. \l. 8 C. P. 489. A sheriff, however, is liable for the acts and 
omissions of his subordinates in executing writs etc. ; see Brown v. Copley 
(1844), 8 Scott (n. r.), 350, and title Sheriffs and Bailiffs. As to t^ 
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of his subordinates {t\ unless directly ordered by him in such a 
way as to make them his own acts(H). 

Snt-Si.c r 4. — ExceptioM. 

667. In some cases Government officials or public bodies have, 
by statute, been expressly or impliedly made liable to actions of 
contract or tort (r). 

Sect. 3. — KjLCiciav of Jwhcial Pmeem, 

Sub-Skci. 1. — In fieneial. 

668. Persons exercisinj:? judicial functions in a court (?r) are 
exempt from all civil liability whatsoever for anything done or said 
by tliem in their judicial cajiacity (u*). A further protection arises 
from the rule that tlie record of a court of record cannot, if sub- 
sisting and valid upon its face, be traversed in any action against 
the judge of such court (//). 


liability of boards of guardians for tlie neglect or default of their olficera 
in carrying out ministerial acts, 8<‘e title Pooa Lvw, Vol. XXII., p. 540. 

it) lie is, however, liable for the torts of peisons who are liis privula 
servants and arc not acting in public ernpl<*yment {North's {Lord) Case 
(1558), 2 Dyer, 10 1 a). 

(w) Raleiqh v. (Josrhen, [1808] 1 CIi. 73, per Homer, J , at p. 77 ; Wright 
dt Son V. Jjpthbndqe {\Hi)()), iili Ij 'J’. 572, <’. sec also Mersey Docks 
Trustees v. Gibbs ( I8(i0), L. K, 1 II L !)3, per ULACKBrav, J , at p. 111. 

(w) See title roNsniuiiONAT Law, Vol. VI., pp. 414, 415; and as to 
the various departments ol iStatc, sec ibid., Vol. VIT., pp. 79 et sea. 

(to) All peisuns are pioteeted who are constituent members of tno court. 
Thus the sliPiiff was a oonstil iicnt member of tho old county courts ( Tinsley 
V. Nassau (1827), Mood. M. 52 ; Tvnno v. Morris (1835), 2 Cr. M. & K. 
298) ; the steward ot the hundred courts and courts baron {Floyd v. 
Darker (1007), 12 Co. Hep. 23 ; IJolroyd v. Breaie (1819), 2 Ji. & Aid. 473 ; 
Bradley v. Cro-r (1841 ), 3 Man. St (4. 221). Membeis ot tho jury are members 
of ^he court {BmhelVs Case (1074), V''augh. 135; and sec title Juries, 
V'^ol. XVIIl., p. 266). As to the protection afforded to counsel, witnesses 
and parties for words spoken in tho course of judicial proceedings, see 
title Libel and Slander, Vol. XVIIT , pp. 678 et seq. 

{x) This rule is of tho highest antiquity ; tho earliest nolico theio is of it 
is its extension to juroi*8 in Y. B. 21 Edw. 3 (1346), Hil. pi. 16 (soo note (w), 
supra) ; but other early oases of its application are given in Lib. Ass. 27 
£dw. 3, pi. 18 (1363) : Y. B. 9 Hen. 6, 60, pi. 9 (1431) ; 1 Holl. Abr. 92, 
p. 1 (1431) ; Y. B, 9 Edw. 4, 3, pi. 10 (1469) ; Y. B. 21 Edw. 4, 67, pi. 49 
(1481). Other cases in which the general rule has been stated or acted 
Upon are Florid v. Barker ^ supra; Anon. (1610), 1 Roll. Abr 92, pi. 6; 
Metcalfe v. Aodgson (1632), Hut. 120; BuslielVs Case (1674), 1 Mod. Rep. 
119; Hamond v. Howell (1674), 1 Mod. Rep. 184; Groenvelt v. Burwell 
(1699), 1 Ld. Kaym. 454,468; B. v. Skinner (1772), LolTt, 66 ; Taaffe 
v. Downes (1813), 3 Moo. V. C. C. 36, n. ; Miller v. Hope (1824), 2 Sh. 
Sc. App. 126; Oamett Y. Ferrand (1827), 6 B. & C. 611; Dica^'-y. 
Brougham {Lord) {1833), 6 C. Sc P. 249; Kendillon v. Mallby (1842), 
Car. & M. 402 (discussed in MunsUr v. Lamb (1883), 11 Q. B. D. 588, C. A .) ; 
Acland v. BuUer (1848), 1 Exch. 837 ; Hamilton y. Anderson (1858), 3 
Macq. 363, H. L. ; Kemp v. Neville (1861), 10 C. B. (n. s.) 623? Thomas y. 
Ohurton (1862), 2 B. & S. 475 ; Fray y. BUickhum (1863), 3 B. & S. 676 ; 
Scotty. StanafieU (1868), L. R. 3 Exch. 220 ; Johnson v. Cooke (1872), 17 
Sol. Jo. 30 ; Haggard v. Pilicier Frbres, [1892] A. C. 61, P. C. ; Anderson 
y. Oorrie, [1896] 1 Q. B. 668, C. A. ; Law y. LleWeUyn, [1906] 1 K. B. 487, 
C. A. Bottomley v. Brougham, [1908] 1 K. B. 684. 

(jif) As to what courts arc courts of record, see title Courts, Vol. IX., 
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669. The object of this privilege is not to protect malicious or 
corrupt judges, but to protect the public from the danger to the 
adiiiinistnition of justice if the persons concerned therein were 
subject to inquiry as to in.ilice, or to litigation with every man 
whom their decisions might offend. It is necessary that such 
l)ersonb should he permitted to administer the law not only indepen- 
dently and freely and without favour, but also without fear( 2 f). 


Essentials to 670. To entitle any person to this protection, the proceedings 
piotectlon. out of which the action arises must bo the judicial ijrocecilings of a 
tribunal which is, in tlio eyes of tlie law, a court (a). The protection 
applies to all courts of justice aiid to certain other courts having 
similar attributes (/;). Thus, among courts of justice it has been 
applied not only to the superior courts (c), but also to inferior courts 
of record (d) and to inferior courts of justice not of lucord(c). The 


pp. 0, 10; compare title LmrL AND Vol XVllI , pp. 079, 080. 

As to the operation of thi^^ iiile, see lionfuhn'^i Cobe (1610), 8 (’o. Kcp. 114 a 
(severely conimented on in GtoenieU v. lhuK<U (1609), 1 Ld. R.iyni. 454, 
468); Gray v. Cookaon (1812), 16 East, 13, limten >. Carevo (1825), 3 
H. & C. 049; Aldrulqe v. llninea (IS.'Jl), 2 B. & Ail. 395; Ashcroft v. 
Bourne (1832), 3 B. & Ad. 684; Kemp v. Kenlle (1861), 10 C. 13. (n. s.) 
523 ; and see GeadbS v. Matthews (1867), L. 11. 2 C. P. 084. 

(e) As to the objrcis of judicial privilege, see Tnaffe v. Jhwnes (1813), 
C. P. Iioland, reported in (Udder v. Wilket (1839), 3 Moo. P. (’ (\ 28, 30, n. ; 
Yales y. Laming (1800), 5 .Johnson’s Reports, 282, per Kent, P J., at 
X)p. 280 et seq : Milhr v. Hope (1824), 2 Ml. M*. App. 125, per Lord 
(liFi'OJiD, at p. 143, “no man but a beggar or a tool would be a judge ” ; 
i^colt V. Sinnsfield (J868), li. R. 3 Exch. 220, per Kelly, C.B., at p. 223 ; 
lioHomley v. Brougham, [1008] 1 K. B. .584, per Chaunell, J., at p. 587. 

(rt) Koyal Aquaiium and Hummer and Winter Garden Soviely v. Purhim 
son, [1892] 1 Q. B. 431, 0. A., per Fry, li.J., at p. 447; and see title 
Libel ani* Slvndlr, Vol. XVIIL, pp. 679 et seq. 

(6) JRoi/al Aquarium and Summer andWinter Garden Society y ParJeinsun, 
supra, per Lord Esher, M.R., at p. 442. 

‘(c) K.g., the Lord Chaiieellor {Dieas v. Brougham {Lord) (1833), 0 C. A P. 
249) ; the judges ot the King’s Bench {Taaffe v. Downes, supra ; 
Fray v. Blaekbuin (1863), 3 B. & S 676) ; the court of the ( ounty Palatine 
of Durham {Peaeoel v. Bell and Eejndal (1607), I Sannd. 74) ; the 
sheriff-substitute in Scotland {JlgmiUon v. Anderson (1858j, 3 Macq. 363. 
11. L.). 

(d) E.g., the supreme court of a colony {^Anderson v. Qouie, [1895] 1 
Q. B. 608, C. A.) ; the Lord Mayor and Recorder of London (BusheWs 
Case (167^), 1 Mod. Rep. 119); countv court judges (Johnson v. Cooke 
(1872), 17 Sol. Jo. 30; Seoti v. Stans^eld, supra)’, the sheriff of York 
liolding a court ol lecord (Metcalfe v. Hodgson (1632), Hut. 120, in which 
tlie general proposition was laid down that inferior courts of record aro 
entitled to the s.'iine exemption as superior courts) ; the chancellor of the 
Ifnivcrsity ol Oxloid (Kemp v. Neville supra); the commissioners of a 
court of requests (Aldridge v. Haines, supra) ; the Royal (College of 
l^ysicians exerciMng a power of hue and imprisonment against prac- 
titioners (Oroenvelt v. Burwell, supra, dissenting from Bonham* s Case, supra) ; 
and justices of the peace (Law v. Llewellyn, [1906] 1 K. B. 487 ; see 
title Mauciqus Prosecution and Procedure, Vol. XIX , p. 672, 
note (p) ). The special position of justices of the peace is detdt with 
hereafter (see pi>. 332, 333, post), but they have been entitled to some 
measure of judicial privilege suice the middle of the fifteenth century ; see 
Y. B. 9 Edw. A (1469) and Y. B. 21 Edw. 4 (1481). 

(e) E.g., the shciiff holding the old county courts (Tinsley v. Nassau 
(1827), Mood. Sc M. 62; Tunno v. Morris (1835), 2 Cr. M. & R. 298); 
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protection is also applied to analogous tribunals other than courts 
of justice (/*), if the case is one of an authorised inquiry before a 
tribunal acting judicially (7). It is not, however, sufficient that 
the tribunal should he acting judicially, it must also be a court or 
authorised tribunal (h). 

Suu-Se( r. 2 . — Liirtiii of PtoUtiinn. 

671. This 'protection applies only to the judicial proceedings as 
contrasted with administrative or minifaterial proceedings (?) ; and 
where a judge acta both judicially and ministerially or administra- 
tivelv, the protection is not afforded to acts done in the latter 
capacity (A). Tims, the act of hearing and determining an action 

tho Mewards of the hundred courts and courts baion (Floyd v. Barker 
(1607), 12 Co. Rep. llolfoyd v. Breme (1819), 2 15. &; Aid. 473 ; 
Bradley v. Pair (1841), 3 Man. & (r. 221) ; consuls exercising abioad the 
jurisdiction of tlio consular courts (llaq/jaid v. Peliner Freres, [1892] 
A. r. 61, P. C.) ; Indian inagi8hate>A (Colder v. flolket (1839), 3 Moo. 
P. C. C. 28, 36) ; mpinbei3 of the cctlesiaslical toints (Achetley v rnrkiiu^n 
(1815), 3 M. & S. -111). 

(J) E.g., ooionoi'^ ((lOintti v. Fenand (1^27), 0 11. A (\ 611 ; Thoma<i v. 
Ckurton (1862), 2 JJ. A S. 475; see Idle ('onoMiis, V’ol VllI . p 2.>6) ; 
ineinbers of a commission issued by a lushox» under •Ht.itutc (Banait v. 
Kearns^ [1905] 1 K. M. 504, C. A. ; sec fille Jkci.i sr\sri(''\L JjIW, Vol. Xi., 
l>p. 613. 614); members of conits-inarful (DawUns v. Bolehy (Lord) 
(1866), 4F. A y. 800 ; Jekt/ll v .Voore (Bn John) (1806), 0 Esp. 63 ; Home 
V, BentinH (Loid F.) (1820), 4 Mooro (< r ), 563; see title IIotal 
F oKCna) ; commissioneia of taxes (Rodhor (Earl) v. JBtve (1801), 2 Ros. 
&. P. 391 ; Simplin v. Robinson (1881), io L. T. 221) ; the Law Society 
(Lilley "v. Roney (1892), 61 li. J. (ii. B.) 727 ; f'Oe litle i^OLTcrnuiS). As to 
Ibe position of com mission eis of bankruptcy under pievioiis stalutea, see 
Bracy's Case (1096), Comb. 300 ; Gieqo)y's Case (1607), 5 Mod. Ron. 308 ; 
Dyer v. Missmg (1775), 2 Wrn Jtl. 1035 ; ^hUerv. Beatc (1777), 2 Wm. 111. 
1141 ; Doswellv. Impey (1823), 1 B. & 0. 163. Baukiiiptcy matters being 
now in the jurisdiction of the High (’ouif, no such quesfion arises 
(Bottomley v. Brougham, [1908] 1 K. 15 584). The protection applies also 
to select committees of either IIoubo of I'ailumeiit (Qoffin v. Donnelly 
(1881), 6 Q. 11. I>. 307), for Pai]i.inicnf, altbout»h its duties are as a whole 
deliberative and legislative, and onlypaitly judicial, is nevcithclcss a court 
(Royal Aguariim and Summer and Winiei' Garden Society v. l*ai Linton, 
[1802] 1 Q. B. 431, r. A., per Fry, L.J., at p 446; and see title 
Parliament, VoJ. XXI , p 781). 

(g) Barrattv. Kearns, [1905] 1 K. B. 504, C. A. As to the application 
of the lule to tribunals “lecognisfd by law” acting jinheially, see 
title Libel and Slander, Vol. XVIII., p. 680. 

(h) Royal Aquarium and Summer and Winter Garden Society v. Parkin- 
son, supra, per Fry, L.J., at p. 447; Barrait v. Kearns, supra. Thus, it 
would not apply to assessment committees, boards of guardians, the Inn.s 
of Court, the General Medical Council, nor to all arhitiators ; see pp. 334 
et seq., post, 

(i) 'I’hus, while the taxation of a bill of costs by a master of the Jligh 
Court is a judicial proceeding, and written statements by a solicitor in the 
objections lodged in the taxation arc absolutely privileged (Ptdley and May 
v. Jlf orrw (1891), 61 L. J. (Q. b.) 21), the delivery of a bill of costs to a client 
by a solicitor under an order of tho court is not a judicial proceeding and 
is not BO privileged (Brvion v. Downes (1859), 1 F. & F. 668) ; and see the 
cases cited in notes (m), (n), p. 326, post 

(k) A magistrate is entitled to tliis immunity only so far as he 
acts ludicially, not in tho exercise of other administrative discretion 
(Boyd Aquarium and Summer and Winter Garden Society v. Pairkimson, 
supra, per Lopes, L.J., at p. 453). Justices of the peace when 
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Skct. 8. is a merely ministerial act, and therefore a rofasal, even by u ju(lj<e of 
Exeroise of a superior court (/), to try a case is actionable, ^s liile a wrong decision 
Judicial is not(9?i). Similarly, where justices of the peace make an order in 

Powers, their judicial capacity, and subsequently carry it out in their 

administrative capacity by their servants, negligence in the latter 
operation is actionable (rrV Duties, however, which are partly 
judicial and partly ministerial, such as the duty of admitting to 
bail, are not severable so as to admit of liability for any part of 
the acts done in fullilment tlieroof (c). 


Almncr of 
doing the act- 
oomplaiDod 
of. 


Irrulevancj. 


672. AVherever protection of the exercise of judicial powers 
applies, it is so absolute tlirit no allegation that ihe acts or w'ords 
complained of were done or spoken maid maliciously, 

corruptly, or without reasonable or ijrobablo cause siillicea to found 
an action (p). Tho protection does not, however, extend to acts 
purely extra-judicial or ‘ilion to the judicial duty of the defen- 
dant (</); and, therefore, if words complained of are not uttered in 
relation to judicial proceoduign(r). tlie defendant is not ])roiectcd. 

It is doubtful whether even the most complete irrelevancy of 
W'ords spoke7i in court during or in relation to (s) judicial 


acting adminialiafivoly are not a court of summary jaiisdiction ; sec tide 
Maqistrates, Vol. XIX., pp. 567 — 569, 643, 651. It is probable that the 
duties of returning oflu'crs at elections are not judicial in this sense {Cullen 
V. Morris (1819), 2 Stark. 577 ; Barnardision v. Soame (1674), 6 Sl.ile Tr. 
1063, 1090 ; Ashhi/ v. HVafe (1703), 1 Palk. 19). 

(/) See Feiquson Jiinnoull (Earl) (1812), 9 ( 1. & Fin. 251, II. L., per 
Lord BuoroifAM, ,at p. 296, and per Lord Campbkll, at p. 312. 

(m) Ferguson v. Kinnoull {Earl), supra, at p. 312 ^refusal by a 
Presbytery of the (’’huieh of Scotland to “ take tho trials *’ of a 
presentee to a parish); bCQ Green v. Bncflp-Chuirhes {Hundred) (1589), 

1 Leon. 323 ; Anon. (1669), 1 Vent. 41 ; Stirling y. Tamer (undated), cited 
ill Ferguson v. Kinnoull {Earl), supra, at p. 280 ; R. v. Canterbury {Arch- 
bishop) and London {Bishop) (1812), 15 East, 117 ; White v. ihslop (1838), 
4 M. fir W. 73 ; Ward v. Freeman (1852), 2 I. C. L. B. 460, Ex. Ch. 

(n) Hardy v. North Biding Jastices (1886), 50 J. P. 663; see Bradley 
V. Carr (1841), 3 Man. fic G. 221. The issue of a warrant of arrest ( 7 aaffe v. 
Downes (1813), 3 Moo. P. C. Ci 36, n.),or a warrant in execution {Tinsley a . 
Nassau (1827), Mood, fie M. 52), is a judicial act 

(o) Metcalfe v. Hodgson (1632), Hut., 120 ; Linford v. Fitsroy (1849), 
13 Q. B. 240, per Lord Denman, C.J., at p. 247. 

(p) Hamilton v. A nderson (1858), 3 Macq. 363, 378, 11. L. ; Fray y. Black- 
burn (1863), 3 B. fiiS. 570 ; Scott v. Stansfield (1868), L. R. 3 Exch. 220 ; 
Munster y. Lamb (1883), .11 Q. B. I). 688, C. A. ; Anderson y. Oorrie, [1895] 
1 Q. B. 668, C. A. (dioposing of the doubt raised in Thomas v. Churton (1802), 

2 B. fic S. 476, per rociinURN; C.J., at p. 479) ; Primrose v. Waterston 
(1902), 4 F. (Ct. of IScss.) 783 (not following Allardice and BosweU v. 
Robertson (1830), 1 J'ow fic Cl, 495, H. L., where, at p. 616, a contrary rule 
had been laid down for inferior courts in Scotland by Lord Wxnford) ; 
and see Law v. Llewellyn, [1906] 1 K. B. 487, C. A. ; Bottomley y. 
Brougham, [1908] 1 K. B. 684. 

Cg) See Floyd v. Barker (1607), 12 Co. Rep. 23, 24. For an example of 
the prosecution of u judge for a political libel written by him in a purely 
extra-judicial ^amplilci, see Johnson's {Mr. Justice) Case (1805), 29 State 
Tr. 81. 

(r) See Paris v. Levy (1860), 9 C. B. (n. s.) 342, per Btles, J., at p. 363 
(wlicre a magistrate, alter the close of pubbe business, drew the attention of a 
newspaper reporter to an objectionable advertisement). 

(f) See Law v. Llewellyn, [1906] 1 K. B. 487, C. A. (observations by a 
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proceedings would destroy the protection (t) ; no such irrelevancy as 
would exempt a witness from prosecution for perjury (a) would have 
that effect (ft). J’robably the correct rule is that words are protected 
unless BO clearly irrelevant that no man of ordinary intelligence 
and judgment could honestly dispute that they had no connection 
with the case in hand(r). 

673. If protection is claimed by a member of the court (d), it can 
only be obtained if the court was acting \\ithin its jurisdiction (c). 
This rule applies equally to superior and inferior courts (/), but 
a distinction arises between the two classes of tribunals upon a 
point of pleading. A suiDerior court is, until the contrary is pleaded 


magistrate after withdrawal of a criminal charge). In the case of a witness 
protection extends to the preparation of his proof {WaUon v. M^Ewan, 
Wnhon v. Joiies, [10051 A. (\ 480 ; see title Evidkkcp, Vol XIIL, p. 588). 

(t) See i^eaman v. (1870), 2 C. P. D. 53, A., per Bram- 

WELL, J., at p. 60. 

(a) See title Cktminat. Law anmd r’KOCEDiiRc, Vol. IX., pp. 401, 492. 

(ft) Scott V. Stansfield (18G8), L. 11. 3 Kxch. 220 ; Seaman v. Netherclift, 
supra. Nor would the protection be destroyed by such iiTolevanoy m 
would entitle a party to havo the words complained of struck out from an 
affidavit as piolix, impertinent, ami scMiuhilous {Kennedt/ v. Uilliard{\85d), 
10 I, (1. L. K. 105, wlieio all tho cases a.s to irrelevancy aie reviewed and 
considered by Pioot. B , m an exhaustive judgment approved in Seaman 
V. Ncthenlijt (1870), 1 P. JI. 5 tO, by Jiord Coi nuiiiGE, (’.J., at p. 540, and 
in H mister v. Lamb (1883), 11 Q. B. i). 588,0. A., by Brett, M.R., at 
p. 004). The cases coiihidered iiiKcnneJi/ v. Hilliard, ftapta, axe Benuchampe 
{Lord) V. Croft {Sir Eichud) (1407), Keil. 20 ; Stanley v. Coursep (or Stanley 
V. Cvrson) (1500), eiled in urgiimeut in Oio. Eliz. 230, 248 ; Cliamherlaine' s 
Case (1665), <*iteil m argument in Palm. 145 ; Culler v. JHxon (1685), 4 Co. 
Hop. 14 b ; JimUcy v. Wood (1501), 4 Co. liep. 14 b ; Jtrode*s Case (1596), 
cited in Palm. 144 ; Damport v. Sympson (1500), Cro. Eliz. 520 ; Anfield v. 
Fevcrhill (1614), 2 Bulst. 200; Weston v. Dobniet (1017), Cro. Jac. 432; 
Eyres v. Scdijewu'ke {IQ2()), Cro. Jac. 001; Ilunlerv. Allen (1021), Palm. 188; 
Ram V, Lamley (1632), Hut. 113 ; Boulton v. Clapham (1639), W. Jo. 431 ; 
Lakey. King (1668), 1 Saund. 131 ; Astley v. Young (1759), 2 Burr. 807 ; 
H. y. Skinner (1772), Lofft, 55 ; Maloney v. Bartley (1812), 3 Camp. 210 ; 
Trotman v. Dunn (1815), 4 Camp. 211 ; Hodgson v. Scarlett (1818), 1 B. & 
Aid. 232 ; Gilden y. Brien (1821), cited in 10 I. 0. L. It. 217 ; Fairman v. 
Jves (1822), 6 B. & Aid. 642 ; Revis v. Smith (1856), 18 C. B. 126 ; see also 
Uigginsony. O'Fiaheitu (1854), 4 I. 0, L R. 125 ; Munster v. Lamb, supra 
(where tho contiary dictum in Kendillon v. Maliby (1842), Car. Ac M. 402, 
of Lord Denman, C.J., at p. 409, is disapproved). 

(e) Primrose v. Waterslon (1902), 4 F. (Ct. of Scss.) 783, per Lord Mac- 
donald, at p. 793. 

(d) It is submitted that the protection enjoyed by persons other than 
the judge is not affected by liis excess or lack of juiisdiotion, and that 
juries, parties, advocates and witnesses would be protected despite the 
absence of jurisdiction. As to tho position of parties enforcing judgments 
which aro void for lack of jurisdiction, the rule is that, if the judgment was 
given by a superior court, the person enforcing it is protected, but not if it 
was given by an inferior court ; see Moravia v. Sloper (1737), WiUeA, 30, 
approved in London Corporation v. Cox (1867), L. R. 2 II. L. 339, by 
WiLLES, J., at p. 263, not following upon this point Owinne v. Poole (1602), 
2 Lut. 935; and see note (o), p. 321), ante, and title Courts, Vol. IX., p. 12. 

(0) For a general statement of this rule, see the Marshalsea Case (1612), 
10 Co. Rep. 68 b ; and see tho cases oitod in note (ft), p. 328, post. 

if) Dicas y. Brougham {Lord) (1833), 6 C. & P. 249, per Lord Ltnd- 
HUBST, C.B., at p. 264 ; Anderson y. Oorrie, [18961 1 Q. B. 668. C. A., ver 
Lord Esher, M.R.. at p. 671. ^ 
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and proved, deemed to have been acting within its jurisdiction ; in 
the case of an inferior court (other than a county court), jurisdic- 
tion must ]>e ailirinatively proved {g). Where the court has acted 
without jurisdiction the matior is said to have been coram nonpidice, 
the record can be traversed, and the judge has no protection (/i). 

How absence 674. The absence or excess of jurisdicfion wliich gives rise to 
^uri^iS^ion liability may arise in a numhor of different ways : — 
irisea.'° * ^ Where the court was improperly formed (i), or has exorcised by 
delegation powers which could not be delegated (k) ; 

Where it has exercised powers not within the jurisdiction of ciny 
court, as, for example, whore it has convicted upon what is no crime 
at all (£)i or has convicted twice for the same offence (?w), or has 
inflicted an illegal punishment (>/), or has proceeded pending a 
Btay(o); 

ig) Vencoch v. I^ell and k'tndal (1667), 1 Saund. 74; Trevor v. Wall 
\ 1786), 1 Term Hop. Ifil ; 11 illim v. Hewsu'orth (1838), 3 Mov. & P. (Q. B ) 
66 ; Carratt v. Morley (1841), 1 Q. Jl. IS ; title Couhts, Vol. IX., p. 12 ; 
BOO also London Corporation v. Cox (18(57), L. 1’. 2H. L. 339, per Willes, 
J., at p. 262, wlure a luitlior disliriotion ib iii'lic atod, namely, that the 
judgment of tho superior court, unieverRod, is oi»nclusi\o as to all relevant 
mattcis thereby decided (including juiisdiclion), whereas that of an 
inferior court, involving a question of jurisdiction, is not final. 

(A) Bowser v. Colins (1482), Y. B. 22 Edw. 4, per PioOT, J., at p. 33 b ; 
Windham v. (Jlere (ICSO), Oro. Eliz. 130 (ovonuled os to form ol aclion 
in Morgan v, Uvqhes (1788), 2 Term Pep. 225); tho Marshahen Case 
(1612), 10 Co. Kop. 68 b; Teii'y v. iliinhngton (1668), Hard. 480; 
Dyer v. Missing (1775), 2 Win. Bl. 1035; Miller v. Scare (1777), 2 
Win. r.l. 1141; Crepps v Durden (1777), 2 Cowp. 640 ; 1 Smith, L (\ 
(11th cd.),p. 651 (explained m JhiUain v. Kinnaird (1819), 1 Brod. & Bing. 
432) ; Jl/ i/tward V (1779), 2 Win. Bl. 1330; Moignnw.Ilsiglies, supra ; 

Amherst (Lord) v. Sommers (Lord) (1788), 2 Term Bop. 372 ; Jones v. Owen 
(1823), 2 Dow. A' By. (k. b.) 600 ; Ginibert x, Coyncy (1825), M‘Clo Yo. 
469; Bridget v. Coyncy (1S27), 6 L. J. (o. s.) (M. c.) 42; Hutchinson x, 
Lowndes (1832), 4 11. & Ad. 118 (explained in Kemp v. Keville (1861), 10 
C. B. (N. s.) 523) ; Newman v. Hardwieke (Eorl) (1838), 8 Ad. & El. 124 ; 
Mitchell V. Foster (1840), 12 Ad. & El. 472 ; Caudle x. Seymour (1841), 1 
Q. B. 889 ; Carralt v. Moilcy (1841), 1 Q. B. 18 ; Jones v. Gurdon (1842), 
2 Gal. & Dav. 133; Steoens v. Clarh (1842), Car. & M. 609; George v. 
Chambers (1843), 11 M. & W. 149 ; irnrd ,v. Stevenson (1844), 1 Now Scss. 
('"as. 162; NewbonJd v. Colbnan (1§51), 6 Exoh. 189; Lawrenson v. UUl 
(1860), 10 1. C. L. l; 177 ; Fease x. Chaytor (1861), 1 B. & S. 668 ; Pedley 
V. Davis (1861), 10 (\ B. (y. p,) 492 ; Willis x. Maclachlan (1876), 1 Ex. D. 
376 ; Johnston X. )/f(doa ,(1891), 30 L. R. Ir. 16 ; M‘Creadie v. Thomson, 
[1907] S. C. 1176. As to the limits of the jurisdiction of various courts, 
SCO titles Cot5VTT ('oi ets, Vol. VIII., pp. 405 et seq. ; Courts, Vol. IX., 
pp. 11 etseg. ; Magipirates, Vol. XTX., pp. 669 et seq. ; Mayor’s Court, 
London, Vol. XX., pp. 286 et seq. 

(i) George v. Chambers (1843), 11 M. & W. 149; see Jones x. Chirdon 
(1842), 2 Gal. & Dav. 133. 

(k) Oavdle v. Stymonr, supra (where a magistrate convicted upon 
depositions taken by Ids dork in his absence) ; and see note (t), p. 329, 
post. 

(l) Ward x»Stevpn‘u,! (1844), 1 New Scss. Cas. 162. 

(m) Creppa v. Did dm, supra, explained in Brittain v. Kinnaird, supra, 

(n) Seavage v. Tatehnm (1601), Cro. Eliz. 829 ; Robson v. Spearman 
(1820), 3 B. & Aid. 193 ; Priokett x. Oratrex (1840), 8 Q. B. 1020 ; Chrk y. 

(o) For note (o), see next page. 
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Where a court having a jurisdiction limited as to subject- 
matter ( p) has proceeded in matters outside such subject-matter (7), 
as, for oxamplo, where it lias proceeded in a matter above its com- 
petency in point of value, or after ouster of its jurisdiction by a 
bond fide claim of right (r), or has exceeded its jurisdiction in 
dealing with contempts («) ; 

Where pome necessary condition precedent to the jurisdiction has 
beeil omitted Q), as where magistrates proceed without information 
duly laid (a), or issue warrants w'ithout a valid conviction (h ) ; or 

Where a court, having a jurisdiction limited as to area, has 
procoe«ied in matters not arising within that area (c). 

TFoodtf (1848), 2 Exch. 395 ; Davis v. Oepper (1829), 10 B. & C. 28 ; Edwards 
V. Ferns (1836), 7 C. Ac P. 512 ; see Wilks v. Maclnchhin (1876), 1 Ex. J). 
376 (where a lovibing bariisfcr ojectod a person trom his court, not, as he 
had a right to do, for distuibanee (see (Jarnett v. Fo/and (1827), 6 B. & C. 
611), but in punislimciit ior mibbehaviour ux^on a previous occasion). 

( 0 ) See Kendall v. Wilkinson (1855), 4 E. & B. 680 (in which case, 
however, it was decided that there was no stay) ; see also Ferguson v. 
Ktnnouli (Fail) (1842), 9 (Jl. &: Fin. 251, II. L , per Lord Bbougham, at 
p. 290, where he appears to be of opinion that this liability would only 
attach to mciribcrs of inferior courts. It is submitted that there is no 
such distinction. 

(р) As to this subject giMierally, see title (V)uins, Vol. lA’’., jip. 1 1 ct seq, 

iq) See, e g.n Dowser v. Cohns (1482), Y. B. 22 Edw. 4, 30, per PiaoT, J., 

at p. 33 b ; Terry v. JJunktiqfou (1668), Hard. 480, explained in Brittain v. 
Kin/naird (1819), 1 Biod. A Bing. 432 ; and see the cases cited m note (e), 
p. 330, posh 

(r) As to ouster by claim of light, see titles Magistrates, Vol. XIX., 
p. 597 ; Trespass. 

(s) See Mai/hew v. Lode (1810), 7 Taunt. 63. As to the jurisdiction of 
various courts in this matter, see title Contempt of Coliit, Attachment, 
AND Committal, Vol. VII., pp. 279 ei seq. 

(t) mil V- Bateman (1726), 1 .Stia. 710 ; Beaurain v. /S’co/^ (1813), 3 Camp. 
388 ; compaie Atkerley v. I*arkinson (1815), 3 M. & IS. 411. 

(o) Windham v. Clere (1589), Cro. Eliz. 130; overruled on another point 
in Morgan v. Hughes (1788), 2 Teim Bex). 225 ; Maft^ey v. Johnson (1809), 
12 East, 67, per Le Blanc, J., at p. 82 ; Cavdle v Seymour (1841), 1 Q. B. 
889 ; Jones v. Gurdon (1842), 2 Gal. & Lav. 133 ; Stevens v. Clark (1842), 
Car. & M. 509. For a case in which a magistrate has been held entitled to 
act without any formal charge, seeTf. v. Wilkins, [1907J 2 K. B. 380 ; and os 
to this subject goneially. see title Magisihates, Vol. XIX., pp. 589 et seq. 

(b) Mahew v. Locke (1816), 7 Taunt. 63; Gimbert v. Coyney (182.5), 
M‘Cle. & Yo. 469; Hutchinson v. Lowndes (1832), 4 B. & Ad. 118 
(explained in Kemp v. Neville (1861), 10 C. B. (n. s.) 623) ; Griffith v. Hurries 
(1837), 2 M. & W. 336 ; Newman v. Haidwicke (Earl) (1838), 8 Ad. & El. 
124; Newman v. Bendyshe (1839), 10 Ad. & EL 11 ; Mitdiell v. Foster 
(1840), 12 Ad. & EL 472 ; Mason v. Barker (1843), 1 Car. Ac Kir. 100. As 
to how far a magistrate defendant in such an action may protect himself 
by drawing up a second conviction subsequent to that wdiich is void, or 
avail himself of such conviction when drawn up, see Bogei s v Jones (1824), 
5 Dow. & By. (K. B.) 268 ; Chaney v. Payne (1841), 1 Q. B. 712 ; Chapter 
V. Qreame (1849), 3 New Sess. Cas. 382; Fuller y. Broun (1849), 3 New 
Sees. Cas. 603. Similarly, the excess of jurisdiction may lie in the fact 
that the warrant is itselt bad (Groome v. Forrester (1816), 5 M. & S. 314 ; 
Pricketty. Qratrex (1846), 8 Q. B. 1020, and the cases cit^d in note (»), 
p. 328, ante ; Leary v. Patrick (1860), 16 Q. B. 266; Bessell v. WHson 
(1863), 1 E. & B. 489). As to mere irregularity short of invalidity, see 
note (n), p. 331, post. 

(с) Ive V. 8Ume (1630), 1 RoU. Abr. 645. tit. Court (L.) 3; Owinne v. 
PooU (1692). 2 Lut. 936. 
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675. Many of these objeetiona to jurisdiction involve the decision 
of a question of fact collateral to the main istjuc (d ). Tlio general rule 
is that whore tlio jurisdiction of any tribunal depends upon facts, it 
has power to determine those facts (c); but, in some cases, the juria- 
(lielioji of an inferior court does not arise unless the facts are such 
as to give it jurisdiction ( /*). 

Ill llio former case a distinction exists between jurisdiction for 
the jmrpose of the validity of tlio judgment and for the purpose of 
protecting tlie judge (r/). On proceedings by nrttoran, ])rohil)ition 
or hfilums corj)uii, tlie rule is that no court can give itself jurisdiction 
by an (MToneous decision upon the collateral point(//),hni,for the pur- 
pose of deciding whether tlio judge is protected, the rule “i/fnomnlia 
f'arti rfiitsar' applies, and the judge, having general jurisdiction 
over sucdi matters, is jirotected unless lie had knowli'dge (?), or 
means of ]vnowledg(*(/i ), of the special facts \\hicli ousted his 
jurisdiction (/). 

Jn Llioso exceptional cases where the collateral point is not 
for tlie decision of the inferior court, the judge is not protected 
imlohs he has decided it righth (ni). 


(<2) WlioLlici, e (j , the cause of aelion aiose ivifluri the .ne.i ; whether 
the value ot laud exceeds a ceitain figure ; whether a bond fide claim ot 
right has been made. The piehmiiiary poiul may also be one ot law or of 
mixed laet and Jaw, e q , whether a valid ial(‘ has been deelan'd. 

(<?) (JtU'c V. (1840), 1 Man. 257, pcrTiMiAU, <’ .) , at p. 261 ; 

ami see BnUani v. Kinnumi (I81U), 1 Brod. ii Bing 432; li v. HoUon 
(1811),! Q B 00; AU< a v (J848), 2 E\eh. 352; Sommeirdle 

Mirehouse (JsfiO), I B. \ S. 052 ; fjuunqbtone v. Weblmitub r i'oi itoratioti, 
L1904J 2 K. B iOU, per Bi < ui.uv , J , at p 1 19 

(/) See nolo ini}, infm 'I'Jie jiuisdiction of coinfs in tlu*-, as in other 
matters, dcpemls u])oii the statute or ch.nter under which they aetoi are 
ereated ; see title (’oi nir., Vol. IX., ]>. 1 1. 

(fl) Johribton v. Beldon (1891), 30 L. B. Ir. 15. 

(a) lioiLe V. Brunytun (18.59), 7 II. L. (/as. 617, Loid Wi'.nsleydale, 
at pp. 6.30, 632 ; sec aho IVelch v. Nash (1807), 8 East, 394 ; Dunharq v. 
Fuller (1853), 9 Ex'eh 111 ; i/. v. Nunnelaj (1868), E. B .X E. 852 , Zi. v. 
Bolton (1841), 1 y. B 66, per Lord Dknaivn, (J.J., at p 72; eoin[i'iro 
Brown v. Coilcing (1808), L. U. 3 Q. B. 672; and see title CimwN PKn’iu,jj, 
Vol. X., p 145. 

(t) Pease y. Chaifior (1861), 1 B>& S 658. 

(/.*) 'J’Jiat is to H.»y, “ admitted facts which the judge if he had done hm 
duty would have known. Hud which tacts per se and without drawing 
inferences w’ould have *hown the defei-t ol juiisdiction ” {Johnston v. 
Meldon (J&Ol), 30 E. ll. Ir. 15, per Pallf.s, C.B., at p. 31 ; see Ire v. Stone 
(1639), 1 Roll. Abr. 545, tit. ('ourt (L) 3). hi Johnoton v. Meldon, supra, 
the words of Pata-cs, O.B., at pi) 34, 35, seem to moan that, where 
“ means of knowledge ” are relied upon by plaiiilift as a basis ot liability, 
ho must also prove mala fides, but theie seems to bo no other authority 
for this piopositiou. 

j;?) See Qwinne v, Poole (1692), 2 Lut. 935, 1500, and per Powel, B., 
at p. 1567 (not followed upon another point in Moravia y. Sloper [1131), 
WiJles, 30, where the earlier cases upon this subject are loviewed) ; 
Lowther y. Badno) (Earl) (1806), 8 East, 113; Pike v. Carter (1825), 10 
Moore (c. p ), 376 ; Calder y. Halket (1839), 3 Moo. P. C. C. 28 ; llouUen v. 
Smith (1850), 14 Q. B 841 ; and the cases cited in notes (t). [k), supra. 

(w) Tlius, in proceedings to enforce a rate, the justices must decide at 
theii- own peril whethei the rate is valid, and whether the defendant is an 
occupier within the parish [MUward y. Ca^n (1779), 2 Wm. Bl. 1330; 
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676. A court which has jurisdiction is protected even where it pro- 
ceeds invarno online or irregularly within that jurisdiction (w). 

StTU-flh(T. 3.—Speital l^rovinioM a» to Habeas Corpvs. 

677. By the Habeas Corpus Acta, 1640 and 1679 (o), an 
exception to the rule of judicial 2 )rivilege ih established in favour of 
the pariiinount right of personal liberty. Any judicial officer, how- 
ever high, who does any act contrary to the Habeas Corpus Act, 
J610(p), is liable to an action for heavy iieiialties at the suit of 
the party aggrieved or his rei>resentaiivos ( 7 ) and for treble 
daiuages (;). Judges of the High Court who unlawfully refuse to 
grant a writ of liahma corpus are liable to pay treble damages (s), 
and to a lino of £500, to be paid to the prisoner, if the refusal is in 
vacation time (t). 


Amhrist {Lord) v. Sommtun (Lord) (1788), 2 Term Hep. 372 ; Fawcett v. 
Fowhk (IS27), 7 n A. ('. 304 ; Weaver v. Price (1832), 3 B. &: Ad. 409 ; 
yeu'hoiild V. VoUniiiti (IS.*)!), G Bxch. 189 ; Pedley v. Davis (18G1), 10 C. B. 
(V. 3 .) 492; JS^ichoh v. WalLcr and Carter (1G3.')), Cio. Cjj. 394). Jlut 
the quc'itiou wliothor tlio deiendant js lightly liable to the rate is one for 
the justices’ decHiou ; they are protccled il they decide it iii good faith, 
and the ohjectum to (lie r.ilc .should he tiled by appeal ; see Hutchins v. 
i'hambers (175S), 1 Bun. 380 ; Bonndlx Htiifblon (1793), 3 Term Hop. 182; 
Dunant v. Hoys (1790), 0 Titiu Hep 580; Patcholt v. Bancrojt (1797), 7 
Tot Ml Hep. 3G7 ; Fawcett v. Fowhs, supta ; Marshall v. Pitman (1833% 9 
Bing. 595; Ihrminqhm \,Churchwanlens) v. Shaw (1849), 10 Q. B. 868, 
881 ('vlioro tlio (li-itiuetion between the two classes of cases is explained) ; 
Sunphn v. Bobinson (1881), 45 L. T 221; U. y. Simnionde (1893), 57 
J. 1’. 324. As to tho ciifoicenient of poor rates see, fuither, 2 ). 334, 
post. 

(«) Maidiahca Case (1012), 10 Co. llcj>. 68 b ; Massey v. Johnson (1810), 
12 Kast, 07 ; Acheilcy y. ParUnson (1815), 3 >1. As S. 411 (commented on 
ill Brittain r. Kinnmrd (1819), 1 Brod. As Bing. 432, by Bark, J., at p. 440) ; 
Fait V. Par/iinson (1851), 20 L. J. (m. c ) 208 ; Hofi v. Acl/oyd (1859), 5 
Jar. (n. p.) 1053; Johnson v. Cooke (1872), 17 Sol. Jo. 30. It is otteri 
ditlicult to distinguish between cases tailing under this rule and eas(‘s 
wheie an excessive exorcise of power is held to amount to an excess of 
jurisdiction. The di.stiucLion is probably a question of degree ; compare, 
e.q., Ackerley v. Parkinson, supra, with Baiton v. Bricknell (1850), 13 Q. B. 
393, wdieie it was held that, but for the protection atforded by the 
Justices Protection Act, 1848 (11 &: 12 Viet. c. 41), s. 1 (see p. 333, post), 
the defendant would have been hablc (svo Barton v. Bricknell, supra, per 
CoLURiDUE, J., at 2’. 390; and compare Clark v. Woods (1848), 2 Exch. 
395). 

(o) 16 Tar. 1, e. 10; 31 Car. 2, c. 2; see lilies ('oxs'iiruTiONAL 

Law, Vol. VI., p. 379, note (c) ; Crown Practice, Vol. X., pp. 4t 
et seq. • 

(p) 16 Car. 1, c. 10. This applies only to attempts to continue or re- 

establish the peculiar juii&diotion over life and liberty formerly exercised 
by tbe Privy Council, tho Star Chamber, and cerium local courts in 
W.alcs, Lancashire and elsewhere, v\hich were aboli.'^hcd by tho Act ; see 
ibid., BS. 1, 2, 9. ' 

tq) Ibid., S. 4. 

(r) Ibid., s. 6. 

(s) Ibid., B. 6. This, apparently, applies only to the ofrences mentioned 
in note (p), supra, and to cases of illeg<il imprisonment by Royal Warrant 
or by the Privy Council (Habeas Corpus Act, 1679 (31 Car. 2, 0 . 2), a. 6). 

(t) Ibid., 8 . 9. This provision seems to apply to every case of unlawful 
refusal of the writ. 
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Sub-Sect. 4. — Special Pi'oviaiona a» to HraqistraUs, 

678 . The position of jubtices of the poai*? when acting in the 
exercise of their judicial functions (a) and within their jurisdic- 
tion (2/) is probably the same as that of other judges (c). There 
is no doubt that they are absolutely protected in actions for 
defamation (c/) and that they have the protection of the record of 
the court while valid and subsiBiing (c). In other ca.ses, subject to 
tho special provisions mentioned below (/), it is doublful whether 
they may not bo liable for damages in respect of injury to other 
persons arising in consequence of any orders or other acts done in 
excess of their jurisdiction (f/). 


(a) As diistinffuislicd from .administrative or merely ministerial functions; 
see note (k), p. .‘12 ‘5. ante. 

(h) As to e\CfS8 ot juiKdiction, see p. .I.'lll, post. 

(c) This qiiP'stion is doiibifnl, owing to tho wording of the Justices Pro- 
tection Aci, 1818 (11 & 12 Viet. c. 44), s. 1 (sec p. po&t), in which it 
is enacted that “ cvciy action against a justice of the peace for any act done 
in execution ol his duly as a jublico with rosnect to any matter within his 
jurisdiction . . . shall be an action on the ( ase,” alleging and proving 
that the defendant acted maliciously and with at reasonable and probable 
cause ; SCO, further, note (q), injta. 

(d) See title Libel and SLA\i>ER, Vol. XVHI., p. C80. 

(e) See note (y), p. 323. mite; Y. B. 9 Kdw. 4 (1469), 3, pi. 10; Y. B. 
21 Edw. 4 (1481), 67, pi. 49 ; (hay v. Cookson (1812). 16 East, 13 ; Bntlain 
V. Ktnnaird {IS I 1 Jlrod. Bing. 432 ; Jjasien v. Cmew (1826), 3 B. & C. 
649 ; GeUn v. LTall (1867), 2 JI. A K 379. 

(/) See tho te\i, ai/m, and p. 339, As to the protection of 

constables and iiersons aiding under the wairants of justices, see pp. 320, 
321, n7iie. 

{q) In lavqiir of liability tlic autlioiiUes aic — (1) tho wording of tho 
statute cited in note (o), hupra , (2) tho ftvet that such liability appears to 
have boon assumed by the court in Kuhy v. Simpson (1854), 10 Exch. 358 
(see, however, the explanation of this ease given in Gclen v. Hall (1857), 
2 II. & N. 379, by Waison, B., at p. 391), and in Burley v. Betlmne (1814), 
I Marsh. 220 ; (3) tho following obiter dicta, many of which will be seen to 
bo somewhat weak : — West v. Smallwood {183S}, 3 M. & W. 418, per Lord 
Abingeu, C.B., at p. 421 ; Cave v. Monniatn (1840), 1 Man. &r G. 257, per 
Tindal, C.J., at p. 263 ; Linfoid v. Fitzroy (1849), 13 Q. B. 240, per 
Lord Denman, T.J., at p. 247 ; Taylor v. Nesfield (1854), 2 "VV. ll. 
474, per Colekidle, J. ; Kendall v. 'W^ilkinson, (1865), 4 E. dc B. 680, per 
Lord Campbell, C J , at p. 689 ; bee also Lane v. Santeloe (1718), 1 Stra. 
79 (not followed ujion another poiht in Lowfield v. Bancroft (1731), 2 Stra. 
910). The whole ‘•ubject w>as tully argued and discussed, but not decided, 
in Gelen v. Hall, Tho authorities for the proposition that 

justices stand in the same position as orhor judges are — (1) the title 
and objcct’of the .liistices Protection Act, 1848 (11 & 12 Viet. c. 44), which 
is .an enabling, not a* rcbtraining. Act {Barton v. Bricknell (1850), 13 Q. B. 
393, per (’’OLERiEi r, J,, at pp. 396, 396, and per PBtLE, J., at p. 398 ; Bait 
V. Barkinson (Ifial), 20 L. J. (M. c.) 208); (2) Gelen r. Hall, supra, 
per Pollock, B , at p. 393, where he says, “ The question is not 
whether a magibti.ile who, without any evidence, wdfully and maliciously 
convicts . . . is ]i iblo to an action, but whether a man who has really 
acted 08 a judge hli.ill have that question tried before a jury” ; quoted and 
approved in Soptl \ . Stansficld (1868), L. B. 3 Exch. 220, by Bramwell, B., 
at p. 224 ; (3J tin ro is no distinction in principle between the case of a 
magistrate and that of any other inferior tribunal, and the absolute 
immunity of such tribunals was not established until after the decision in 
Gelen v. UaU, supra ; see the cases cited in note {d), p. 324, onto ; (4) there 
is no distinction in principle between an action for defamation and any 
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679. 'Justices of the peace acting within their jurisdiction are 
protected against actions brought for any act done by them, unless 
it is proved to havo been done maliciously and without reasonable 
and probable cause (h). 

The phrase “ acting within their jurisdiction ’* means where 
the justices have acted with such irregularity as to be liable for 
exceeding their jurisdiction, but the irregularity is comparatively 
trivial (t) or, in other words, means acting just outside their 
jurisdiction. 

680. A lesser degree of protection is afforded to justices of the 
peace who act in matters in wliich they have no jurisdiction, or who 
exceed thoir jurisdiction in such a manner that the act for which 
they are sued could by no ^Kissibility be justified by the statute 
under which they are proceeding (j). In such cases, no action lies 
for anything done under a conviction or order (A;) until the con- 
viction (/) lias been quashed ; and no action lies for anything done 
under a warrant to ensure appearance unless the conviction or 
order (if any) has l)oeii quashed, or, if a previous summons to 

other, the obioot of the privilege being <o secure iho indopendeiiee of the 
courts (seo Imiv v. Lleu'cllyn, flOOd] 1 K. 13. 487, (\ A., and the eases cited 
in Hole (^f), p. 324, ante ) ; (5) thcie is (v\itli the possible exception of Lane v. 
Sanleloe (1718), 1 Stra. 79 ; not followed upon nuotiier point in Lmfield 
V. Bancroft (1731), 2 Stra. 910) no recorded caso of a magistrate being 
held liable when acting within his jurisdiction. 

(h) Justices Protection Act, J848 (11 & 12 Viet. e. 44), s. 1; and Boo 
title Magistjr^tes, Vol. XIX., pp. 530, 557 646, note (A). 

(i) Tlio Justices Proteotion Act, 1848 (11 & 12 Vict. o. 44), “is one for 
tlie protection of justices and theiefore assumes that the justice has been 
guilty of some irregularity or he would not need protection “ {Barton v. 
Brielcnell (1850), 13 Q, B. 393, per Coleridge, J., at p. 396) ; see Eatt v. 
rarUneon (1851), 20 L. J. (m. c ) 208. 

( i) For this explanation of the words “ exceeded his jurisdiction,” see 
Eatt V . Parkimon, ftupra, per Jervis, C.J., at p. 212 (whore lie gives as an 
example for such excess the case of Leary v. Patrick (1850), 16 Q. B. 266) ; 
see Barton v. Bricknell (18.'50), 13 Q. B. 393 ; Kendall v. WilJdnson (1866), 
4 E. & B. 680 ; Bolt v. Ackroyd (1859), 6 Jar. (N. s.) 1053 ; Pedley v. 
Davis (1861), 10 C. B. (n. s.) 492 ; Pease v. CMyl^r (1861), 1 B. & S. 658 ; 
B. V. Nunneley (1858), E. B. «Sc E. 852. The judicial acts of a justice of 
the peace fall, therefore, into lour classes : — (1) lie may have acted wholly 
without jurisdiction or have so grossly exceeded his jurisdiction as to bo 
deprived of all protection except that provided by the Justices Protection 
Act, 1848 (11 & 12 Vict. c. 44), s. 2 (see the text, infra) ; (2) he may have 
exceeded his jurisdiction in a matter not the baais of the complaint, and in 
Bucli a way that his acts could have been justified if the pioecdure had 
been regular, and yet have so exceeded his jurisdiction as to be liable at 
common law, but entitled to the protection of the Justices Protection Act, 
1848 (11 & 12 Vict. c. 44), s. 1, unless acting maliciously and without 
reasonable and probable cause (sec note(t), supra); (3) be may have 
been guilty of au irregularity so slight as not to render him liable at 
common law or to vitiate his warrant or conviction (see p. 331, ante); 
or (4) he may have acted regularly and within his jurisdiction, aiM thus 
be entitled to full judicial protection ((e). p. 332, ante). 

• (A) See Massey v. Johnson (1810), 12 East, 67 ; Gray v. Gookson (1812), 
16 East, 13. The necessity for quashing before action applies only where 
there has been a conviction, not to a mere remand warrant {B. v. Isle of 
Ely Justices, Ex parte GUUng (1856), 4 W. R. 13). V 

(0 The words “ or order ” seem to have been dropped out of the 
Justices Protection Act, 1848 (11 & 12 Vict. o. 44), s. 2. here. 
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PcTBLic Authorities and Public Ojbticebs. 

apiiear (m) has been duly served upon the plaintiff, un^lees such 
Hiimmons has been obeyed (m). 

681. No action lies against a justice who, in good faith and with- 
out collusion, issues a distress or commitment warrant upon a con- 
viction or order made by another justice (o). 

Wlioro a poor rate has been made, allowed, and published, no 
action lies against a justice for the wrongful issue of a distress 
warrant on tlie ground of an irregularity or deft‘ct in the rate, or on 
the ground that the plaintitT was not liable thereto ( 71 ). 

No action lies against a justice who has grant'd a distress or 
commitment warrant for any defect in the conviction or order upon 
wliich it was granted, if .such conviction or order is contirmed on 
ajipeal (q). 

682. No action lies against a justice for anything done by him 
in the exercise of any discretion conferred ujion luni by statute (?•). 

683. No action against a justice for aiiylliing done hi the execu- 
tion of bis ol'lice nuiy be liroiight in the comity court, if the justice 
objects («); and, it any action foi bidden by .iny ot the above-men- 
tioued provi.sions (0 is eommeucod in any eonrt, tlio proceedings 
may !>(» set aside liy such coiiit on an alti :avit of the facts (//). 

684. ff, in any action against a justice for acts dono in tlio 
execution of his olhce, it is proved that the plaintitf was guilty of 
the oll'ence cliargod, and thit the punishment was not greater than 
the maxiniura allowed by law, ho may not lecovcr more than 
twopence for damages, and no costs may bo allowed him (u). 

Ski’I', 1. Kxd'cibi oj Qua'yi-Judtcuil 

685. Ih'sides judicial persons and bodies strictly so called, there 
are many other persons and bodies wholi.ive authority or discretion 

(m) This provision does not apply to a sinuTnous after conviction to 
show cauHO agains^t a committal for default of payment of a fine {Bessell v. 
Wilson (1853), 1 K. & B. 489); and an appearance by counsel is an 
adequate appearance to a summons {ibid.) 

in) Justices Trotcction Act, 18 18 (11 & 12 Viet. 0 . 44), a 2. 

(o) Jbid., s. 3; .and see title Di'^tbkss, VoI XL, p 222. The action, if 
any, must bo brought against the justice who made the order (Justices 
Protection Act, 1848 (11 Ar 12 Viet c. 44), &. ,3). 

(p) Ibid., 8. 4; and see title Distukss, Vol. Xf., p 212. Here also 
the justice must act within his jiirisdicLioa {H. v. ihent Yarmouth Justices 
( 1860), 4 New Scss (Jas, 313, pci-PATrEso v, J., at p. 3 J 5 ; see al&o note (m), 

р. 330, ante). 

iq) Jus'tices Protection Act, 1848 (11 At 12 Viet, c 44), s C. 

(r) Ibid., 8. 4. I’liis provision is, however, meiely declaratory of the 
general law, as it ha-^ been hold that it ajiplics only wJicre the magistrate 
acta w'iihia his jurisdiction (K. v. Great Yarmouth Justices, supra; see 
also note (b), p. .'i.'lo, post). 

(«) Justices Pioteetion Act, 1848 (11 & 12 Viet. c. 41), s. 10, as 
amended by the Public Authorities Protection Act, 1893 (66 & 57 Viet. 

с. 61) (see p. 339, post), and the Statute Law Revision Act, 1894 (57 & 58 
Viet. c. 66). As lo the proper procedure for objection, see Weston v. Snepd 
(1857), 1 H. & N. 703; title County Courts, V’ol. VIII., p. 491. 

(0 See the text, supra. 

{u) Justices Protection Act, 1848 (11 Ac 12 Viot o. 41), s. 7, 

{a)Ibid., a. 13. 
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to decide upon matters affecting other persons (6). All persona 
exercising such f/t/«.«i-judicial powers, and all parties, advocates, and 
witnesses l)efore them (<*), are entitled to a leaser degree of protec- 
tion if the full judicial i)rotection is not available. That is to say, 
in the absence of fraud, collusion, or malicious motive (ri), they are 
not liable to any civil action at the suit of any person aggrieved by 
their decisions or by words used in the course of the proceedings 

686. This rule extends not merely to persons exercising judicial 
discretion in a formal manner upon the arising of a dispute aiid 
upon evidence, but also to ^/aaai-arbitralora appointed to decide 
matters upon their own knowledge or professional skill for the 
purpose of preventing disputes between the parties to a contract 
Such persons are protected from all liability for negligence oven at 
the suit of the party who employs them, unless the negligence arises 
in a matter outside the scope of the questions in the determination 
of which they owe a duty to he fair and impartial towards hotli 
parties (y). The case of an arbitrator appointed by the court has 


(6) include jiisiiocs (see title MiGivruvTES, Vnl. XJX., pp .>31 

et seq.), local councils (see title Lo('\l (tovcknmlnt, Vol. XIX., pj). 221) 
et aeq.), and other public ofllcials oxoicisiiig adimiiibtrativo powers, ai hitra- 
lors (see title Akbituvuon, Vol. I., pp 437 et seq ), and purely doinoslic 
tnbuiials, such as couiniittees of clubs (see title t’nniis, Vol. IV., pp. 405 
et aeq ; and sec note (1), p. 337, poat). 

(c) Wituchscs and advocates aio protected by the ordinal y law of 
privilo'^e ; see title Libel and ISlani>kk, Vol. XVIIT., pp 077 et aeq, ; and 
see note (^), p. 336, 

{d) The only direct decision tliat such quaai'ixidicial tribunals arc liable 
in case ol nuilioo beini? piovod is Royal Aquarium and Summer and M inter 
Garden Society v. Rarkinaon^ [1892) 1 Q. B. 431, (\ A. (as to which see 
p. 324, ante, p. 344, post) ; hut there are many dirfa, and there is little or 
no doubt as to the law ; see U'llla v. 2Jaccarmick (1702), 2 Wils. 148, 149 ; 
Cullen V. Morns (1819), 2 Stark. 577, per Abbo'IP, (’..J., at pp. 5H7 et t,<‘q ; 
Ludbrooke v. Barrett (1877), 46 L. J. (Q. b.) 798, per Grove, J., at p. 800 ; 
Stevenson v, Watson (1879), 4 C. P. I). 148, per Denman, .)., at p. 101 ; 
Tullis V. Jacson, [1892] 3 (Jh. 441, per rniTTV, J., at p. 446 ; Chambers v. 
Goldihoipe, liestell t. Aye, |1901j 1 K. B. 624, C. A., per A. L. Smith, 
M.R., at p. 633. 

(fl) Bnppa V. Rose (1871), L R. 7 C. P. 32; affirmed (1872), L. K 7 
C.P 525, Ex. (Ml ; Thar.sis Sulphur Co. v. Lofiua (1872). J.. R. 8 (\ P. I ; 
see the eases eiU'd in note (d), supra; and see title Libel and Slandiu:, 
Vol. XVllJ., pp. 677 et seq. It has been said that, after the setting? asitle 
of an award for such riegligeiice as amounts to fraud, the arbitrator could 
be sued for the return of ms fees as upon a total failure of consideration ; 
Bee Be Ball dnd Binds (1841), 2 Man. & G. 847, 853; title Arbitration, 
Vol. I., p. 459. 

(/) Cumbers v. Goldtkorpe, Besiell v. Aye, [1901] 1 K. B. 624, C. A. 
(compare, however, the dissentient judgment of Romer, L J.. at pp. 642 
et seq.). As to the circumstances in wliich a person oreupies this position 
of quasi-axbitT&toi as distinguished from that of true arbitrator, s<‘e titJe 
Arbitration, Vol. I., p. 440, and the cases cited ibid., note (i) ; eee also 
Carmichael v. Stonewood Patent Fire-proof Flooting Co. (1911), Times, 30th 
January. 

ig) See title Arbitration, Vol. I., p. 4.39. Instances where a defendant 
has been held liable are: — Jenkins v. Betham (1864), 16 C. B. 168 ; Turner 
V. Qoulden (1873), L. K. 0 G. P. 67 ; Saunders and Collard v. Broadstairs 
Local Board (1890), reported in 2 Hudson on Building (Contracts, 3rd ed., 
p. 169 ; Beyers v. James (1891), 8 T. L. R. 67, C. A. As to the 
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not yet )>eeu decided, but it would proliably fall withiu the rules of 
complete immunity (A). 

687 . All persons exorcihing judieitil or 5 -judicial functions 
iniiht ob.^erve the following rules: (1) if tlie tribunal consists of 
several inombcrs, tli(3y must sit and deliberate together and not 
bepaviitely (i) ; (2) they must have due regard to the dictates of 
natural justice — that is to say, the members of the tribunal must 
not be judges in their own cause, or have any iiitoiest or bias in 
the Tiiiitter (/i); and (3) the parties must be afforded an opportunity 
of being lieard (1). 


liability of arcliiloota acting a', arbitrator'^ under a building (‘ontiact, see 
title Buii.dino Cois'iiiAns, Knginej.ks, am) ARmiini'is, Vol. 111., 
pp. 283, 292. 

(h) 'J'lio ease of an aibitiaior iiomiiiaLed by statulo a])j)eaTS to bo analo- 

gous to that of coiniiiirtsioneirt (see nolo (_/), p. .‘^25, mile), wJiero the aibitra- 
1 ion is under the terms of a statute othci than the Arbil ration Act, 1889 
(.■)2 At .l.'l Viet, e 49), but, where the urbitiator is not nnniod by tlio siatuto, 
bo would ]»robably be upou tho same looting as if a])poiuted by the pai lies 
by siitnnissiuii under that Act (see title A 'UITKA iioN, Vol. I., p 492); 
sec also notes (i). (/•'*), infia. The position ol \Mtnesses pi obably depends 
upon whether the tribunal has power to eomp'd their atlendanee 01 not; 
in the former case they enjoy complete immunity, and m tho latter ineio 
ordinary privilege; see Moore v. liootk (1797), 3 Ves S.IO ; JCx purte 
Temple (1814), 2 Ves. & H. 391, per Lord L.C., at p. 39.'> (ivliorc the 

somewhat analogous question of freedom from ariest was considered). 

(i) For this purpose, the nomination ot overseeis of the poor by justices 
(/£. V. Forrest (1789), 3'JVrin Rep. 38 ; Penneyv. Slade {Wi'd), 7 Scott, 28r)), 
and tho making of an award by aibitrators {Stalworth v. Jrmt (1844), 13 
M. & W. 4(50), Yiavo beeu held to bo judicial acts ; bee also title AiiBiaitA- 
TION, Vol. I., p. 470, note (m). 

(fc) Intere.st to disqualify the tribunal may be pecuniary or otherwise. 
Tho least pecuniary interest, however unlikely to bias the judge’s mind, is 
fatal (7)n«e» v. G randJ unetion Canul (Projfrietore) {18o2), 3 11. L. Cas. 759 ; 
Ji. V. Owth) idtfo (Ixceordcr) (1857), 8 li. & B. 637; London and Horlh 
Western Hail. (Jo. v. Lindsay (1858), 3 Macq. 99, II. L. ; JR v. Gnisford 
(1891), 66L. T. 24). Indebtedness to a party isnot, however, such interest 
{Morgan v. Morgan (1832), 1 Dowl. 611) ; nor is bare trusteoship {li. v. 
JF^ana (1866), L. R. 1 (j. II. 230). Noii-poeuniary inteicst must bo suoli as 
to create a mal bias {H. v. Hand, supra; B.y. Meyer {181 o), I Q. R. 1) 17"; 
H. V. Gaisford, supra , 72. v. London County Council, 7i’.T parte Akkersdi/lc, Fjc 
parte Fennenw, [1892] I (j. B. 190) ; for example, see 72. v. MUledge (1879), 
40 L. T. 748 (membership of prosecuting sanitary authority) ; 72." v. Alla7i 
(1864), 4 B. & S. 915 (membership of committee of pi oseeutin|r association) ; 
Becquet v. Lempiiere (1830), 1 Knapp, 376, P-, F. (relationship); not, 
however, mere uuunbership of a prosecuting association {Leeson v. General 
Council of ' Medical Education and Hegistration (1889), 43 Ch. D. 366, 
C. A.) ; nor previoufe engagement as counsel, although it is usuul in such 
case for a judge to withdraw {Thellunson v. Hendlesham (1859), 7 
H. L. Cas. 429 ; ^oe title BAimisimis, Vol. II., p 397) ; nor the prior 
expression of an opinion {R. v. Alcock, Ex parte Chilton (1878), 37 L. T. 
829 ; see 72. v. Foirant (1887), 20 Q. B. 1). 68 ; He Empire Theatre, H. v. 
London County Council (1894), 71 L. T. 638). As to the exceptional 
position of the noiise of Lords in regard to this rule, see Jjondon and North 
Western Rail. Co. v Lindsay (1858), 3 Maoq. 99, H. L. It has been held 
that, where tfie judge is interested, his mere deputy is disqiialilied 
{Brookes v. Rivers {EaA) (1668), Hard. 603) : but not if the deputy is really 
an independent judge {Ex poke Medwin (1853), 1 £. & B. 609 (ohaucellor 


( 2 ) For note (I), see next page. 



Part II.— Exemptions from LiABiLiTr. 

If the rules of natiiial justice are not observed, the decision 
will be voidable, not absolutely void (in). If such a decision 
involves a right of i)roperty, the right will be protected by injunc- 
tion (n), or if it involves a breach of contract an action for damages 
may lie (o). If the rules of natural justice are not broken, the 
courts will not interfere with the judgment of any domestic tribunal 
acting witlini its jurisdiction (p). 


nl a dioce«'e) ; Dime#, v. Grand Jnnrlion Canal [Proprietors) (1852), 3 11. L. 
Tas 75!> (vicp-rhancHJor) ). See also the casi^ of the Mayor ot Hereford, 
who \v as “ laid by the lioela for Hittinf; in judgment in a cause wheio he him- 
self was les.sor ot the |ilaintjlT in ejectment, though he by the charter was the 
hole judge of fho eouit ” (A)wn. (1608), 1 t^alk. .396, werHonr, C’ J. ; and 
see the lads set out in WngJit v. ('rump (1702), 2 hd. liaym. 766); see 
also (ifles Intoxicaiino I/IQuors, Vol. XVllI., p. 64; Magistrates, 
Vol. XIX., pp. SjI el beq. 'I lie iiilo is not confined to tribunals imposed 
by law, but aiipliea to eoiitiaeiual tribunals, arbitrator or referees; see 
Idle Arbiiiiaiion, Vol. I., pp 478 el^scq. : Earl v. Slacker (1692), 2 Vern. 
251. In such caws flu* lule as to' i*ceuuiiiiy interest is different, and 
it is not fatal iinlosi, there is real bias (liriqht v. River Plate Construction 
To., [1900] 2 (3i 835 ; Antlnll v. Maiiehester ('ot poralion (1892), *8 

'L\ L. J{. 51,3; Eckeibht/ v. Mersey Docks and Ji arbour Hoard. [1894] 

2 Q. it. 667, C. A.); and an uibitialor may be appointed expressly to 
represent a party [Ires and Panker v Wtllans. [1894] 2 Ch. 478, C. A. ; 
Seoli V. Liverpool Cot poraiton (1858), 1 tliff 216) ; and lie may even have a 
liu'ther inteiest unknown to the other paity [Raiiqer v. Otent IVestern 
Rail. Co. (1854), 5 11. L Cas. 72 ; Jackson v. Barry Rail. Co., (1893] 1 Ch, 
238, C. A. ; Hutchinson v. llaywaid (1866), 15 L. 3*. 291) ; unless he is 
aetitally biassed or Ins mind is made up [li'emp v. Rose (1858), 1 Gift. 268 ; 
Kimberley v. Dick (1871), L. H. 13 J£q. I ; Nuitallv. Manchester Corpora- 
tion, supra ; Jackson v. Harry Rail. Co., supra). It is possible to waive 
objections to an aibitrator on the ground ot interest or bias [Re Elliot 
anti South Devon Had. Co (1818), 2 Do G. & l^ra. 17 ; Re (JloiU and Metro- 
politan and Disttiit Rad. Cos. (1882), 46 L. T. 141) ; and in some cases 
hueli waiver is iinplied from the ciicumstances ; see Ellis v Hopper (1858), 

3 II. & N. 766. As to the special application ot these general rules to 
magistrates, see title MAGiSTUArus, Yol. XIX., pp 551 et seq. 

il) The lulo as to the obscr\ance ol the lulcs ol n.atur.'il justice applies to 
all courts [Rc Pollard (1808), L U. 2 l\ <’. 106), and to all domeHtic tiibunals 
[Fishery. Keane (1878), 11 Ch D. 353, I/abouchere \ . Wharnclifle [Earl) 
(1879), 13 Ch. D. 346; Dawkins \. Antrohus (1881), 17 Ch. 1>. C15, (J. A , 
per .Iamcs, LJ., at p. 030; Haird v. Wells (1890), 41 Ch. D. 661, per 
Stirling, .1., at p. 670 ; Cotmiehaely. Slone wood Patent Fire-Proof Floorina 
Co. (1911), Times, 30th .Ijiiujiry ; see Hope v. P Anson and Wenth&tbi/ 
^1901), 18 T. L. R. 201, C. A., per Stirling, L J., at p. 205 ; and see Urn 
cases cited in note [k), p. 336, ante). As to how tar waiver of this rule is 
possible, see Tjabouchere v. Wharneliffe [Eail), supra, and Keiakoose v. Serle 
(1844), 4 Moo. P. C. C. 459 (where it w'as held to be contrary to public policy 
that an olliecr of the court should be authorised to institute suits in 
which, by reason of a right to fees, he might have a direct personal 
interest). 

(»») Dimes v. Qrand Junction (^anal [I*iopeictors), supta. 

(n) Fisher v. Keane, supra; Labouehere v. Wharneliffe [Earl), supra ; 
Dawkins v. Anirobus, supra; Baird v. Wells, supra; Rigby v. Connol 
(1880), 14 Ch. I). 482 ; compare Osborne v. Amalgamated Society of Railway 

[1911] 1 Ch. 540, C. A. ; and see title Clubs, Vol.,iV., pp. 415 

et seq. 

(o) Baird v. Wells, supra, per Stirling, X, at p. 670. 

(p) Manby v. Gresham Life Assurance Society (1861), 29 Bear. 439; 
Inderwick v. Sneli (1850), 2 Mao. & G. 216 ; Uopkinson v. Exeter [Marquis] 
(1867), L. K. 6 Eq. 63. The courts have no appellate jurisdiction ovcE 


887 

Sbct. 4. 

Bxerelse 
of Quasi- 
Judicial 
Powers, 



338 


Public Authorities and Public Offiobes. 


Sect. T. 

In General. 

i.il 

proM'jioiis as 
to private aij(i 
public Acts. 


Part III. — Statutory Protection. 

Sect. 1. — In General. 

688 . There are a large mini bor of etatutos, imblic and private (</), 
which contain provisions protecting certain person.s, usually public 
authorities, against legal proceedings (?•) by (1) a brief period of 
limitation («); (2) a right to tender amends (0 ; (i3) specially 
adv’MiitagPous terms as to costs (a); and (i) a right to notice of 
action (/>). 

These statutes must be read in the light of two general Acts, 
passed in 1842(c) and 181)3 (d), tho result of ^\hich is as fo]lo^^s. 

As to public general .statutes - 

All such provisions in Acts prior to the 1st January, 1894, 
relating to proceedings wiOiin the scope of tho Act of 1893 are 
repealed (c). 

All such provisions in Acts subsequent to tlie 31st December, 
1893, are in for* e, but the gr.iut by any such Act of a lesser degree 
of protection to a wider class of defendants does not operate as a 
repeal of the Act of 1893 in the matter (/). 

As to private Acts : — 

All such provisions in Acta prior to the 1st January, 1891, as 
relate to proceedings within the scope of the Act of 1893 are 
repealed if inconsistent with that Act (</). 

All such provisions in Acts prior to the 10th August, 1812, if not 


decisions of the iimvcisilics or collcgoa (see titles Touris, Vol. IX , 
pp. 140, 187; Kuuc io>, Vol XTl , pp 00 ci t>eq.), if arrived at williin 
their jiiiisdiclion and in accordance with iiaturfll justice {R. v. Giundon 
(1775), 1 315; Ex parte Dcrt/Zt (1852), 18 Q. B. 047). As to the 

position ot the Inns of Court, see title Barristers, Vol. II , pp. 301 ct seq. 
As to diocesan courts, see title Ecclesiastical Law, Vol. XI., pp. 412, 
505 el seq. ; and see Ferguson, v. Kinnoull {Earl) (1842), 9 Cl. &; Fin 251, 
H. L , for a comparison between the tribunals of the Chinch of England 
and the Church of Scotland. 

(q) These are far too numerous to be mentioned here; the repealing 
schedule to the Public Authorities Piotoction Act, 1893 (50 &u 57 Viet, 
c. 61), alonu contains 108 public Acts of this description. Fur examples, 
see title Limitation of Actions, Vol. XIX., p. 177, note (o) 

(r) These provi-xioiis arc merely “ proceduial,” and are therefore 
retrospective {The Ydun, ri8§9J P. 236, C. A ). 

(s) See p. 346, pobi ; and see title Limitation of Actions, Vol. XIX., 
p. 177. 

{t) See p. 343, pobt. * 

{a) See p. 348, po'^t. 

(6) See p. 349, poit ; and title Action, Vol. I., p. 24. 

(o) I.e., Limitations of Actions and Co-sts Act, 1842 (5 & 6 Viet. c. 97) 
(frequently called Pollock’s Act ”). 

(d) I.C., the Public Authorities Protection Act, 1893 (56 & 57 Viet. o. 61). 

(e) Ibid., 8. 2 and Sched. Among the provisions so ropealed ai-o those of 
the Constables Protection Act, 1751 (24 Geo. 2, c. 44); see note (i), p. 320, 
ante. As to Vhat aio “ proceedings within the scope of the Act of 1893,” 
see pp. 339, 3i4etseq , post, the Acts so repealed, and note {b), p. 340, post. 

{fi Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 620, 
C. A. 

{£) This is the general rule applying to statute law ; see title Statutes. 
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repealed by the Act of 1893, are repealed as to costs (//)» and 
amended as to limitations (t) and as to notice of action (k). 

All such provisions in Acts subsequent to the 9th August, 1842, 
unless repealed by the Act of 1893, are in force (1). 

Protection of this nature may therefore now be claimed under 
(1) the Act of 1893 ; (2) a public Act subsequent to 1893, or not 
within the scope of the Act of 1839; (3) a private Act prior to 
1842, not inconsistent witli the Act of 1893, and read as amended 
by the Act of 1842 ; (4) a private Act subsequent to 1842, and, if 
prior to 1893, not inconsistent with tlie Act of 1893. 

Sect. 2. — Public Authorities Protection Act (m). 

SuJ3 Sect. 1 . — In Ofncrnl. 

689. The protection applies to all actions, prosecutions, or other 
proceedings («) commenced against any person (o), for any act done 
in pursuance or execution or intended execution ( 2 >) of any Act of 
I’arliaiin'iit (7), or of any public duty (r), or authority, or in respect 

(h) fjinitationfl of Action*^ and Co‘«fa Act, 1S42 (5 A 0 Viet. c. 97), s. 1 

and acc pp 3t9, post. 

(i) Liiintatioim of Actions and Costa Act, 1842 (5 & 6 Vud c 97) s. 5; 
and stM* p po/it. 

(A) limitations of Aelions and Cossts Act, 1842 (tl A 6 Viet. 0 97), «. 4; 
and SOP p 34 It, post 

{1) Tho Limitations ot Actions and Costs Act, 1842 (5 & 6 Viet. 0. 97), 
is not piospective ; see Hasher v. Wood (1885), 54 L J (q. b.) 419, A. 

(vi) M.iny ot tho c.iios cited in tlio nolo.^ to this soclion, namely, all 
thoM' decided oailior than 1S94, uro dociNions upon statutes repealed by, 
.iiid consolid«itod in, the Public Authorities Protection Act, 1893 (56 A 57 
Viet. c. 61), but it is submitted that they are still of authority. 

(n) See pp. 344 et uq , post. 

( 0 ) Sec p 340, post. 

(p) See p. 313, jjosf. Wlioie the protection is claimed under a piivato 
\ct, a mere omi'ssioii to do something which oiicht to be done to eomplcto 
the pertoimance of a duty is an aet done m puisuance of such Act 
{Jolliffe V. Walfaseq Local Bon/d (1873), L R. 9 C. P. 62 ; B. v. JVtlliams 
(1884), 9 App Cas. 418, P. C.): but in the inteipictation of a statute iiicoi- 
porating a trading company only such acts as are specifically commanded, 
not inerolv authorised, aic protected {Palmer v. Qiand Junction Bail. Co. 
(1839), 4 M. A W. 749 ; Caipue v. London and Brighton Bail. Co. (1844), 6 
Q. B. 747). 

(o) This applies to private as ucll as to public Acts; see p. 341, post. 
This provision does not, however, apply to a Scottish Act containing 
similar provisions (Public Authorities Piotection Act, 1893 (56 A 57 Viet, 
c. 61), 8 3), uhetlier passed beiore or .xftcr 1893 (Montgomerie db Co., Ltd. 
V. Haddington Corporation, [1908] S. C. 6, 127 ; Duncan v. flamilton 
Magistrates (1902), 5 F. (Ct. ot Scss ) 160), or, presumably, to duties under 
the Foreign Jurisdiction Act, 1890 (53 A 64 Viet. 0. *87), which is not 
repealed by the Pubho Authorities Piotection Act, 1893 (56 A 57 Viet, 
c. 61); see p. 338, ante; and as to tho Crown’s foreign juiisdiction, see 
title COKiaTiTUTioVAL Lvw, Vol. Vf., pp. 448 et seq.; and see noto'(n), 

р. 349, post. Tho Public Authorities Piotection Act, 1893 (56 A 57 Viet. 

с. 61), docs not apply to claims for compensation under the Workmen’s 
Compensation Act, 1906 (6 Edw. 7, c. 68) ; see p. 346, post.^ 

(r) See pp. 341 et seq., post. Apparently the duty imposed by the Act 
must be a public duty, and the Public Authorities Protection Act, 1893 
(56 A 67 Viet. c. 61), s. 1, must be construed as though it ran “ execution 
of an Act of Parlianiont or other public duty ” ; see Parker v. London 
County Council, [1904] 2 K. B. 601, per Ciiannell, J., at p. 605. 


Sect. 1. 
In General 


fSeneral 

application 
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of any alleged neglect or default in the execution of any such Act, 
duty, or authority («). 

Sun-Si:CT. 2.— Persona Entitled to Piot&tion. 

690 . Althougli the protection in terms applies to “ any person ”(t), 
there is authority for saying that only those persons who are in 
some sense public authorities are entitled to claim it {u). It is, 
however, possible that the true restriction may be rather as to the 
duty performed; and that, in the performance of the duties 
hereafter mentioned (a), any person is protected (h). This point, 
however, has not been definitely decided. 


(a) Public Authorities Protection Act, 1893 (.'56 A 57 Vic i. c. 61), s. 1. 
For a Toeent case of ineio default, sec If art v. St. MaryUbone Jioroitgh 
Council (11)12), 76 J. P. 257. 

(0 Public Auihoiitios Proteciion Act, 1893 (56 &: 57 Viet. c. 61), s. 1 

(u) Christie v. Glasqoxr Corporation (1899), 36 Sc. L. R. 094, per the 
Lokd PjiKfiiDKTsT and l^ord M iclaren. at p. 698 ; The Ydiin, [1899] P. 236, 
C. A., per .Teunb, P., at p. 239; Lyles v. Southend-on- Sen Corporation, 
[1005] 2 K. P. 1, P. A , per V'aumian Witt.iams, L.J., at pp. 12, 13 ; The 
Johannesburg, [1907] P. 65, per Paicves, P., at p 72, 

(a) See p]) 341 et seg., poet. 

(ft) TJie ar/ijumoiii in favour of thi-^ view is a'^ follows : — Tlie scope of the 
Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), inust be 
deduced from its titles both short and long {Fielden v. Morley Corporation, 
[1899] 1 Ch. 1, C. A.; affirmed [1900] A. (!. 133 ; A.-O. v. Margate Pier 
and Uarbour {Company of Propruton), [1900] 1 Ch. 749; Milfoid DoeJes 
(Jo. V. MtJford Haven Urban District Council (1901), 65 J. P. 483, 484, 
(\ A. ; Ambler {Jeremiah) db Sons, Ltd. v. Bradford Corporation, [1902] 2 
Cli. 685, C. A.; Tilling {T.), Ltd. v. Dick Kerr (9 Co , Ltd., [1905] 1 K. IJ. 
662; compare Middleter Justices v. li. (1884), 9 App. Cas. 757, per Lord 
Selboiine, L C., at p. 772) ; and the longer idle and the Public Aulhori- 
ties Protection Act, 1893 (66 & 57 Viet. c. 61), s. 2, show that its object 
was to generalise and amend certain then existing statutory protections. 
Among the provisions so amended a number protecte»i inoio pri\ate 
persons performing public duties, e.g., the Larceny Act, 1861 (24 26 Viet, 

c. 96), B. 113 (arresting an offender under ibid , s. 103 ; see Chamberlain v. 
King (1871), L. R. 6 C. P. 474) ; the Malicious Damage Act, IStil (24 & 
26 Viet. c. 97), 8. 71 (arresting an offender under ibid., s. 61 ; see Hughes v. 
Buckland (1846), 15 M. & W. 346) ; the Coinage Offences Act, 1861 (24 & 25 
Viet. c. 99), 8. 33 (arresting an offender pnder ibid., s. 31) ; Public llealth 
Act, 1875 (38 & 39 Viet. c. 65), s. ^67 (acting in aid of an officer). It is 
submitted that the wording of the short title is not sufficient to deprive 
these persons of the protection hitherto enjoyed. Further, in each case 
where protection ]ias been demed, the defendant has been held not to be 
performing a public duty ; sec Salisbury v. Gould (1904), 68 J. P. 168 (a 
medical man, in private practice, giving notice of a case of small-pox) ; 
Christie v. Glasgow (Corporation (1899), 36 Sc. L. R. 694 (owners of premises 
adjoining a higlnvay doing repairs under notice) The terms of the 
Public Authorities Protection Act, 1893 (66 & 67 Viet. c. 61), s. 2, and 
Sched., raise the question as to whether all the enactments thereby 
repealed are not merely repealed in so far as they apply to proceedings to 
which the Act' ajiplies, and are therefore still in force as to all other pro- 
ceedings ; see title Limitation of Action.s, Vol. XIX., pp. 176, 177. 
No case has yet been decided in which the contention that any of these 
statutes is still in lorce has been urged, and if the view here suggested 
as to the scope of the Public Authorities Protection Act, 1893 (66 & 67 
Viet. 0 . 61), is correct, the importance of this distinction is much reduced. 
It would, in view of this difficulty, be perhaps wiser for a defendant to 
plead both the Public Authoring Protection Act, 1893 (66 & 67 Viet. 
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Sub-Seot. 3. — Dvtif« the Perjormance of which is Protected. BeCT. t. 

691. The protection applies only to the performance of duties - 

towards the public (c). These may be statutory in origin or other- Protection 
wise (d) ; and they include the judicial, administrative, and executive j^ct. 
duties of all Government officers, civil or military (c). — ^ 

Duties in 

692. Tliere are some duties which are only to be regarded as relation to 
public when they are performed by a public authority (/). Thus, Public, 
while public authorities perform public duties when acting not 

only in the collection of rales (//) and as harbour (/z), burial (t), EJ^piISio 
highway (A), education (/) and sanitary authorities (m), but also as authority, 
purveyors of water (/< ) and electricity («), as holders of a market (p) 

c. 61), and any prior Act upon -vvhicb, if not rcpcakd, he would bo 
entitled to roly; see, litlo, l'liISO^H, pp. 240, 241, ante. 

(c) See note (r), p. 331), ante ; Walah v. Southwark Borough Council 
(1U08), 72 J. P. 71. 

(d) Sec Public Authorities Protection Act, 1893 (.56 & 57 Viet, a 61), 
title, 8. 1. 

(c) Hco the wording of ihid.^ ss. 1, 2; and sco Volley v. Fordham^ 

[1904] 2 K. 13. 315 (magistrates); Turley v. Jhiw (1006), 94 L. T. 216 
(high bailin’ of county court) ; JVTcrnan v. Bennett (1898), 1 F. (Ct. of 
Seas.) 333 (police constables) ; compare the judgment of the Lord JusTirE- 
Clerk, ibid, at p. 337; see also iriA^ort v. 1«1 Edinburgh City Royal 
Garrison Aitillory VolunUers (1904), 7 F. (Ct. of Sess.) 168 (volunteer 
regiment and colonel) ; Salisbury v. Gould (1904), 68 J. P. 158. Prior to 
the Ist January, 1804, there was no statute which protected sheriffs acting 
in obedience to ]>iocess (see Copland v. Powell (1823), 1 Bing. 369), but it is 
submitted, for the reasons above stated (see note (b), p. 340, ante), that 
they are now entitled to prolcctioii. 

(J) English v. Metropolitan Water Board (1907), 23 T. L. 11. 313, and 
the cases cited in note (s), ]> 34 2, post. 

(g) M'Fadzean v. Glasgow Corporation (1903), 40 Sc. L. K. 339. 

(h) The y'dan, [1899] P. 236, 0. A. ; Williams v. Mersey Docks and 
Uarbour Board, [1905] 1 K. T3. 804, 0. A. 

(i) 2'oms V. Clacton Urban Disiriet Council (1898), 78 L. T. 712; see 
title Burial and (.'rumation, Vol. 111., pp. 445 et seq. 

(/i) Southwark and Vavxhall Water <'o. v. Wandsworth Board of Works, 

[1898] 2 Ch. 603, C A. ; Christie v. Glasgow i'orporntion (1899), 36 Sc. L. K. 

694; Grand J unction Waterworks Co. v. Hampton brhan JHstrirt Council 
(1899), 63 J. P. 503; OreenweU y. Howell, [1900] 1 Q. B. 535, C. A. ; 

Bosiock V. Ramsey Urban Coimcil, [1900] 2 Q. B, 616, C. A. ; Harvey v. 

Truro Rural Council, [1903] 2 CIi. 638 ; Offin v. Rockford Rural Council, 

[1906] ^Ch. 342 ; see title Highways, Streets, and Bridges, Vol. XVI., 

p. 162. 

(Z) Reid v. Blisland School Board (1901), 17 T. L. R. 626; see title Edu- 
cation, Vol. XII., pp. 15 e< seq. 

(w) Fielden v. Morley Corporation, [1899] 1 Ch. 1, C. A. ; affirmed [1000] 

A. C. 133 ; Cree v. St. Pancras Vestry, [1899] 1 Q. B. 693; overruled upon 
another point in Bostoek v. Ramsey Urban Council, supra ; Markey v. 

Tohpofih Joint Isolation Hospital District Board, [1900] 2 Q. B. 454 ; 

Harrington (Earl) v. Derby Coloration, [1906] 1 Ch. 205 ; Hague v. Don- 
caster Rural District Council (1908), 100 L. T. 121. 

(n) Olippens Oil Co., Ltd. v. Edinburgh rmd District Water Trustees 
(1905), 42 Sc. L. E. 698; sec title Water Supply. 

(o) Chamberlain and Hookham, Ltd. v. Bradford Corporaiign (1000), 83 
L.T. 618 ; Ambler (Jeremiah) <& Sons, Ltd. v. Bradford Corporation, [1902] 

2 Ch. 686, C. A. ; see title Electric IjIGHtino and Power, Vol. XII., 

pp. 660 607. 

(p) NeweasUe (Duke) v. Worksop Urban Oowncil, [1902] 2 Ch. 146 ; see 
title Markets and Fairs, V^ol. XX., pp. 1 et seq. 
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and as undertakers of tramways (q) and light railways (r), 
Kimilar undertakings by private companies or individuals acting 
for their own profit, or for that of particular persons, are not the 
performance of public duties, notwithstanding recitals in private 
Acts that the undertakings are for the benefit of the public, or 
express statutory commands to act in pursuance of the ActB(s). 

The public nature of such duties when undertaken by public 
authorities is not destroyed by the absence of any express statutory 
command, but is implied from the fact that the undertaking is 
confided by the legislature to a public authority and its profits 
assigned to the relief of the rates (f). 

For this purpose puiilic authorities include not only municipal 
bodies and public officers, but also bodies rendering a public service 
without thought of private gain or tho beiiofit of particular persoiis(a). 

Servants anil other iie»’sons acting under tho mandate of a public 
authority, in furtherance of a public duty of such authority, are 
themselves performing a public duty (/j), but an independent con- 
tractor acting under coniraet with the public authority is not(c'). 
Nevertheless, where an Act expressly protects persons acting 
under the direction of a particular boil^ , a contractor xvorking for 
such body under the direction of its engineer is entitled to the 
jirolectioii (i/). 

693. The performance of a specific contract made in pursuance 
of a public duty is not the performance of a public duty(c\ even 

((/) Pmker v. London Comity Council, [1904] 2 K. li .'SOI ; Spittnl v. 
Ghibqow Coiooraiion (1904), 6 l’\ 828 ; Oau’ley v. Beljtibt Coruoralion, [1908J 
2 ]. 11. 34, C. A. 

(r) LyliH V. tSonfhend-on^Sen Coiporation, 1 1905J 2 K. B. 1, C. A. ; bco 
title Thamwvys am) Liout Kati.ways. 

{s) A.-<r. V. Margate J*ier and IJ arbour (Com pang of rroprtelorn), [1900] 

1 Ch. 749: O' Brien w . M ilehelslown Loan Fund, 1 J. li. 282, C. A.; 

Parker London County ('omtnl, Chan null, .1., ut. pp. 501, 505 ; 

Lyles V. Bouthend-on'Sea Corporation, supra, per Vadi.u v^ Wii.liams, 
L.J., at pp. W et seq , following Parker London County Council, supra, 
and dintinguishing Palmer v. G raniiJ unction Hail. Go. (1839), 1 Af. Sc W. 
749, and Gnrpue v. London and Brighton Pail. Co. (1844), 5 Q. U. 747 ; 
Lanarkshire Upper Ward District Committee v. Aiidne and Couth) Uge 
and District Water Trustees (1906), 8 J'\ (('1. of Schs.) 777 ; Enghbh v. 
Metropolitan Water Board (1907), 23 T. L. B. 313. 

(t) Lyles V. Southend-on-Sea ('oiporation, supra, at p, 17. 

(a) The Johannesburg, [1907] P. 65. 

(ft) Greenwell v. Howell, [1900] 1 Q. B. 535, C. A. ; Tilling (T.), Ltd. v, 
Dick Kerr dt Co., Lid , [1905] 1 K. B. 562, per Warm in oi on, J., at p. 570; 
and see title Masikr and Servant, VoI. XX., p. 202. 

(c) Tilling {T.), Ltd. v. Dick Kerr <& Co., Ltd., supra ; and, therefore, 
the public authority i.s not protected tor the acts of such contractor if other- 
wise liable (Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 
620, C. A.) ; and see title Master and Servant, Vol. XX., pp. 264 et seq. 

. (d) Newton v. Fllis (1856), 6 E. & B. 116. 

(e) Milford Docks Co. v. Milford Haven Urban District Council (1901), 
66 J. P. 483, C. A, ; Clarke v. Lewisham District Oouneil (1902), 19 T. L. E. 
02 ; NaUonal Telephone Co., Ltd. v. Kimsion-upon-EuU Corporation 
(1903), 1 Ij.* G. B. 777 ; Sharpington v. Fulham Guardians, [1904] 2 Ch. 
449 ; M^Phie v. Greenock Magistrates (1004), 7 F. (Ct. of Seas.) 240; Hols- 
worthy Urban Council v. Holsworthy Rural Council, [1907] 2 Ch. 62 ; but 
see Holfordy. Acton Urban Council, [1808] 2 Ch. 240. As to the protection 
afforded by certain private Aots» see v. Great Western Rail. Co. (1846), 
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though the defendant is a public authority and the making Sect. 2. 

of such contract would have been ultra vWes save for statutory Public 

powers (/); nor is the performance, even by a public authority, of AuthoritieB 
acts merely i/icidental to the o^^nerBllip of property the performance 
of a public diity(«^/). Similarly, the duty to respect the proprietary 
rights of otliers is not a public duty, and therefore the protection Acts 
is not granted in actions for the recovery of land(/<); but where 'ucidentaito 
the faul>&tance of the claim is not a disputed title to land, but a 
claim to resist an encroachment, the duty not to trespass upon 
land is one which is protected (t). 

694. Private individuals are probably protedod in tlie per- i^xtentof 
formance of duties w’liich received protection under any statute 
repealed by the Act of 1893 (A:), or of administrative duties ])er- luOividuaia. 
formed with no thought of gain for themselves or others (1). They 

are probably also protected in the performance of any act under the 
mandate of a public authority which w'ould have been protected if 
performed by tlie public authoiity itself (/«)• 

Si 11 SncJ. 4..— Ads or (J/inssiona %n 1 taped of vltiih Proiedton ta Ajfoith'i. • 

695. The act, or omission, need not be directly jiistiliahle, as Act or 
this would reduce the protection to a nullity (w). It is sufficient if 

the defendant has a bona fide belief, even without reasonable 
foundation (o), in a state ol facts which, if tine, would give him a jusiiiiabie. 

3 C. B 714; and s<o hdwaide v. Oient \\ t dcin Ruil. Co (1851), 11 (\ B. 
r»88, when lailwaj ovtichargos a\oto ^vltilltl the protection ; and see also 
Dnniea v. Hntm'-ea < oipouUioii (18.73), 8 K\ch. 808, 812, where a breach of 
eontratt wa'. laid not piolocted. 

(f) ShwriyUKjitov v. Fulham (luaidian’!, fl901] 2 (’ll 449; approved and 
distiiiftui'^hcd m Li/lft, V. ^So^^helld on-Sca {'orpoialion, 1 1905J 2 K 11 1, C. A. 

{g) Till's .^ipcai*! to be the latio decidendi ot Walsh v. Sonthwtirh Borouah 
Council (1908), 72 J. T. 71, whoio a public authoiity, luning adopted the 
Public Libiaiics Act, 1892 (,>5 & 56 Yict. c. 53), injured the pl.-iiiitiirs 
picinises by iiegli;',ontly demolishing an old building upon tbcir own pro- 
petty ; sec alwo hdge v. Fai ker {IS2H), 8 II. vV C. 697. 

(h) See Foot V. Maiqale (Corporation (1883), 11 Q. B. D. 299, 301. 

(i) See Offin v. liochjoid Final Council, [1906] 1 Cb. 342. 

(k) See note (6), p 340, ante 

ll) See Clnistic v. (rhisfjow (\n jioiation (1899), 36 Sc. L. K. 694, pei hord 
MA(’L 4 itLV, at p. 698; 'fhe Johaniuabuig, [1907] P. 65, per Baum.s, P., 
at p. 81 

(m) See Idling {7 ), Ltd. v. Did ifetr rf* ( o., Ltd , ri905J I K. B 502, 
per VV/iiiRiNGTON, J., at p .770 ; but see note (c), p 342, ante 

(n) Oieenwnif v. //«;// (1792), 4 Term Bep. 5,73 ; J*ialt v. Jhlhnan (1825), 

4 B. & ('’. 269 ; see Jones v Goodaij (1842), 9 Al. W. 736, pet Aldekson, 

B., at p. 745. 

( 0 ) This appears to be the result of the cases; see Wedge v. Berkeltg 
1837), 6 Ad. Afi El. 663 ; Jones v. Goodaij, supra ; Horn v. Thom- 


per curiam, at p. ; tiv4jnes v. nuciuana, ub4d;, 10 m. or >v. o^o, per 
Pollock, C.B., Roi.m, B., and Parke, B. ; Leete v. Hart (1868). L. R. 
3 C. P. 322, per Byles, J., and Keauxg, J., at p. 325; Oraham v. 
NewcaaUe-on-Tyne Corporation, [1893] 1 Q. B. 643, C. A., per Lopes, L.J.» 
at p- 647. 
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Public ActhorU'Ies and Public Oewo^iiis. 

right to act as he Joea(ji); or if he acts in pursimiice of bis offiije 
and has an honest intention of putting the law into force (g). His 
error may he one of law (/), and he need not have any knowledge 
of the particular statute, if any, under which he acts (s). 

He must, however, have acted colore oj/icii and not for his o^rn 
benefit (0; and ilie act complained of must be in e\ecution of the 
duty and not merely contcni])oraneous with such execution (a). It 
may, however, consist of a threat to act in a particular way, where 
the substance of the action is the right so to act(/>). 

696. In every case the deh'ndant must have acted in good faith, 
and therefore actions for deceit or malicious iirosccution may be 
commenced after the expiration of the six months’ limit (c). But 
the implied “ malice ” requisite for defamation does not exclude 
the possibility of bona fidcs (d). 

Sub-Slci. 5 . — Pmcctdings against ivhtch ProiuUon is Affoided. 

697. Protection may be claimed before any court in the United 
Kingdom (e), and in any action, whether for legal or equitable 


(р) Hughes v. Bueklnnd (]846}, 15 M. &; ^X. 340, explaining Hopkins v. 
Crowe (1830), 4 Ad. &: Kl. 774 ; Horn v. Tkornhotoiigh (J84U), 3 Exch. 846 ; 
Burling v. Harley (1858), 3 II. &; N. 271 ; BohetU v. Orchard (1863), 2 
II. & C. 709, Ex. Cli. ; Heath v. Brewer (1864), 9 L. T. 653 ; Downing v. 
Capel (1867), L 11. 2 C. P. 461 ; Ltete v. Ha,t (1868), E. II. 3 C. P. 322; 
explained m Chamhe/htni v. ITing (1871), L. II. 6 P. 474 ; GriMih v. 
TflJ/lor (1876), 2 0. P. D. 194,0. A. ; Am v. Faceij (1887), 19 Q. B. D. 352, 
0. A. 

iq) Ilaseldine v. Groie (1842), 3 Q B 007 ; liooth v. ('live (1851), 10 C. B. 
827 ; Hermann v. Hene'^ehal (1802), 13 (\ B (n. s ) 392 ; t^elmes v. Judge 
(1871), L. U. 6 Q, B. 724, 728 ; Whealnvfl v .Ifallork Local Loaid (1885), 
62 h. i’. 350 ; M*Fadzean v. Glasgow ('orporution (1003), 40 Sc. L. It. 339. 

(r) Selmes v. Judge (1871), L. R. 0 Q. B. 721, ptr BLACKnrKN, J., at 
p. 728, foliomng Wordsworth v. Harley {IH'dO), 1 B, A; Ad. 301, and Hardwick 
V. Hoss (1801), 7 11. & N. 130; see Weller v. I'oke (1808)9 East, 364; 
Jlazeldine v. Grove, supra. 

\t>) See Bead v. Co/ccr (1853), 13 C. B. 8.50; Ha)dwicL ^. A/ost; (1861), 
7 II. & N. 130, ovoiTuling Smith v. Hopper (1847), 9 Q. B. P)06. 

{t) Irving v. W dson (1791), 4 Tenn It^i. 485 ; Morgan v. Fulmer (1824), 
2 B. & C. 729; Lawton v. MilFr (1818) (uiin ported), referred to in 
G n. &: C. 355; see M'Ternan v. Dennett (1898), 1 E. (Ct. ot Sess.) 333, 
per Lord Macdonald, at p. 338. 

(a) lioyal A quarinm and Summer and Winter Garden Society v. Farkinson, 
[1892] 1 Q. B. 431,0 A.’ 

(b) Grand Junction Waterworks Co. v. Hampton Urban District Council 
(1899). 63 J. P. 603 

(с) Because theie can be no bona fides in the commis.-iou of a fraudu 
lent or malicious ael ; see Pearson v. Dublin Corporation, [1907] 2 I. B. 
27, 82, C. A. ; [1907] A. C. 361 ; 3Fleman v. Bennett, supra ; Keighly v. 
Bell (1866), 4 F. & P. 763, per Willeb, J., at p. 703 ; compare Taylor 
V. 'Nesfield (1664), 3 E. & B. 724 ; Kirby v. Simpson (1864), 10 Exch. 358. 
As to actions for in.dicious prosecution, see title Malicious Prosecution 
AND Procedure, Vol. KIX., pp. 076 et seg. 

{d) Eeid v,%Blislund School Board (1901), 17 T. L. It. 626; and see 
Murray v. M^Svoimey (1876), 9 I. R. C. L. 645 ; but it is otherwise, how- 
ever, in the case of express malice ; see Royal Aquarium and Summer and 
Winter Garden Society v. Parkinson, supra ; and see, generally, title Libel 
AND Slander, Vol. a VIII., pp. 608, 711 et esq. 

(e) Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), s. 1. . 
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relief, for damagofl, for an injunction (/■), for a declaration of 
right (. 7 ), for more than ono of such remedies (/i)* or in any other 
proceedings (i) or prosecution whatsoever (/c). The proceedings 
must, howei'er, be hostile proceedings against the person entitled 
to protection, and therefore do not include actions in rem^ how- 
ever much persons exorcising public duties may be affected 
by the result (/), or bucli i)rocfledings as claims for compensation 
under the Lands Clauses Consolidation Act, 18t5(m), or upon 
a quo u'an’auto(n), the objects of which are merely to liqui- 
date agreed damages duo, or to determine a disputed right to 
an office. 

698. The protection respe'*ting coats does not apply to appeals 
or to interlocutory applications (^<). 

699. No protu'tioii under the Act of can bo claimed by any 
local authority or its ofticor in any proceedings instituted by any 
department ot the Government (p). 

700. The protection is against proceedings for wrongs, and does 
not extend to proceedings in resjiect of breaches of contract or 
implied contract ( 7 ), but the substance of the action must be 
regarded, and the proloction accorded to tlie defendant cannot 
bo avoided by w’aiving the tort, wh<*rc the substance of the claim is 


(A IJanop V, Oshcit Corporation ^ [ISOS] I Cli. 525; Ilolford v. Acton 
Urban Conned, [Isl'S] 2 ('n. JtO ; i^otdhivark and Vaurhnll Water ('o. v. 
Wand(,\rorlh Jioaid of Works, (1898J 2 CIi 903, T. A. ; Gulden v. Morley 
Corporation, [18901 1 (di. 1, ('. A ; artiinied, [1900] A. C. 133; and see 
note {a), p. 319, po'^t. 

( 7 ) Giand Jvndion Wateiwoiks Co. v Hampton Urban District Council 
(1890), 63 J. P. 503 ; heo u\.~G v If esl Ham ( orporafwn (1910), 26 T.L. 11. 
683, 684. 

th) Offin y. Fochford Fuud Conned, [1906] 1 Pli. 342 

{%) This word not deliucd by the Public AutlionJios Proteclion Act, 
1S93 (5G & 57 \ict. c. 61), but picsuni.ibiy lucliidcs proceedings by 
O/Ountci claim and niandainn'^ 

{k) 15ut not, apparonlly, penal ach'ons; see Jlumphriss v. Worwood 
(1894), 64 L. J. (Q n.) 437. 'Ibis ca-sc, however, was decided rather upon 
the ground that the particuJar Roctiou ot the stalulo iiiBtituUng the penal 
action was not repealed ; see Charleswoith v. Jiudgard (1835), 1 Cr. M. & 
B. 896; and compare J,ea v. I'acey (1887), 19 Q. B. D. 352, (\ A. 

(/) The Hums, [1907] P. 137, C. A., following The Longford (1889), 14 
P, D. 34, C. A. ; see Fletehcr v. Wilkins (1805), 6 East, 283, as to the old 
action for replevin. 

(w) 8 & 9 Viet. c. 18 ; Delany v. MefropoUtan Boaid of Works (1867), 
L. R. 2 C. P. 632; affirmed L. R. 3 C. P. Ill, Ex. Ch. 

(n) B. V. GaHer (1904), 68 J. P. 466. 

(o) AmhUr {Jeremiah) dh Sons, Ltd. v. Bradford Corporation, [1902] 2 Cll. 
586, C. A., following Fieldcn v. Morley Coiporntion, supra. 

ip) Public Authorilies Protection Act, 1893 (66 & 67 Viet. c. 61), s. 1, 
last paragraph. Neither of the phrases “ local authority ” and “ depart- 
ment of the Government ” is defined in the Act or has been the subject of 
judicial interpretation. Apparently the Attomey-Geueia! suing at the 
relation of certain ratepayers is not such a “ department ” (A.-O. v. West 
Sam Corporation, supra, at p. 684). 

Milford Docks Co. v. Milford Haven Urban District Council (1901), 
66 J. P. 483, 0. A., per Romer, L.J., at p. 484 ; see Holmorihy Urban 
OouncU V. Holsworthy Rural OouneU, [1907] 2 Ch. 62, and the otlier cases 
cited in note (c), p. 342, an<«. 
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in tort (r). Actions for money had and received are substantially 
claims in tort, notwithstanding* the fact that tlio old form of action 
in such cases wns aaamnpsit (s). Protection may be claimed in 
actions for iiifrinf*ement of patents (t); but proceedings to obtain 
coini)onHation under the Workmen’s Compensation Act, 1906 (m), 
are not protected and do not in any way depend upon tort(t7). 

tSrn Seit. (>. — Nature of the rrotidiov. 

(i.) Pi nod of Ltmttafum. 

701. Tn all cases to which the Act of 18913 (a) applies the pro- 
ceedings must be commenced (/<) within six months (c). 

Special periods of limitation are prescribed by many local and 
personal Acts ; hut in the case of Acts passed before the 10th August, 
1842. the period is now to be road as two yeiirs or, in the case of 
continuing damage, one je-ar from the end of bucli damage (d), 

702. The statutory period, whctlier under the Act of 1893 (a) or 
any other statute, begins to run, as in the case of the Statutes of 
Limitation (c), from the date at wliich the cause of action arose (J). 

Tt liowevei-, there is a continuing can- of action, that is to say, 
either a repetition of acts or omissions of the samo kind, each 

(r) Lules v. Sovthend-an-Sea Coiporaiion, [19051 2 K, B. I, 11, 14, 
18--2(C('. A. 

(s) Midland Rail. Po v. Withinqlon Local Board (1883). 11 Q. B. D. 788, 
794, (\A.; a]'piove«l iii Ltflcnv. i:iouihend-on-Se(i Corporation, supra, and 
SCO Greenway v. Hurd (1792), 4 Term Bop. 553 ; Waterhome v. Keen (1825), 

4 B. & 200, diKliiUTiiishiiig I’mphelby v. McLean (1817), 1 H. & Aid. 

42 ; Selmes v. Judge (1S71), L. 11 0 Q. B. 724 ; ('ree v. St Vancras Vestry, 
[1809J 1 <}. 15. 693; <n<*uuied in Bontoch v. Ramsey C^ihan Council, [1900] 

2 Q. 15 616, (\ A., uiion another point. 

(<) (linmherlain and Ilookham, J^td. v. Bradfoid Corporation (1900), 83 
L. T. 518. 

(«) 6 Edw. 7, c. 58. 

(y; Fry v. Cheltenham Corporation (1911). 81 L. J. (k. b.) 41, C. A. 

(a) Public Aulhorities Protection Act, 1893 (66 57 Viet. c. 61). 

(5) An action is commenced by the issue of the wul. not by service 
thereof on the deteiulant ; see R. S C., Oid. 2, r. 1 ; (PMalley v. h'il- 
mallock Union Guaidians (1888), 22 h. K. Jr. 326 For SVotlisli eases on 
this point, see Alston Y. Macdougal (\BS1), 15 U. (Ft. of Sess.) 78; and 
M'Ternan v. Bennett (1898), 1 F..(Ct. ot Sess.) 333. 

(c) Public Anthoritioa Protection Act, 1803 (56 & 57 Viet, c 61), s. 1 (a). 
It must bo note«l that the' combined operation ot tins provision and of the 
Justices Protection Aet, 1848 (11 & 12 Viet. c. 44), s. 2, which requires 
convictions to bo quashed bpfore any action is commenced in respect of 
them (see p. 333, ante), sometimes makes it impossible to bring an action 
against a justice who has exceeded his jurisdiction. The court, however, 
takes all possible '.tops to expedite the quashing ; see lie Wilson, R. v. 
Trafford (1866), 4 W. K. 55. 

(d) Limitations of Actions and Costs Act, 1842 (6 & 6 Viet. o. 97), s. 6. 
This, although itself a public general Act, is not. it is submitted, repealed 
by the Public Authorities Protection Act, 1893(56 & 67 Viet. c. 61), s. 2, 
where operating merely as an amendment of statutes of the kind referred 
to in the text, svpra ; and see pp. 338, 339, ante. 

(e) See title Limitation of Actions, VoI. XIX., pp. 176 ei sea. 

if) It is submitted that this is so, in spite of the contrary decision in 
Turley v. Dana (1906), 94 L. T. 216 (where the wording of the Public 
Authorities Protection Act, 1893 (56 & 57 Viet. o. 61), which dates the 
running of the period of limitation from “ after the act, neglect, or default 
complained of,” was construed strictly) ; see Volley v. Fordham, [1904] 2 
K. B. 346, C. A. ; Roberts v. Read (1812), 16 East, 215 ; Gillonw. Boddington • 
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causing damage (<7) or a new damage recurring day by day in respect Sbct. 3. 

of an act done once for all (/#), the period runs from the labt of Public 

such acts (i) or items of damage {k). The duration of a trespass for Authorities 
which an action could have been brought at the beginning of the Protection 
trespass (/), or the duration or subsequeut aggravation of damnge 
caused by an act done once for all, is not a continuing cause of 
action (m). 

703. Ill actions under the Fatal Accidents Act, IS lb («), for the Lord 
death of a person, the time runs from the injury and not from the 
death, the cause of action ])oing a single one (o). 

704. A claim for a declaration of right will not enlarge the time Dedaratiou 
for proceeding, which will run from the act of which the plaintjff 
complains (p). 

(1824), Ry. & M. 161 ; Carey v. Jietmond'^ey Borough Council (1J)03), 07 
J. P. 111. Cases on tlio Statutes of Limitation have been cited as govern- 
ing the Public Authorities Pioteclion Act, 1893 (56 & 57 Viet. c. 61). m 
Crumhie v Wallt'em] Local Board, [1891] 1 Q. B 503, C. A. ; Ban ington 
{Karl) V. Bcrby ('orporaiion, [1905] 1 (Jli. 205, 227 ; and see VoterHon v.* 

Glasgow Corporation (1908), 46 Sc. L. K. 10, per Lord Jushce-Clkrk, at 

p. 11. 

(g) The phrase “ continuing cause of action ” occurs in R S Ord. 36, 
r. 58, and is interpreted in Holey. Chard Union, [1891] 1 Ch 293, C. A., 
per Ltndi.ey, L J., at pp. 295— 296. It is held to be equi\al(‘nt to (ho 
words ill the Piihlie Autliorities Brofeetion Act, 1893 (56 & 57 Viet, c 61), 

8. 1 (a) (“coutinnanee of ininiy or damage ”) ; see nairutgton {Karl) 

V. Derby Corpotalion, supia ; Whitehouee v. Fellowri (1861), 10 C. B. 

(n. s.) 765, 779, 7S1; Hague v. Doncaf,tcr Rwal Distnct (^ouncil (1908), 

100 L. T. 121. The negligent nori-peiforrn.ince of a duty is a new hioaeli 
every day the duty is alUiii ed to remain unperformed {Hart v, St. 'Morylehorie 
Borough Council (1012), 76 J. P. 257, per A. 'I\ L\wrence, J., at p. 259). 

(A) See Harrington {Karl) v. Dciby Corporation, supra; A.-O. v. Lewes 
Corporation, [191 1] 2 Cli. 495. 

{i) Hague v. Doncaster linral District Council, supia ; Harrington {Karl) 

V. Derby Corporation, supra ; but, as to damages, compare English v. 

Metropolitan Water Boaid (1907), 23 T. Ij. R. 313, where, however, 

Harrington {Earl) v. Derby Corporation, supra, was uot cited. 

(k) Though continry to the words of Walion, J., in Hague v. Doncaster 
Rural District Council, supra, ,*11 p. 123, this appears to be the true point 
of departure in the cases cited in note (<7), supra; and see Barnett v. 

Woolwich Borough Council (1910), 74 J P. 441. 

{1) See Wordsworth v. Harley (1830), I B. & Ad. 391 ; and see title 
I.IMITATION OF ACTIONS, Vol. XIX , p. .">2. 

(tw) Lloyd V. Wiqncy (1830), 6 Bing. 489 ; Carey v. Bermondsey Borough 
Council, supra ; Spitlal v. Glasgow Corporation (1904), 6 F. (Ct. of Scss.) 

828; Harrington {Earl) v. Derby Corporation, supra, per Buckley, J., 
at p. 227. 

(») 9 Sc 10 Viet. 0. 93 (Lord Campbell’s Act) ; see titles Limitation of 
Actions, Vol. XIX., p 181 ; Master and Servant, Vol. XX., p. 147 ; 

Neolioence, Vol. XXI., jip. 4.55 et stq 

(o) Markey v. Tolworth Joint Isolation Hospital District Board, [1900] 

2 Q. B. 454; followed in Williams v. Mersey Docks and Harbour Board, 

[1905] 1 K. B. 804, 0. A., and in Gawley v. Belfast Corporation, [1908] 2 1. R. 

34, C. A. The Marilime Conventions Act, 1911 (I & 2 Goo. 5, c. 27), s. 8, 
extends the time within which an action may be brought against a vessel 
or her owners under the Fatal Accidents Act, 1846 (9 & 10 Viot. o. 93), 
for damages for loss of life occasioned by the collision of that vessel with 
another from one year to two years {The Caliph (1912), 28 T. L. R. 697). 

As to the retrospective effect of the Maritime (jonventions Act, 1911 (1 & 2 
Geo. 5, o. 27), with regard to collisions, see Th» Enterprise (1912), 28 

,T. L, R. 698. 

(p) Offin V. Rochford Rural Council, [1906] 1 Ch. 342. 
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Act of 1893. 
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(ii.) Tender of Amends. 

705. In cases to which the Act of {<[) applies, the defendant 
may tender a sum in satisfaction of a claim for damages (r), 
despite the general rule of law that tender is only applicable to 
liquidated demands (s); and if, despite such tender, the plaintiff 
proceeds with the action, the defendant may plead the tender before 
action as a defence, alone or together with other defences (r), 
blit must, apparently, pay the money into court (/). If the amount 
awarded as damages does not exceed the tender, the defendant is 
entitled to judgment («). Besides serving as a defence the tender 
may affect the question of costs ( r). 

In other cases the terms of the special Act (if any) must be 
regarded. 

(iii ) Costs. 

706. In proceedings to which the Act of 1803 {q) applies, a 
defendant wlio has recovered a judgment (even by consent (a) ) is 
entitled (/>) to costa taxed as between solicitor and client (<) upon 
tlie scale in force in the court in which llio action was brought (d). 
This provision also applies to the costs of any issue or counterclaim 
upon which the delcndaiit succeeds (c). Pnrthcr, in the event of a 
tender or a payment into court proving snllicient to satisfy a judg- 
ment, incluihug a judgment l)y consent (/), tlie defendant is 
entitled {b) to costs upon tho same scale (other tlian the costs of 
any injunction in tho action) as from tho time of such tender or 
pa,> inent in {(f). 

This provision does not exclude tho usual discretion of the court 
to deprive a successful defendant of costs (/f), or to award to the 


( 9 ) Public Authorities Protection Act, 1803 (56 & 57 Vict. o. 61). 

(r) Ibnl , 8 . 1 (c). 

(i) See JDavys v. Bichardson (1888), 21 Q. B. D. 202, 205, 206, C. A., 
and generally, as to tender, see title Contract, Vol. VI 1 , pp. 417 et seq. 

(1) K. S. C., Old. 22, r. 4. This is the general rule as to pleas ot tender ; 
but, as to statutory tenders, see Jones v. Gooday (1842), 0 Af. & W. 730 

(w) Griffiths v. Ystradyfodwg School Board (1890), 24 Q, B. D. 307. 

(v) See the text, infra. * 

(а) Shaw v. Hertfordshire County Council, [1899] 2 Q. B. 282, 0. A. 

( б ) But see the casses cited in note [h), infra. 

(c) Public Authorities Piofection Act, 1893 (56 & 57 Vict. c. 61), s. 1 (b). 
As to taxation ot costs generally, see title Soliciiors. 

(d) Toi^ V. Borehester Corporation, [1907] 1 K. B. 393. 

(e) Jioberts v. Gwyrfai Bural Council, 1189t»] 1 Ch. 583; Leckhampion 
Quanies Co., Lid. v. Ballinger and ChHtenham Butal District Council 
(1905), 93 L. T. 93, C. A. This provision docs not, however, apply 
to tho costs of appeals or interlocutory proceedings ; see p. 3 45, ante. 

{/) Showy. JIo If ordshire County Council, [1899J 2 Q. B. 282, C. A. There 
tbust be a judgment ; it is not sufficient if the plaintiff takes money out of 
court, giving notice of discontinuance under K. S. C., Ord. 26, r. 1 . In 
such case the delendant is entitled only to the oidinary party and party 
costs from the d.ite of the payment in (Smith v. Northlea^ Bural Council, 
[1902] 1 Ch. 197). 

(g) Public Authorities Protection Act, 1893 (56 & 67 Vict. c. 61), s. 1 (c). 

(h) Boatock v. Bamsey Urban Council, [1900] 2 Q. B. 616, C. A., affirming 
S. C., [1900] 1 Q. B. 367, 363, overruling Oree v. St. Pancras Vestry, [1899] 
1 Q. B. 693, upon this point, and explaining Harrop v. Osse^ Corporation, 
ri898] 1 Ch. 625; see also East y. Berkshire County Courwil (\%\\), 1D6 
L. T, 65. 
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plaintiff costs of issues upon ^\llieh lie has succeeded (i) or costa 
unduly incurred by the defendant (/c), or to allot the costs in cases 
where both parties have partly succeeded (?). Its effect merely is 
that, in the alisence of an order to the contrary, the taxing master 
must tax as between solicitor and client (//;). 

If in the opinion of the court the defendant has not been given 
sufficient opiiortiinity to make a tender of amends, it may award him 
his costs as between solicitor and client («). 

707 . Where similar protection is claimed under any other 
statute, its terms must bo regarded (o). The Act of 1893 repeals 
all such provisions in previous public Acts(p); and all such pro- 
visions in Acts prior to the 10th August, 184*2, whether public or 
private, have also been repealed (q). 

(iv.) Notice of Action. 

708 . In cases to which the Act of 1893 (r) applies, the plaintiff 
need not give any notice of action, unless sin-h notice is required 
by any private Act (.9). The plaintiff should, however, give suftf- 
cient hiforriiafioii to enable the defendant to make a tender before 
action, or he may render himself liable to pay costs (0» although 
he need not do so in the caso of a claim for an injunction, for 
otherwise the defendant would be given a period in which to do as 
ho ])leascd and w'ould stultify the remedy («). 

(«■) Or ot the .action loss the cost of cortam issues, where the plaiutiH has 
eubsttaiitially suoeooded {LecLhampton Quart lee ('o., TAd, v. Ballinger and 
Cheltenham Ixutal District Council (1005), 03 L. T. 93, C. A.). 

(/i) Hee The Johannc'tburg, [1907J P. 05, 87 ; aud see (Hippens Oil To., 
Ltd. V. Edinburgh and District Water Trustees (1005), 42 Sc. L. R. 698, per 
Lord Kinnear, at p. 700, not following Christie v. Glasgow Corpotalion 
(1800), 36 Sc. L. R. 604, upon this point. 

(/) Smith V. Northleach llaral Council^ [1902] 1 C'h. 107. 

(m) North Metropolitan Tramways Co. v. London County Council, [1808] 

2 ('ll. 145. 

(a) Public Authorities Protection Act, 1803 (50 & 57 Viet. c. 61), s. 1 (d), 
a provibion which takes the place of all notice of action chaiisos in the 
Acts repealed by the statute. This power ot awarding costs would jiro- 
bably be exercised only where the defen<lant had at a later stage made a 
sufficient payment into court. As to notice of acticni. see the text, infra. 
In proceedings for acts done or omitted under the Foreign Jurisdiction 
Act, 1890 (53 & 54 Vict. o. 37), or any enactment thereby repealed, the 
couil has no such power; and see note {q), p. 339, ante. As to tender of 
amends, see p. 348, ante. 

(o) The phrase “ full costs ” in a statute does not convey anything more 
than the ordinary costs between party and party {Avery v. Wood, [1891] 

3 Ch. 115, 0. A.) ; see title Solicitors. 

(p) Public Authorities Protection Act, 1893 (00 & 57 Viet, e, 61), s. 2(d). 

(q) Limitations of Actions and Costs Act. 1842 (6 & 6 Vict. c. 97), ss. 1, 2. 

(r) Public Authorities Protection Act, 1893 (56 & 67 Vict. c. 61). 

(«) The Public Authorities Protection Acts, 1893 (56 & 57 Vict. c. 01), 
itself does not prescribe any such notice, and bjibid., s. 2 (a), repeals such 
provision of any public Act falUng within its scope. As to notice of action 
generally, see title Action, Vol. I., pp. 24 et seq. 

(t) See the text, supra. 

(a) See A.-O. v. Ifackney Local Board (1875), L. R. 20 Eq. 026; 
Flower v. Low Leyton Local Board (1877), 5 Ch. D. 347, C. A. Damages 
in lieu of an injunction can be awarded under the Chancery Amendment Act, 
(1868) 21 & 22 Vict. o. 27), B. 2 (Loid Cairns* Act), without notice of action 
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Wliere buch notice is required, the period is that prescribed 
l)y the special Act, or, in case of a private Act prior in date to the 
10th August, 1812, or one stating no particular period, a period of 
one month ( h ). 


Sub-Sect. * 1 .— Pleading and Waiver . 

709. The special facts entitling the defendant to protection must 
be pleaded (c), or the court Tiill not take notice of them {d ) ; and if 
issue is joined upon them the jury must determine it {e). 

The protection can, it is submitted, be waived by agreement 
between the parties, and the defendant may be estopped by liis 
conduct from setting up the statutes (/) ; but protection may be 
claimed even after negotiations for a eettlemeut which led the 
plaiiitiir to bi'lievo that tl o defendant would acknowledge liability 
and so cause him to postpone the bringing of his action {fj). 


Part IV.— Offences by and against Public 

Officers. 

Sect. 1. — Sale of Offices. 

710. The sale of any public office is contrary to public policy, 
and constitutes a misdemeanour {h ) : and the sale or alienation of 
salaries or iieiisions by certain public officers is contrary to public 
policy find consequently void (i). 


having been given (^Chapman, Morsona Co. v. Aw Hand Un<oi 
Guardiann (1889), 2.3 Q. B. D. 294, C. A.) ; and see title Injunciiov, 
Vol. XVII., pp. 212 et seq. 

(6) Limitations of Actions and Oost'^ Act, 1842 (5 & 6 Viet. c. 97), s. 4 ; 
and see title Action, Vol. I., pp. 24, 2.5 ; and compare note (e), ivijra. 

(c) Gregory v. Torquay Corporation, [1911] 2 K. B. 656. The Act is a 
Statute of Limitaiion {-ibid.); and see tiile Limitation of Aciions, 
Vol. XIX., p. 176. 

(d) For the form of- plea, see Bullen and Leake’s Precedents of Pleading, 
6th ed., p. 901 ; and see Gregory v. Torquay Corporation, supra, as to plead- 
ing in county court'^. 

(e) Tliieeldine v. (hove (1842), 3 Q. B. 997 ; Kirby v. Simpson (1854), 
10 Exch. 358 But, if a statute requires notice of action as a condition 
precedent to the giving of any evidence, the judge must decide whether 
notice is required {Arnold v. Hamel (1854), 9 Exch. 404). 

(f) See Paterson v. Glasgow Corporation (1908), 46 So. L. R. 10, per 
Lord Ardwall, at p. 12. 

(fl) Hewlett V. London Country Council (1908), 24 T. L R. 331. 

( h ) See title Cbiminal Law and Procedure, Vol. IX., p. 486. 

(i) See titles Choses in Action, Vol. IV., pp. 400 — 402 ; Execution, 
Vol. XIV., pp. 94 «« seq., 121, 122; Rotal Forces. As to the appropria- 
tion of a portion of the salary of public officers for distribution in bank- 
ruptcy, see title Banerupict and Insolvbnot, Vol. II., pp. 190, 191. 
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Sect. 2 . — Corruption in Office^ and Other Ojfenccsij). 

711. A great number of acts committed by or towards public 
officers are criminal offences either at common law or by statute. 
These include disclosure of official secrets or of naval or military 
information (/:) ; extortion (/) and similar olTences by sheriffs, under- 
sheritfs, bailiffs, or sheriff’s officers (/«)» coroners («), clerks of assize, 
clerks of the peace, clerks of the court or their deputies or officers, 
and gaolers (o) ; oppression (/>) ; bribery and corruption sit parlia- 
mentary and municipal elections (r/) ; bribery of judicial (r) and 
ministerial officers (? ) and of members or servants of a public 
lK)dy (b-) ; breaches of trust by public officers (£) ; obstinate refusal 
to serve as such (0 ; hirceny by public servants (/? ) ; and “ enormous 
misdemeanours tending to disturb or endanger the King’s Govern- 
ment, or to molest or affront him in the discharge of his royal 
functions ” {a). In addition to these, there are further offences, 
both staliitory and at common law, applicable to particular officers, 
such as sheriffs (/j), justices of the peace {c), overseers (d), relieving 
officers (c), gaolers and prison officers ( / ), officers in the army(^, 
j)Ost office servants (/? ), and revenue officers and collectois (?). 

(j) As lo tlie (lial of offences coimuitidl abroad by public officers, see 
tiilo CuiMiNAT. Law antj PiK>rKnuaK. Vol. IX., pp. o."), 289; Criminal 
Juriadiciion Act, 1802 (42 (fco. c 85), ss 1, ff; evidence in aiicli cuscs 
inav be taken on mandamus to a colonial court or by cvainimu's; see 
as. 2—4 ; tides CantiN vl Lvw and Pi:o<’ki>uj?o, Vol. I\.. p. 387, 
note (6); EviOKscr, Vol. Xlll , pp (509 et heq. ; and sco also tides Cox- 
S'iiiutionat. Ij\w, Vol V'l., p. 415; Vol. VIT , p 33; Dupen i)j<. veins and 
Colonics, Vol X , pp 532, 579 , 

(A) See lide'^ CoNsniunov \l Lvw, Vol. VIT., pp 30 et fteq. ; Criminal 
Law anM) PiioeMienn, Vol. IX., pp. 480, 481 ; OlHeuil Sccrcta Act, 1911 
(1 Ac 2 (Jco. 5 e 28) 

(/) See title Ckivitvil Law and Procedure, Vol IX., pp. 481, 482 
(common, law otfimccs). 

(m) Ibid.^ p. 482 (offences under the vStatute of AVo^tn^instc^ the Piist 
(1275), 3 Edw. 1, c. 26 ; the Sheriffs Act, 1887 (50 & 51 Viet c. 55) ; and 
the County Courts Act, 1888 (51 &r 52 Viet. c. 43), s. 51); sec .also titles 
^'OUNi'Y CouuT.s, V'ol. VIII., 1 ). 424; Siilkifcs and liviLirKs. 

(w) See title Criminml Lvw and Procedure, Vol. IX , p. 482 ; see aLso 
tide CoRONims, V<»l. VIII., p. 252. 

(o) See tide Ckiviinai, I.iw and Procedure, Vol, IX , pp 482, 483. 

(p) See ibid , p. 483. 

(</) See tbi(l, p 484; title KLL'ruova, Vol. XII., pp. 525--535. 

(r) See title Crimin \l Law and Procedure, Vol. IX., p. 484. 

(a) See ibid., pp. 484, 485. 

(<) See ibid., p. 486. 

(«) See ibid., p. 644. 

(а) See ibid., pp. 329, 330, note (r). 

(б) See ibid., p. 487 ; title SHnRiFF.s and Bailiffs. 

(o) See title MAGi.srBATE.s, Vol. XIX., pp. 557 et eeq. 

(d) See title Poor Law, Vol. XXII., p. 630. 

(e) See ibid., pp. 541 e£ seq 

if) See titles ('Criminal Law and Procedure, Vol. IX., p. 487; 
Prisons, pp. 235 et seq., ante. 

{g) See title Criminal Law and Pru<’ei>ure, Vol. IX.I p. 488; title 
Royal Force.s. 

(fc) See titles Crtmin.alLaw and Procedure, Vol. IX., pp. 488, 489,644, 
646; Post Office, Vol. XXII., pp. 659 ef»eg., 668 et aeq. ; TelEgrafits 
and Telephones. 

(*) See titles Criminal Law and Peocei>ure, Vol. JX., p. 489 ; Revenue. 
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Skct. 1. — Tenure of 0/Jicr. 

712 . Tho vjirious nipiliotla of appointniout (K), flio onths of 
ofticefO, romnnorniion {t>i\ suporannuiition(n), and teiiuro of olTico (o), 
iipplical)lo to dilforont public oflicors and autliorities, are dealt with 
elsowh('io (/}). 


Sr(T. 2. — Compensation for Abolition of Office. 

Sui{-SE(*r. 1. — In General. 

713 . At common law no jmblic officer has any ri^^ht to com- 
pensation for tho abolition of his office; but, wlicn sucdi an office is 
abolished by statute, it is not unusual for the Icrrislature to j]jrant 
the ri;»ht. In such cases the e.\.tcnt of the rifjiht and tlie person 
entitled thereto mii.st be aseortained from die jiarticular sbitiite {q). 
In recent years compensation has usually been granted in the 
manner and subject to tho conditions prescribed by the Local 


(fc) See title (’ONsriTifTiovAL Lvw, Vol. VI F., up 10 el neq. ; and 
see the tiilc.s icloiiecl to in the list of particular nutliorilies and 
oflioora at pp. IKK) et scq., ante. For flic tt'nuB of appointment to 
the Horne (’ivil Service, the Army, the Xavy, tho C’ivil Sti\)ce of India 
etc., sec tlie “ Abstiact of llnles and Kef^ulatioiis respectiiur I2\.unin,i(ioiia 
therefor ” issued by tho Tivil Service Cimirnissioiiers, which sets out tho 
limits, the tecs, tho subjeelh lor exainiiiation, and the rorpiiioincntK as 
to health, nationality etc. The (Tener,-!! Kpp:ulations issued on the llTth 
February, 15H2, by tho Vivil Service Conmnssioiiers (and liable to altera- 
lion at any time) regulate the examinations tor certain situations included 
in Sched. A. of the Order in (''ouncil of the 10th .Taniiary, JOIO. Other 
Orders in Council relating to the Civil Serviee aro tho.se (iE'21st M.ij. 

26tb April, 18C2; 4th .June, 1870. and 12th \ugust, lt)U7. 

(Z) See titles Cons m u i ion \i. Law, Vol. VII., up. 21 et eeq. 

(m) As to the a]ipropriation of the salaries, half-pay, or pens^ion of 
officers or clerks engaged in the Civil Service amongst their creditors, see 
title BANKUircrcY \nd InsolveStcy, Vol. IF , pp. 190, 191. As to the 
non-a.saignability of salaiies or pensions of public officers, see titles CiroSES 
IN Action, Vol. TV , pp. 4U0 et neq. ; Execution, Vol XIV., p. 94 ; and 
as to the consequent impracticability of obtaining satisfaction of a creditor’s 
claim by the appointment of la receiver, seo titles Exiscu'iion, Vol. XIV., 
pp. 121, 122 ; Rr/'FhvEn.s. As to who is a “ public officer ” for this pur- 
pose, see eases cited in title Receivers. 

(n) As to the provision out of the public funds of money for the 
superannuation and pensions of the Civil Service, seo title Revenue. 

(o) As a general rule, it may bo said that all officers of the Crown are 
dismissible at tlw‘ Crown’s pleasure (see title Constitutional Law, 
Vol. VIT , pp. 80, 81), and that the members of the various statutory 
public authoritic'^. for example, corporations and county counrils, hold 
office in accopdaiK c with the terms of tho charter or statute creating the 
authority. 

(p) See also, generally, the titles referred to in the list of particular 
authorities and officers at pp. 300 et seq., ante. 

(q) See, for example, Mnnicipal Corporations Act, 1835 (5 & 0 AVill. 4, 

e. 76) (repealed) ; Coroners Act, 1844 (7 8 Viet. c. 92), ss. 4, 6 ; Super- 
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Government Act, 1888 (r), with such variations or additions as 
are deemed applicable to the particular case (a). 

Sub-Sect. 2. — Under the Local Ooremment Act, 1888. 

714. The following provisions (b) apply primarily to persons 
whose offices were abolished or transferred upon the creation of 
county councils in 1888. So far as such persons are concerned, 
these provisions are largely, if not entirely, spent ; but they are 
often incorporated in new enactments and in orders altering local 
boundaries, and are therefore still in operation (c). 

715. Compensation must bo paid to any existing officer (d) 
who suffers any direct pecuniary loss by abolition of office or by 
diminution or loss of fees or salary (e). In ascertaining its amount. 


annuation Act, 1859 (22 Viet. c. 26), 8. 7 ; Metropolitan Poor Act, 1867 
(30 & 31 Viet. e. 6), m. 76 ; Poor Law Amendment Act, 1867 (30 31 

Viet. o. 106), 8. 20; Telegraph Act, 1868 (31 & 32 Viet. o. 110), s. 8* 
Public Health Act, 1875 (38 & 39 Viet. o. 55), 8. 309 ; MetropoU8 Toll 
Bridges Act, 1877 (40 & 41 Viet. c. xeix.), a. 20 ; Local Government Act, 
1888 (51 & 52 Viet. c. 41), a. 120 ; Metropolis Management (Plumstoad and 
Hackney) Act, 1893 (56 & 57 Vict. c. 55), a. 11 ; Local Government Act, 
1894 (56 & 57 Vict. c. 73), a 81 ; Local f;overiimeut (Ireland) Act, 1898 
(61 & 62 Vict. c. 37), 88. 109, 115, 119 ; Poor Law Officers’ Superannuation 
Act, 1896 (59 & 60 Vict. c. 50); Tiondon (lo^ernment Act, 1899 (62 & 63 
Vict. c. 14), 8. 30 ; Metropolis Water Act, 1902 (2 Edw. 7, o. 41), s. 47 ; 
Education Act, 1902 (2 Edw. 7, o. 42), Sched. II., r. 21 ; Superannuation 
Act, 1909 (9 Edw. 7, c. 10), 8. 6. 

(r) 51 & 52 Vict. c. 41, a. 120; see the text, infra. 

(а) See the later statutes cited in note (q), p. 352, ante. 

(б) Local Government Act, 1888 (51 & 52 Vict. c. 41), 8. 120. When 
the provisions leferred to in the text apply, no action for damages 
for wrongful dismissal lies {Clarke v. Lcwuthnm Jiorouyh Council (1903), 67 
J. P. 195). 

!e) The provisions referred to in the text are also applied by the 
Loc^ Government Act, 1894 (56 & 57 Vict c. 73), s. 81, and by the London 
Government Act, 1899 (62 & 63 Vict. c. 14), s. 30 (2) ; see also the text, 
infra. 

(d) An “officer” is one who holds any office, place, bituation, or 
employment (Local Government Act, 1888 (51 & 52 Vict. c. 41), s. 100, 
applied by Local Government Act, 1894 (56 & 67 Vict. c. 73), s 76 (1) ). 
It includes all servants; see Leyg v. Stoke Newington Vestry (1895), 69 
J. P. 696, per Day, J., at p. 697). A solicitor, who for years has been 
engaged, when occasion required, to transact the legal business of the 
authority upon the usual remuneration by way of costs is not such an 
officer (ke Carpenter and Bristol Corporation, [1907] 2 K. B. 617, C. A. ; 
B. V. Armagh Urban District Council, [1901] 2 I. R. 28) ; but it is other- 
wise if the solicitor is appointed for the arrangement of legal matters and 
remunerated by a lump sum (7^. v. Local Government Board (1874), L. R. 

9 Q, B. 148; see also Drew v. Metropolitan Board of Works (1883)« 50 
L. T. 138, C. A.). A public vaccinator is not an “ officer or servant ” imder 
the Poor Law Officers* Superannuation Act, 1896 (59 & 60 Vict. o. 50) 
{Lawson v. Marlborough Union, [1912] 2 Ch. 164). As to the position of 
officers of any authority whose powers are transferred, aeefB. v. London 
County CourusU, Ex parte Norris, [1906] 1 K. B. 346 ; B. V. London 
County Council, Ex parte Soriven (1907), 23 T. L. R. 493; compare 
West V. Wilts County Council (1893), 28 L* J. 746, and B. {O^Meuley) 
V. Westport District Council, [1903] 2 I. R. 179, C. A. 

(e) As to what constitutes ‘'removal ** from office, see A.-Ch. v. Boolo 

H.L.— xxm. N 
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regard must be had to the conditions of the appointment (/), to 
the nature of the ol&ce and employment, to the duration of the 
officer’s service, to any additional emoluments ((jf) he is to receive 
under new conditions, and to the emoluments which he might 
have acquired if he bad not refused to accept office under the new 
conditions, and generally to all the circumstances of the case. 
But the compensation is limited in amount to what under the 
statutes and rules of the Civil Service would be payable to a person 
on the abolition of office (/t). 

716. The claim must be made in writing, verified by a statutory 
declaration, stating the whole amount received and expended by 
the claimant or his predecessors in office in every year during the 
preceding five years before the passing of the Act or order, on 
account of the emoluments in respect of which the claim arises, 
and distinguishing the offices in respect of which they have been 
received (i). 

717. The authority must then consider and decide upon the 
claim (k)f and inform the claimant of its decision, but before doing 
so it may require the claimant to give ovidence on oath, and to 
produce all necessary documents (/). 

718. An appeal from the decision of the authority lies to the 
Commissioners of the Treasury {vi), whose decision is final (a). It 

Corporation (1844), 8 Befiv. 75 ; K. v. Bridgewater Corporation (1837), 
1 Nev. & P. (k. b.) 460. (Compensation for “ docroaso of salary ” does not 
entitle an applicant to compensation for increase of work ; his rein(>dy is 
to resign (Gray v. Hackney Borough Council (1904), 2 L. (i. R. 429). 

(/) The fact that he holds office for a year only or even at pleasure does 
not of itself disentitle him to compensation {B. v. Norwich ('orporation 
(1838), 8 Ad. & K1 633; Ji. v. Hatwich Corporation (1842), 2 Q. Jj. 909); 
nor does the fact ot some trivial informality in his appointment, if m 
fact appointed {B, v. Cambridge Corporation (1840), 12 Ad. & KI. 702), nor 
the fact that he was appointed while the abolishing bill was betoio Parlia- 
ment, although tliis may reduce the amount of his eonipensation to a 
nominal sum (Re Lyme Regis, Ex parte Lee (1837), 2 Nov. P. (k b.) n3). 

(g) As to what are “ emoluments,” pee R. v. Postmaster-General (1878), 
3 Q. B. D. 428, C. A. ; Livingstone y. Westminster Corporation, [1904] 2 K. B. 
109 ; R. V. Poor Law Board (1871), L. R. 6 Q. B. 785 ; Lawson v. Marl- 
borough Union, [1912] 2 Clh. 154. 

(h) For the statutes, referring to this subject, see title Revenue. The 
authority is not bound to follow the exact course adopted by the Treasury, 
but must exercise its discretion taking the whole mattor and circum- 
stances into consideration (R. v. Stepney Corporation, [1902J 1 K. B. 317). 
Its finding of fact cannot be reversed by the court, and a resolution of 
the authorit^r after such hndini^ cannot be rescinded by a subsequent 
resolution (Livingstone v. Westminster Corporation, supra). 

(i) Local Goverament Act, 1888 (61 & 52 Viet. c. 41), s. 120 (I), (2). 
The deohiration is made under the statutory Declarations Act, 1835 

& 6 Will. 4, 0 . 62) ; sec title Evidence, Vol. XI II., p. 592. 

• (k) It may be compelled to do so by mandamus if the appeal to the 
Treasury (sen^the text, infra) affords no adequate lemody (R. y. Stepney 
Corporation, §upra). 

(t) Local Government Ac# 1888 (51 & 52 Viot. c. 41), s. 120 (3), (5). ‘ 

(m) As to the Gommissioners of His Majesty’s Treasury, see title CoN- 
etiTUTiONAL Imw, VoL VII,, pp, 100 et seq. 

(n) The appeal untjer tbia itatnte w both as to amount an4 as to titl« 
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may be brought either by the claimant or, if not less than one-third 
of the members of the authority have subscribed a protest against 
the amount, by any subscriber to that protest (o). 

719. The compensation is payable at the date fixed by the 
authority, or by the Treasury in the event of an appeal. It is a 
specialty debt recoverable as upon a bond(p). When paid by a 
county council the compensation is payable out of the county fund 
as general expenses (7). 

72Q. W'hen the person entitled to compensation is appointed 
to an office under the compensating authority, payment of the 
compensation is suspended during his tenure of the new office if 
its emoluments are equal to, or greater than, those of the old one. 
If they are less, he may not receive more than the difference 
between them (r). 

721 All existing officers affected by the establishment or dis- 
establishment of a parisli council are entitled to compensation as 
above mentioned («). , 

Si’n-Shcr. 3. — the Pithlir llenlth Act, 1876. 

722. Under the Public Health Act, 18715 {a), compensation is 
awarded by the Local Government Board {h) to any officer of a body 
entrusted with the execution of any local Act or to any officer of any 
sanitary authority under the Sanitary Acts thereby repealed (r), or 
to any officer of any local authority who, without receiving any 
equivalent, is removed from bis office or deprived of all or any part 
ot the einolumeiits(d) of his oflice by virtue of the Public Health 
Acts, 1872 (c) or 1875(/), or any provisional order made there- 
under. 


(7i. V. Newhun/ Corporation (1841), 1 Q. B. 751 ; li. v. Sandwich Corpora- 
tion (1842), 2 Q. B. 8U6; if. v. Sa/ndwich Corporation (1846), 10 Q. B. 603, 
r>7 J , Ex. (’ll.). An order of (lie Treasury may be invalid if void upon its face 
lor excess of jurisdiction {R. v. Lichfield Corporation (1851), 16 Q. B. 781), 

( 0 ) Local Government Act, 1888 (51 & 52 Viet. c. 41), s. 120 (4). 

Ip) Ibid., B. 120 (tt). An action to recover the compensation was 
held maintainable although tlio order giving rise to the claim for 
compensation provided that it should be paid out of such fund us llie 
county council should direct {We^t v. Wilts County Conned (iSU.3), 10 
T. L. R. 19). 

(q) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 120 (8); and 
see title Local Goveknmbnt, Vol. XIX., ]i. 358. 

(r) Local Government Act, 1888 (61 & 52 Viet, c. 41), s. 120 (7). 

(s) Local Government Act, 1894 (66 6c 57 Viet. c. 73); and see title 
Local Government, Vol. XIX., pp. 249, 250. 

(a) 38 & 39 Viet. c. 65. 

(b) Ibid., s. 309 ; and, as to the Local Government Board, see titie 

Constitutional Law, Vol. VII., pp. 103 et seq. It would appear from the 
statute that the award of compensation is discretionary ; but qwjsre, see 
B. V. Local Government Board (1874), L. K. 9 Q. B. 148. The compensa- 
tion may be by way of annuity or otherwise. • 

(c) As defined in the Public Health Act, 1875 (38 & 30 Viet. 0 . 55), s. 4. 

(d) As to what are emoluments, see B. v. Poor Law Board (1871), L. K. d 
Q. B. 785 ; B. V Postmaster-General (1878), 3 Q, B. D. 428» C. A. 

(«) 36 & 36 Viet. c. 79. 

(/) 38 & 39 Viet. 0 . 55, 
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Part I. — Public Health Authorities and 

Areas. 

Ski. 1. — 77i< VuWk Ptalth Acta. 

^LH-Si(i 1 Sioje find J.i tent 
(i ) in Ueufial. 

723. The scope of the Public Health Acts (a) is not so restricted The pmeial 
as their general title w ould seem to imply, but extends to man> 

(a) These Acts (frequently referied to in this title as “ the Public 
Health Acts ”) oompnse the Public Health Act, 1875 (38 & 39 Viot. 
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plete code. 
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other matters of local administration, such as streets (6), build* 
ing8(c), pleasure grounds (d), markets (e), slaughter-houses (/), 
lire prevention (^), hackney carriages (/t), public bathing (i), and 
sky-signs (A). 

The Public Health Act8(i) deal also with sanitary authorities (m) 
and their districts, their officers (n\ their rating (o) and borrowing (p) 
powers, the audit of their accounts (q), and other machinery of 
administration, including the controlling powers of the Local 
Government Board (/*). 

The Public Health Acts (/) form a code, far from complete, of the 
statute law relating to sanitary authorities and their powers and 
duties (s). Several matters dealt with by other enactments are 
included in this title. 


c. 65) ; Public IJealth (Water) Act, 1878 (41 & 42 Viet. c. 25) ; Public 
Tlcabli (Interments) Act, 1870 (42 & 43 Vict. c. 31) ; Public Health (Pruit 
Pickers’ Lodgiri^js) Act, 1882 (45 & 48 Vict. c. 23) ; Public Health Act, 
1875 (Suppoit ot Sowers) Amendment Act. 1883 (40 & 47 Vict. c. 37) ; 
Public Health ((‘oniirmaiiou of Hyelaws) Act. 1884 (47 & 48 Viet. e. 12) ; 
Public Ilealtli (Otticers) Act, 1884 (47 Ac 48 \ "'t. e. 74) ; Public Health 
(Ships, etc.) Act, 1886 (48 ^ 40 Vict. e. 35) ; Public Health (Members 
and Oflicera) Act, 1883 (48 & 40 Viet. e. 53) ; Housing of the Working 
Classes Act, 1885 (48 & 49 Vict. c. 72), ss. 7 — 10 ; Public Health (Buildings 
in Streets) Act, 1888 (51 & 52 Vict. c. 62) ; Public Health Act, 1889 
(62 & 63 Vict. c. 04) ; Public Health (Rating of Orchards) Act, 1890 
(63 & 64 Vict 0 . 17) ; Public Health Acts Amendment Act, 1890 (53 & 54 
Vict. c. 69) ; Private Street Works Act, 1892 (65 & 60 Vict. c. 57) ; see 
Short Titles Act, 1890 (59 & 60 Viet c. 14), a. 2, Sched. II. ; to which have 
been added the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
o. 53) ; Public Healih Act, 1908 (8 Edw. 7, c. 6). The group is somewhat 
artilicial. It does not include the Public Health and Local (loverrirnent 
Conferences Act, 1885 (48 & 49 Vict. e. 22) ; the Public Health Act, 1890 
(59 & 60 Vict. e. 19) ; the Public Health (Ports) Act, 1896 (69 & 60 
Vict. c. 20) ; the Public Health Act, 1904 (4 Edw. 7, c. 16) : the Public 
Health (Regulations as to Pood) Act, 1907 (7 Edw 7, c. 32) ; and the 
other amending Acts, namely, the Epidemic and other Diseases Preven- 
tion Act, 1883 (46 & 47 Vict. c 59), and the Allotments Rating Exemp- 
tion Act, 1891 (54&;55 Vict. c. 33). 'Pile Infections Disease (N^otifieatioM) 
Acts, 1889 (62 Ac 63 Viet. c. 72), and 1899 (62 ik 63 Vn t e 8), and 
the infectious Disease (Proveidiou) Art, 1890 (53 & 54 Vi'-t. e. 34), aie 
also not within the gioup. 

(5) Sec title HiGiiWAica, Stuukts, and Brtdi.es, Vol. XVI., pp. 1 et seq. 

(e) See pp. 414 et seq , pdsf. 

(d) See title Open Spai'j.s and Rr.«’Kr.\Ti()N Grounds, Vol. XXL. 
pp 587 et 8tq. 

(e) See title M-irkets and P^trs, Vol. X.X., pp. 1 et eeq. 

If) See pp, 663 et seq., post. 

Iq) Sec title Highwvys, SrRimrs, and BRii)iir,«, Vol. XVI., p. 259; 
and see pp. 648 et seq.^ post. 

(h) See title Sireet and Akuial Traffic, 

(i) See pp. 600 et aeq., post. 

(k) See pp. 401 et aeq., poat. 

(2) See note (a), p. 361, ante. 

(m) See pp. 372, 373, poat. 

(n) See titles Local GovERNAfENT, Vol. XIX., pp. 272, 311, 332, 
333 ; Metropolis, Vol. XX., pp. 465 et aeq. 

(o) See pp. 380 et aeq., poat ; and see title Bates and Ratinc. 

(p) See pp. 382 et aeq., poat. 

(q) See p. 387» poat. 

(r) See pp. 374 et aeq,, poat. 

(a) This title does not deal with all the matters relating to and undef 
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7154. The Public Health Acts (t) extend to England and Wales, 
exclusive of the administrative county of London (u). Many of 
their provisions expressly apply to urban districts (v) only ; but 
means are provided whereby any powers and duties of an urban 
district council may be acquired by a rural district council for the 
whole or part of its district (a). Powers under certain of the Public 
Health Acts (b) can only be acquired by adoption or by an order of 
the central authority 

(li.) ruhlic Health Acta Aimmlnuht i(t, 1890. 

725. The Public Health Acts Amendment Act, 1890 Part T., 
is in force in every urlian and rural district (e) ; but any or all of 
the other Parts {/) may bo adopted by an urban district council (ff\ 
and certain provisions of Part III. (h) may bo adopted by a rural 
district council (/). 

726. Adoption must be by a resolution passed at a meeting 
of the council (A ). The resolution must bo published by 

the jurisdiction of sanitary aiitliorit les. Kor matters dealt with eisenhere, 
see titles referred to in the list ol cross rcfcieiices at pp. ^560, 361, ante. 

(t) See note («), p. 361, ante. 

(u) Public Health Act, 187.1 (38 & 30 Viet c .'5.5), ss. 2, 4 ; Public Health 
Acts Amondincnt Act, ISOO (63 A; 64 Viet c. 59), s. 2 (2) ; Public Health 
Acts Amendment Act, 1907 (7 Edw. 7, e. 63), s. 2 (2). The law as to public 
health m the admiiustiative county of hoiidon (see title Metropoj.is, 
Vol. XX., p. 303) is contained in the Public Health (London) Act, 1891 
(5i & 55 Vict 0 . 76), and the several Loudon County Council (General 
Powers) Acts liercinaiter referred to, sec e.q., pp. 403, 45!), 461 et seq., 502, 
513 et (teq.f 567, 569, 573, 008, poit. As to local administration in Loudon 
generally, see title iNlEi'RoroLi.s, Vol. X.X., pp. 389 — 494. 

(w) See the text, infra, and see p. 372, post. 

(a) t=^ee title Looxn Govkiimviknt, Vol. XIX., p. 332. 

(b) See note (n), p. 361, ante. 

(0) See Public Health (Water) Act, 1878 (41 & 42 Viet. e. 25); title 
Water Supply ; Private Street Works Ae*, 1802 (55 &• 56 Viet, e 57) ; 
title Higiiwavm, STauFi'S, anp Bripgc.'', Vol. XVI., pp. 227 ct seq. ; see 
title Loc\l Govern WEVr, Vol. XIX., pp. 385 et seq. ; and the statutes 
referred to in the te\t, injta. 

(d) 53 & 54 Viot. c. 59. 

(e) 76id., 8. 2 (2). 

(/) As to their scope, see title Local Government, Vol. XI Y., p. 385, 
note (o). As to expenses and proeocdings, see ibid., pp. 380, 387. 

( 7 ) Public Health Acts Amendment Act, 1890 (53 & 54 Vict. c. 59), 
s. 3 (1). 

(7*) The following provisions of the Public Health Acts Amendment Act, 
1890 (53 & 54 Vict. c. 69), Part ITT , are made Applicable in rural sanitary 
districts: — Ss. 16—18 (see title Sewers anx> Drains); s. 19 (see titles 
Nuisance, Vol. XXI., p. 570 ; Sewers and Drains) ; a. 21 (see p. 605, 
post) • a. 23 (in part) (see p. 417, post ) ; s. 25 (see p. 426. post) ; a, 26 (2) 
(see p. 608, post); s. 28 (see title Food and Drugs, Vol. XV., pp. 35 
et seq.) ; s. 32 (see note (i). P- 512, post) ; s. 33 (sec p. 425, post) ; s. 47 
(see title Waters and Watercour.ses) ; a. 48 (see title HioirwATS, 
Streets, and Bridges, Vol. XVI., p. 1 17) ; a. 49 (see note,(d), p. 381, post). 

(1) Public Health Acts Amendment Act, 1890 (53 As 64 Vict. 0 . 69), 
Bs. 3 (2), 50. 

(k) Ibid.t a. 3 (3). One calendar month at least before the meeting, 
special notice of it and of the intention to propose the resolution must be 
given to every member of the council in the usual mode, or, where there is 
no such mode, by delivering the notice, signed by the clerk, to the member 
or left at his usual ox lost known place of abode iif England, or forwarding 
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Sjbct. 1 . advertisement (1) in the local newspapers, by being fixed to the prin- 
The FabUc cipul doors of every church and chapel where notices are usually fixed, 
Health Acts, and by such further notification as the council may think proper. 

*“" A copy must be sent to the Local Government Board in all cases, 
to the Board of Trade when Tart 11. (m) is adopted, and to a Secre- 
tary of State wlien Bai t. IV. is adopted (w). The resolution comes 
into operation at such time, not less than one month after the first 
publication of the advertisement, as may be fixed by the council, 
and the Barts adopted then extend to the district (o). 


Application 
of provisioDB 
to rural 
districts 
by liOual 
Government 
Board. 


727. A rural district council may also be invested by the Local 
Government Board with any of the powers, rights, and liabilities 
which an urban council may acquire by adopting any Bart of the 
Act (p). Such investment is made in the like manner and subject 
to the same provisions as when rural councils are invested with 
urban powers utider the Bublic Health Act, 187.) {q). The date of 
the Board’s declaration is substituted for the date of adoption (ji). 


Order of 
Local (lovorn- 
menf Board 
or fiecretaiy 
of Statu 
declaring 
piovisions 
in force. 


(n: ) I'nhln Health .Ic/a A 'in nrhnt nt Ad, 1{)07. 

728. Any part or section of the Bublic 11 (‘tilth Acts Araendnient 
Act, 1907 (/•), may, on the application of tin local authority («), bo 
declared to bo in force in an urban district, or in any contributory 
place (f) w'ithin a rural district (?/). The Secretary of Shite alone 
can make a decl iratory order as to the Burts of the Act(r) relating 
to police, lire brigades, and sky-signs (a ) ; and the Local Government 
Board alone makes an order as to all other Barts of the Act. Both 
the Local Govornment Board and the Secretary of State may cause 
inquiries to bo held as to the exercise of ilie powers conferred upon 
them(/>V 


it by post ill a piepaul letter addiC'^siMl to luiii at sueli abode (Public Ilealtli 
Acts Aineiidineut Act, ISUO (53 & .14 Viel. e. 59), s. 3 (3) ) 

(Z) A copy ot tlie advertiscinoiit is coneJiisivo evidence of the resolution 
having been passed unless the contrary is sliowri. No objection to the 
eftect of the resolution on the ground that ])reJiniinaries have not been 
complied with can be made alter thieo months from the first pubheaLiou 
of the advortihoment {ibuL, s. 3 (0) ). 

(m) 8(‘e title Local (Ioilrnmlnt, Vol XIX , p. 385, note lo). 

(a) Public Health Acts Amendment Act, 1800 (53 & 64 A'ict. c. 59), 
e. 3 (4). (5) ; and sec title Local Government, Vol. XIX., p. 385, note (o). 

(o) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. o. 59), s. 3 (4). 

(p) Ibid., 8. 5 

((/) 38 & 39 Viet. e. 55, s. 270 ; see title Local GoverNxMent, Vol. XIX., 
p. 332. 

(r) 7 Edw. 7, o. 53. It does riot apply to the administrative county of 
London, but ibid.. Part I., extends to the rest of England and Wales and 
Ireland, and all or any of the remaining Parts (or sections) extend to any 
district to which they applied (ibid., s. 2 (2) ); see the text, infra. As 
to the machinery nt the Act, see, generally, title Local Government, 
Vol.. XIX., pp. 387. 388 

(s) The term “ local authority” means an urban sanitary authority, or 
an ^ban district council or a rural district council (Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, c. 6.S), s. 13); seep. 372, post, t 

it) As to whaf are contributory places, see title Local Government, 
Vol. XIX., pp. 336, 336. 

(u) Public Health Acts Amendment Act, 1007 (7 Edw. 7, o. 53), s. 3 (1). 

(o) Ibid., B. 3 (4) ; see pp. 401, 649, post. 

(b) Public Health Acts Amendment Act, 1907 (7 Edw. 7. e. 53), s. 6. 
The section provides for the payment of the expenses of the inquiry. As 
to inquiries by the Local Government Board, see p. 375, post. 
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The order (c) may specify conditions upon which it is granted, 
and may declare the Part or section of the Act {d) which is applied 
to be subject to such adaptations as may be specified, a statement 
of which conditions and adaptations must be published in the 
London Gazette as directed by the Local Government Board or the 
Secretary oi State (e). 

Sub-Sect. 2. — Construction and Bavinqs. 

729 . The Public Health Acts (/) are generally to be construed 
together as one Act (g ) ; ami all powers given to a local authority (h) 
under each of the Acts are deemed to bo in addition to and not in 
derogation of any other powers conferred upon the authority by 
statute, law, or custom, hut no 2)er8on is liable to pay, except in 
the case of a daily penalty, more than one penalty in respect of the 
same offence ( 0 - 

730 . Nothing in the Public Health Acts (f) is to authorise any 
local authority (A), without the consent in writing of the Government 
department, Commissioners of Sewers, body or person concerned (1), 
to interfere with : — 

(c) Notice of intention to a])ply lor the oidei must be advertised in ono 
or more of the local newspapers onco at least in two successivo weeks 
bnfore making the application. The order cannot be made until proof 
of this having been done la given, and ono month has elapsed since the 
date ot the a(U ertisement (Public Health Acts Amendment Act, 1907 
(7 Edw 7, 0 53), s. 3 (2) ). 

(d) Public Health \ct8 Ainendmeut Act, 1907 (7 Edw. 7, e. 63). 

(e) Ibid , s. 3 (3), (4). Ilye-laws made under any enactment for which 
any provisions ot the Act arc substituted lomain in force as if made under 
Iho corresponding provisions oJ the Act {ibid., s. 2 (4) ). As to byo-laws, 
see pp. 388 et seq , post. 

{f) For a li‘'t ot the Public Health Acts, seo note (a), p. 361, tmle. 

(7) Speaking bioadly this is so, and the exceptions among the Acts 
mentioned in note {a), p. 361, ante, are the Housing ot the Working Classes 
Act, 1885 (48 & 49 Viet. 0. 72), ss. 7 — 10, and the Public Health (Rating of 
Orchards) Act, 181)0 (,<53 & .’54 Vict. c. 17); but the subject-matter of 
these enactments make their c\cei)tion iiniii atonal. With lespcct to the 
construction as one Act, see s. 1 (or s. 2) of the vaiious Acts. The Publio 
Health (Ports) Act, 1890 (59 & 60 Vict. c 20), is also to beconstrued as one 
{ibid., 6. 2) with the Acts. Tho Public Health Act, 1876 (38 & 39 Vict. 
o. 56), and the Publio Health (London) Act, 1891 (.54 & 56 Vict. c. 70), 
consolidated and amended the Acts relating to public health in the pro* 
vinccs and London rt spoctively. As to ilio effect of consolidating enact- 
ments, see title Statutes. 

(h) See p. 372, post. 

• (i) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 341 ; Public Health 
(Water) Act, 1878 (41 & 42 Vjet. 0 25), s. 13 ; Publio Health Acts Amend- 
ment Act, 1890 (53 & 54 Vict. c. 59), s. 10 ; Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, c. 63), s. 11. There is a similar piovision in tho 
Public Health (London) Act, 1891 (64 & 55 Vict. c 76), s. 138. As to^the 
effect of these provisions, see Re Blake and Croydon Rural Sanitary Authority 
(1886), 2 T. L. R. 336 ; A.-Q. v. Tod HeatUy, [1897] 1 Ch. 660, C. A. As 
to the vesting in urban and borough councils of powers under local Acts, 
see Publio Health Act, 1876 (38 & 39 Vict. c. 55), s. 10 ; .and see title 
Local Government, Vol. XIX., pp. 266, 267, 310, 311. 

(k) See pp. 372 et seq., post. 

if) In the case of a corporation, such consent must be expressed in 
wnting under its common seal, and, in the case of any other body of persons, 
under the hand of their clerk or other duly authorised ofBcer or agent 
(Publio Health Act, 1876 (38 & 30 Yict. c. 66), s. 327). As to whether 
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(1) Any lands or property vested in the Admiralty or War 
Office (wi) ; 

(2) Any sluices, floodgates, sewers, groynes or seB defences, or 
other works made under the authority of any Commissioners of 
Sewers appointed by the Crown («)» or any sewers or other works 
made and used by any body or person for draining, preserving, or 
improving land under any local Act, or for irrigating land ; 

(8) Any river, canal, dock, harbour, lock, reservoir or basin (o), 
so as injuriously to affect the navigation thereon or the use thereof, 
or any towing-path (p) so as to interrupt the traffic thereof, where 
any body or person is by virtue of any Act entitled to navigate on 
or use such river, canal, dock, harbour, lock, reservoir or basin, or 
to receive any tolls in respect of such navigation or use (q ) ; 

(4) Any watercourse so as injuriously to affect the supply of 
water to any river, canal, dock, harbour, reservoir or basin, where 
any such body or person could, if the Public Health Act, 1875 (r), 
had not been passed, have been entitled to prevent or be relieved 
against such interference («) ; 

(5) Any bridges crossing any river canal, dock, harbour, or 
basin, in cases where any body or person is authorised by any Act 
to navigate or use such river, canal, dock, harbour or basin, or to 
demand any tolls or dues in respect of the navigation thei eon or 
use thereof ; or 

(6) To execute any works in, through, or under any wharves, 

acqaioseonco may imply consent, seo A.-G. v. Xwton Local Boatd of Health 

r i)0), 2 Jur. (n. s.) 180; A -G. v. Bradfoid ('aval {Proprietort>) (1866), 
R. 2 Eq. 71 ; and see title Injunciiov, Vol. XVII., p. 220. 

(m) These Ciovernment departments seem to b(‘ refen cd to er majorc 
cauteld, as otherwise the Crown is not bound by st.atuto unless specially 
mentioned ; seo titles Const irunoNAL Law, Vol. VI., p 409 ; STAnriKs. 
The rights of the Crown are not affected by anything done under the 
Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53); see ibid., 
g. 12 ; title Constitutional Law, Vol. VII., pp. 205, 206. 

(n) See title Sewlks and Drain'?. 

(o) There are savings in the Public Health (London) Act, 1891 (54 & 55 
Viet. c. 76), for water rights (see ibid , s. 136), and for the Tliamos t on- 
Horvators (see ibid., s. 137). As to tjhe Thames Conserviiiors, see titles 
Metropolis, Vol. XX., pp. 4ip, 414; Waters and Watercourses; 
as to rights to water, see titles Water Supply ; Waters and Water- 
courses. 

(p) Even temporary interference, which never interrupts at any time 
the traffic over more than half the towing-path, may not take place 
without fhe consent required by this piovision {Bivn Thames Conaer- 
vaiors v. Walton-upon -Thames Urban district Council (1907), 96 L. T, 
655). 

(g) No such body or person is, by reason of any transfer of powers or 
privileges under the Public Health Act, 1875 (38 & 39 Viet. o. 55) (see 
tJid., SB. 10, 270, 275, 310 ; title Local Government, Vol. XIX., pp. 311, 
334), deprived of any powers or privileges vested in them by any 
Act (Public Health Act, 1876 (38 & 39 Viot. o. 55), s. 330). As to the 
^ower of any such body or person to alter and divert sewers, drains, and 
pipes of a lotal authority, see ibid.^ ss. 331, 333 ; title Sewers AND 
Drains. 

(r) 38 & 39 Viet. c. 65. 

(«) There is also a saving for water rights generally, So that no reservoir, 
canal, river, or stream, or its feeders, or the water therein, may be injuri- 
ously affected without the consent of the body or person interested (fOt'd.. 
4, 333 ; 'ftud seo title Water Sumx). 
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qaaya, docks, harbours or basins to the etclusive Use of which Any 
body or person by any Act is entitled, or for the use of which Any 
body or person by any Act may demand tolls (a). 

731. Where matters or things proposed to be done by a local 
authority, for which consent is not required (b), interfere with the 
improvement of any such river, canal, dock, harbour, lock, reser- 
voir, basin (<•) or towing-path, or with any works belonging to such 
river, canal, dock, harbour or basin, or with any land necessary 
for the enjoyment or improvement thereof, the local authority must 
give notice (d) to the body or person concerned, and any difference 
between them must be referred to arbitration (e), the result of which 
is final (/). 

If the arbitrators are of opinion that no injury will be caused, 
the local authority may forthwith proceed to do the proposed 
matters or things (/). Jf the arbitrators are of opinion that injury 
will be caused, but that it is capable of being fully compensated by 
money, the local autlioiity may proceed on payment of the sum 
assessed by the arl)itratorb as compensation (J ). If the arbitrators 
are of opinion that injury will be caused, and that it cannot be 
fully coui))enHaied l)y money, then the local authority must not 
proceed (/ ). 

732. Notliing in the Public Health Acts (, 7 ) is to interfere or 
obstruct the ofiicieiit working of mines, or of smelting or puddling 
works (h). 

Sl’m-Slci'. Legal Proceedinga {t) 

( 1 .) Jleioierg of' PenaUtea. 

733. All offences under the Public Health Acts (g), and all 


(«) Public Health Act, 1875 (.18 & 39 Viet. c. 65), s. 327. An injunction 
to restrain work in contravention of this provision will be gi anted {Grand 
Junction Canal Co v. Shugar (1871), 6 Ch. App. 483 ; see title Injunction, 
Vol. XVII., p. 210) ; and the remedy in respect of unauthorised work is 
an action for damages {B, v. Darlington Local Board of Ilealth (1805), 0 
B. & ». 662). 

(ft) Por the cases where consent is required, see pp. 306, 300, ante. 

(c) As to hucli proi»erties, ace tlie last preceding i>aragraph in tho text. 


eupra. 

{d) As to notices, see pp. 370 et seq., pout. 

(e) As to arbitration under tho Public Ilealth Act, 1875 (38 & 39 Viet, 
c. 66), see ihid.y ss. 179, 180 ; and see titles Arbitration, Vol. 1., pp. 437 
et sea., 402 ; C 0 MPUL.SORY PuKOifASB of Lani> ani> Compbnsation, 
Vol. VI., p. 103 ; Local Government, Vol. XIX,, p. 27 J. The questions 



amount of componsation {ibid.t s. 329). As to the circumstances which 
give rise to a claim for compensation, sec, further, title Local Govern- 
ment, Vol. XIX., p. 271 ; Lingke v. Christchurch Corporation (1012), 
76 J. P. 265 ; and see title NsoLiaENCE. Vol. XXI., pp. 616 et eeq, 

if) PubUo Health Act, 1876 (38 & 39 Vict. c. 66), s. 329^^ 

(0) For a list of the Public Health Acts, see note (a), p. 361, ante, 

(h) Public Health Act, 1876 (38 & 39 Vict. c. 56)» 334. As to this 

saving provision, see, further* titles Mines, Minerals* and QuAWklss*, 
Vol. p. 693; Nuisance* Voh XXL, p. 643; as to its em^.qpou 
orders of the Local Govemmenir Board ooiiflrnisd«^]r local Acil» sea 
Petfmer Co„ Ltd, t. QwM (1912), 76 J. P. 80. 

(1) As to letfal prooeedlnga ^ and against district couiiqUi geoairaUli 
icc title Lqoai OovEm^JissT, Vol pp« 888^291. 
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penalties (k), forfeitures, costs, and expenses {1) directed to be 
recovered summarily, or the recovery of ^vhicli is not otherwise pro- 
vided for (m), may be prosecuted and recovered under the Summary 
Jurisdiction ActB(Ai) before a court of summary jurisdiction (o). 

Proceedings may, at the option of the local authority, bo taken 
in the county court where demands, recoverable summarily, are 
below £50 (p). 

(k) Where not otherwise provided for, one half of the penalty goes to 
the informer, and the other half to the local authority ; but the whole goes 
to the local authority if it is the informer (Public Health Act, 1875 (38 Ac 39 
Viet c. 55), 8. 254). As to the application of fines in London, see Public 
Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 119 (1) ; and see title 
Metropolis, Vol. XX., p. 468. 

(l) The provisions for Iho recovery of expenses for the repayment 
whereof the owner of preiniS(*.s is made liable under the Public Health Acts 
(see Public Health Act, 1875 (38 Ac 39 Viet. c. 55), s. 257 ; title ITktIIWAys, 
Streets, avu liinnoES, Vol. XVI., ]>p. 222, 223, 225) apply where the 
liability arises “by any agreement with the local aiithouty” (Public 
Health Act, 1875 (38 & 39 Vict. e. 55), s. 257) 

(to) For definition of these Acts, see Intoi piotatioii Act, 1889 (52 & 63 
Vict c. 63), s. 13 (7), (10) ; titles Maoistratls V’ol. XIX., p. 589, note (a) ; 
Statutes. 

(n) Public Health Act, 1875 (38 & 39 Viet. e. 55), a 251 ; Public Health 
(London) Act, 1891 (54 & 65 Viet. c. 76), s. 117 (1) ; and see title Metro- 
polis, Vol. XX., pp. 467, 468. For proeeduie under the Summary 
Jurisdiction Acts, see title Mvoistrates, Vol XIX , pp. 589 et ttvq. As 
to the effect of the distinction in the Summary Jurisdiction Acts between 
an information and a complaint (see title Magistrates, Vol. XIX., p. 589), 
upon proceedings under the Pirfilio Health Acts (as to these Acts see 
note (a), p. 361, ante), see 1 Luinley, Public Health, 7th ed., pp. 562, 563. 
Any information, complaint, wan ant, or summons may contain in its 
body or schedule several sums (Public Health Acts Amendment Acts, 
1890 (53 & 64 Vict. c. 69). s. 8 ; 1907 (7 Edw'. 7), c. 53), s. 8). Summary 
proceedings must be instituted within six months from the time when the 
subject-matter arose (Summary Juiisdiction Act, 1848 (11 Sc 12 Vict. 
o. 43), 8. 11) ; and see title Maolstkates, Vol. XIX., p. 591. 

(o) Public Health Act, 1875 (38 & 39 Vict c. 65), s. 251 ; Public Health 
Acts Amendment Acts, 1890 (53 & 54 Vict. r. 69), s. 6 ; 1907 (7 Ldw. 7, 
c. 63), a. 6. As to courts of summary jurisdiction, see title Magistbaj • a, 
Vol. XIX., pp. 667 et seq. The court is constituted of two oi more justices 
in petty sessions or of some magistrate or officer empowered to act alone 
(Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 251). No justice is 
incapable of acting by reason of being a member of a local authority or a 
rateptyror {ibid., s. 238) ; see also Public Health (London) Act, 1891 (54 
& 65 Vict. 0. 76), s. 122 ; title Metropolis, Vol. XX., p. 468. As to 
interest or bias of justices, see titles Mvgistrates, Vol, XIX., pp. 661 — 
666 ; Public Authorities and Public Officers, p. 336, ante. Any 
local authority may appear before any court or in any legal proceeding by 
its clerk, or by any duly authorised officer or member (Public Health 
Act, 1875 (38 & 39 Vict. c. 66), s. 259; see title Local Government, 
Vol. XIX., pp. 290, 291 ; Public Health (London) Act, 1891 (54 & 66 
Vict. c. 76), 8. 123 ; title Metropolis, Vol. XX., p. 468). It is not 
necessary for the plaintiff to prove the corporate name of the local 
authority, or the constitution or limits of its district (Public Health Act, 
1876 (38 & 39 Vict. o. 66), s. 260). 

(p) Ibid., 8. 261 ; Public Health Acts Amendment Acts, 1890 (53 & 64 
Vict. c. 69), s. 0 ; 1907 (7 Edw. 7. c. 63), s. 6 ; Public Health (London) Act, 
1691 (64 & 55 Vict. o. 70), s. 117 (2) ; and see titles Countt Courts, 
Vol. vni., pp. 677 — 679 ; Metropolis, Vol. XX., p. 468. The remedies 
prescribed by the Qnblic Health Act, 1875 (38 & 39 Vict. o. 55). ss. 251., 
261, and the Public Health (London)' Act, 1891 (54 & 56 Vict. o. 76). 

Bi -117 (1), (2), preclude an action for therjtenalties and such other sums being 
maintainable Poneros VMiryr, Smeilmry (1857), 3 Jur. (n. b.) HOQ . 
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734. Proceed iiiffs for the recovery of any penalty cannot, except 
BB is otherwise expressly provided (<7), be taken by any person other 
than a party ag#?rieved (r) or by the local authority («) of the district 
in which the offence is committed, without tlie written consent (a) 
of the Attorney -General (b). 

736. Any person deeming himself aggrieved by any rate(c) 
under the Public Health Act8(d), or by any order, conviction, judg- 
ment or determination of, or by any matter or thing done by, any 
court of summary jurisdiction (tf)f uiay ap})cal therefrom to the next 
practicable ( f) court of quarter sessions (/;). 


SXCT. 1. 

The Public 
Health ActSi 

Parties who 
may institute 
proceedings. 

Appeal to 

quarter 

sessions. 


Blaclchurn Corporalion v. Parkinson (1858), 1 E. & E. 71 ; Great Western 
Bail. Co. V. Sharman (1892), 61 L. J. (q. b.) COO) ; and the High Court 
cannot under R. S. 0., Ord. 25, r. 6, make a declaration as to the 
proceedings available {Uarraclough v. Brown, [1897] A. C. 015, 625; see 
Yearly Practice of the Supreme Court, 1912, p. 319) 

{q) This refers to a person, other than a party aggiieved or the local 
authority, expressly authorised by the statute (Fletcher v. JJvdson (1880), 
6 Ex. D. 287, C. A., per Hramwkll, L.,T., at p. 290). * 

(r) Primd facie, anybody may take proceedings to recover a penalty, 
but the application ol the general rule may be prevented by the plain terms 
of a particular Act (22. v. Stewart, [1896] 1 Q. B. .300, per Kay, L .1., at 
p. 303 ; see Allman v. [lardcaUte (1903), 89 h T. 5.53). A party aggrieved 
is supposed to exist apart from the statute which gives him the remedy of 
an action for the penalty (Robinson v. Carrey (1881), 7 Q. B, I). 465, 
0. A , per Bramwkll, L J , at p. 470 ; see also Drapers Co. v iladdon 
(1892), 67 J. P. 200). A person cannot be aggrieved by an act in winch 
he has acquiesced (IJarrup v. Bajfley (1856) ,6 E. & B. 218) As to the 
interest which may make a “party aggrieved,” see Garrett v Middlesex 
Justices (1884), 12 Q. B. D. 620; Boss x.Taylerson (1898), 62 ,T P 181. 
It was hold that a surveyor of a corpora tion could lay an information 
under the Public Health Act, 1848 (11 & 12 Viet. c. 63), though not 
authorised under seal (Uarrinq v. Stocleton Corporation (1867), 31 .1 P. 
420), and a police superintendent can also do so under Ihel'oun Police 
Clauses Act, 1847 (10 & 11 Viet. 0 . 89), s. 28, although he was neither 
a party aggrieved nor a p.arty aiithoiised by the local authority (Jobson 
V. Henderson (1990), 82 L. T. 260). A local authority, hoi\Pver, cannot 
generally delegate pro.sccurion.s to the police (Kyle v. Barhor (1888), 68 
L. T. 229) ; and see title Police, Vol. XKII. p. 606. 

(«) See p. 372, post. 

(a) Consent should be alleged in the pleadings y. Marshall (1858), 

22 .1. P. 210) ; and see title Action, Vol. I,, p. 23. A police coii'.table 
cannot without such consent prosecute under the Public Health Act, 1876 
(38 & 39 Viot. c. 56), s. 117 (Dodd v. Pearson, [1911] 2 K. B 383) ; aud see 
title Food and Drugs, Vol. XV., p. 39. Consent is not requiied to 
proceedings taken by a local authority, in respect of nuisances outside its 
district, under the Public Health Act, 1875 (38 & 39 Viet c. 55), ss. 108, 116 
(ibid., e 263) ; see title Nuisance, Vol. XXT., p. 671 ; and see p. 564, post. 

(h) Public Health Act, 1875 (38 & 39 Viot. c. 55), s. 253. As to the 
Attorney-General, see titles Constitutional Law, Vol. VII., pp. 71 — 76 ; 
Nuisance, Vol. XXL, pp. 662 et seq. 

(0) See title Rates and Rating. 

(d) For a list of the Public Health Acts, see note (a), p. 361, ante. 

(e) The wording of this enactment confers no right of appeal where a 
summons is dismissed (B. v. Middlesex Justices (1881), 45 U. P. 420; B. 
V. London County Keepers of the Peace and Justices (1890), 25 Q. B. D. 
'Mil ; B. V. WrigM, Ex parte Bradford Corporalion (1907), 72 J. P. 23). 

(f) Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 32 ; and 
SCO title Magistrates, Vol. XIX., p. 643. 

ig) Public Health Act, 1876 (38 U 90 Viet. e. 65), s. 169, There is also 
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736. No rate (h), order (t)» conviction, or thing made or done or 
relating to the execution of the Public Health Acta (k) may be 
vacated, quashed, or set aside for want of form, or, unleas others 
wise expressljr provided, bo removed (i) by certiorari (m) or any 
other process into the High Court (n). 

737. Where any local Act is in force in a district providing for 
purposes the same as or similar to those of the Public Health 
Acts (/.), proceedings may be instituted by the local authority (o) or 
other person either under the local Act or the Public Health 
Acts (^), or both ( p ) ; but no person can be punished under both 
enactments, and the local authority (o) is' not, by reason of the 
local Act, exempted from any duty or obligation under the Public 
Health Acts (q). 

(li.) XutucB, Orders etc. 

738. Notices, orders, and other similar documents under the 
Public Health Acts (A) may be in writing (?■) or print, or partly 
in writing (r) and partly in print; and if they require authenti- 
cation by the local authority (a), the signature thereof (h) by its 

an appeal to quarter Hessiuna under the Public Health Acts Amendment 
Acts. 1800 (53 & 64 Viot. c. 69). s. 7 (2); 1907 (7 Edw. 7. c. 63), s. 7 (1); 
see title Local Govehnmjsn r, Vol. XIX., p. 387. The term “ court 
of quarter sessions ” means the court of general or quarter sessions 
having jurisdiction over the whole or any part of the district or place in 
which the matter requiring their eognisanee arises (Public Health Act, 
1875 (38 & 39 Vhot. o 66), s. 4) ; see definition in the Interpretation Act, 
1889 (52&53 Viet. c. 03), s. 13(14); and see title Magistrates, Vol. XIX., 
p. 618). As to appeals to quaiter sessions under the Public Health 
(London) Act, 1901 (54 & 65 Viet. e. 76), s. 125, see title Metropolis, 
Vol. XX., p. 468 ; as to such appeals, generally, see title Magistrates, 
Vol. XIX.. pp. 638. 639. 

(A) See title R^tes and Rating. 

(t) See the text, infra, and see note (m), p. 377, post. 

(A) For a list of the Public Health Acts, see note (a), p. 361, ante. 

(1) But this does not prevent the removal of any case stated (Public 
Health Act, 1876 (38 & 39 Viet. c. 65), s. 262) ; and see title Cruwn 
Practice, Vol. X., pp. 165, 166. 

(7«) Independently of the provision in the text, supra, certiorari lies 
only in respect ot judi<*ial acts as opposed to puicly ministerial acts ; see 
title (’rown Praoik’K, Vol. X., pp. 171, 172. But, although in terms 
taken away, certiorari lies in eeitain coses, e.g. where an act has been done 
without or in excess of juiisdiction (see ibid.^ p. 177 ; R. v. Wood (1866), 6 
E. & B. 49; and see the coses cited in note (/), p 376, post). As to 
certiorari, generally, see title Crown Practice, Vol. X., pp. 165 et sea. 

in) Public Heallh Act, 1876 (38 & 39 Vict. o. 66), s. 262. 

(o) See p. 372, post. 

ip) It may be important to ascertain under what power a local authority 
acts {Rurton y. Salford Corporation (1883), 11 Q B. D. 286). 

{q) Public Health Act, 1876 (38 & 39 Viot. c. 66), s. 340. The latter 
provision means Hiat a local Act affords no excuse for neglect to enforce 
the Public Health Acts (A shton-under-Lyne v. Pugh, [1808] 1 Q. B. 46, 
C. A. : Lodge v. Huddersfield Corporation, fl898J 1 Q. B. 847, 869, C. A.). 

' (r) This seems here to include a reference to lithography, photography, 
and other modes of representing or reproducing words in a visible lona 
(Interpretation Act, 1889 (62 & 63 Vict. o. 63), s. 20 ; and see title 
Statutes). 

(a) See p. 372, ^ost, 

(b) A printed signature was held suiAeient in Bridges y. IH 9 (1891) 
7 T. L. R. 210. ditfbinguiahing B. v. Covfper (1890), 24 Q. B. D. 60, 033 
Q, A. As to block signatures, see Osgood v. NoUvn (1872), L. R. 0 H. U 
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elerk, surveyor, or inspector of nuisances (c) is sufficient authenti- 
cation (d). 

739. Any such notice, order, and other document (e) required 
or authorised to be served under the Public Health Act8(/) may 
be served by delivering the same at the residence (p) of the addressee 
or, where addressed to the owner (It) or occupier of premises (i), by 
delivering it or a true coj)y to some person on the premises (i), 
or, if there is no person on the premises who can be served, by 
fixing it on some conspicuous part of the premises {k) ; and it may 
also be served by post by prepaid letter (/). 


Sect. 1. 
The Publlo 
Health Acts. 

Service of 
documents. 


036 ; Blades v. Lawrence (1874), L. R. 9 Q. R. 374. It ia doubtful whether 
signature by a clerk to an officer would suffice ; but seo France v. JJuUon, 
[1891] 2 Q. B. 208. 

(0) As to these officers, see titles Local Government, Vol. XIX., 
pp. 272 et seq., 313, 332 et seq. , Metropolis, Vol. XX., pp. 454, 456, 466. 
Each officer should sign such documents as relate to his particular functions. 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 266. For .the 
similar provision in the Public Health (J^ondon) Act, 1891 (54 & 55 Viet, 
c. 76). s. 127, which varies in some particulars, see title Meiropolis, 
Vol. XX., p 469. 

(fl) Including a summons ; see li. v. .l/cwd, [1894] 2 Q. B. 124 ; and see 
title Mvgistrates, Vol XIX., pp. 693 et seq. 

(/) For a list ot the Public Health Acts, see note (a), p 361, ante. 

{g) The meaning of the word “ residence ” in a statute depends upon 
the purpose of the enactment {Illackwell v. England (1867), 8 E. & B. 
541 ; Powell v. Guest (1864), 18 F B. Cn. s.) 72). In the Public Health 
Acts (see note (a), p 361, ante) it generally means u place of abode, and not 
necessaiily a place wliere a pci son sleeps. Business promises may be a 
“ residence ” {'Mason Bibhy (1864), 2 H. & C. 881 ; Newport CorporaXion 
V. Lanq (1892), 57 ,1. P. 109) ; and a man may have more than one residence 
(Walcot V Botfield (1854), Kay, 534 ; WesromFs Cate (1868), L. R 4 Q. B. 
110). Compare, however, Ji. v. TAlley^ Ex parte Taylor (1010), 104 L. T. 
77, where “place of abode” in the Summary Junsdiclion Act, 1848 
(11 & 12 Viet. 0 . 43), s. 1 (see title Magi.str4.tes, Vol. XIX., p. 504), wa-s 
lield not to include a lock-up shop. r)ocument.s not served or fixed on 
the premises as provided in the text, supra, must, in the c.ose of a limited 
company, be left at, or posted to, their registered office (Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), ss. 116, 285) ; see Pearks, 
Gunston and Tee, Ltd. v. Eichardson, [1902] 1 K. B. 91 ; and see titles 
Companies, Vol. V., p. 83 ; Food and Drugs, Vol. XV., p. 31. 

(^) For the meaning of the term “ owner,” see note (o), p. 427, post. 

(t) The term “ premises ” includes messuages, buildings, lands, ease- 
ments and hereditaments of any tenure (Public Health Act, 1876 (38 & 39 
Viot. c 65), B. 4) : and see Public Health (London) Act, 1891 (54 Sc 55 
Viet. 0 . 76), 8. 141. For a somewhat similar definition of “ land ” (which 
omits a reference to easements), see the Interpretation Act, 1889 (52 & 53 
Viot. c. 63), B. 3 ; and see title Statutes. 

(k) Where a notice is required by the Public Health Acts (see note {a), 
p 361, ante) to be given to the owner or occupier, it is snflioient.^if it is 
addressed ” owner ^ for “ occupier ”J of the premises (naming them) 
(Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 267). If the address is on 
the outside, its omission in the body of the document seems immaterial 
{Linforth v. Butler, [1899] 1 Q. B. 116)^. A notice affixed on the premises is 
good, although the name and residence of the owner may be known {Wood- 
ford Urban District Council v. Henwood (1899), 64 J. P. 148 ; Bharpley v. 
Bear (1903), 67 J. P. 442). 

(1) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 207 ; Public Health 
(London) Act, 1891 (54 & 55 Viot. c. 76), s. 128 ; and see title HeTROPOlis, 
Vol. XX., p. 469. The document is deemed to have been served at the 
(ime th« letter containing it would be delivered in the ordinary course of 
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Seot. 2. — Extra-Metropolitan Areas. 

Sui»-SkcT. \.— Sanitary Authoritiea. 

740. For the purposes of tlie Public Health Acls (w), England 
and Wales, outside the administrative county of London (n), are 
divided into urban and rural districts, which are under the juris- 
diction respectively of urban and rural sanitary authorities (o). 
In the Public Health Acts (m) these authorities are generally referred 
to as the “ local authority 

741. Urban districts comprise every municipal borough and 
every other district constituted an urban district {q). The corpora- 
tion of the borough acting by the council (r), or the urban district 
council, as the case may be, is the urban sanitary authority («). 

742. A rural district Cv/usists of one or more parishes not within 
any urban district {t). It is for administrative purposes divided into 
contributory places (a), the areas of which are generally, but not 
always, coincident with parochial areas, and is under the jurisdiction 
of a rural district council (/>). 


post, and it is siiffioieiit to prove that it was properly addressed and posted 
(Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 267). and that tlio postage 
was prepaid {Walthamstow Urban Distrut Council v. Hcnwootl^ flBG?] 1 Cn. 
41). As to jud^ial interpretation ot the words “ sent by post,” see Brtail 
Dairy Co yLtd. v. Clarke^ fl912] 2 K. B. 388 ; Browne V Black, ri912] 1 
K. B 316, C. A. : and title Post Office, Vol. XXII., pp. 657, 658 

(w) For a list of the Public Health Acts, see note (a), p. 361, ante. 

{n) See title Metropolis, Vol. XX., p. 393. 

(o) Public Health Act, 1875 (38 & 39 Viet c. 65), s. 5 As to the 
Bcherao of the Act, see the observations of Wills, J., in Lea v. Facet/ 
(1886), 17 Q. B. D. 139, at p. 142 

(p) See Public Health Act, 1875 (38 & 39 Viet c 65), s. 4. 

Iq) Ibid , s 6. Under ibid., in addition to boioughs, urban districts 
consisted of Traprovoinent Act districts and local government districts, 
provLsion being made for certain overlapping areas, and in particular for 
some exceptional boroughs. At the present t imo (1912) part of the borough 
of Folkestone is still in the SaiKlgate Urban District, but ttie other 
exceptional cases liave been adjusted, and the general Btateuiont in the tc' t 
holds good. Newport has been dealt with by the Newport (Isle of Wight) 
Borough Act, 1876 (39 & 40 Viet. c. Ixi.), s. 8, and the other boroughs 
(including Oxtord, concerning which see also Public Health Act, 1875 
(38 & 39 Viet. o. 66), s 342), by provisional orders of the Local Government 
Board under the Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 62. 
As to urban districts generally, see title Local Government, Vol. XIX., 
pp. 202 et seq. 

(r) Public wealth Act, 1875 (38 39 Viet. c. 55), s. 6. As to municipal 

corporations, see title Local Government, Vol. XIX., pp. 293 et seq. 

(s) Public Healih Act, 1875 (38 & 39 Viet. c. 55), s. 6; Local Govern- 
ment Act, 1894 (66 & 67 Viet. c. 73), s. 21 (1). 

(0 Public Health Act, 1875 (38 & 39 Viet. o. 55), s. 9. A rural sanitary 
district, under that Act, is now called a rural district (Local Government 
Act, 1894 (56 & 67 Viet. o. 73), s. 21 (2) ). As to rural districts generally, 
see title Local Government, Vol. XIX., pp. 329 et sea. The Isles of 
Scilly are a rural district, and the Council of the Isles of Boilly acts as a 
county council Vs well as a rural district council ; see title Statutes. 

(a) Public Health Act, 1875 (38 & 39 Viet. o. 56), s. 229 ; and see title 
Local Government, Vol. XIX., p. 336. 

(b) Public Health Act, 1875 (38 & 39 Viet. c. 56), ss 5, 9 ; Local 
Government Act. 1894 (56 & 67 Viet. c. 73), s. 21 (2). For forms appli- 
cable to alteration of areas, see Encyclopaedia of Forms and Precedents, 
Vol. VIII., pp. 147—191. 
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743. For the area of a customs port, or any part of such port, a 
special authority, called a port sanitary authority (c), may be 
temporarily or permanently constituted by an order (d) of the 
Local Government Board, and the order may make provision for 
the duties and expenses of the authority (e). 

744. T'rbaii and rural districts, or parts of such districts, may be ruthorit/es.^^ 
unite^l under a joint board by j)rovisional order of the Local jojQt boards. 
Government Board for the purpose of water supply, sewerage, 

or for any other pur})()se under the Public Health Act, 1875 (/). 

Urban and rural district councils may also combine in other Other joint 
ways for the execution of their duties (g), and may appoint joint action, 
committees (//). 

SuB-hur. 2.— Other Authorittea. 

746. Powers and duties of a sanitary character arc possessed by County 
some other authorities. County councils are required to appoint' 
medical oflieers ot he.ilth (i), and have considerable powers of 
control over ol her c ouncils and local areas (/•.). Parish councils have Parish 
limited powers as to water supply, offensive ditches, and other 
matters, and may make certain rejireseniations to county councils 
and the J^ocal Government Board (/). 

Sect. ,‘3. Metropolitan A /rets. 

746. ^Vithiii th(‘ ndunnistrative county of London (//i), the CityCoipf»rH 
sanitary autliorilies for the puriiose of the J^ihlic Health (London) and 
Act, 18J)1 (i. ), are, in the (hly, the Gominon Council (o), and, in a 
metropolitan borough, lla^ borough council (p). The Corporation councils. 

(c) See title Local (1o\ i.hvmen r. Vol. XIX , p, 292 

(d) Which may, on ohn'ction, become provisional (Public Health (Ships, 
etc.) Act, 1885 (48 At 4<J \ irt c. 35), s. 3). 

(e) Ibid., and Public Health Act, 187.5 (38 & 39 Vict. c. 55), s. 287; 

Public Health (Porls) Act, 189fi (59 Ac 60 Viot. c. 20); aud bOO p. .505 
and compare note ((f), p. 450, pot>i 

( / ) 38 A: 39 V'lct c. .55, ss. 279- -281. Joint lioards e.xisting in 1875 
woio preserved (ibid , s. 320). As to joint boards generally, see title Local 
Government, Vol. XIX., p. 339 

(ff) In providing a common liospital (see pp 432, 434, povt) ; in executing 
works (Public Health Act, 187.5 (.38 Ac 39 Vict. c. 5.5), s. 286); and in 
appointing a medical ollicer of health (tbid., s. 286) ; and see title Local 
(Government, Vol. XIX , pp. 291, 338. Local authoriuos m.ty bo required 
lo act together for the jiurposes ot the provivioiis as to ejudi niic diseases 
(FubUc Health \ct, 1875 (38 Ac 39 Vict c. 65), s. 139; sec p. 467,pofi0- 

(A) Local Government Act, 1894 (56 At 57 Viet. c. 73), s. 57. For form 
of agieement to appoint a joint committee, see Encyclopaedia of Forms 
and Precedents, Vol. X., pp. .527, 433. 

(i) Local Government Act, 1888 (61 & 52 Met. c. 41), s. 17 . Houaing. 

Town Planning, etc. Act, 1909 (0 Kdw. 7, c. 44), s. 68 ; and see title 
Local Government, Vol. XIX., p. 346. 

(fc) See title Local Government, Vol. XIX., pp. 376 et aeq. 

(l) See ibid., pp. 246 et seq. 

(m) See title Metropolis, Vol. XX., p. 393. 

(n) 64 & 65 Vict. c. 76. 

(o) As successors of the Commissioners of Sewers (ibid., s. 99 (1) (a) ; 

City of London Sewers Act, 1897 (60 Ac 61 Vict. o. cxxxiii.), ss. 2, 6, 7). 

(p) PubUc Health (London) Act, 1891 (54 Ac 55 Vict. o. 76), s. 99 (1) (b), 

(o), (d), (e) ; London Government Act, 1899 (62 Ac 63 Vict. c. 14), s. 4 (1) ; 
and see title Metropolis, Vol. XX., p. 404. Sanitaiy authorities may be 


3T8 

SeOI'. 2 

Extra- 

Metro- 

politan 

Areas. 



874 

Sect. 3. 
Hetro' 
politan 
Areas. 

Lonrlon 

(’omity 

C'ourifil, 

.AlctropolitHn 

Asylums 

Itoard. 


Powors and 
(iutipf* of t)io 
Botiid. 


(*onsultftfivo 
niid fi^iiidin;' 
lunctioin. 


Public Hkalth and Local ADMiNisTttATioK. 

f)f the City is the port sanitary authority of the Port of 
London (g). 

The London County Council appoints a medical officer of health, 
and has extensive jurisdiction as to sewerage, housing of the work- 
ing cliisses, and other sanitary matters. It may also act in default 
of a metropolitan sanitary autliority (/ )• 

Tho Metropolitan Asylums Board also have some sanitary powers 
and duties (s). 


Part 11— Control by Local Government 

Board. 

SiXT. 1.— Ill (j€ acral 

747. Altliojigh it has been said that the chief duty of the Local 
Government Jioard (/) in coiineetinn with tlio administration of the 
laws relating to public health is to tneonrago, instruct, and guide 
tho local authorities in the discharge of their responsible duties (a), 
yet in many directions distinct duties and obligations ore imposeil 
upon tho Board by the Public Health Acts (/i) and other kindred 
enactments These duties and obligations are hereinafter stated in 
their appropriate places, and in other relevant titles (< ). 

The consultative and guiding functions of the Local Government 
Board are performed in many ways, for example, by tho issue of 
model bye-laws dealing with tlie principal branches of local adminis- 
trative activiti ('8 by tho direct coiitiol exercised over the borrow- 
ing powers of local authorities (e), and over tluir (‘xpenditure by 
moans of the audit of accounts (y ), by settling dilTereiices between 
local authorities and determining grievances ( 7 ), by holding local 

required to act together for the purpoRcs of the x>rovi8nniR as to epidemic 
di8eajs.e.s (Public Health (London) Act, 1801 (54 A h.j Viet e. 70), h. 84; 
and sec p. 467, yosi) 

(q) Public Health (London) Act, 1891 (54 & 55 Viet. 0 . 76), ss. Ill, 112 ; 
and see title Metropolis, Vol. XX., p. 411. 

(r) For niotropolitau aduiinistratio*ii, sec, generally, ibid., pp. 380 — 40 1; 
and see yoat, yassim. 

(j?) See title Metropolis, Vol. XX., p. 411. 

(f) For the coualitiition of the Board, see title Pox^riTunovAL Law, 
Vol. VII., p. 103. 

(a) B«port of J.«ocal Government Board, 1877 — 1878 

(b) For a liar of the Public Health Acts, see note (a), t>. 301, ante. 

(c) See, for examples, titles Burial and Cremation, Vol. III., pp 401 
et hcg ; Food and Drugs, Vol. XV,, pp. 1 et aeq ; Hiohwavs, Streets, 
AND Bridges, Vol. XVI., pp. 30 et sea ; Local Government, Vol. XIX., 
pp. 220 et seq . , Mkiropolis, Vol. XX , pp. 389 et seq . ; Open Spaces 
AND Recreation Grounds, Vol. XXI , pp. 577 et aeq ; Poor Law, 
Vol. XXII., pp. 524 et aeq . , Rates and Rating ; Sewers and Drains; 
» Water Supply. 

(d) See note (?), p. 301, post. 

(«) See pp. 382, 383, iwat; and see title Local Government, Vol. XIX., 
pp. 244, 282, 28.1, 317, 337, 301. 

if ) See p. 387, 

(g) See title I.ooal Government, Vol. XIX , pp. 289, 384 et pasairn. 
For a list 0 ^ the principal matters in which the Board has jurisdiction ^0 
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inquiries on numerous matters (A), by conducting inspeotiond Bbct. u 
locally for the investigation and prevention of disease and the In General, 
stimulation of local sanitai-y administration (t), and by examitiing 
and reporting upon all Bills for local Acts presented to Parlia- 
ment (/c); ^^hile, in addition, the Board possesses and exercises large 
powers of making rules and regulations having the force of laws, 
and of issuing orrlers and provisional orders creating, altering, or 
determining the rights, duties, powers, and obligations of the local 
authorities entrusted ^^ith tlie administration of the laws relating 
to public healtli and safety (/). 

Sect. ii. — lnquinest{m). 

748. Besides iiupiiries directed to be made by the Public Health HoUlinjf of 
Acts(//), the Jjociil Go\(‘rnmGiit Board may cause inquiries to he 
made as to matters concerning tlie public health in any place, or 
with respect to whirli its sanction, approval, or consent is 
required (o). Por the jmrposes of any such inquiry, an inspector of Powers of 
the. Boaid lias similar powers as to witnesses, the production of nispeoiojs. 
papers and accounts, and the inspection of jdaces and matters, to 
those of a poor law insjiectort/z), and hi.s report is privileged (/>). 

The Local (rovorimient ]3oard may make orders fr) as to tJie costs Costa, 
of inquiries or jiroceediiigs instituted hy, or of ajipeals to it, and 

hear and d<‘t(*rmino appeals, s <‘0 Enoyclopjcdia of Local Govmiincnt Law, 

Vol. IV., p. 260. 

{h) Soo tlio text, infra. 

(i) See pp. 415 et fteq., 506 t>eq , post. 

(fc) See title Parliamunt, Vol. XXL, p. 735. 

[l) For a list of the principal enactments under which the Board is 
empowered to is.sue rules and orders, see Kncyclopscdia of Local Govern- 
ment Law, Vol IV., p. 258. 

(m) The provisions in tho text, -sw/wn. apply also to inquiries directed by 
the Local Government Board in regard to tho exercise of its powers under 
the Public Health Acts Aineudinent Act, 1007 (7 Edw. 7, c. 63) (see i&id., 

B. 5), the Housing of the Working Cl.asses Act, 1800 (53 & 54 Viet. c. 70) (see 
ihid., 8. 85), and the Public Health (London) Act, 1801 (54 & 55 Vict. 
c. 76) (see ibid.^ s. 129). 

(w) For a list of the Public lle.-illh \«<r, see note («), p. 361, For 

lusianees of such iiiquiiies, see Public Health Ael, 1875 (38 & 39 Vict. 
c. 55), 8. 33 (objection to sewage works outside district; see title Skwers 
AND Drains); Public Health Act, 1875 (38 30 Vict. c. 65), s. 53 (ol»jec- 

tion to ronstructiou of reservoir; st*c title Watkh Sm'jplt) ; Pubhe Health 
Act, 187.5 (38 &. 30 Vict. c. 55), s 176 (compulsory acquisition of land; 
see title CoMi*uJ..suRT PuKUHASE or Jmnd and Compensation. Vol. VI., 
pp. 8 tfi seq)i Public Health Act, 1875 (38 & 39 Viol. c. 65), 8. 234 
(bo):iowing; see note (t), p. 383, posi); Public ITeulth Act, 1875 (38 & 30 
Vict. c. 65), 8. 287 (provisional orders; see p. 370, post). 

(o) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 203. 

(а) Ibid.f 8. 206. For the powers of poor law inspectors, see the Poor 
Law Board Act, 1847 (10 & 11 Vict. c. 100), 8S. 20, 21, 26; and "title 
Poor Law, Vol. XXTI., pp. 527, 628. 

(б) A.*0. V. Nottingham Corporation, [1004] 1 Ch. 673 ; and eee title 
Evidence, Vol. XIII., p. 673. 

(e) The Board deals only with its own expenses, including travelling 
expenses of its inspectors, under this provision. When the iiiquixy is 
directed under the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 63), B. 6, the local authority must pay also the expenses of witnesses and 
a sum fixed by the Board, not exeeeding £3 Ss. a day, for the inspeotor'a 
•ervioes. 
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as to the parties by whom, or the rates out of \\hich, the costs must 
he borne («0- 

Se( r. 8. — Orders. 

Sra-M.(J. 1.” hi OeJieraL 

749 . Orders of the Local (lovcrnnient J3oard under the Public 
• Health Acts (e) are binding and conclusive ( and must be pub- 
lishetl as tho l^oard directs (//). 

SrB-Si*< i U rmnimnud 0)(1fr'i. 

Preliminary 760 . Before the Local (loveininent Board makes a jirovisional 
procwiinKH. order (/j), public notice of its purport must be .idvei tisedf/) in two 
successive weeks in a local newspajier, and the Boiird must consider 
any objections made by persons atfectcd, and, in cases where the 
subjoct-inatter is one h which a local imiuiry is ajiplic^ible, must 

(d) Public Health Act, 187.5 (38 & 39 Viol. c. .55), s 294 , and .i** to costs 

of ]trovisioiial oidcrs, sec p 377, An Older may be made a rule ot the 

High Court (Piiblie Jlcallli Act, 1875 (38 A 3!) V'lol. c. 55), s 201) As to 
the enforcement of sueh a tule, see the Jml ments Act, 1838 (I & 2 Vicl. 
o. 110), 8. 18, S. C, Old 42, r. 31 ; trie Juiximknis avo Okueus, 
Vol. XVIII., p. 219. 

(e) For a list of tho Public Health Ads, sec nole («), p 301. nule 

if) 'riieie must, Iiowcvit, be jurisdidion to make the order {('Inyfon v. 
Fenwit'k (1850), 6 K. A H. 114; Vo/th Jia<ttern Rail. Co. v. Tynemoulh 
(7orporo<ioa (1808), L. K. 3 Q. H. 723, A -G. v. Jfnnv'eU Cilmn Council, 
|19U0] 1 Ch. 51, 56 , ailiimed 2 Ch. 377, C. \ ) : jiikI this must bo taken 
info account in iuteipretinij it {Tuuier v Jlnhfnx ('orpouilion (1808), 9 
B, S, 623, ri. ; Fevu'uk \\ Cioifdon Vnton Jhnni Slavilnrif Aulhonty, 
[1891] 2 Q. B 210) An order may a])paieiitly be set aside paitly it tho 
valid part is severablo (if v /fo5iii9oa (1851), 17 Q B 400). It cannot 
be set aside for want ot form, or removed into the Hi;?h t’ouit (Public 
Health Act, 1876 (38 Sr 39 Viet, c 55), s 262), unless made without 
jurisdiotion (see R. v. Wood (18.55). 5 K Sr B 40 ; R v. Gotse (1860), 
3 K. & K 277 ; Colonial Ranh of ^vHrnlasia v. Willan (1874), L. B. 
6P. C. 417; Rx parte Rradlaugh {ISIS), 3 Q. J3. IJ. 509; R. v. Bradley 
(1894), 03 h. J. (M. c.) 183; p. 370, ante). An order may be enforced in 
home circumstances, perhaps, by indictment (R. v. Walker (1S75), ]j B. 
10 Q. B, 365), or by innndamiis. Tho lat1«‘r mode is sornetimos spc» i'led 
(Public Health Act, 1876 (3f8 & 39 Viet. e. 65), 8. 299; bCe ;> 378, poet). 

(7) Public Health Act, 1876 (38 & 39 Viet c 55), s 296 Sometimes a 
particular inode of publication is required (ibui , sb. 130, 135; sio pp 46 1, 
406, note (d), post ; Public Health Acts Amejulinent Act, 1907 (7 Kdw. 7, 
c. 63), B. 3 (3) ; see p. 36.7, ante). 

(h) Annually, in September, tho Boaid issues cireukir letters and instruc- 
tions to the several local authorities as to applications for provisional 
orders. iThe makiug of an order is prtmd ^He evidence of due compliance 
with tho previous statutory requirements (Public Health Act, 1876 (38 & 39 
Viet. e. 66), 8. 297 (7) ). As to the effect of sucli provisional orders upon 
local Acts, see ibid., s. 303 ; Bessemer & Co , Ltd. v Gould (1912), 76 .1. P. 
349 ; title Local (Jovernment, Vol. XIX., p. .384 ; and as to the effect of 
such a local Act upon public general law, boc Bessemer tfe Co , Ltd. v. 
Gould, svpra ; title Statute.s. As to provisional orders conferrin^r powers 
to acquire land, boc title Compulsory Purchase of Land and Compen- 
sation. Vol. VI., pp. 8 — 11. 

(») The Lo'oal Government Board frames the advertisement, which 
usu^ly combines notice of tho purport of the order and of any pnblio 
inquiry to be held. It is published by the local authority at its own 
expense. As to the advertisement where the order authorises the com- 
puiaory acquisition of land, see title Compulsory Purchase of Land and 
Compensation, Vol. VI., p. 9. 



Part II.— Control by Local Govebnmbnt Board. 


877 


cause fin inquiry to be made (j), of which public notice must 
be similarly adveitised (/*), and at which interested persons may 
attend and make objections { 1 ). 

761. The Local Government Board may submit any provisional 
order to ParJuiTnent for confirmation (/a), and no such order has 
any effect until .so conlinurdt//)- If order included in any con- 
firming Bill is petitioned against, the petitioner may appear before 
the Select Committee to winch the opposed order is referred (o). 

752. A jirovisional order may be revoked by tlie Local Govern- 
ment Board before the conlirming Bill is submitted to Parlia- 
ment (p). All Act confirming a provisional order or any Order 
in Council (7) made under the Sanitary Acts (r) may be repealed, 
altered, or amended by a provisional order duly confirmed («). 

753. The reasonalde costs (/) of any local authority, whether in 
promoting or oppusing a provisional order, may, as sanctioned by the 
Loeal GovermiK iit Board, be paid by the authority {u\ who may, if 
thought expedient iiy the Board, borrow for the purpose (a). 

• 

Sect. 4. — Enforcement of Vcri'ormanee of hniiest of ])efanltin/j 
Authorities (h). 

764. If complaint is made to the Loeal Governmont Board that 
a local authority has made default in providing or maintaining 

O’) Au impiiry under the Public IJo.illh \et, I ST."! (IJS He 31) Vict. c. 65), 
8. i7() (4). may in some cases pci baps be waived, eg, where there is 
merely (^l^ilblllty to sell, or wheie a paity unwilling to sell without a pm- 
viMon'al order volunlaiily foiboais to oppose the order; Boe title Com- 
PULSOUY PURCIIASli OF LvSl) AND COAIPEN.SATION, Vol. VI., p. 1). 

{k) See note (i), p 370, anir 

(0 Publie IJealtb Act. 1875 (38 A 39 Vict. c. 55), s. 297 (1), (2). 

(wj) Aecordiiigly, a proMsioiial order cannot be qimslied on certiorari 
{R. V. Ilahtinqs Local Hoaid oj liealih (1865), 6 B & S 401); but an 
authority may be rostraincd by injunction Ironi applying for such an 
order ( V. Metropolitan Board of Worku (1872), Ji li 13 Kq 574). 

(/i) Public Health Act, 1875 (38 & 39 Viet e. 55), s. 297 (3) Although 
the confirming Act is a public gener.il Act {ibid , 8. 297 (8) ), it la printed 
with local Acta. It may in its body contain ainciidmeuta of the general 
law apnnging from the subject-nialter of the order. 

(o) Jbtd., s 297 (4). The defence of the order is left to the promoting 
authority As to proceedings before the Select Committee, the examina- 
tion of witnesses, and award of costa, see title Pauliamemt, Vol. XXL, 
pp, 721 rt Meg 

(p) Public Health Act, 1875 (38 & 39 Vict. c 55), s. 297 (6). 

(g) Some local boards were constituted by Orders in Council. They were 
saved, but power was given to repeal, alter, or amend such Orders {ibid., 
a. 339). 

(r) See note (g), p. 382, post. 

{») Public Health Act, 1875 (38& 39 Vict. o. 56), 8. 297 (5). 

(0 As to taxation of costa, see title Parliament, Vol. XXI., p.'74.?. 
Law coats in the matter should not bo taxed by the clerk of the peace. 
The taxed bill of costs, with the certificate of taxation and vouchers for 
other payments, should be aont to the Local Government^ Board when 
application for its sanction to payment is made. 

(u) The requirements of the Borough Funds Acts, 1872 (35 & 36 Vict. 
c. 91), and 1903 (3 £dw. 7, c. 14), do not apply to such payment; see 
Brooke^ Jenkins dk Co. v. Torquay Corporation, [1902] 1 K. B. 601 ; and 
see title Local Government, Vol. XIX.. pp. 380 et seq . 

. (a) Public Health Act. 1875 (38 & 39 Vict. e. 65), s. 298. 

{h) As to the application of these provisions where complaint is made by 
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snfticiont sewers (c), or in providing a supply of ^ater where the 
existing supply is iiisufiiciont or iinwliolesome (<Z), or in enforcing 
the Public Health Acts(^), and the Board is satisfied, after duo 
inquiry, that the authority has made such default, the Board must 
make an order linnling a time for the performance of the duty(/’). 
The order, if not complied with, may be enforced by wiit of man- 
damus (* 7 ), or the Board may appoint some person to perform such 
duty(//). 

755. The LocaI GoverniTU'nt Bo.iid must by order ihicct that 
the expenses of performing the diitv, including the remunonition of 
the person appointed, amounting to a specified sum, together with 
the costa of the proceedings, shall ho paid by the defaulting 
authority ( 1 ), and fhe Board 111 a} certify the expenses from time to 


a pariah council to a county council of the default of a distiict council, ace 
title liOCAL Gc'Vi.RNMLNi, Vol XIX, p 37.T For Ihc piovisioHS 111 foice 111 
London with ro'»pcct to defaultn of aanitary luthontics, see Public Health 
(London) Act, 18‘)l (.54 \ 155 Vict 0 . 7C), as lOO, 101, 131, 135, and see 
titl*i Mi!.TnopOii«!, Vol XX , pp 400, 421, 4bS 460 
(c) Sco title SnwLits ani> I)jiai\s. 

{d) See title WAri.R hopPLV 

(e) For a liat of the Public Health Ac(a, see note (a), p *}6l. ante The 
Local Cioveiiimcnt Hoaid regaida tlicso woidn as applying to (lie duty of a 
local authority to rcqiiiie othcia to comply with tlio Vets, and iiol to tho 
duties which (ho auHionty itaclt ahonld perform Tlio Hoard ilooa not 
treat the piovision (namely, the Public Health Act, 1H75 (38 \ 30 \ict. 
c 65), a. 209) as applicable to tho making up of piixato alieets, the 
eiifoioement of bye lawa, the provision of pnvies, hydranls etc , or tho 
levying of water latea In praetico Ihepiovi'^ion laiohiiicted to di faults aa 
to aeweiago and water aupply It la the duty ot e\eiy loc d authority 
entrusted with the execution of tho lawa lelaling to public health and local 
government to put in force ita poweis so as to aecuro tho proper sanitary 
condition of all preraisoa (Housing of the Working Classes Act, 1885 
(48 & 49 Vict. c 72). a 7). 

(/) Such an order la no justification for tho creation of a nuisance 
(A <} V. J^oichestei Corpmation (1906), 94 L. T 682, C A ), and an 
injunction to restrain may issue {ilcumt>ov v Cheltenham Rural 
Council (1003), 26 JUunicipal Corporations Chronicle (heieu afler cited as 
•‘M. C C.”), 403) Where tho pi o vision (namely, tho Public Health Act. 
1876 (38 & 39 Viet o 65), s 29d) is applicable, piivate persona cannot 
bring an action {Robinsonjv Woihingion ( oiporation^ 1.1807] 1 Q B. 619, 
C A. ; Paimore v (tswaldiwinilc Viban Connctl, [1898] A C. 387 ; Jones v. 
Barking Urban Dntiiit Council (1808), 20 M. C. C. 602 ; JIamngton {Bari) 
v. Derby Cor'poraUon^ [1905] \ Ch 205) 

{q) Seo, for instances, B. v. Slaines Union, R v Staines Jjocal Board 
(1803), 02 L. J. (Q B ) 640; and aa repor(cd (1894), Times, 27th February; 
R V. Suribury-on Thames Urban Dt»tnct Council (1896), 18 M C. 0. 300, 
408; R. V. Woicester Corporation (1905), 69 J P. 296; and aeo title 
Crown Practu i , Vol. X., pp. 89, 106. 

{h) Public Health Aet, 1876 (38 & 39 Vict c 65), a. 299. The person 
appointed has all tho powers of the local authordy extept tho power of 
levying rates {ibid ) For an order apiiointiiig auch a peison under a 
similar ropeidpd jirovision, see R. v. Cockeiell (1871), L B. 6 Q. B. 262. 
But tbe Local Covernment Board has considered it impiacticable to 
make such appointments. 

(i) Public Health Act, 1875 (38 & 39 Vict. e 55), s. 290 The order for 
payment may- be removed into the High (kiurt and enforced as it if were an 
order of the Court {ibid.). As to such enforcement, see the Judgments 
Act, 1838 (1 & 2 Vict. o. 110), s. 18, and B. S. 0.. Ord. 42, r. 31 ; title 
ANB Ordbrs, YpJ. JCVIII.^ pp. 219 et seg. 
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time {lc\ If the defaulting authority refuses to pay the specified *• 

sum, with the costs, the Board may empower a person to levy by Enforce- 
and out of the local rate a sufficient sum to defray the debt(i). 

PBiiorni* 

766. The Local Government Board may certify the amount of of 

any loan required to be raised for defraying the expenses incurred Duties, 
in the performance of the duty of a defaulting authority, and the 
Public Works Loans Commissioners (/«) may advance the amount to 
the Board or to the person appointed. The repayment of the principal expeuses. 
money or interest is chargeable upon the local rate(»)» is taken 
to be a debt due from the l<K*al authority (o). 

Sect. 6. — Appeal againnt Kxpenses Cluwged by Local Authority. 

757. Any person who deems himself aggrieved by the decision Memorialto 
of the local authority (p) in any case where it is empowered to BomU." 
recover summarily any expenses incurred by it, or to declare such 
expenses to be priv.ite improveimuit expenses (q), may, within 
twenty -one days after notice of such decision (r), address a memorial 
to the Jjocal (h*verniiiout Board stating the grounds of his com- 
plain t(«), and must deliver a coi)y of the memorial to the lo(*al 
authority. Any pending procee<lings for the recovery of such 


(k) Public Health Act, 1875 (38 & 39 Vict. c. 65), 8. 301. 

(l) Ibid., 8. 300. 

(m) Sec title Money and Money-Lending, Vol. XXT , pp. 58 et sen. 

in) Public Health Act, 1876 (38 & 30 Vict. c. 65), s. 30 1 . 

(o) Ibid , 8. 30:2 ; aud sec p. 372, attie. 

ip) See p. 372, ante. 

iq) As to wliat cxpeuscs may be so dcclated, sec title Local Govern- 
WENT, Vol. XIX., pp. 281, 282, 336, 337 ; and see title IliOliWAYS, SrkKKT.'*, 
AND Hridges, Vol. XVI., pp. 223, 236. 

(r) TJio demand tor p.iyinenl is uoh’ce of derioion (K. v. Loral 
(rovemment Hoard (1882), 10 Q. B. D. 309, (2. A.); see also title High- 
ways, iSiREE'i.s, a:Sd Bridges, Vol. XVI , p. 223, note (n), and coses 
lliert cited. The meinoiial must reach tlie JjOcal (Jovemment Board on 
or before the twenty-lirst day alter demand is made. 

(«) The moniurial should bo acconipaiiiod by all the original notices, 
each indorsed with the date of receipt. The procedure referred to m the 
text, supra, is the only appeal from an order of the local anthonly 
under the Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 36 {Robinson v. 
Sunderland Corporation, [18U9J 1 (J. B. 751 ; NiohoU v. Roping Urban 
f oiincil, f 1899J 1 Ch. 844 ; and see j>. 590, 'post), or under the Public Health 
Act, 1875 (38 39 Vict. c. 55), s. 62 (ir<.'^«f l/unrashire Rural Council v. 

Cgilvy, 1 1899J 1 Q. B. 377 ; and see title Water Supply). Where an order 
under the Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 1.^0, is made 
by a local authority upon a frontager for paving expenses, and the order 
has been lawfully made, but the amount is in dispute, the remedy of the 
fi-ontager ia by such appeal; see cases cited in title Highways, Streets, 
and Bridges, Vol. XVI., p. 223, note is), aud see West HarUepool Corpora^ 
lion V. Robinson (1897), 77 L. T. 387, 0. A. (local Act case). The a8suni)>- 
tion in Bournemouth Commissioners v. Waits (1884), 14 Q. B. D. 87, as to 
another remedy being available does not seem, in view of these cases, to 
have been well founded. In dealing with an appeal, the Lqcal Govern- 
ment Board should give an appellant full opportunity of presenting his 
case, and inform him of the answer of the local authority to the memorial ; 
the Board is not bound to go beyond the complaints in the memorial, but 
its disoretion is not fettered in making inquiries into all the circumstanoes 
of the ease so as to determine whether the sum demanded was equitable ; 
•e^ R . V. Looal Oovemment Board, supra, per Baogallat, L.J., at p. 317» 
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expenses by the local authority are stayed (t) on delivery to it of 
such copy. 

758. The Local Government Board may make such order in 
the matter as to it seems equitable (a), and may, if it thinks fit, by 
its order direct (b) the local authority to pay to the person proceeded 
against such sum ns the Board considers to be a just compensation 
for the loss, damage, or grievance thereby sustained by him (c). 


Part Hi. — Finance. 

Sect. 1. — Kipmstfs . 

759. As a rnlo, tin exp(‘ns»‘s of an urban authority under the 
Public Health ActH(d) aie pavablo out of the district tnnd(<f) and 
the general district rate if), hut certain exceptions which existed in 
lH7f5 as to expenses in boroughs and Jmiiroveinent Act districts 
are preHei*v<‘(l (//), the Local (loxernieMit Board having power in 

and pfr Bueit, J.# J., at pp. 3J1, 322 The latter (7f. v. Lornl (Jorernmevt 
Board (1882), 10 Q. B. IJ. 309, (.\ A , at |). 321) e\|)r(>ssf><l a very Htrou#» 
opinion that “ tho decLsion of the Local (io\cimueiit Board ia to bo con- 
sidored as judicial ” ; but in referring to the obaervationH of Bruj r, L J. 
(ibid., at pp. 321, 322), MAiirKW, ,1., in A>r/c» v ]Virral Jimal Sanitary 
Authority (1886), 17 Q. B. D. 107, at p. 112, said, It may be that if a 
party choose to resort to tliat tribunal, he should be bound by what it does 
But that it should otheiwisc bo conclusive is opjioscd to all* principle. It 
ia not a court. Mo procodme is pointed out, and the idea is that the Board 
are to piouounce what .ludgnient they ohoose though opposed to law and 
principles of equity, so long as they think it equity. That question is well 
deserving of very eareful consideration.” For the application of a local 
Act provision conferring an appeal to the Local Government Board or to 
quarter sessions, see Loral Govrmmerd Board 'v. /?frefL(1908), 98 L. T. 599, 
H. L. As to appeals to tho Local Government Board, see, fuitlior. title 
Highways, Sirekts, and Bridges, VoJ. XVI. , pp. 221, 223, 226, 236. 
it) Fiiblic Health Act, 1875 (38 & 39 Viet. c. 65), s. 268 
(o) See note («), p. 379, ante. Tho order ia to be binding and coin*’ isive 
on all parties (Public Health Act, 1875 (38 & 39 Viet. c. 5:.), s. 268) ; but it 
is only coiichi.sivo in respect of the grounds of complaint mentioned in tho 
memorial iSeabroohe v. Grays ThurrocJc Local Board (1891), 8 T h. R. 19). 
It is final, so as to include up to its date any claim for interest (Wnlhnqton 
V, Willes (1864), 16 (\ IL (n. s.) 797). 

(6) The direction might possibly be enforced by mandamus, or perhaps 
by indictment iJi. v. Walker (1876), L. R. 10 Q. B. 355). 

(r) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. £68. 

id) For a list of the Public Health Acts, sec note (n), p. 361, ante, 

(e) See title Local Government, Vol. XIX., p. 281. 

(/) As to general district rates and incidental matters, see titles Local 
Government, Vol. XIX., p. 281 ; Rates and Rating. An urban 
authority may divide its district or ary street therein into parts for any 
purposes of the Public Health Acts, including rating (Public Health Act, 
.1876 (38 & 39 Viet. o. 66), s 211 (4)). As to special distiict i-ates, see 
ibid ., 8. 319^; title Rates and Rating. As to the payment of highway 
expenses, see title Highways, Streets, and Bridges, Vol. XVL, p. 126 ; 
and as to the highway rate, see title Rates and Rating. As to the 
payment of the expenses of the sanitary authorities in London, see title 
Metropolis, Vol. XX., pp. 410, 438—462. 

ig) Publio Health Act, 1876 (38 & 39 Viet. o. 66), s. 207 ; and see title 
Local Government, Vol. XIX.^ p. 280. note (a). 
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certain circutnatances to make such expenses payable out of the 
district fund and the general district rate (h). 

Whenever an urban authority has incurred or becoiues liable 
for any private inoprovement expenses (*), it may levy on the 
occupier of the premises in respect of which the expenses have been 
incurred, in addition to all other rates, a private improvement rate 
for a period not exceeding thirty years, to discharge such expenses 
with interest (/i). 

On being satisfied by the report of its surveyor or otherwise that 
money advanced by any jierson for private improvement expenses has 
been duly expended, the local authority may grant a yearly rent- 
charge (/), issuable out of the premises (m) in respect of which the 
advance was made, and payable by equal half-yearly payments during 
a term not exceeding thirty years (a), so as tf) secure the repayment 
of the advance, with interest not exceeding 6 per cent, jier annumOO- 

760 . The expenses incurred by a rural district council in the 
execution of the Thiblic Health Acta(c) are divided into general 
expenses and special expenses (d): the former are jiayable out ot 
a common fund raised out of the poor rale of Urn parishes in fhe 
district, while the latter are a se]>a»ate charge on eacli contriliu- 
tory place (r). Precepts are addrt‘sbed to the overseers of each 


(/O Public Health Act, 1875 (38 A: 30 Viet c. 55), 8. 208. 

(t) See title Local Govkrnment, Vol. XfX., p. 281. For foinm rclatine 
to private improvement expenses, see Eucyclopcedia ot Foims and 
Preot'donts, Vol XT., pp 51 — 59. 

(k) Ihiblic Health Act, 1875 (38 & 39 Viet. c. 55), 8. 213. A proportion 
of the rate may in certain circumstances be deducted from the rent (ibid., 
8. 214, 226). The rate may be redeemed (t&id., a. 216). See also itwi., 
as. 218 — 226; and, generally, as to private improvement rates, see title 
Kates and Kating. 

(/) Such a renteharge is personal estate (Public Health Aet, 187.5 
(38 & 39 Viet. c. 55), s. 240; and see title Renicharoes and Annuities). 
Uentcharges and transfers muRt be registered as in the ease of mortgages 
(Public Health Aet, 1875 (38 & 30 Vict. c. 5.5), r 241 ; and see p. .385, pout). 

(m) In the case of Heveraneo, the rent rciuains a charge upon every 
portion of the premises. A right of action for the rent, although nut 
given by the Public Health Aet, 1876 (38 & 39 Vict c. 56), b 240, would 
probably lie (see Thomas v. fiylvester (1873), L. R. 8 Q. B. 368). As l«» 
rentcharges and their recovery, see title Rentcharoes and Annuities. 

(а) It 18 doubtful whether, after the expiration of the term, arrears could 

be recovered (see R. V. Wigan {Churchwardens) (1876), 1 App. 

Gas. 611). 

(б) Public Health Act, 1876 (38 Si 39 Vict. c. 56), s. 240. The provisions 
of the Act as to deducting irom rent a proportion of private improvement 
rates and as to redemption of such rates (see t&id., ss. 214, 215} apply to 
such rentcharges {ibid., s. 240). 

(o) For a list of the Public Health Acts, see note {a), p. 361, ante. 

(d) As to what constitute general and special expenses, see title Local 

Government, Vol. XIX., pp. 336, 330. On the jipphcation of rural 
district council, the Local Government Board may by order declare any 
expenses to be special expenses (Pubb'c Health Acts Amendment Act, 1890 
(63 & 64 Vict. c. 69), s. 49) ; and see p. 363, ante. . 

(e) Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 229; and see title 
Local Government, Vol. XIX., p. 335, where '* contributory place ” is 
defined. As to the effect of this provision as regards the supply of water 
to each contributory place, and the liability of each contributory place to 
pay income tax on profits, see Wakefield Murat Distrui Counett v. HaU 
(1912), 28 T. L. B. 689, C. A. ; and see title Water Supply. 
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contribufcory place, specifying the sums due in respect of contribu- 
tions for general expenses and for special expenses, and they are 
required to pay (/) the former out of the poor rate and the latter 
out of a separate rate(p), except vvhere the amount required in 
respect of special expenses is less than £10, or is so small that a 
rate of less than Id. in the £ would suffice to raise it, when it is 
paid out of the poor rate (h). 

Whenever a rural district council has incurred or becomes liable 
to any private improvement expenses (i)» it may levy a private 
improvement rate in the same manner as an urban authority (A ). 

Sect. 2 . — Bornmimj Powers. 
b(JU-SEcr. 1. — Urban and Rural Autlioritxe*. 

(i.) (leniral Pomra. 

761. Any local authority (/) may, with the sanction of the Local 
Government Hoard (m), borrow («), or reborrow (o), for the purpose 
of defraying any expenses incurred or to be incurred by it in the 
execution of the Public Health Actb(p), or for the purpose of dis- 
charging any loan under those Acts or the Sanitary Acis(q). 

(f) The overbeers are made personally liable for default (Public IlcalLh 
Act, 1875 (38 & 39 Vict. c 65), s 231). As to the duties of oveiseers, see, 
further, (itles Poor liAW, Vol. XXll., pp. 529, 530; Hates and Kaiino. 

(g) As to its assessment and levy, see title Bates and Bating. 

(h) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 230. 

(i) flee title Local Government, Vol. XIX., p. 330. 

{k) Public Health Act, 1875 (38 & 30 Vict. o. 65), 8. 232 ; and see p. 381, 
ante. The provisions as to reutcharges (see p. 38 i, ante) also apply. 

(l) See p. 372, ante. 

(m) Where, under any local Act, the saneiion of the Secretary of State to 

any borrowing for saiiituiy purpo<«es is required, the sanction of the Lue.il 
Government Board is required instead (Public Health Act, 1872 (35 & 38 
Vict. e. 79), s 34 ; Public Heallh Art, 1875 (38 & 39 Vict. c. 65), s. 343, 
flehed. V., III ) A loan (including banker’s overdraft) without 

feanction is invalid {lie Compamea Acts, Mx parte TPatoon (1888), 21 (j. B. D. 
301 ; Fell v. Ohaiiiy Lands {Official Trustee), fl898] 2 Ch. 44, C. A ; A.-G. 
V. Be Wxnton, [1006] 2 Tli. 106; A.-G. v. West Ham Coyporation (If^lO), 
103 L. T. 394). Loans lor a specific purpose cannot be used for othe. 

I iurposes (A.-G. v. West Ilam Corporation, supra). The Local Government 
loord regards payment by instalments af^in the nature of a loan for which 
its sanction is necessary, flanotion Tor a loan should bo obtained before 
any expendituie is incuiicd,, as the failure to obtain it would necessitate 
payment out of cun cut expenditure. lu the ease of land, a provisional 
agreement fur purcliase should be contingent on subsequent sanction. 
Fivsb sanetieu is not required where a reborrowing takes place within the 
period for which a loan was originally sanctioned and no alteration in the 
tcims oC the loan is made, and, if there is a now lender, the mortgage is 
transferred to him. For foTiiis relating to loans, see Encyclopedia of 
Foims and Precedents, Vol. VIII., pp. 192 — 206; Vol. XVI., p. 373. As 
to borrowing by local authorities, generally, see titles Local Government, 
Volt XIX., p. 282 ; Money and Money-Lending, Vol. XXI., pp. 68, 63 ; 
Mortgage, Vol. XXL, p. 112. 

(n) A commission for proouiing a loan may be charged in the loan account, 

(o) The old loV'R should not be paid off before sanction for reborrowing, 
if necessary, is obtained. 

(p) For a list of the Public Health Acts, see note (a), p. 361, ante. 

(q) Public Health Act, 1875 (38 & 39 Vict. c. 66), s. 233. The term 
** sanitary Acta is defined Isee ibid., s. 4) in terms to include the Baths 
and WashhCuset Acts (see note (k), p. 487, post), and numerous Acts 
repealed and re-enacted by the Public Health Act, 1875 (38 & 39 Viot^ . 
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762. Money must not be borrowed except for permanent bbct. 2 . 
works (r), and the sum borrowed, with the balances of outstanding Borrowing 
loans («), must not at any time exceed in the whole the assessable P ower s, 
value for two years (0 ot the premises assessable within the district ReguiaUoiw 
in respect of which the money is borrowed. The loan may be for «» to iomis. 
such tiino, not exceeding sixty years (a), as the local authority, 
with the sanction of the Local Governiiieut lioard, determines in 
each case, and the authority must cither pay it off by equal annual 
iiihtalirionts of principal or of principal and interest, or in every 
year set apart as a sinking fund a sum which, invested in authorised 
securities (/>), with accumulations at compound interest, will be 

c. 65), 8. 4, Sched. V., Part I.). The provision in the text, p. 382, anfe, 
does not authorise loans to defray expenses incurred under local Acts for 
sanitary purposes. 

(r) These include any works of which the cost ought in the opinion of 
the Local Government Board to be spread over a term of years (Public 
ilealth Act, 187.6 (38 & 39 Viet. c. 55), s. 234 (1) ). Loans for repairs are 
not enter! ained by the Board. 

(9) Under the ^^anitaiy Acts (see note (^), p. 382, ante) and the PubUo 
Ilealth Act, 1875 (38 & 39 Viet. c. 55), and Ada eonslrued therewith (s*ee 
note (g), p. 366, ante). 'I’here is no mention of loans under loe.al Acts. 

(0 Public Health Act, 1875 (38 & 39 Vict. c. 55), a. 234 (J). This is 
construed to mean twice the assessable value at any given time, and the 
Local Government Board con.sider8 th.at “ asst*H*'able value,” in the ease of 
an urban district, means that value for the purposes of a general dmtiict 
rate, that is, reckoning certain properties at the reduced estimate of one* 
fourth (see tfnd , s 211 (1) (b) ), and, in the case of a rural district, similarly 
for the purpose of a special expenses rate (see Public Health Act, 1875 
(38 Si 39 Vict. c, 65), s, 230) ; and see title Rates and Ratino. But 
where the expenses would be, in a rural district, general expenses, it is not 
clear that the limit is not extended to twice the assessable value for the 
purpose of general expenses. Where a proposed loan and balanci^s would 
exceed the assessable value for one year, the Local Government Bo.ard 
must not sanction the borrowing until an inspector has held a local 
inquiry (Public Health Act, 1875 (38 & 39 Vict. c. 5,6), s. 234 (3) ). As to 
local inquiries, see p. 375, ante. In some iuhtances the limitations have 
been abrogated (see Small Dwellings Acquisition Act, 1899 (62 & 63 Vict. 
c. 44), 8 9 (0); title Smaix Holdings and Small Dwellings ; Housing 
of the Woiking Classes Act, 1903 (3 Edw. 7, c. 39), s. 1 (2) ; llou^ing, 

Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 65 (3) ; and see 
pp. 623, 627, post). 

(a) The Local Government Board sanctions periods ranging, according 
to the permanency of various works, from five years to sixty years. The 
maximum period for loans under the Housing Acts (see note (7), p. 516, 
post) is eighty years ; see note (/). p- 523, post. If a loan is raised for a 
period less than the maximum, the only way to increase the period for 
repayment is to pay off the old loan by reborrowing. A loan for the 
purpose of discharging a previous loan must not extend beyond the 
unexpired period of the original loan, unless with the sanction of the 
Local Government Board, and then not beyond sixty years from the date 
of the original loan (Public Health Act, 1875 (38 & 39 Vict. c. 55), s, 234 (6) ). 

After the expiration of the period sanctioned for a loan there is no j)»ower 
to levy a rate for the purpose of any repayment ; see B. v. All Saints, 

Wiaan (Churchwardens) (1876), 1 App. Gas. 611. 

(i) For the authorised investments, see Trust Investment Act, 1889 
(62 & 63 Viet. c. 32), s. 7 ; Trustee Act, 1893 (56 & 57 Vict. c. 63), 

88. 1, 2; Metropolis Water Act, 1902 (2 Edw. 7, 0 . 41 ), e. 17 (4) ; 

Colonial Stock Act, 1900 (63 & 64 Vict. c. 62), s. 2 ; title Trusts and 
Tbustbes. At any time the local anthoritj may apply part or the whole 
of the sinking fund in discharge of the loan, provided it pays into 
•the fund each year the interest on the money so applied (PqhUo Health 
Act. U76 (38 Sf 39 Vict. 0 , 65), a. 234 (6) ). 
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sufficient, after payment of all expenses, to pay off the loan within 
tlio period sanctioned (c). 

763. An urban authority which borrows to defray private 
iriiprovement expense's, or expenses in respect of which a part only 
of the district is luihlo, must make good, as far as it can, the 
money borrowed, either out of private improvement rates or a rate 
levied in sucli part (d). 

764. The l^iblic Works Loans Commissioners (e) may make 
loans to a local authority for the purposes of the Public Plealth 
Acts (/), on the security of any fund or rate applicable to any such 
purpohe 8 (/ 7 ), and may, on tlio recommendation of the Local Govern- 
ment iioard, grant any such loan to be repaid within a period not 
exceeding fifty years (/«>. 

(ii.) Mortfjagea^ 

765. For the purpose of securing the repayment of loans and 
interest, an urban authority may mortgage to the lender any fund 
or all or any rates out of which its expenses in oxeeuting the 

(c) Public Ilcallh Act, 187.5 (38 & 39 Vict o 65), 8. 234 (4). In respect 
of loans under some local Acts, power to supervise the sinking fund is con- 
ferred by the local Act upon the Local Government Board. Apparently 
the roquireineuts as to the sinking fund, referred to in p. 383, nnU, 
might be enlorocd by mandamus (see E. v. St. MuhaeVs, Pembroke {Church- 
wardene) (183^), 5 Ad. & Kl. 603 ; E v. St. Jf MiaeVs, Southampton (('hurch- 
W(udms) (1850), 6 K. & B 807). Where an urban autboiity has adopted 
therubUo Health Acts Amendment Act, 1890 (53 & 64 Viet. c. 69), Part V., 
it may, with the consent of the Local Government Board, exercise any 
power to boirow by the creation of stock (see ihtd., s. 62 ; and title Local 
Government, Vol. XIX , p. 385). As to further facilities given to local 
authorities for dealing witli borrowed money and its repayment, see Local 
Loans Act, 1875 (38 & 30 Vict. e. 83) ; Local Loans Sinking Funds Act, 
1886 (48 &49 Vict. o. 30) ; title Monet and Money-Lending, Vol. XXI , 
pp. 68 — 63 

(d) Public Health Act, 1876 (38 & 39 Vict. o. 66), s. 234. But see the 
power of the local authority to mortgage rates ; see ibid., a. 233, and the 
text, ivfrn. 

(e) The procedure of the Commissioners in granting loans is governed by 

the Public Works Loans Act, 1875 (38 39 Vict. o. 89), and amending Acta: 

see title Money and Moxey-Lenping, Vol. XXI., pp 68 — (>3. As to the 
application of balances of loans, see Public Works Loans Acts, 1878 (41 & 
42 Vict. o. 18). 8. 4 ; 1881 (44 & 46 Vict. c. 38), s. 9. 

if) Loans under the PubUo Works Loans Act, 1875 (38 & 39 Vict. c. 85), 
may be made for works under local and other Acts (Pubbo Works Loans 
Act, 1896 (69 & 60 Vict. c. 42), s. 2). 

(^) PubUo Health Act, 1876 (38 & 39 Vict. c. 65), s. 242. The maximum 
period for repayment of the loan is thirty years (Public Works Loans Acts, 
1875 (38 & 39 Vict. o. 89), s. 11 ; 1898 (61 & 62 Vict. c. 54). s. 6), unless a 
recommendation is made by the Local Glovernmeut Board, which in deter- 
mining the period must have regard to the probable duration and continu- 
utility of the proposed works (Pubbo Health Act, 1876 (38 dc 39 Vict. 
e. 66), s. 243). 

{h) Ihid. This provision docs not apply to a loan for the expenses of the 
Local Government Board in performing the duty of a defaulting local 
authority (ibid.); see p. 379, ante. Power is given to the Public Works 
Loans Conimissioners to reduce the rate of interest on loans made before 
1872 (Public Health Act. 1876 (38 & 39 Vict o. 65). s. 243 ; PubUo Works 
Loans (Money) Act, 1876 (39 & 40 Viet. o. 31), s. 6). The rate of interest 
is DOW fixed by the Treasury (Publie Works Loans Act, }897 (60 St 6i 
Viot. e, 61), B. 1). 
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Public Health Acts (i) are payable, and a rural authority may, where 2; 

the sums borrowed are applied to general expenses, mortgage the Berro?ring 
common fund, and, where they are applied to special expenses, the Powwb. 
rate or rates out of which these are payable (j). 

766 . If any principal or interest in respect of any mortgage of Hweiverdf 

rates, at the expiration of six calendar months from the due date, * 

and after demand in writing, is not paid, the mortgagee may u-payment. 
apply ) to a court of summary jurisdiction (/) for the appointment 

of a receiver (w). to whom all rates, or a competent part thereof (w), 
liable to the payment are payable for rateable apportionment 
between the mortgagees, until the principal and interest and 
the costs of the application and of collection are fully paid (o). 

767 . Mortgages must ho made by deed, truly stating the date, ''"rni ami 
considoration, and the time and jilaco of payment, and ‘must he 

under the common seal of the local authority (p). A register of the 
mortgages on each rate must be kept at the office bf tlie local 
authority, and must he open to public inspection without fee (q). 


768 . A mortgage mny he trausferied by deed duly stamped (/ ), Transfer of 

(i) For a liht <if tJie Public Health Acts, see note (n), p. 3C1, nfite. regis- 

(?) Public Health Act, 187.5 (38 Ac 30 Vjet e oo), a. 233. The giving of Oration, 
socurify appears to be oj>lional ; see 7*. v. LtuLe, f 101 1 ] I K B. 080, (' A., 
per Kkvnkuy, fv .1 , at p. (iOS. A nioitg-ige ot the rates is personalty ; 
seo Ke Pickard, Kwftlcy v. iWO<7teZf, 1 1804 j 3 (’h. 704, A. ; and. as to 
personal propeity in general, see title Pi.U'JOVal Puoi*i«.aTV, Vol, XXII , 

X)p. 38.5 ft Kcq. For foiins of mortgage by local ilutbolltle^, see Fneyclo- 
paedia of Forin‘< and Precedents, Vol. VI , p 310 ; Vol, VII 1 , pp. 196 — 

206. 

(A) No application may be eiiteitaiiied unless the sums due to the 
applicant, or to two or more joint appheaiits, amount to £1,000 (Public 
Health Act, 1870 (38 & 39 Vict c 5.5), .s. 230) For a less sum .in 
action for a mandamus to make a rate would Iio (ir«id v. Lowndes (1850), 

1 E. Ac £ 040 ; Drewry v Barnes (1826), 3 Kuas 04). 

(f) The court is reipiired to hoar the parlies, and, therefore, pro- 
ceedings must bo bj HuinmoiiM; and see title M lOisTitATrs, Vol. XlX., 
pp. 593 ft seq. 

(to) Where a local Act contained no such provision, the Fouit of I'haiirery 
declined to make an appointment {Pieslon v. Ureat Yarmouth Corporation 
(1872), 7 Ch. App. 65.5). As to the duties of receiveis gencially, see title 
Reomiveks. 

(») The receiver cannot make the rate, but the duty of the local authority 
to make it may be enforced by mandamus. 

( 0 ) Public Health Act, 1875 (38 & 30 Viet. c. 65), r. 230 

(p) Ibui,, 8. 236. A mortgage ot rates may be according to the form 
prescribed or to the like effect (ilnd., Sched. IV., Form II ; see also the 
forms in the Enoyclopsodia of Forms and Precedents, Vol. pp. 200 

— 203). As to the stamp duty on mortgages, see title Moutoaue. Vol. 

XXI., p. 134; and, as to stamp duty generally, see title Revenoe. As 
to the non-liability of a local authority where its olficer fraudulently 
atllxod its seal to a mortgage, see Orapp v. East Stonehousc Local Board 
11889), 6 T. L. R. .501 C. A. 

(g> Publio Health Act, 1875 (38 & 39 Viet c. 56), s. 237. The number 
and date of each mortgage, and the namc'« and descriptiontf of the mort- 
gagees, must be entered within fourteen days after execution : the penalty 
tor refusing to allow inspection of the register is a sum not exceeding 
£5 (iWd.). » 

(r) As to stamp duties on transfers of mortgages, see title Monxosai^ 

Vol. XXI., p. 174 

• *H.L. — xxin. 
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truly statiug its date and the conBideration for its transfer (e). A 
register of transfers of mortgages on each rate must be kept at the 
office of the local niitliority, and within thirty da'ys after the date of 
a deed of transfer, or of its arrival in the United Kingdom if 
executed abroad, it must be produced to the clerk of the local 
authority for entry, in the register, of its dat(' and the names and 
descriptions of the parties (t). 

769 . Any land, works, or other property possessed by a local 
authority for sewage disposal purposes may be mortgaged by it as 
if Sthe authority wore the abHolute owner, and the moneys so 
borrowed may be applied for any purposes for which loans may be 
made under the Public Health Acts (a), but the mortgagees are 
not rosponsihle for any misapplication (b). 

Si n-'M'CT 2 — Joint A uthorifu^. 

770 . Joint boards (r) and poit sanitary authorities (r), and the 
local board of health of any in iin sewerage district, and any joint 
sewerage board existing on the 11th August, 1875 (d), have the like 
powers as a local authority of hoi rowing on the credit of their 
funds or rates or sewage land and pl.int, and the Public Works 
Loans Commissioners may make loans to th6m(e). 

Suu-Slct. 3 . — MHropohian AuthoyitxeH. 

771 . Meliopolitan borough councils (/) may, with the sanction of 

(«) Public Health Art, 137.5 (33 A. 39 Virt c 55), a 238 For form of 
tranefor, see ibid , Srhrd 1 V , Foi in I 

(t) Ibid , B 238 The ch'ik is liable* to a ponalty not exceeding £20 for 
default {ibid.) On Tegi»(iation the tiaimfeiee ib entitled to the fiul benefit 
of the oiigioal mortgage, but until entry m the legist er the local authority 
is not reepoiisible to liim {ibid ) If the loan has been duly Hauctioned, a 
local authority is estopped liom challenging the legality of any debentures 
or other securitiee issued by it {IV ebb v. JJerne Bay Commissionera (1870), 
Jj, R. 5 Q. B. 642 , Re Bomfoid Canal ('o.. PocoeVa ('laim, Tnckrtt'a Claim, 
CarfVi'a Claim {IHHZ), 24 Ch D 85) As to the pioteclion of purchaaere 
from loss by forged tiansfers, see the Forged Transfers Act-- 1891 (64 A. 66 
Viet, c 43), and 1892 (66 & 66 Vict. c. 36); title Compxnies, Vol. V., 
p. 196. 

(a) For a list of the Public Health Acts, see note (a), p. 361, ante. 

[b) Pubhc Health Act,.1875 (38 & 39 Vict. c 65). s 236. Interest may 
be paid out of the rates {ibid ), and, in the opinion of the Local Govern- 
ment Board, so may the principal No sanction of the Board is required 
for borrowing under ibid. Where the sums boi lowed do not exceed three- 
fourths of the pufehase-money of the lands, the power of borrowing is to 
be deemed disiuiet irom and in addition to the general powers of borrow- 
ing of the local authority {ibid .) ; but, if they do exceed such three-fourths, 
the sums borrowed must be taken into account in considering the limita- 
tions imposed by ibid., s. 234 ; see p. 383, ante. 

' (o) See p. 373, ante. 

(d) I.e., the date of the passing of the Pubhc Health Act, 1875 (38 & 39 
Vict. 0 . 66). As to such local boards and joint sewerage boards, see title 
Sbwkrs ani>- Drains. 

( 0 ) Public Hi .ilth Act, 1875 (38 & 39 Vict. o. 65), b. 244. 

(/) For the borrowing powers of the London County Council, see title 
METBOPOue, Vol. XX., pp. 444 — 446, and of the City Corporation, see 
ibid., p. 447<r The exercise of the borrowing powers for sanitary pux^ses 
of the metropolitan borough councils is subject to the general provisions 



Part III, — Ftnanob. 


the London County Council {g\ borrow for the provision ol hos- 
pitals (/t), mortuaries (?), premises and plant for the collection 
and disposal of bouse and street refuse (/r), and for the purposes of 
any epidemic regulations (i) ; and, with the consent of the Local 
Government Board (wj), may borrow for tbe purpose of providing 
sanitary conveniences, lavatories, and ashpits (a)* premises and 
carriages for disinfection, removal of infected articles (o), buildings 
for post-mortems and inquests (p), and shelter for persons removed 
from their bouses in case of infectious disease (q). 

Skct. 3. — Auounta and Audit, 

772. The accounts of local authorities and of their committees 
and officers are made up in a form prescribed by the Local 
Government Board (r), and such accounts, other than those of 
municipal corporations, are audited by district auditors («). The 
accounts of muiiicqml corporations, with a few exceptions (t), are 
audited by the borough auditors («). 


applicable to borrowing by eucli authorities ; see the Metropolis Manage- 
ment Act, 1855 (18 & 19 Vict. c. 120). ss 188, 185—101 ; and sec title 
Metropolis, Vol. XX., pp. 447 — 449 

{g) Metropolis Management Act, 1855 (18 & 19 Viol c. 120), s. 183; 
Local Oovernment Act, 1888 (51 & 52 Vict. c. 42), s. 40 (8) 

(h) See pp. 432 el keq , poU. 

( i ) See title Burial and (Cremation, Vol. 111., p. 566. 

{k) Pubho Health (J.oudon) Act, 1891, Amendment Act, 1893 (66 & 67 
V'ict. 0 47), s. 3. As to tlie collection of such refuse, seepp. 606, 609, post. 

(l) Public Health (London) Act, 1891 (55 & 56 Vict. c. 70), s. 105 (1). As 
to such regulations, sec p 464, poet. 

(m) No other consent is necessary (Public Health (London) Act, 1891 
(56 & 56 Vict c. 76), s. 105 (3) ). 

(n) See p. 602, post. 

(o) See, further, p. 456, post, 

ip) Public Ilealtb (Lonaon) Act, 1891 (55 & 56 Vict. c. 76), s. 105 (2). 
As to such buddings, see title Burial and Cremation, Vol. III., p, 506, 

(fl) London County Council (General Powers) Act, 1806 (59 & 60 Vict. 
0 , mxxvui.), 8. 32. As to such shelter, see pp. 454. 459, post. 

(r) Public Health Act, 1875 (38 & 39 Vict. o 55), s 245 ; Local Govern- 
ment Act, 1894 (56 & 57 Vict. c. 73), s. 58 (1) , London Government Act, 
1899 (62 & 63 Vict. o. 14), s. 14 ; and see titles Local Government, 
Vol. XIX., pp. 244, 260, 283 , 323, 337, 362 ; Metropolis. Vol. XX., p. 451. 

(«) Public Health Act. 1875 (33 & 39 Vict. o. 55), ss. 247, 250 ; Local 
Government Act, 1888 (51 & 52 Vict. <*. 41), s. 71 (3): Local Government 
Act, 1894 (56 Sc 57 Vict. c. 73), s. 58 (2), (3 ) ; London Government Aot, 
1899 (62 & 63 Vict. c. 14), s. 14 ; see title Local Government. Vol. XIX.. 
pp. 244, 260, 284, 327, 363. The accounts of a joint committee of a 
monicipal council and another council not a municipal eouneil are also 
audited by the district auditor (Local Government Aot, 1894 (56 Sc 67 
Vict. c. 73), s. 58 (2) ). 

(t) See title Local Government, Vol. XIX.. p. 325, note (t), 

(u) Public Health Act, 1875 (38 Sc 39 Vict. o. 56), ss. 246, 260 ; and lee 
title Local Government, Vol. XIX., p. 324. 
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Public Health and Local Administratioh. 


Part IV. — Bye-laws. 

Sect. 1. — In General 

773. In addition to the direct enactments of the various statutes 
governing matters of puldic health and local administration, very 
large powers of providing for other incidental or minor matters 
are conferred upon sanitary, and other local authorities, they being 
empowered by numerous Acts to make bye-laws, either dealing with 
specific lUHttevs or generally for the promotion of good order, 
government, and sanitary and other amenities in the areas under 
their control (a). 

774. A bye law has been said to he an ordinance affecting the 
public, or some portion of the public, imposed by some authority 
clothed with statutory powers, ordering something to be done or not 
to bo done, and accompanied by some sanction or penalty for its 
Tioii-observnnce. Further, it involves this con.seqnence — that, if 
validly made, it has the. force of law within the 8}>here of its 
legitimate operation (//). 

775. Where by any Act passed alter IHH!) a power to make 
rules, regulations, or bye-laws is given, the power may, unless the 
contrary intention appears, bo exercised at any time after the 
passing of the Act, provided that the l>y e-laws do not come into 
operation until the Act does(r). 

Shot. ‘2. -■ 7/oir Made. 

776. All bye-laws (<f) uiade by a local authority (<;) under and for 

(a) 'flic 1 IUI 11 C 10 I 18 subjects with respect to which bye-laws may be mode 
unde.r tiie ]*ublic Health Acts and incorporuled enactments (a.s to these 
Acts, see note (n), p. ante) are referred to in this title, •passim, where 
each Biieli matter is dealt with. For metropoliiaii bye-laws, see title 
Metropolis, Vol. XX , pp. 460 — 462, and for bye-laws ' relating ta other 
matters, not especially dealt with in this title, see the titles rolorred to at 
pp 360, 361, ante For iorms of bye-laws, see EncyclopaMiia of Forms 
and rrecedonts, Vol.'?. IX., pp. ttt) — III; XT., pp. 28 — 33, XVI., p. 8. 

(ft) Kruse v. Johnson, [1898j 2’Q. B. 91, per Lord Russell of Killowen, 
(7 J., at p. 96. 'riie dolinition is. however, too wide, as it would include 
Orders in Council jiml .other orders, rules, and regulations made by Govern- 
ment Departments under statutory authority. What may be postulated 
is that bve-laws ipc a particular class of such subordinate legislation, 
distinguished from ordinances made by central authorities, and usually 
requiring to be roulinned, or allowed, or not disallowed, by some oentru 
authority before having the force of law. 'rheir function is to supple- 
ment the goiici.d law; they should not merely repeat statutory enact- 
niciits; see. note (r), p. 394,* pos/. 

(c) Iniefpretalion Act, 1889 (62 & 53 Viet c. 63), s. 37. 

\d) The provisions of the Public Health Act, 1876 (38 & 39 Viet. c. 66) 
8.8 to bye-laws do not apply to regulations authorised by the Public Health 
Acts, but a*loc.d authority may publish any such regulations in such 
manner as it sei s fit (ibid., s. 188). The provisions apply to bye-laws 
made under tlie I’ublio Health Acts Amendment Act, 1890 (63 & 64 Viet, 
e. 59), B. 9; the I’ublio Health Acta Amendment Act, 1907 (7 £dw. 7,0. 63h 


(«) For note (e), see next page 
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the purposes of the Public Health Act, 1875 (/), must be under 
the common seal of the authority (7), and the authority may by 
such bye-laws impose upon otTendcrs reasonable penalties (/t), not 

«. 63), s. 9 ; and other Acts incorporated with (see note (s), p. 391, yoiti), 
or to be construed with, the Public Ileallh Act, 1876 (38 & 39 Viet, c 56) 
(see note iq), P o«/e), to hyc-laws under the Public Health (London) 
Act, 1891 (64 & 66 Viet. c. 7fi), s 114 (see title Mktuopolis, Vol. XX., 

р. 460) ; the Housing of the Working CLosses Act, 1885 (48 & 40 Viet. c. 72), 
s. 10 (see p. 616, post) ; the Housing of the Working Classes Acts, 1890 to 
1909 (sec pp. 616 et seq , pod) ; the Museums and (lynmasiuins Act, 1891 
(64 & 65 Viet. c. 22), s. 7 (see p. 692, pod) ; the Public Libiaries Act, 
1901 (1 Edw. 7, c. 19), s. 3 (see p. 591, post); the Sin.'iU Holdings and Allot- 
ments Act, 1008 (8 Edw. 7, c. 36), s. 28 (rules as to allotments) (boo title 
Allotments, Vol. I., p. 362) ; the Brine Pumping (Compensation for 
Subsidence) Act, 1801 (54 & 56 Viet. c. 40), a. 48 (see title Minl.s, 
Minj:r\i.s, \m> QrrvuKTKS, Vol. XX., pp 680, 681) ; the Factory and 
Workshop Act, 1901 (1 Edw. 7, c. 22), s. 15 (see title Factories and 
Shops, Vol XIV., p 470), Ihc Local (Government Act. 1894 (56 & 57 Viet. 

с. 73), B. 8 (1) (d) ; the Commons Act, 1899.(62 & 63 Viet. c. 30), s. 10, 

and the Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 15 (2) (e) (see titles 
Ct>T\iM()\s AM) Rfoiiia or (’ommox, Vol JV.,pp. 611 d . Opkn Spaces 
A\T) Recreation (Jroumxs, Vol XXI., p 584); the Ijocoinotivca Act, 
1898 (61 & 62 Vicl. c 29), s. 6 (see title S'irlet and Aerial TRvmc) ; 
the 'IViimways Act, 1870 (33 & 34 Viet. c. 78). s. 48 (riilc-s and Kgulations) 
(see title Tramways and LrooT Railways); and the,\ an' often applied to 
bye-laws made under proMsional onlois an<l local A<‘ta lender the pio- 
visions as a{)plied. the Secietaxv of State is Hoinctiines the coidirnnng 
anthoiity, as, tor instance, in the J*ul»lic Ileallh Acts Aniendiuont Act, 
1907 (7 Edw. 7, c. 5.‘1), s 82 (.scashoie), and ibid , s 8.3 (pioincnades) ; see 
ibid, 8. 9; titles SiRin.r and Aii5I\l Tr\htc; Wvieus and W\ier- 
couR.si.ri ; and ftce Public Health Acts \nn‘ndment Act, 1907 (7 Edw. 7, 
c. 53), 8. 85 (scivants’ icgistiies); title Work And Labolr. There are 
special provisions under other Acts with icspcct to bye-law's, as, loi 
instance, the Advertisements Regulation Act, 1907 (7 Eilw. 7, c. 27), s 3 
(see p. 399, pod) ; the Petroleum Act, 1871 (34 35 Vict c 105), s. 4 (see 

p. 572, post); and the Public Health .Vets Aincndineut Act, 1890 (.63 & 
54 Vict. c. 59), s. 13 (telegraph wires) (see titles Hiuuwws, Sikkets, and 
Bridges, Vol. XVI., p. 260; Telegratmis and Telupiiones) 

(e) See j). 372, ante. 

if) 38 A 39 Vict, c 55, and the subsequent Acts to be constiucd there- 
with (see note (9), p. 365, ante ) , and sec note («), p. 391, po^t. Byo-laws 
under rcjiealed enactments and not inconsislcnt with the Publie Health 
Act, 1875 (38 & 39 Vict c. 55), ss 315, 326, are deemed bye-laws under 
the Act (tbtd., s. 326) ; but upon an urban district becoming a borough 
(see title Local (tOvernmenp, Vol. XIX., p 31 1), bye-laws are not con- 
tinued in force (see Puhhc Health Act, 1876 (38 & 39 Vict. e. 56), s 310), 
unless expressly saved by a scheuno under the Municipal Porporatioiis Act, 
1882 (45 & 46 Vict. c. 50), ss. 213 — 218. Any bye-law may be altered or 
repealed by a subsequent bye-law (Public Health Act, 1875 (38 & 39 

see the similar provision in the Interpretation Act, 1889 (52 & 63 Vict. 

6 63), s. 32 (3). 

(g) Public Health Act, 1875 (38 & 39 Vict. 0 . 55), s. 182. An to seaUog 
by parish couneds and parish meetings w hich have no common seals, see 
Local (lovernment Act, 1894 (56 & 57 Vict. c. 73), ss. 3 (9), 19 (11) ; title 
Local Government, Vol. XIX., pp. 241, 256. It follows Irom the require- 
ment referred to in the text, supra, that the formal making of bye-laws 
cannot be delegated to a committee. 

(A) The bye-laws must be so framed as to allow of the recovery of any 
8um less than the full amount of the penalty (Public Health Act, 1876 
(38 & soviet, c. 66), 8. 183). The penalty should be fixed by the bye-law, with 
B proviso allowing its redaction ; see also the Summary Jurisdiction Act, 

^ 1879 (42 & 43 Vict. c 49) a 4; title MAGismATEB Vol. XJX.. p. 603. 
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exceeding £5 for each ofience and, in the case of a continuing 
oflfence(i), a further penalty not exceeding £2 for each day after 
written notice of the, offence has been given by the authority (k). 

777. A council (Z) of a borough (»?“) or county (??) may make 
bye-laws (o'), ( nforcoable by penalties not exceeding 1*5 (^), for the 
good rule and government (r/) ot the borough or county (r). 


No greater pcualties than those specified may be imposed by byc-law8 
made uiulci any inoorporated enactment (Public Health Act, 1875 (38 & 39 
Viet. 0 . 65), s. 183); and see (Udder ami Uehble ^avigatlon Co. v. Pilling 
(1846), 14 M. & W. 76. As to the recovery of penaKies, see pp. 307 
et seq., ante. 

(i) As to continuing offence*?, see the piovision in lespeet of bye-laws 
as to new buildings, leSiitd (o at p. 125, post^ and the cases cited in 
note (d), ibid ; and, as (o whaf is a coni inning offence, see, turthei, titles 
Limitation of Aopions, VoI. XIX., p J'/S, Nlisvm r V^vl. XXL, p 560; 
PrBi.TO Ai iiionnihs wd Oi ncj-.rs, p. ;J46, ante. 

(A) Public Health Act, 1875 (38 A 39 Viet, e 55), s. 183. Apparently 
notice may lie ^'ivon, and .t peison convicted, for a eontiiiuim; offence 
alfhoii^h there has been no conviction foi Ili(‘ original ofkneo ; see London 
County (^oinicif v. ]Vo)ley, |18*)41 2 Q. B 821j 

(l) At least two-thiids of the whole nnmhei ot the council beinn present 
(Municipal fVnporafioiis Act. J882 (45 & 46 Viet. c. 50), s 23 (2) ) 

(m) Including a metropolitan borough (London Government Act, 1899 
(62& 63 Viet. \ 14), s. 5 (2), Sehed. IJ., Part II ; and see title Metropolis, 
Vol. XX., pp. 402 et f,eq. 

(n) Local CJoverninent Act, 1888 (51 bo 52 Viet e. 41), ss. 16 (1), 75. 
Bye-laws made by a county council have no foiee or effect witliin any 
municipal borough {ibid , s. 16 (2) ). 

(o) The power to make bye-hiws iiu plies a junver tf> repeal and alter 
them bv others duly made (J?. \ Ashwell (1810), 12 Hast, 22 , /?. v. West- 
wood (1826), 4 B. & C 781, 806). 

(p) Recoverable summarily (Municipal Goiporalions Act, 1882 (45 & 46 
Viet. c. 50), s 23 (5) ). As to summary proceedings, see (nle M \(!isi k vtes, 
Vol. XIX., pp. 671 et seq. 

(q) Tlio bye-laws may not regulate the use of bicycles and similax 
roachines (Local Government Act, 1888 (51 & 52 Vict o 41), s 86). As to 
such machines, sec title bruLET and Aerial 'J’RAri ir. 

(r) Municipal GorporaHons Act, 1882 (15 & 40 Vict. c. 50), s, 23 (1), 
(2), (6). Under the same enactment bye-law s as to certain nuisances may 
also be made, but they are subiect la the piovisioiis of the Public Health 
Act, 1875 (38 A 30 Viet, c 55), and are oouliimed by the Local (government 
Board (Mumcipd (Viipoi.itions) Act, 1882 (45 & 46 Vict. c. 50), s. 23 (6), 
and the Pulilic Health Ac (, 1875 (38 & 39 Vict. c. 65), s. 187). Bye-lawa 
made undei A< ts lepeakd by the Municipal Corpoiations Act. 1882 
(46 & 46 A"ict c 50), weie kept in force (Munioipal Corporations Act, 1882 
(46 & 46 Viet c, 60), s. 2*60 (3) ). Bye-laws dealing specifically with 
nuisances wit inn the mejiihig of the enactment have seldom been made, 
and the distinrfioii heiwt en them and bye-laws tor good rule and ^vern- 
ment is sometiracs contused; see Mantle v. Jordan, [1897] 1 Q. B. 248. 
Many byo-law^s lor good rule and government dealing with offences in streets 
Jiave been befoic the coui-ts. In Thomas v. SutUra, |1900] 1 Ch. 10, C. A., 
.Ieune, P., at ]) 16, said, 1 sliould hesitate long before saying that a 
municipality li.ul not a perfect right, and indeed a duty, to deal with 
matters which affect the respectability and moral conduct of the persons 
in their streets that is, in so far as they are matteis of public interest and 
affect the pcisfuis who use the streets.” In the following citation of 
oases relating to matters in or near streets or public places, it is stated 
where the bye- law was held to be invalid: — annoying passengers (l^osh 
V. Finlay (1901), 66 J. P. 183 (invalid)) ; betting newB(/8oott v. PUUner, 
[1904] 2 E. B 856 (invalid) ) ; football {Pearson v. WhUfield (1888)* 
52 J. P. 708) : juvenile vendors {Macdonald v. Loehrane (1887), 01 ^ 
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778. Bje-lawB under the Pablio Health Acts (s) have no effect 
imtil confirmed bj the Local Government Board (t); and before 


J. F. 029 (invalid) (see note (<), p. 395, post) ) ; lights on vehicles 
(Walker v. Stretton (1896), 60 J. P. 313 ; William v. Groves (1896), 12 
T, L. E. 460 ; Adamson v. Milh) (1900), 16 T. L R. 185 ; seo now Lights 
on Vehicles Act, 1907 (7 Edw 7, o. 45), and title Stukrt and Aerial 
Traffic) ; litter (Batchelor v. Sturley (1905), 03 L. 'F 639) ; music (li. v. 
Powell (1884), 48 J. P. 740; Johnson v. Croydon (Corporation (1886), 16 
Q. B. D. 708 (invalid) ; Munro v. Watson (1887). 57 Ji. T. 360 (invalid) ; 
Booth V. Howell (1889), 63 J. P. 078 ; Brownsrombe v. Johnson (1898), 78 
L. T. 265 ; reheard sid) nom Kruse v. Johnson^ [1898J 2 Q. B. 91) ; music 
generally in borough (Southend-on-Sea Corporation v. Davis (1900). 16 
T. Ii. R. 167) ; offensive language (Strickland v. Hayes, [18961 1 Q- B. 
290 (invalid) ; Mantle v Jordan, [1897] 1 Q. B. 248 and see Gentel v. 
Ea/pps, [1902] 1 K. B. 160); roundabouts, swings etc. (Tealev. Harris 
(1896), 60 J. P. 744 ; see also Public Health Acts Amendment Act, 1890 
(63 & 64 Viet. c. 69), s. 38; title Highways, Streets, and Bridges, 
Vol. XVI., pp. 117, 118, 161 et seq., 208. 2*27 et seq., 266 et seg.) ; shouting 
and hawking (Innes v. Newman, [1894] 2 Q. B. 202). A oyc-law pro- 
hibiting the sale of unwholesome ff)od and providing for its seizure has 
been upheld (Shillito v. Thompson (1875), 1 Q. B. D. 12); and seo titlA 
Pood and Drugs, Vol. XV., pp, 36, 40. 

(s) For a list of the Public Health Aet.s, .see note (a), p. 361, ante. Such 
bye-Iawa include bye-laws under the “incorporated enaetrnents.” namely, 
the Towns Improvement Clauses Act, 1847 (10 & 11 Vict. e. 34), s. 128 
(slaughter-houses), see note (/ ), p. 666, post, the Town Police Clauses Act, 
1847 (10 &; 11 Viet. c. 89), s. 68 (hackney carriages), soe title Street and 
Aerial Tuaffio ; the Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), 
B. 69 (public bathing), see p. 600, post ; tlic Markets and Pairs Clauses Act, 
1847 (10 & 11 Viet. c. 14), s. 42 (markets), seo title Markets and Pairs, 
Vol. XX, p. 23; Public Health (Conllnuation of Byelaws) Act, 1884 
(47 & 48 Viet. c. 12) ; and see nolo (d), p. 388, note {/), p. 389, aide. The 
Public Health (Confirmation of Byelaws) Act, 1884 (47 & 48 Viet c. 12), 
made unnecessary any confirmation, allowance, or approval of any bye-law 
made under the incorporated enactiuouts by reason of their ineorporatior 
with the Public Health Act, 1876 (38 & 39 Vict. c. 65), or the repealed 
Sanitary Acts (see note (</), p. 382, arde), or any local Act or provisional 
order, other than the confirmation of the confirming authority (Public 
Health (Confirmation of Byelaws) Act, 1884 (47 Si 48 Vict. c. 12), 
8. 8), namely, the Secretary of State before, and the Local Government 
Board after, the 19th August, 1871 (ibid, s. 2). There is a saving for 
l)ye-laws previously confirmed in pursuance of the special provisions 
applicable to the incorporated Acts, and for bye-laws under local Acts with 
special provisions (ibid , s. 4). Those special provisions, although not 
expressly incorporated with the Pubhc Health Act, 1875 (38 & 39 Vict. 
c. 56), or the Sanitary Acts, had been held to apply ( \VaXlasey Tramway Co. 
V. Wallasey Local Board (1883), 47 J. F. 821) ; see also note (0> %njra, and 
note (d), p. 388, ante. 

(<) Confirmation, allowance or approval by any other authority is not 
required (Public Health Act, 1876 (38 & 39 Vict. c. 56), s. 184). Wliere, 
in any local Act, confirmation by the Secretary of State of any bye-laws 
for sanitary purposes is required, confiimation by the LoctU Government 
Board is required instead (Public Health Act, 1872 (36 & 36 Vict. c. W), 

8. 34 ; Pubhc Health Act, 1875 (38 & 39 Vict. c. 55), s. 343, Sohed. V . 
Part III.). For instances where the Secretary of State is substituted 
for the Local Government Board as confirming authority, see note (d), 
p. 388, ante. Although, where so enacted, such coufinualion, allowance, 
or approval, or non-disallowance (see p. 392, post) is essential to a 
bye-law having effect, it does not render a bye-law valid which is in 
other Tesx>ects invalid (Etwood v. Bullock (1844), 6 Q. B. 388; B. v. 
Wood (1856), 6 E. & B. 49; Kruse v. Johnson, supra). *The Local 
t^vertiment Board has issued instructions for submitting bye-laws or 
^ tflgulations, and requests that proposals of local authorities should in 
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confirmation at least one calendar (ft) month's notice of intention to 
apply for confirmation must be given in one or more local 
newspapers circulating in the district to which the bye-laws relate, 
and for one calendar («) mouth at least before the application a copy 
of the proposed bye-laws must be kept at the office of the local 
authority, and be open during office hours to the in.ypection of the 
ratepayers of the district without fee or reward (a). 

779. live- laws as to good rule and government do not come into 
force imtii the expiration of forty dayB(/;) after a copy has been 
fixed at tlie town haU(c), and until the same tirne(rf) after a copy, 
sealed with the corporate seal, has been sent to the Secretary of 
Stated'); if within th.it tiiue(d) the bye-law or any part is 
disallowed by Order in (\)uncil, the bj e-law or part so disallowed 
does not come into force ( / ). 

780. Jlye-la\\s made by a local authority under the Public 
Ifealtli Acts(,^/), or for the same or similar purposes under any local 
Act (/i), must lx‘ printed and hung up in the office of the authority (i), 

♦ lie fir.-.! instance be subniitied in dralt (iluphcate) for preliiniiiary 
approval lieforo any formal steps arc taken in eoinplianee with the 
statutoiy requiieineiita. The Hoard has also issued numerous siuies of 
model oiausea ior the assistance of local anthoiities proposing to make 
byc-law.s (to which letcrenco is hereafter made in connection with the 
jiarticulai subject-matters dealt with at pp. 417, 4,>5, 490, .'501 .'307, 611, 
.610, .191, 001, 608- Olo, no‘>t), and supplies draft fonns of the series for use 
by local autboiilies. \vlion the terms of a ]>roposcd series liave been 
settlcil, the lequirements noted in the text, supta, have to be complied 
with, and any objections which may be made by interested ratejiayers are 
eonsnler(‘d by the Local tJovernment Hoard bi'foie apponiling the eertifieate 
of confitnnilion. 

(n) Interpretation Act, 1889 (62 & 53 Viet e. 63), s. 3. 

(o) On the application of a latepayer, the clerk to the authority must* 
tiirnhsh him with a copy ol the piojiohcd bye-laws, or any jiart therool, 
on jiayiuent ot (id. for eveiy 100 woids (Public Health Act, 187.1 (38 &> 39 
\'iet. c. .1.1), a. 184). A ratepayer may make any representation to the 
JiOcal tjlo>ernmoiit Hoard belore confirmation ; see note (/), p. 391, antr 

(h) The forty days eommenee on the day succeeding th.it on which the 
notice is first fixed (Municipal Corporations Act, 1882 (1.1 16 Viet. e. 6 )), 

8. 230) ; SCO title-. Loiwl (Ioveunmbnt, V'ol. XIX., p. 314, note {g) ; 
'riMK ; St AT in K-'. 

(e) 111 some eun^picnous place on or near the outer door of the town 
hall, or, if there is no town hall, in some conspicuous place in the borough 
(Municipal Corpor.ilioiJ.s Act, 1882 (15 & 46 Viet. c. 50), s. 232) or county 
(J.ocal Uovernmeiil Act, 1888 (51 62 Viet. c. 41), ss 16, 76). 

(d) If this tune is enlarged, the bye-law.s do not come into force until after 
the expiration ol tluit eiihirged time (Municipal Corporations Act, 1882 
(45 & 46 Viet e 50), ss. 23 (4) ). 

(c) The Home S»«'iotary has issued a series of model clauses. A draft 
ot any proposed hye-Jaws should in the lust instance bo submitted to him, 
so as to settle their terms before the formal statutory steps are taken. 
Bye-laws made hy a county council as to good rule and government are to 
be sent to him, ,'ind do not require confirmation hy the Local Government 
Hoard {titiickhind v. Ilnijes^ L1896J 1 H 290). 

if) Municipal ( Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 23 (3), (4). 

ig) Por a ILt ot the Public Health Acts, see note (a), p. 361, anfe. 
These bye-laws include bye-laws under the repealed {Sanitary Acts whidi 
were kept in force (Public Health Act, 1875 (38 & 39 Viet. o. 56), s. 326) ; 
and see nate (/), p. 389, ante. 

{h) See fieidinq v. Rhyl Improvement Commiesionerg ( 1 878), 3 C. P. D 272. 

(t) Destruction or injury of any board on which any bye-law is iusoiitied* 
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and a copy must be delivered to any ratepayer on hirf application ; 
and, where made by a rural authority, a cr)py must also be sent to 
the overseen? of every parish to which the bye-laws relate, to be 
deposited with the public dociinumts of the parish (k), and to be 
open to the inspection of any ratepayer at all reasonable hours (/). 

781. A copy of any bye-laws made by a local authority other 
than a town council, sigiu-d and certified by the clerk to be a true 
copy and to have been duly confirmed, is, until the contrary is proved, 
conclusive evidence in all legal proceedings, of the due making, 
confirmation, and existence of the bye-laws (?a). A copy («) of 
any bye-law made by a town council, if authenticated by the 
corporate seal (/>), is, until the contrary is proved, sufficient evidence 
of the duo making and existence of the bye-law, and, if so stated in 
the copy, of its having been duly approved and confirmed ( p). 

Sect. 3. -Validity. 

782. A bye-law must he — 

(l) intra njc.s of the authority who makes it (q) ; 

if hct up by the local authority, is piinishable by a penalty not e\(ocdiiii: £5 
(Pubho Health Act, 1875 (38 kV 39 Viet c .>5), s 300). As to publication 
of bye-laws with respect to baths and washhouses, st*e p. 500, pott , and sec 
note (tu), p. 499, pout. Printed copies of niarKct bye-laws must be oon- 
sjjicuously cvhibited in the market (JMiblic Heallli Act, 1875 (38 Ac 39 
Viet. c. 65), s ]')7); and see title Makklts inm) P\jrs, Vcl XV , p. 25, 
note (»!))• 

(k) As to the custody of those documents, see title Lix (iovEltv- 
MENT, Vol. XIX., p 253. 

(Z) Public Health Act, 1875 (38 Ac 39 Viet. c. 65), s 185. Non com- 
pliance with this provision would not, apparently, luvalidato bye laws 
(Duncan v. Knill (1907), 96 L. T 911) 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 55). s 186 

(«) Written or printed (Municipal Corpoiatioiis A« t. 1882 (15 & 40 Vict 
c. 60), SB 7, 24). 

(o) See ibid., s. 7. As to the use ot the seal and tendering: in evidence a 
foiged copy ot bye-laws, see title LorAi. Covkhnmi.nt, Vol. XIX , p 328, 
note (p). 

(p) Municipal (’orporations Act, 1882 (45 & 46 Vict. c. .50). s 24; 
Robinson v. Oregory. (19051 1 K. JJ 534. 

(g) “ The Local lioaril had no right to make a bye-law investing them- 
selves with power beyond that confeired on them by the Act ” (Jirown 
V. Holyhead Local Board of Jlralih 1 H. Ac C. 601, per Poi.t.ock, 

C.B., at p. 606). Byo-laws embodying the following matters have been 
held to be uUra vires, namely : piohibiloii ot Sunday navigation where 
a company was empowered to make byo-laws “ for the good and orderly 
use of the navigation ” {(Jedder and Hehhle liarigation (!o. v. rilling (1846), 
14 M. Ac W. 76) ; removal of snow from footpaths, where the enactment 
referred only to “ dust, ashes, rubbish, tilth, manure, dung and soil ” (B. v. 
Wood (1856), 6 E. Ac B. 40) (this is now met by the terms of the Puhbe 
Health Act, 1875 (38 Ac 39 Vict. c. 55), s 44 ; seepp. CU8, 609, post) ; prohibi- 
tion of building, before kerb of footpath put in, considered ultra vires of 
Public Health Act, 1875 (38 Ac 39 Vict. o. 66), s. 157 (see p. 416, post ; 
Budlandv. Sunderland Corporation (1884), 62 L. T. 617, per JIawkins, J., 
at p. 620) ; prohibition of building before roadway made for access to privy 
ima ashpit (IFatlcy. Oarston Loom Board (1867), L. li. 3 Q. B. 6) ; prohibi- 
tion of fisbiim without regard to statutory quadifications {Wood r. Venton 
(1890), 64 jT P. 662) ; compulsory licensing of proprietors (not acting 
as boatmen) of pleasure boats {Byrne v. Brown (1893), 67 J. F. 741) ; pro- 
h^ition in effect where enactment authorised regulation (Porker ▼. 


Sect. 2. 

How Made. 


Evidence of 
bye-laws. 


Essentials. 
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(2) not repugnant to the law of England (/ ) ; 

(8) certain in ite terms and positive (<); and 
( 4 ) reasonable (0- 


Bournemouth Corporation (1902), 86 L. T. 449 ; 'Moorman v. Tordo-ff 
(1908), 98 L. T. 416). 

(r) “ All bye-lawB which are coiitriU*y to the laws or statutes of Iho realm 
are void ana ot no effect” {London^ (Chamherlain) Case (1590), 6 Co. 
Rep. 62 b, 63 a) ; and byc-laws under the Public Health Acts (see note (a), 

р. 361, ante) aie to be of no ” offeet if repugnant to the laws of England 
or to the provisions of this Act ” (Public Health Act, 1876 (38 & 39 Viet. 

с. 56), 8. 182). As to bye-laws mider repealed enactments, see note (/), 
p. 389, ante, and see note (s), p. 391, ante. But “a bye-law must 
necessarily superadd something to the common law. otherwise it would 
be idle ” (7?. v. Saddlers' ('o (1860), 3 E. & E. 42, Ex. Ch., per Martin, 
J., at XI 80; see Edmonds v. Watermen and Lightermen's Co {Master, 
etc.) (185.5), I Jur. ( n . a.) 727 “A bye-law is not repugnant to the 
general haw meicly because it creates a new' offence, and says that 
something shall be unlawful w'hich (he law does not say is unlawful. 
Tt is rejmgnant if it makes uiilawliil that wdiich the general law says 
is lawful, it it expressly or by necessaiy im])lioation professes to alter 
the general law of the land .... if it adds something inconsistent 
with the provisions of a statute creating the same offence ; but it it 
adds something not inconsistent, that is not sufficient to make the bye- 
law bad as repugnant” (Oentel v. Enpps, fl902J 1 K. B. 160, per 
Channel!., J., at p. 166). Th<‘8e considerations soem equally applicable to 
the provisions of local Acts. Ah to such inconsistent additions, see Bearden 
V. Townsend (1866), L. R. 1 Q. B. 10 ; Bentham v. Hoyle (1878), 3 Q. B. D. 
289 ; London and Brighton Rail. Co v. Watson (1878), 3 (h P. l5. 429 ; 
Purvis V. Wimbledon and Putney Commons Conservators (1890), 62 L. Q’. 
629. As to additions which, although more stiiugent than, were held not 
inconsistent with, the statutes, Hee Thomas v. Sutters, [1900] 1 Ch. 10, 
C. A. ; Batchelor v. Sturley (1905), 93 L. T. 539 : f)a Prato v. Particle {Pro- 
vost), [1907] A. C. 153 ; Tufft^ v. Tate (1906), 96 L. T. 24. A bye-law speci- 
fying a mode of con.struction of street channelling was held not to be 
repugnant to the Public Health Act, 1876 (38 & 39 Vict. c. 55), s. 160, or 
the Private Street Works Act, 1892 (55 & .56 Vict. c. 57), ss. 6, 7 (Leyton 
Urban Council v. Chew^ [1907] 2 K. B. 283); and sec title Highways, 
Streets, and Bridges, Vol. XVI., p. 237. In StneUand v Hayes, [1896] 

1 Q. B. 290, a bye-law prohibiting obscene songs and language in or nein 
streets or public places or adjacent lands was held invalid, as it did not 
make the offence contingent upon there 'being annoyance to the residents 
or passengers, as in the Town Polled Clauses Act, 1 847 (10 & 1 1 Vict. c. 89), 
s. 28 ; see also Russon v. Dutton (No. 2) (1911), 104 L. T. 601. Strickland 
V. Hayes, supra, was distin^iished in Thomas y. Sutters, supra, where a 
bye-law that no iierson should frequent and use any street or other public 
place for betting was held not repugnant to the Metropolitan Streets Act, 
1867 (30 Ac 31 Vic t. b. 134), s. 23, and was doubted in GenUl y. Rapps, 
supra, where a bye-law absolutely prohibiting obscene or offensive 
language in tramcars was held not repugnant to the Town Police Clauses 
Act, 1847 (10 & 11 Vict. o. 89), s. 28, above referred to; see also Kruse v. 
Johnson, [1898] 2 Q. B. 91 ; and nee note (t), p. 395, post ; White v. 
Morley, [1899] 2 Q. B. 34. As to betting in streets, see Street Betting 
Act, 1906 (6 Edw'. 7, c. 43) ; title Criminal Law and Procedure, 
Vol. IX., p. 661. A penalty imposed by statute for an offence cannot be 
increased by bye-law {Colder and Hebhle Navigation Co. v. Pitting (1846), 
UM. & W. 76). 

(s) A bye-law should clearly indicate what is required to be done or not 
done by the peifions concerned, and be expressed as a command, and not 
as a mere cotuuel of perfection. ” From many decisions on the aubjeoi 


(t) For note (i) see next page. 
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it wotild seem clear that a bye-law to be valid muBt» anioDg other oonditioiiSt Sect. 3. 

... be certain ; that is, it must contain adequate information aa to the Validityk 

duties of those who are to obey ” {Kruse v. Johnson, [1898] 2 Q. B. 91, per — — ^ 
Mathew, J.; at p. 108, quoted with approval in Nash v. Finlay 
(1902), 86 L. T. 682, by Lord Alverstone, C J., at p. 683), where a bye-law 
that “ no person shall wilfully annoy passengers in the streets ” was held 
void for uncertainty, as other bye-laws in the spiies dealt with specific 
nuisances, and there was nothing to show whai the byi'-Iaiv was intended to 
prohibit; see also Scott v Pilliner, |I904] 2 K H. 8.15; Treasured Co. 

V. Bermondsey Borough ('nuneil (H)(J4). 68 .T. P. 206. But a bye-law 
prescribing that “ the several places in the dmtriot where painted boards 
shall fioni time to time be placed . . . shall be the slund'^ for such number 
of carriages, etc. as shall be mentioned on such boards ” {Blackpool Loeal 
Board of Health v Bennett (1850), 4 H. & N. 127) and a bye-law requiring 
the channels of new streets to be coiisl riicied either of wanite cubes laid in a 
bed of concrete .'it least six; inches in thickness or otherwise in a suitable 
manner and with suitable materials {Leyton Urban Council v. Cheu', (19071 
2K. B. 283) were upheld as of suflficient certainty ; and seo thinning v. 

Maher (1012), 106 L T. 846 (bye-law requiring lamp solely for illuminating 
dial of taximeter). The penally must bo ceilain, but the fixing of a 
maximum with a power ol mitigation does not iuiiiuge this canon {Piper 
v. Chappell (184, 5). 14 M & W. 624) The poisons upon whom the duty 
of coraplianoe with bye-laws is imposed should be clearly indicated in 
the bye-laws. 'Fliis is specially necessary where the duty is to do, rather 
than to forbear from doing. The Loeal (tovernmont Board, in its Circular 
Letter of the 2,1th July. 1877, to urban authorities, leleis to the neycossity tor 
the us<i of certain and definite language in bye l.iws, and states that it has 
been called to criticize liyc-hiws which, while purporting to lay down rules 
enforceable by penalties, ignore the nec<*.ssaiy details, .'ind substitute vague 
conditions, which render compliance with the bye l.iws de[)endeiit upon 
the approval, by the sanitary authority or their olfieeis, of tho mode ot 
pToeoedmg in each case; that such byo-laws also are open to objection 
on the giouiid of uneiMtainty, and they do not fulfil tho purpose for 
which the power of making bye-laws was conferred upon sanitary authoii- 
tios ; and that the Boaid thinks that every peison who, by neglect of the 
rules which a bye l.-iw is intended to piesetibe, may be rendered liable 
to a penalty, is entitled to demand from those who impose such rules a 
clear statement ot the course ol action which must be followed or 
avoided. 

{t) Slatteiy v. Naylor (1888), 13 App. Cas. 446, T. i). ; Biownscombe v. 

Johnson (1898), 78 Ij. T 265 ('?oe note (r), p 396, ante) TTntil 1898, the 
test of reasonablciK 88 was applied sometimes with uiicertamtj and often 
with stringency. Bye-la w's piohibiting, in streets or public places, witliou t 
a licence nom the mayor, entertainment booths {Blwcod v. Bullock (1844), 

6 y. B. 383), and muaio or preaching {Munro v. Watson (1687). 51 J. P. 

660), have been held unreasonable, as ha\e bye-laws which prohibited in 
boroughs the keopingof swino from May to October {Kveretlv. G/np(s{18Gl), 

3 L. T. 669) ; street music on Sundays {Johnson v. Crotjdo'i Coiporaiion 
(1886), 16 Q. B I). 708). and sticet trading by ehildien at iJghl ( Macdonald 
v. Loehrane {1881). 61 J. P 629; see title Inihnts and (hiiLDREN, Vol. XVII., 
p. 152), where the byc-laws did not make it a condition piecedent that 
nuisance or aunoy.ance should be cau^cd. But in Kruse v. Johnson, 
supra, a bjo-law which prohibited any person from pluwiig music or 
ainging withiii fifty v.'irds of any dwellin,' house after being requested Ijy a 
Gonst^le or inmate to desist was held not unroasonabh* all hough it was not 
confined to acts causing an annoyance oi n ai.sai»ce, A distinct ion was draw n 
in tJiat case between byc-lawh made by trading companies and bye-laws 
made, under ample statutory bafcgu.ards, by local authorities elected by a 
popular vote. Bye-laws of public representativo bodies “ofight to be sup- 
ported if possiblo. They ouglit to be, as has been said, * benevolently ’ inter- 
preted, smd credit ought to be given to those who have to admiiiistw th^» 
that they will be reasonably ailmiuisteied. involves tho introduction 

of no new canon of construction. ... If, for instance, they were foimd to 
he partial and unequal in their operation as between different classes; if 
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SsoT. A. they were manifestly unjust ; if they disclosed bad faith ; if they involved 

Validity. oppressive or gratuitous interference with the rights of those subject 

— — to tlieni as could find no justification in the minds ul reasonable men, the 

Court might well say ‘ Parliainent never intended to give authority to make 
such rules ; they arc unreasonable and uUra vires.’ But it is in this sense, 
and in this sense only, as I conceive, that the question oC unreasonableness 
can properly be regarded. A byo-law is not unreasonable because particular 
judges may think that it goes further than is prudent or necessary or 
convenient, or because it is not ac'conipanied by a qualification or an excep- 
tion which some judges may think ought to bo there ” {Kruse v. Johnson, 
[18981 2 Q B. 1)1, per Lord ov Killowen, (\J., at pp. 99, 100). 

The piinciplc thus laid down was explained as being “ that, where a thing 
is of such a character as that it (‘an be a nuisance, it is to rest with the loctu 
authority to say^ whether it shall be considered to bo a nuisance in the 
particular locality for which they have power to make bye-laws. The 
couit can say whether it is nsisonably possible for the prohibited act or 
thing to be a nuisance , but they cannot say whether it should or should not 
be forbidden in the particnhu locality ” {White v. Moiley, [18991 2 Q. B. 34, 
per CiiANSELi., J., at ]> 39; see also Walker v. Sirelton (1896), 60 J. P. 
313 ; Chnjion v [1904]1 K. B. 424). A bye-law under a local Act 

prohibiting the use ol steam and other mechanical miisicul instruments in a 
borough w'as upheld, although it did not eYonipt small mechanical iiistru- 
nients m private hoiis<‘s {Southend-on-Sea ('n>poration v. Davis (1900), 
16 T. L K. 167). By(‘-l.i\\s which iinpost'd diiiics of cleansing and main- 

tenance on the owneis of houses let in lodgings were held unreasonable 
lor not providing for notilyiiig the owner of nou-coinpliance {Xokes v 
Islington (Corporation (No. 1), [J9041 I K. B. 610; Stiles v Qahnski, Nokes 
V. Islington Corporation (No. 2), [19041 1 K. B. 61.5) and, where they did 
BO provide, because they applied to owners who might liave reserved no 
right of entry {Ailidge v. Islington Corporation, 1 19091 2 K. B 127) ; as to 
this, see the Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 
B. 16; and see p. .108, post. A by C;law prohibiting, in stieets or publie 

{ daces, the sale ol papers wholly or" mainly devoted to racing news was 
leld unreasonable, as it might include papers in general which givo 
information perfectly legal (Ncoft v. DiUinei, [1904J2 K. B. 855). Tho 
requirement of reasonableness involves the general rule that bye-laws 
Bhould in their application be gerieial and nut paiticular. 3'hey should 
not improperly (lisciiminate between different clabses; see the observa- 
tions in Kruse v. Johnson, supra. “ Lawful preferential treatment is the 
excexition, and is a question of degree ” ( VUeham ('ommon Conyen ators v. 
Cox, Same v. Cole, [191 11 2 KB. 8.54, per Phillimore and IIamiljon, JJ., 
at p. 875) ; but in special circumstances some preferential treatment in’ y 
be given, as, fur instance, in favour ol clubs who make and keep up recrea- 
tion grounds {Miteham (^omnion Consei ifators v. (Jox, Same v. Cole, supra ; 
and see Dunning v. Maher (1912),‘1()6 L. T. 846). 

A bye-law in restiaint of trade is bad unless there be a custom to support 
it {Heskelh v. Braddoek (1766), 3 Burr. 1847 ; see also Fazakerly v. Wilt- 
shire (1721), 1 Stra. 462; Clark v. Le Cren (1829), 9 B. & C. 52; 
Clark V. Donlon (1830), 1 B. & Ad. 92 ; Shaw v. Pope (1831), 2 B. Sc Ad. 
465 ; Shaw V. Poynter (1834), 2 Ad. & El. 312 ; Elwood v. BuUoeJe (1844), 
6 Q. B. 383) ; an(i see title Trade and Trade Unions. But, uotwith- 
Btanding any custom or bye-law, every person in any borough may keep 
any wholesale or retail shop, and use every lawful trade for hire and 

f ain (Municipal Porporalious Act, 1882 (46 & 46 Viet. c. 50), s. 247). 

'his enactment docs not prevent the making of lawful bye-laws regulating 
trade. A bye-lavi wliich in effect prohibited the biinging into a market, 
without permission, of articles for which it had been established was held 
invalid as a gcneial restraint of trade {Worlley v. Nottingham Local Board 
(1870), 21 L. T. .582) ; and, without express power to prohibit, a bye-law 
could not make il unlawful to carry on a law^ful trade in a lawful manner 
in a substantial and important portion of a city (Toronto (City) Municipal 
Corporation v. Virgfo, [1896] A. C. 88, P. C.). Bye-laws for regulatmg 
trade, altJiongh they involve a partial restraint, may not be unreason- 
able {FreemanUe v. SiVc- Throwsters’ Co. (1668), I Lev. 229 ; Bod/wio y. 



Part IV.— Bye-laws. 


If a bye-law can be divided into separate and distinct parts, 
although bad in part it may be upheld as to the rest {a). 

Sect. 4 . — KiiforremcnL 

783 . Bye-laws made by a local authority under statutory powers 
are to be benevolently interpreted {h). Expressions used in them 


Sect. 3. 

Yattdlty. 

SeTdrance 
where partly, 

Valid. 

Gonitruction. 


Fennel (1742), 1 Wih 2113 ; Pierce v. Bmlruni (1775), 1 Gowp. 269 ; Savage 
V . Brook (1863), 15 C B (n. s.) 264 ; Colhns v Welh Cornorntion {ISS5), 
1 T. L. R. 328 ; Slrihe v. (^oUine (1886), 65 E T. 182 : Qrag v. Si/lvesier 
(1897), 46 W. R. 63 ; Scott v. Glasgow Corporation, [1899] A. 470 Bossi 
V . Edinburgh (Corporation, [1906] A. C. 21 ; Da Prato v. Partick {Provo'tt), 
[19071 A. (\ 153). Where there ia express power to prohibit, eg, the 
erection of booths etc on the seashore, tlie reservation by bye-law of an 
arbitrary power to permit sueli erection may be upheld {Williams v. 
Weston-super-Mare Urban District ('onncil (1909), 74 J. P. 52; followed 
in Williams v. Weston-sapcr-JI/arc Urban District (Council (No. 2) (1910), 
103 L. T. 9, (\ A ). 

A strin;<ent bye-law is not neeessarilj' unreasonable because no dls- 
cretion is leserved to the authority in exceptional eases, as the justices have 
a discretion under the Summary .Turisdic* ion Act, 1879 (42 & 43 Vict. 
c. 49), s 16 (sec also the Probation of OtTenders Act, 1907 (7 Edw. 7, 
c. 17), s. 1), to dismiss a summons in such eases; sec Salt v Scott Ball, 
[1903J 2 K. B 245, where an opinion was expressed by Giivnnklk, .1 , 
at p. 248, that all bye-laws as to buildiii^fs should confer a power on 
someone to dispense with their hard ami last rules in particular eases. 'I'he 
reservation of such a power would not, howevei, lender valid a bye- 
law otherwise invalid (H'niic v Garston Local Board (1867), L R. 3 Q. B. 
5). Apart from the reserv.'ition of a discretionary power by bye-law, a 
local authority cannot waive the requirements ot its bye-laws {Baxter v. 
Bedford (1885), 1 1’ L R 42 i; 11. v. Fewcnstle-on-Tgne Coiporation 
(1889), 60 Jj T. 963 , 7?c McIntosh and Pontypridd Improvements Co. 
(1891), 61 L. J. (Q « ) 164; affirmed (1892), 8 t L. R. 203, C A , on 
another point), and its appioval of budding plans which contravene bye- 
laws is illegal and inop<‘rative {Yahbicom v. King, [1899] I Q. B. 444) 
The Local (lovornmeiit Board does not confirm bye-laws reserving to local 
authorities or their officers any discretionary pow'cr. 

(«) DodweU V. Oxfoid Univeisity (1680), 2 Vent. 33; Lee v. Wallis 
(1766), 1 Keny. 292 ; B. v Faversham Fishermen’s Co (1799), 8 Term Rep. 
362; B. V. Lundie {ISQ2), 8 Jur (N s.) 640; Beay v Gateshead Corpora- 
tion (1886), 65 L. T 92 ; Strickland v. Hayes, [1896] 1 Q. B. 290. 

(6) Kruse v. Johnson, [1898] 2 Q. B. 91, per Lord Riksskll op 
Killowbn, C..J., at p 90 ; and see note (<), p. 39.5, ante. If on one construc- 
tion a bye-law is good, but on another bad, the rule is that it ought to be 
construed so as to make it valid (/?. v. Saddlers’ Co. (1863), 10 IJ. L. (’as. 
404, per Lord Wensletdale, at p. 463 ; see Vintners’ To v. Passey 
(1767), 1 Burr. 235,239; Edmonds v. Watermen and Lightermen’s Co. 
{Master etc.) (1855), 1 Jur. (n. s.) 727 : and Dearden v. Townsend (1866), 
L. R. 1 Q. B. 10). If a bye-law in terms conflicts with the Act under 
which: it is made, the bye-law should, if it can, be reconciled with the 
Act, but, if it cannot, it must give way to the Act; see bring v. Askew 
(1870), L. R. 6 (i. B. 208 ; Be Davis, Ex paste Davis (1872), 7 Ch. App. 
626 Where noises in streets to the annoyance of inhabitants were 
prohibited, proof that one inhabitant was annoyed was held sufficient 
{Innes v. Newman, [1894] 2 Q. B. 292) ; and a prolpbition of bad 
language to the annoyance of the inhabitants or passengers was held to 
>>P]^y to such language inside a house heard by constables outside {Brab- 
fcom T. Wook^ (1901), 18 T. L. R. 99). A bye-law against betting in any 
place of public resort was held to apply to a private ground to which 
the public resorted for betting {Kitson v. Ashe, [1899] 1 Q. B. 425). 
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have, unless the contrary Intention appears, the same respective 
meanings as in the empowering statute (c). 

784. Bye-laws may be enforced not only by the recovery of 
penalties (d) from offenders (f'), but also, in some instances, by the 
pulling down of oifeiiding work (/ ), the removal of offenders from 
the place to wliich the bye-laws relate (g\ the suspension or loanoel- 
lation of registration or licences (//), and by injunction (t). 


Part. V. — Provisions in Respect of 
Particular Matters. 

Sect. X.—Advertisivg Stations and Advertisements. 

Sub-Se(‘1. 1. — IImrdi»q<i and Adt>erti<trment». 

786. Any local authority (.; ) may make bye-laws, applying to 
either the whole or a specified part of its area(/r): (l) for the 
regulation and control of hoardings and similar structures used 

(c) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 31, which applies 
to bye-laws made after 1889; but the same rule applies to byelaws 
previously msAe {Bla shill v. OhambeiH (1884), 14 Q. B D. 479); and 
see title SrAiuTEi. 

(d) For limits of penalties, see pp. 389, 390, ante. 

(e) As to the recovery ot penalties, see pp 307 et seq , ante. With respect 

to the liability of a master for breach ol u bye law by his servant, see Coil- 
man v. Mills. fl897J 1 (.i 396; title-* CnnirNAL Lvw and Procedure, 

Vol. IX., p. 236 ; Ma** rru vnd SeiIvan r, Vol XX., pp. 267 et seq. ; and see 
Watkins v. Jinjal ?iaval Colliery To., Lid (1912), 28 T. L R. .■>09, H. L. A 
local authority may not usurp the fdiictions of a ]udicial authority by 
setting up a committee to investigate complaints and impose fines on 
offenders {Ee Wiseman. Re Manchester Corporation Cab Committee {1S8Q). 3 
T. L. R. 12. C A.). Where a bye-law provided that street music could 
be objected to for a “ reasonable cause,” it was for the justi'^es to decide 
whether a given cause was in fact reasonable (B. v. Powell (1884), 61 
L. T. 92). As to evidence of bye-laws, sc^ p. 393, ante. 

if) See pp. 422, 421, 426, post .. and see title Highways, Streets. 
AND Bridges, Vol XVI., p. 239. 

{q) For such removal from public baths and washhouses, see p. 497, 
post ; from museums and .gymuasiums, see p. 692, post ; and from recrea- 
tion and pleasure grounds, see title Open Spaces and Recreation 
Grounds, Vol. XXI , p. 688 ; and compare as to public libraries, p. 691, post. 

{h) For instances in respect of common lodging-houses, see note (g), 
p. 510 ; note (c), p 314, post ; of hackney carnages, omuibuses, porters etc., 
see title Street and Aerial Traffic ; of slaughter-houses, see p. 557, post. 

(i) See note (t) p 422, poU. 

{j ) The local authority for the purposes referred to in the text, supra, is, 
in the City ot ‘London, the mayor, aldermen, and commons in common 
council assembled ; in any municipal borough, the town council ; in any 
urban district with a population according to the last census of over ten 
thousand, the council of that district ; and elsewhere the county council 
(Advertisementa Regulation Act, 1907 (7 F.dw. 7, c. 27), s. 7). As to 
census returns, see Be DruiH. DruiU v. Dehler, [1903] 1 Ch. 446, 0. A. 
(where information as to the population of an altered »ea. published in 


(k) For note (k), see next page. 
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for the purpose of advertising, when they exceed twelve feet in Sisci. i. 
height (0; (2) for regulating, restricting, or preventing the exhiH- AdverttitaE 
tion of advertisements in such places and m such manner^ or by Stfttlonft 
such means, aa to affect injuriously the amenities of a public park andA4ve^ 
or pleasure promenade, or to disfigure the natural beauty of a land- tisement^ 
scape. In making such bye-laws the authority must provide for the 
exemption from the operation thereof for a period of not less than 
five years of any hoardings and similar structures in use for adver- 
tising purposes at the time of the making of the bye-laws, and of 
any advertisements exhibited at that time(»()- 

786. A bye-law has no effect until confirmed by the Secretary of Confirmation 
State (n), and must not be so confirmed until at least thirty days after ^ bye-laws 
its publication in such manner as he, by general or special order, o/stSe!^ 
directs (o). Before confirming a bye-law the Secretary of State 

the census returns for 1901, was held to affect the numerical standard of 
a borough, although the alteration took place after the census day) ; and 
as to the census (the last of which was taken in 1911 ; see Census (Great 
Britain) Act, 1910 (10 Edw 7 & I Geo. 6, c. 27) generally, see title 
CoNSTiruTiONAL Law, Vol. VL, pp. 343—345. A bye-law made by a 
county council is of no force in any borough or urban distiict the council 
of which is a local authority (Advertisements Bcgulation Act, 1907 
(7 Edw. 7, c. 27), s. 3 (5) ). Some local authorities have obtained powers 
under local Acts to spend money in adveitising the attractions of their 
districts, e.g , Margate Corporation Act, 1908 (8 Edw 7, o. Ixxxvii.), and in 
Ireland a general provision to that effect is in opeiation; see Health 
Resorts and Wateimg-Places (lieland) Act, 1909 (9 Edw. 7, c 32). The 
powers and provisions of the Advertisements Regulation Act, 1907 
(7 Edw. 7, c. 27), are in addition to, and not in derogation of, any 
powers and provisions of any local Act, and any powers of making bye-laws 
under any general Act {ibid., s. 5). By some local Acts the erection of 
hoardings etc. in or abutting on or adjoining any street, without the consent 
of the local authority, is prohibited; see Rockleya, TAd. v. Pritchard (1909), 

101 L. T. 576 ; Stockport Corporation v. Rollinson (1910), 102 L. T. 607 ; 
compare Barnett v. Covell (1903), 68 J P. 93. The series of model bye- 
laws issued by the Home Secretary (see note (e), p. 392, ante) for use under 
the Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 23, and the 
Local Government Act, 1888 (51 & 52 Viet. o. 41), s. 16, contains clauses 
dealing with advertising vehicles, flags, bills etc. in streets. For other 
powers of a local authority as to advertisements, see pp. 400 — 404, poet. 

As to indecent advertisements, see title Criminal Law and Procedure, 

Vol. IX., p. 639, note (;). For advertisements in hackney carriages, see 
^es Street and Aerial Traffic ; Tramways and Light Railways. 

(lie) Advertisements Regulation Act, 1907 (7 Edw. 7, o. 27), s. 3 (4). 

For forms of bye-laws, see Enoyclopsedia of Forms and Precedents, 

Vol. XVI., p. 8. ^ ^ ^ 

(Z) Bye-laws under heading (1) (seep. 398, ante), made by the London 
Countw Council are required to be enforced by every metropolitan borough 
eonn^ within its own area (Advertisements Regulation Act, 1907 (7 
Edw, 7, 0. 27), 8. 8) ; and see title Metropolis, Vol. XX., p. 400. v 
<m) Advertisements Regulation Act, 1907 (7 Edw. 7,e. 27), s. 2. Model 
bye-laws under this provision have been drafted by the Home Secretary. 

^e-lawB under this Act are not subject to the provisions of the Pubuo 
J^altb Act, 1876 (38 & 39 Viot. c. 55), ss. 182 — 188 ; see pp. 888 et eeq., ante, 

(n) l.e., the Home Secretary. As to the Home Secretary, see title 
CONSTITUTIOKXL Law, Vol. VII., pp. 82 et eeg, 

(a) No general order has been made by the Home Secretary. It is ms 
pTMtioe to issue in each case a special directien, which, however, is in a 
common form. 
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Sect. l. 
AdVMjblBing 
fl^ions 
a9d Adver- 
tlBements. 


Eviilencc of 
bye-law8. 


Penalties. 


Expenses. 


Llcensinf of 
advertisement 
hoardings etc. 


muHt coDuider any objections by persons ^hom it may affect, and he 
may order a local inquiry to be held with rebpect to the bye-law or 
any such objections. The remuneration of the person holding the 
local inquiry is determined by the Secretary of State, and the 
expenses of the inquiry are paid by the authority making the 
bye-law ( p). 

787. A copy of any bye-law certified by a person purporting to be 
the clerk of the local authority to be a true copy is, until the contrary 
is proved, evidence of the i)ye-Iaw and of its due making, and, 
if so stated in the certificate, of the bye-law having been duly 
confirmed (q). 

788. An offence against a bye-law is punishable summarily by a 
penalty not exceeding £5, and a daily penalty after conviction not 
exceeding 20s. (/). 

789. Any e\penses incurred by a local authority in respect of 
the above-meiitioned mailers (s) are defrayed, as the case may be, out 
of the genej-al rate of the City of London (t), the borough fund or 
horougli rate (m ), or the county fund (v), and, in the case of an urban 
district as part of the general expenses inc>irred in the execution of 
the Public Health Acts (a); but a county council may not raise any 
sum on account of its exiienses within any borough or urban district 
the council of which is a local authority (ft'). 

790. Any corporation, metropolitan borough council, urban 
sanitary (c) or other authority granting, in pursuance of any local 
or general Act, a licence for the temporary erection of any hoard, 
gantry, scaffold, or other structure, upon or over any public high- 
way (d) or any lands or hereditaments belonging to it, may 

(p) Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), s. 3 (1), (2), 
(3). 

(q) Ibid., 8. 3 (6). As to proof ol bye laws generally, see p. 393, ante. 

(r) Advertisements Regulation Act, 1007 (7 PMw. 7, c. 27), s. 10. As to 
Buinniary proceedings, see title Magistraibs, Vol. XIX., pp. 589 eteeq.; 
and compare pp. 367 et fseq., ante. 

(«) See p. 399, ante, and the text, supra. 

(/) See title Metropolis, Vol. XX., p/ 439. 

(«) See title Local Government, Vol. XIX., pp. 319, 320. 

(v) See ibid., p. 358 

(a) The expenses are usifally payable out of the general district rate ; 
BOO p. 380, ante. For a list ot the Public Health Acts, see note (a), p. 361, 
ante. 

(b) Advertisements Regulation Act, 1907 (7 Edw. 7, c. 27), s. 4. For the 
meaning of local .luthority, see note (;), p 398, ante. Where there is any 
such borough or in ban district in a county, the contributions levied by 
the county council on the rest of the county are for “special county 
purposes ” under the Local Government Act, 1888 (61 & 52 Viet. o. 41), 
B. 68 ; and see title Local Government^ Vol. XIX., p. 358. For the 
rating of advertising stations and hoardings, see title Rates and Rating. 

(c) “ Metropolitan borough council ’’ was in effect substituted for 
board or vestry in this provision by the London Government Act, 

1899 (02 & 68 ‘Viet c. 14), s. 4. Town and other urban district councils 
are urban sanitary authoiities ; see p. 372, ante. 

(d) The erection of hoards, scaffolding and similar s^ctuies in streets 
for building f^perations and other purposes is governed in the provinces by 
the Town^iimovement Clauses Act, 1847 (10 & H Viet. o. 34), s. 80, the 
Public Healtli Acts Amendment Act, 1890 (53 & 64 Viet. o. 69), s. 84, and’ 



Part V. — Provisions In Respect of Particular Matters. 


401 


include in the licence conditions prohibiting the affixing of any 
advertisement to the structure, or sanctioning such affixing upon 
payment of such sum, and on such conditions, as the licensing 
authority determines. The use of any such structure Except as 
permitted by such licence is punishable summarily by a penalty 
not exceeding £6, and a daily penalty, after notice from the authority 
to discontinue, not exceeding 40s. Any payments received or 
penalties recovered are applied by the authority in aid of the 
highway rate (e). 

791. A hoarding or similar structure which is in, or abuts on, or 
adjoins a street, must not be used for any purpose unless it is 
securely fixed to the satisfaction of the local authority (/ ). 

Sub-Sect. 2. - Hky - atgris . 

792. The term “ sky-sign ” means any word, letter, model, sign, 
device, or representation in the nature of an advertisement, 
announcement, or direction, suiiported on or attached to any post, 
pole, standard, framework, or other support, wholly or in part 
upon, over, or above any house (g), building, or structure, which, or 

the Public Health Acts Aiucndmeut Act, 1907 (7 £dw. 7, c. 53), s. 32; and 
ia London by the Metropolis Mana^ment Act, 1855 (18 &; 19 Viet. c. 120), 
SB. 121 — 123, and the Metropolitan Paving Act, 1817 (67 (5eo. 3, o. xiix.), 
B. 75, as extended by the Metropolis Management Amendment Act, 1802 
(26 it 26 Viet. c. 102), s. 73; and see title Highways, Streets, and 
Bridges, Vol. XVI., pp. 251, 262. The City of London Sewers Act, 1848 
(11 Sc 12 Viet. c. clxm.), contains similar provisions (see ibid., ss. 161 — 
164). There is no enactment generally requiring a licence for the erection 
of such structures ; but, in London, under the general and local enact- 
ments mentioned, a licence is necessary. For forms relating to hoardings, 
see Encyclopsedia of Forms and Precedents, Vols. I., p. 242; XI., pp. 101 
—103; XVI., p. 8. 

(e) Advertising Stations (Bating) Act, 1889 (52 & 53 Viet. c. 27), s. 5. 
“ Person ” in the Act includes any body of persons, whether corporate or 
unincorporate {ibid., s. 2). For the rating provisions of the Act, see title 
Bates and Rating; and see Lewisham Corporation v. Avey (1912), 76 
J P. 343. 

(/) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 32. 
Penalty not exceeding £5, and a daily penalty not exceeding 20s. {ibid.) ; and 
see title Highways, Streets, and Bridges, Vol. XVI., p. 252. 

(^) '* House ” includes schools, also factories and other buildings in 
which persons are employed (Public Health Acts Amendment Act, 1907 
(7 Edw. 7, c. 63), 8. 13 ; Public Health Act, 1875 (38 & 39 Viet. c. 65). 
s. 4) ; see also Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 91 (5) ; 
title Nuisance, Vol. XXL, pp. 538, 539. There is a similar definition 
in the Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 141, 
which extends the meaning of the term “ house.*’ That meaning differs 
according to the subject-matter. It may be a question of fact for the 
justices {Wootten v. Bishop (1907), 71 J. P. 334). A turnpike toll-ho^se 
was held to be a house under the Public Health Act, 1848 (11 & 12 Viet, 
c. 63) {Tunstall, etc. Turnpike Boad {Trustees) v. Lowndes (1856), 20 J. P. 
374).^ A steam laundry, which included a dwelling-house, was held not to 
come within the term “house” for the purposes of the Public Health Act, 
1876 (38 & 30 Viet. o. 55), s. 42 (see p, 606, post {London ahd Provincial 
Laundry Co. v. WiUesden Local Boa/rd, [1892] 2 Q. B. 271) ). For building 
line purposes under a local Act a church was held to be a house {Folkestone 
CormaHon v. Woodward (1872). L. B. 16 £q. 159). For paving expenses 
in we Metropolis a church was held not to be a house {Angell v. Padamgton 
Vesiry (1868), L. R. 3 Q. B. 714) ; but a dissenting chapel was held to bo 
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Sb<}t. 1. any part of which eky-sign is visible against the sky from 
A^dfiitising some point in any street (/O or public way, and includes all and 
Stations every part of any such post, pole, standard, framework, or othet 
and Adver- support (i). The term also includes any balloon, parachute, or other 
tisements. gjmiiar device, employed wholly or in part for the purposes of any 
advertisement or announcement on, over, or above any house (fc), 
building, structure, or erection of any kind, or on or over any 
street (h) or public way (1). 

a house (Oaiger v. St. Mary, IbUngton, Veatry (1881), 50 L. J. (m. c.) 69; 
followed in Wright v. IngU (1886), 16 Q. B. D. 379, C. A.), on the ground 
that, as it was not consocrated, it was capable of being used for human 
habitation. A house primarily means a dwelling {Samian v. Barley (1846), 
14 M. & W. 181), or a building which may be so used {Nunn v. Denton 
(1844), 8 Scott (N. R.). 794 ; Daniel v. Coulatvng (1845), 8 Scott (n. r ), 
949) ; see title ELEcnoNS, Vol. XII., pp. 184, 186, note (A). Under local 
Acts, for rating purposes, business piemises which had formerly been 
dwellings have been held to bo houses {Levoin v. End, [1906] A. C. 290 ; 
Levovn v. Newnea, Ltd., Snmev. Wame db Co. (1904), 90 L. T. 160) ; build* 
iugs and yards wit bin the curtilage and gardens and orchards occupied 
with a house w^'ic held to come within the teim “ house ” {Hole v. Milton 
Commiastonera, Walaonv. Same{lS6'7), 1* 804). As to the inclusion 
ol buildings etc. witliin the cuitilage for the purposes of the Lands Clauses 
Acts (as to which see title Compulsory Purchase ok Land and 
Compensation, VoI VI., pp. 1 et aeq.), see Maraon v. London, Chatham, 
and Dover Bail. Co. (1868), L. E 6 Eq. 101) ; title Compulsory Purchase 
OF Land and Compensation, Vol. VI., pp. 71, 72. As to the inclusion of 
outhouses with a house for paving expenses under a local Act, see B. v. 
Warwickahire JufAkea (1851), 17 L. T. (o. 8.) 183, and for the puiposes of 
the Public Health Act, 1876 (38 & 39 Viet. c. 56), s. 23, see Memrick v. 
Pembroke Corporation (1912), 76 J. P. 366 ; title Sewers and Drains. 
In the Cemeleiies Clauses Act, 1877 (10 & 11 Viet c. 66), s. 10, “ house ** 
does not include the curtilage (see Wright v. Wallasey Local Board (1887), 
18 Q. 13. D. 783; title Burial and Cremation, Vol. III., p. 467). 
>Vhether a building is a “ dwelling house ” turns upon the terms of the 
particular enactment and the use of the premises (see Biley v. Bead 
(1879), 4 Ex. D. 100; Cheater Waterworks Co. v. Cheater Union (1907), 
71 J. P. 133 ; and see Briatol Ouardiana v. Briatol Waterworka Co., [1912] 
1 Ch. 846, C. A. ; titles PoorLaw,Vo1. XXII., p. 658 ; E vies and Eating ; 
Water Supply). 

(h) Street ” includes any highway, and any public bridge (not being 
a county bridge), and any road, lanes footway, square, court, alley or 
passage, whether a thoroughfare or not (Public Ho^th Acts Amendment 
4ct, 1907 (7 Edw. 7, c. 63), s. 13; Public Health Act, 1876 (38 & 39 
Vict. c. 55), s. 4.) ; see title Highways, Streets, and Bridges, Vol. XVI., 
pp. 10 et aeq. 

{i) In connection with the similar definition of “ sky-sign *’ in the London 
Acts (see note (</), p. 403, post), the following were held to be sky* 
signs : a struoluro visible against the sky mainly used for other trade 
purposes, but also for a^ertisoments {London County Council v. 
Garwardme (1892), 62 L. J. (m. c.) 40) ; open letters, with a board separate 
therehom and placed behind them, the whole arrangement and not the 
letters showing against the sky {B. v. Va/ughan, Ex parte London Coimty 
Council (1896), 12 T. L. E. 193; London County Council v. Savoy Hotel 
Co., Ltd. (1896), 60 J. P. 467) ; but, on the other hand, an airangemeint 
of letters on a ticlUs which was placed between the top of the wall and the 
dome of a buEdiug, and did not appreciably show against the sky, was held 
not to be a sky-sign {Tuaaaud r, London County Council (1892), 57 J. P. 
184). 

(A;) See note {g), p. 401, ante 

{1) PubHo Health Acts Amendment Act, 1D07 (7 Edw. 7, c. 63), s. 91 (3) t 
see p. 364, ante. 
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The term does not include (1) any flagstaff, pole, vane, or weather- 
cock, unless adapted or used wholly or in part for the purpose of 
any advertisement or announcement; (2) any sign, or any board, 
frame, or other contrivance, securely fixed to or on the top of the 
wall or parapet of any building, or on the cornice or blocking course 
of any wall, or to the ridge of a roof, if such board, frame, or other 
contrivance is of one continuous face and not open work, and does 
not extend in height more than three feet above any part of the wall 
or parapet or ridge to, against, or on which it is fixed or supported ; 
or (8) any word, letter, model, sign, device, or representation as 
above mentioned, relating exclusively to the business of a railway or 
canal company, and placed wholly upon or over any railway, canal, 
railway station, wharf, quay, yard, platform, or station or whart 
or quay approach belonging to a railway or canal company, and so 
placed that it cannot fall into any street (a) or public place (b). 

793. In an area in which the provisions as to sky-signs are in 
operation a sky-sign may not be erected, or fixed to, upon, or in 
connection with, any building or erection ; and no sky-sign, so' 
erected and fixed, and existing when such operation comnienceH, 
may be retained for a longer period than three years thereafter (r*), 
nor during that period exce23t with the licence of the local 
authority, and, in the event of such licence being granted, for the 
period not exceeding such three years, and under and subject to the 
terms and conditions prescrilied in the licence (#/). 

794. A licence becomes void if (1) any addition to any sky-sign 
is made except for the purpose of making it secure under the 
direction of the surveyor of the local authority ; (2) any change 
is made in the sky-sign or any part thereof; (3) the sky-sign 
or any part thereof fall througli accident, decay, or any other 
cause ; (4) any addition or alteration, involving the disturbance 
of the sky-sign or any pai't thereof, is made to or in the house, 
building, or structure over, on, or to which it is placed or attached, 
or (6) such house, building, or structure becomes unoccupied or is 
demolished or destroyed (c). 

(a) See note (h), p. 402, ante. 

(b) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), 
B. 91 (3) ; see p 364, ante. 

(e) That is, the date at which by an order of the Secretary of State, and 

S mect to any conditions or adaptations specified in that order, the 
lolic Healtli Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 91, is 
declared to be in force {ibid., ss. 3 (4), 13) ; see p. 364, ante. 

(d) Public Health Acts Amendment Act, 1907 (7 Edw. 7, s. 53), s. 91 (1) 
(a) ; an appeal lies to quarter sessions against the withholding ot a licence 
(ibid., B. 7 (1); Local Government, Vol. XIX., j». 387). Pro- 

visions of a similar character contained in the London Sky Signs Act, 
1691 (54 & 55 Viet. c. Ixxviii.), were repealed by the I.ioiidon Building Act, 
1894 (67 & 58 Viet. c. coxiiL), and re-enacted by ibid., ss. 125 — 135. 
The licensing provisions are now spent, and it is unlawful to erect or retain 
in London any sky-sign as defined by ibid , s. 125 (ibid., ss. 127, 128); see 
also titie Metropolis, Vol. XX., p. 494 ; and the cases cited in note (»), 
p. 402, ante. 

(e) Public Health Acts Amendment Act, 1907 (7 Edw. 7» e. 53)» 
t. 91 (1) Cb). 
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796. If any sky-sign is erected or retained contrary to the 
statutory provisions, or after the licence for its erection, maintenance, 
or retention lias expired or become void, the local authority may 
take proceedings for its taking down or removal (/). 

796. Any contravention of the foregoing provibions (<7), or of 
any terms and conditions of any approval, licence, or consent, is 
punibhahle summarily by a penalty not exceeding JL5, and a daily 
penalty after conviction not exceeding ‘20«. {h). 

Sect. 2. — Allah, And, and Other Works. 

Suji-SECr 1 —In Oenernl . 

797. Alkali and other specified chemical works, and cement and 
smelting works in which noxions or offensive gases (0 aie produced, 
are the subject of regulation by the Alkali, etc. Works Kegulation 
Act, 1906 (frequently referred to in this section as “ the Act ”) (/). 

798. In the Act (./) the following definitions apply, unless the 
context otherwise requires : — 

Alkali work ” meniib every work for (1) the nmnutactiire of 
sulphate of soda or sulphate of potash, or (2) the treatment of 
copper ores by common salt or other chlorides whereby any sulphate 
is formed, in which muriatic acid gas is evolved (k). 

“ Scheduled work ” moans any work specified in the First 
Schedule to the Act (0- 


(/) Public Healih Acts Amendment Act, 1007 (7 Edw. 7, 0 . 53), s. 91 

(1) (c). The proceedings arc the same in manner, and bear the same conse- 
quences as to recovery of expenses and otbeiwise, in all respeetsas if the 
ofi'ending sky-sign were an obstruction within the meaning of the Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s 69, as to which see 
title Hiohwats, Streets, and Bridges, Vol. XVI., p. 248. 

(a) Sec pp. 401 — 403, ante. 

(n) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), ss 13, 
91 (2). As to summary proceedings, see title Magistrates, Vol. XIX., 
pp. 689 et seq. ; and compare 367 et seq., ante. 

{%) For the definition of noxious or offensive ga^^, see p. 406, post. 

Ij) 6 Edw. 7, 0 . 14. Tke Act came into operation on the Ist January, 
1907 {ibid., s. 31), re-enacting, with amendments, the previous legislation 
which it repealed (ibid., s. 30). The Act contains a baviug for the general 
law with respect to nuisances {ibid., s. 29; and, as to ‘.uch general law, 
sec title Nuisance, Vol. XXI., pp. 603 et seq), and also a saving for 
existing inspectors, certificates, special rules, notices etc. As to the 
general effect of a repealing enactment, see title Statutes. 

(k) Alkali, etc. Works Regulation Act, 1006 (6 Edw. 7, c. 14), s. 27 (1). 

(l) Ibid., 8. 7 (1). The following is the list of works so specified : — 

(1) Sulphuric acid woiks, i.e., works in which the manufacture of sul- 

E huiic aoid is carried on by the lead chamber process, namely, the prpeess 
y which sulphurous acid is converted into sulphuric aoid by the agency of 
oxides of nitrogen and ^ the use of a lead chamber. 

(2) Sulphuric acid (dIass II.) works, i.e., works in which the man- 
utacture of sulphuric aoid is carried on by any process other than the 
lead chamber process, and works for the concentration or distillation of 
sulphuiio aeid. 

(3) Chemical manure works, t.e., works in which the manufacture, of 
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“Cement works” means works in which aluminous deposits are Sect.*. 
treated for the j)urpo8e of making cement (m). Alkali, Acid 

Brother 

■ ' ' ' ■ Works. 

chemical manure is carried on, and works in which any mineral phosphate „ 
is subjected to treatment involving chemical change through the appUca- 
tion or use of any acid. 

(4) Gas liquor works, i.e , works (not being sulphate of ammonia works 
or muriate of ammonia works) in which sulphuretted hydrogen or any other 
noxious or offensive gas is evolved by the use of ammouiacal liquor in any 
manufacturing process, and works in which any such iK^uor is desulphurised 
by the appheation of heat in any process connected with the puritication 
of gas. 

(5) Nitiic acid works, i.e , works in which the manufacture of nitric 
acid is carried on and works in which njtric acid is recovered Irom oxides 
of nitrogen. 

(6) Sulphate of atnmonia works and muriate of ammonia vrorks, t.e., 
w'orks in which the manufacture of sulphate of ammonia or of muriate of 
ammonia is carried on. 

(7) Chlorine works, i.e., works in which chlorine is made or used in any 

maiiufactuiiiig process , 

(8) Muriatic acid works, ie. (1) muriatic acid works, or works (not being 
alkali works as defined; sec the text, supra) where muriatic acid gas is 
evolved either during the preparation of liquid muriatic acid or for use in 
any manufacturing process ; (2) tin plate flux woiks. i e., works in wdnch 
any residue or flux Irom tin plate works is calcined for the utilization of such 
residue or flux, and in which muiiatic acid gas is evolvetT ; and (3) salt 
w’orks, %€., works (not being w’orks in which salt is produced by refining 
rock salt, otherwise than by the dissolution of rock salt at the place ol 
dejiosit) in which the exiiaction ot salt from brine is carried on, and in 
which muriatic acid gas is evolved 

(9) Sulphide works, ie., works in which siilphuietted liydrogen is 
evolved by the decomposition of metallic sulphides, or in which sulphuretted 
hydrogen is used in the production of such sulphides. 

(10) Alkah waste wwks, i c., works in which alkali waste or the drainage 
therctrom is subjected to any chemical process tor the recovery of sulphur 
or for the utilization of any constituent of such w'astc or drainage. 

(11) Venetian red works, i.e., works for the manufacture of Venetian 
red, crocus, or polishing powder, by beating sulphate or some other salt 
of iron. 

(12) Lead deposit woiks, i.e., woiks in which the sulphate of lead 
deposit from sulphuric acid chambers is dried or smelted. 

(13) Arsenic works, i.e., works for the preparation of arseiiious acid, or 
where nitrio acid or a nitrate is used in the manulacture of arsenic atdd 
or an arseniato. 

(14) Nitrate and chloride of iron works, i.e., works in wliieh nitric acid 
or a nitrate is used in the manufacture of nitrate or chloride of iron. 

(15) Bisulphide of carbon works, i.e., works for the manufacture of 
bisulphide of carbon. 

(16) Sulphocyanide works, i.e , works in which the manufacture of any 
sulphocjsranide is carried on by the reaction of bisulphide of carbon upon 
ammonia or any of its compounds. 

(17) Picric acid works, i.e., works in which nitiic acid or a nitrate is ^jsed 
in the manufacture of picric acid. 

(18) Paraffin oil w'orks, i.e., w'oiics in which crude shale oil is refined. 

(19) Bisulphite works, i,e., works in wiiicli sulphurous acid is used in the 
manufacture of acid sulphites of the alkalis or alkaline earths. 

(20) Tar works, i.e., works where gas tar or coal tar is* distilled or is 
heated in any manufacturing process. 

(21) Zinc works, i.e., works in which, by the application of heat, zino 
is extracted from the ore, or from any residue containing that metal 
(Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), Sched. I.). 

(m) J6id.,8. 8(1). 
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Sect^ f. 
AlkaU.Acid, 
and Other 
Works. 

*' Smelting 
works.” 

•' Noxions or 
offensive gau.” 


“ Best prac- 
ticable 
means." 


“Ownci." 


“Sanitaiy 

authoriJy." 


Central 
authority 
and officers 


'?anitniy 
authoiity 
and expenses 


Smelting works ” means works in which sulphide ores, including 
reguluH, are calcined or smelted (n). 

“ Noxious or offensive gas ” includes the following gases and 
fumes : muriatic acid ; sulphuric acid ; sulphurous acid, except that 
arising solely from the combustion of coal ; nitric acid and acid- 
forming oxides of nitrogen ; sulphuretted hydrogen ; chlorine and 
its JK'id compounds ; fluorine compounds ; cyanogen compounds; 
bisulphide of carbon: chloiide of sulphur; fumes from cement 
works; fumes containing copper, lead, antimony, arsenic, zinc, or 
their compounds; fumes from tar works (o). 

“ Best practicable means,” where used with respect to the preven- 
tion of the escape of noxious and offensive gases, has reference not 
only to the provision and the efficient maintenance of appliances 
adecpuite for preventing such escai)e, but also to the manner in 
which such appliaiu'ca are used and to the proper supervision, by 
the owner, ol aii> operation in which such gases are evolved (o). 

“Owner” includes any lessee, occupier, or any other person 
carr^dng on any work to which the Act applie3(o). 

“Sanitary autliority” means any local authority entrusted with 
the execution ( p) of the Public Health Act, 1875 (7), or the L'ublic 
Health (London) Act, 1891 (a), in the case of London (6). 

799 . The provisions of the Act(c) are generally enforced by a 
chief inspector and inspectors (d) appointed by the Local Govern- 
ment Board, and acting under that Board as the central authority 
for England (f*) , but some powers are conferred upon the snnitary 
authority (/). Any expenses incurred by a sanitary authority are 
ileCrayed as gencial expenses incurred by it under the Public 
Jle.ilth Act, 1876 (//). 


{it) Alkali, etc. Works Bogulation Act, 1906 (6 Edw 7. 0 . 14), s 8 (1). 
(o) Ibid., s. 27 (1). 

ip) The local authorities executing the Acts respectively rcfeir^d to m 
the text, ««»ro,are now, in boroughs, the mayoi, aldermen and burgess s, 
acting by tue council (see Public Health Act, 1875 (38 & 39 Viet c. 55), 
hs. 4 — 6 (but part of the borough ot Folkestone is under the jurisdiction 
of the urban distiict council of Saiidgate) ; see note (o), p. 372, ante) ; 
elsewhere, urban and rural district councils (see Public Health Act, 1875 
(38 & 39 Viet. c. 5.5), ss. 4- 6 ; Local Government Act, 1894 (66 & 67 Viet, 
o. 73), ss. 21, 24, 25) ; in thb City of London, the Common Council (i.a., the 
Lord Mayor and commonalty and citizens of the City of Loudon acting by 
the Common Council) ; see Public Health (London) Act, 1891 (54 Ac 66 Viet, 
o. 76), 8. 99; Cil> of London Sewers Act, 1897 (60 & 61 Vict. c. cxxxiii.), 
ss. 6, 7 ; and, in the metropolitan boroughs, the councils for those boroughs 
(see Public Health (London) Act, 1891 ^54 & 56 Vict. e. 76), s. 99 ; 
London Government Act, 1899 (62 & 63 Vict. c. 14), s. 4 (1) ). 

{q) 38 & 39 Vict. c. 66. 

,(a) 64 & 55 Vict. c. 76. 

(&) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 27 (1). 
( 0 ) Ibid., SB. 21, 27 (1). 

(d) See p. 412, post 

(e) Alk^, etc. Works Regulation Act, 1906 (6 Edw. 7, o. 14), s. 27 (1). 
(/) As to such powers, see pp. 408, 412, 414, post. For definition of 

•* sanitary authority,” see the text, supra. 

(ff) 38 &i 39 Vict. o. 66; see Alkali, etc. Works Regulation Act, 1906 
(6 Edw. 7, h. |4), ss. 24, 27 (1). The expenses are payable, in the o^e of 
a town oounoil or other urban district council, out of the general district 



4ff! 


Part V,— Provisions in Rbspect of Particular Mattbbs. 

Sub-Skot. 2 — Nuiaancea, 

800. Nothing in the Act(/0 ie to be construed as exempting any 
work from any of the statutory provisions applicable to it as being 
a work of a certain class or description by reason only that it is 
subject to other provisions of the Act(/0 as being a work of some 
other class or description (?). 

801. Every alkali work(/i<) must be carried on in such manner 
as to secure the condensation, to the satistiiction of the chief 
inspector (/), of the muriatic acid gas evolved in such work, to the 
extent of 95 per cent., and to such an evtent that in each cubic foot 
of air, smoke, or chimney gases, escaping into the atmosphere, 
there is not contained more than one-fifth part of a grain of 
murintic acid(jH); aud the owner (a) of a \Aork not so carried on is 
liable to a fine, not exceeding, for a first offence, iJ50, and, in the 
case of every subsequent offence, 1*100 (o). 

The owner (m) must also, under penalty of fines (jr>), use the best 
practicable means (q) for preventing the escape of noxious or 
offensive gases (r) by the exit flue of any apparatus used in any 
process carried on in the work, and for preventing the discharge, 
whether directly or indirectly, of such gases into the atmosphere, 
and for rendering such gases where disclnirged harmless and 
inoffensive, subject to the qualification that, on the basis of the 
amount of acid gas per cubic foot, no objection is to be taken by an 
inspector to any muriatic acid gas in the air, smoke, or gases dis- 
charged by a chimney or other final outlet, where the amount of 
such acid gas in each cubic foot ot air, smoke, or gases so discharged 
does not exceed the amount above limited (s). 


fund Of rate (see p. 380, ante) ; of a rural district council, as general 
expenses (see p. 381, ante) ; of the Common Council ot the City of London, 
out of the general rate (see Public Health (London) Act, 1891 (64 & 66 
Vict. o. 76), 8. 103; title Me'ikopolis, Vol XX., p 439); and of a 
metropolitan borough council, out of the general rate (see London Govern- 
ment Act, 1899 (62 & 63 Vict. o 14), s. 10; title Metropolis, Vol. XX., 
p. 440). 

(h) Alkali, etc. Works Regulation Act, 1906 (6 Ed»v. 7, c. 14) 

(i) Ibid , s. 27 (2). 

(Jc) For definition of “ alkali work,” see p. 404, ante. 

{1) The chief inspector (see p. 412, poet) may found his opinion on facts 
disclosed by an examination by any other inspector ; see Alkali, etc. Works 
Regulation Act, 1906 (0 Edw. 7, c. 14), s. 25. 

(m) Ibid., 8 . 1 ( 1). In calculating the proportion of acid to a cubic toot of 

air, smoke, or gases, such air, smoke, or gases must be calculated at the 
temperature of 60° Fahrenheit, and at a barometric pres^^urc ot 30 inches ; 
see {bid>, s. 16. v 

(n) For definition of owner,” see p. 406, ante. 

(o) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 1 (2). 

As to the recovery of fines, see p. 413, poat, ' 

ip) Not exceeding, in the case of a first offence, £20, and iu the case of 
every subsequent offence, £50, with a further sum not exceeding £6 lor 
every day during which such subsequent offence has continued [ibid., 
s. 2 (2) ). As to the recovery of fines, see p. 413, poat. 

to) For definition of ” best practicable means’,” see p. 400, ante. 

(r) For definition of ” noxious or offensive gas,” see p. 406, ante. 

(t) AUuU, ete. Works Regulation Act, 1906 (6 Edw. 7, c. 14), a. 2. 
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PiTBLic Health and Local Administration., 

802. Every work of whutever description, in which any liquid 
, containing either acid or any other substance capable of liberating 

sulphuretted hydrogen from alkali waste or drainage therefrom is 
produced or used, must bo carried on in such manner that the 
liquid shall not come in contact with alkali waste, or with drainage 
therefrom, so as to cause a nuisance (t) ; and the owner (u) of any 
work not so carried on is liable to fines (r). 

On the request and at the expense of the owner (u) of any such 
work, the sanitary authority (o) must provide and maintain a drain 
or channel for carrying off such liquid produced in such work into 
the sea, or into any river or watercourse into which the liquid can 
be carried without contravention of the Rivers Pollution Prevention 
Act, 1876(f)), as amended by any subsequent enactment; and the 
sanitary authority, for the purpose of providing any such drain or 
channel, has the like powers as it has for providing sewers, whether 
within or without its district, under the Public Health Act, 1875 (r). 
Compensation (d) must be made, at the expense of such owner, 
to any person for any damage sustained by him by reason of the 
exercise by a sanitary authority of such pow’ers ). 

803. Alkali waste must not, under penalty of lines 0 ), be deixisiled 
or discharged without the best practicalile means Of) being used for 
effectually prei^enting any nuisance arising therefrom (It), 

Where alkali waste has been deposited or di^'Charged, and com- 
plaint is made to the chief inspector that a nuisance is occasioned 
thereby, the chief inspector, if satistled of the existence of the 

(t) Alk.ili, etc. Works llcguLalioii Act, 1906 (0 J'dw 7, c. 14), r 3(1); 
see title Nuisance, Vol XXI., p. 634. 

(m) For definition of “owner,” soe p 400, ant«. For foim of request 
to local authority to provide drain, compare Encyclopfedia of Forra-s and 
Precedents, Vol. X., pp. 301, 303. 

(v) Not exceeding, in the case of a first offence, £50, and in the case of 
every subsequent offence, £100, with a further sum not exceeding £6 for 
every day such subsequent offence has continued (Alkali, etc. Woiks 
Regulation Act, 1906 (6 Edw. 7, c. 14), s. 3 (2) ). As to rtie recovery of 
flues, see p. 413, post. 

(a) For definition of “sanitary authority,” see p. 406, ante 

{b) 39 & 40 Viet. c. 75. I'he Act has been amended by the Riveis Pollu- 
tion Prevention Act, 1893 (56 & 57 Viet. c. 31), and the Rivers Pollution 
Prevention (Border Councils) Act, 1898 (61 & 62 Viet. c. 34); see title 
Waters and Watercourses. 

(e) 38 & 30 Vict c. 56; see Alkali, etc. Works Regulation Act, 1006, 
(6 Edw. 7, c. 14), 88.-3 (3), 27 (1). For the powers of a sanitary authority 
outside London to provide sewers under the Public Health Act, 1875 (38 
& 39 Vict. o. 65), ss. 10, 32, see title Sewers and Drains. A sanitary 
authority in London has no such powers under the Public Health (London) 
Act, 1891 (54 & 5.5 Vict. o. 76). 

(d) This is determinable under the Public Health Act, 1876 (38 & 39 Vict. 
c. 66), s. 308; see Lingke v. Ohristchttrch Corporation (1912), 76 J. P. 265 ; 
title Compulsory Purchase op Land and Compensation, Vol. VI., 
p. 163; and, as to arbitration proceedings, see note (a), p. 367, ante. 

(e) Alkali, efb. Works Regulation Act, 1906 (6 Edw. 7, o. 14), s. 3 (3), (4). 

if) Ibid., s. 4 (2). The fines are of the same amounts as those imposed 

by ibid., s. 2 (2); see note (p), p. 407, ante. As to the recovery of fines, 
see p. 413, pall. 

(o) For definition of “ best practicable means,” see p. 406, ante. 

(A) Alkali, eto. Works Regulation Act, 1006 (0 Edw. 7, o. 14), s. 4. 
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nuisance (i), and that it is within the power of the owner or occupier 
of the land to abate it, must serve a notice (k) requiring him to abate 
the nuisance; and, if he fails to use the best practicable and 
reasonably available means for its abatement, he is liable to a fine 
not exceeding and if h(‘ does not proceed to use such means 
within the time limited by the court inflicting such fine, he is liable 
to a further penalty not exceeding £5 for every day, after the 
expiration of the time so limited, during which the failure 
continues (1). 

804. Every sulphuric acid work (m) must be carried on in such 
manner as to secure the condensation, to the satisfaction of the chief 
inspector (w), of the acid gases of sulphur or of sulphur and nitrogen 
which are evolved in the process of the manufacture of sulphuric 
acid, to such an extent that the total acidity of those gases in each 
cubic foot of residual gases after completion of the process, and 
before admixture with air, smoke, or other gases, does not exceed 
what is equivalent to four grains of sulphuric anhydride (o). 

Similarly every muriatic acid work (p) must be so carried on that 
in each cubic foot of air, smoke, or chimney gases escaping into the 
atmosphere there is not contained more than one-fifth paj-t of a 
grain of muriatic acid (q). 

The owner (?•) of any work not so carried on is liable to a fine(«), 
not exceeding, in the case of a first offence, ;UC0, and, in the case of 
every subsequent offence, ;tl00. 

805. The owner (r) of any scheduled work (t) must under penalty 
of lines (a) use the best practicable means ih) for preventing the 
escape of noxious or offensive gases (c) by the exit flue of any 
apparatus and tlie discharge of such gases into the atmosphere, 
and for rendering such gases where discharged harmless and 
inoffensive, subject to the (jualification that, on the basis of the 


{i) See note (1), p. 407, ante. For form of complaint, see Encyclopaedia 
of Forms and Precedents, Vol. X., p. 301 ; Vol. XVI., p. 608 
(At) As to the mode of service, sec p. 413, post. 

(0 Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, o. 14), s. 5. 

(to) “ As defined in paragraph (1) of the First Schedule” {ibul, s. 6(1) ). 
For definition, see note (i), p. 404, ante. 

(n) See note (1), p. 407, ante. 

(o) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c 14), a. 6 (1). 
For the mode of calculating the proportion of acid, see note (to), p. 407, 
ante. 

(p) *‘As defined in paragragh (8) of the First Schedule” (ibid.,g. 6(2)). 
For definition, see note (i), p. 404, ante. 

(q) Alkali, etc. Works Regulation Act, 1906 (6 Edw 7, c. 14), s. 6 (2). 

(r) For definition of ” owner,” see p. 406, ante. ^ 

(s) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 6 (3) ). 
As to the recovery of fines, see p. 413, post. 

(f) For definition of “ scheduled work,” see p. 404, ante. 

(a) Not exceeding, in the case of a first offence, £20, and, in the case 
of every subsequent offence, £50, with a further sum not exceeding £5 for 
every day such subsequent offence ha.s continued (Alkali, etc. Works 
Regulation Act, 1906 (6 Edw. 7, c. 14), s. 7 (2) ). As to the recovery of 
fines, see p. 413, post. 

(b) For definition of ” best practicable means,” see p. 406, ante, 

• (c) For definition of ” noxious or offensive gases,” see p. 406, ofUe. 
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amount of acid gas per cubic foot (d), no objection is to be taken 
under this provision by an inspector where (1) the muriatic gas in 
the air, smoke, or gases discharged into the atmosphere does not 
exceed the amount limited by the last preceding provision (e) ; or 
(2) where the total acidity of any acid gases (including those from 
the combustion of coal) in each cubic foot of air, smoke, or gases, 
so discharged by a chimney or other final outlet receiving the 
residual gases from any process for the concentration or distillation 
of sulphuric acid, does not exceed what is equivalent to one grain 
and a half of suliihuric anhydride (/). 

806 . An inspector may inquire whether, in any cement works (gr) 
or smelting works (/O, means can be adopted at a reasonable expense 
for preventing the disch'irge from the furnaces or chimneys of such 
works into the atmosphere of any noxious or offensive gas (i) 
evolved in such works, or for l endering such gas where discharged 
harmless or inoffensive ; and, where it appears to the Local Govern- 
ment Board th.it such means cun lie so adopted, the Board may by 
provisional <iL-<lor, to bo conlirwiod by Parliament, require the 
owners (^) ol .uich works to adopt the bt'^t practicable means G) for 
the purpose, and may by the order limit the amount or ppoportion 
of any noxious or offensive gas which is to be permitted to escape 
from such works into the chimney or into the atmosphere, and 
extend to sncli works such of the statutory provisions (m) relating to 
scheduled works (a) us it thinks fit, and impose fines for a breach of 
the provisions of the order (n). 

807 . The owner (/.) of an alkali work(p) or of a scheduled 
work(H) may, v\ith the sanction of the central authority (q), make 
special rules for tlio guidance of his workmen who are employed in 
or in connexion with any process causing the evolution of any 
noxious or offensive gaaO), or in or in connexion with the con- 
dc'iisation or other treatment of that gas, and may annex a fine 
not exceeding £2 to any violation of such rules, such fine being 
recoverable in accordance with tlie Summary Jurisdiction Acts (;•).. 


(d) As to the mode of calculating the proportion ot acid, see note (m), 
p. 407, ante. 

(e) 1.6.^ the Alk.ili, etc. Works' Regulation Act, 1900 (OEdw. 7, c. 14), 
b 6; see p. 409, anle 

if) Alkali, etc. AVorks Regulation Act, 1906 (6 Kdw. 7, o. 14), s. 7. Ihid.t 
B. 26, which for a peridd of three years after the Ist Januaiy, 1907 (the 
commencement oi the Act),8ubBtitnted, in the case of *' the over -heat pan 
process,” two giuiiis for one grain and a half of sulphuric anhydride, is 
now spent. 

(g) For defiuiiiou of * cement works,” see p. 406, ante. 

(A) For definiliou of ” smelting works,” see p. 400, ante. 

(t) For definition of “ noxious or offciisive gas,” see p. 406, ante. 

•(fc) For definition of “ owner,” see p. 400, ante. 

(l) For definition of ‘ best practicable means,” see p. 400, amte. 

(m) Alkali, eio Works Regmation Act, 1900 (6 Edw. 7, o. 14). 

(n) For definition of ” scheduled work,” see p. 404, ante. 

(o) Alkali, etc. Works Regulation Act, 1900 (0 Edw. 7, c. 14), s. 8. As to 
rcoove^ of fines, see p. 413, post. 

(p) For definition of “ alkali work,” see p. 404, ante. 

iq) As to tlte central authority, see p. 400, ante. 

(r) See titlti Magistrates, Vol. XlX , pp 589 et seq. ; and compare 
pp. 307 et seq,, ante. « 
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» 

A printed copy of such special rules must be given by the owner 2 . 

to every workman affected thereby («). Alkali, Acid, 

and Other 

Sub-Sect. 3.— Reqvsti a^on. Works, 

808. An alkali work (i), a scheduled work (a), a cement work(fe), Regfettatlon 


or a smelting work(c) must not be carried on, under liability of the 
owner (d) to a fine not exceeding Jt'SO, unless it is certified to be 
registered (c). Certificates which are issued by the liocal Govern- 
ment Board (,/■) are chargeable witli an Inlaiul Revenue stamp duty 
of ^5 for an alkali work and dtJ3 for any other work, and they expire 
on the Ist April in each year(p). 

809. An application lor a certificate may, for the first registra- Application 
tion of a woi-k, l)e made at any time, and subsequent applications torcertia- 
are made in January or February (//). The certificate will be 

issued on apj)lication l)y the o^\ nor (</), if the conditions of regis- 
tration are complied with. One ot ihe conditions in the case of 
the first registration of an alkali or scheduled work, or the regis- 
tration of such a work if the work has been clos(‘d lor a period 
ot twelve montlis, is that the work is at the time ot icgi&tration 
furnished with such apiiliances as appear to the eliiot inspector 
or, on appeal, to the Local Government Board to bo necessary in 
order to enable the work to be carried on in accordance with the 
statutory reciuiremeuts ; but llie Jjocal Government Jioard may 
dispense with this condition in the case ot woiks erected before 
the Ist January, li)07, which were not before that date required to 
be registered (i). 

810. Wiiiten notice of any change which occurs in the owner- Change of 
ship of a wx)rk or in the other registered particulars must, ownership, 
within one calendar month alter sucli change, be sent by the 

owmer to the Local Government Board, and the rcgistei and 
the certificate are altered accordingly will lout cl large (/.•). It such 


(«) Alkali, etc. Works liegulaiion Act, 1906 (6 Edw 7, c 14), s 15. 

(<) For defimiiuu of “ alkali work,” see p. 404, ante. 

(a) For definition of “ scheduled woik,” see p. 404 , ante. 

(b) For definition ot “ cement woiks,” see p. 405, ante. 

(c) For definition of “ smelting works,” see p. 406, ante. 

{d) For definition of “ owner,’* see p. 406, ante 

(6) Alkali, etc. Works Regulation Act, 1906 (6 Edw^ 7, c. 14), s. 9 (1), 
(8). As to the recovery of fines, see p. 413. post, 'i'he three mouths’ 
limitation for bringing proceedings (see ibid.) does not apply. 

(/) Under the Alkali, etc. Works Regulation Act, 1907 (0 Rdw. 7, c. 14), 
BS. 9, 27. the Local Government Board L empowered to prescribe parti- 
culars to be contained in the register, and the manner ot conducting it, 
and of issuing certificates etc. Such matters were presoiibed on the 27th 
November, 1906 (Stat. R. & 0., 1906. p 21'. 

(g) Alkali, etc. Works Regulation Act, 1906 (6 Kdw. 7, c. 14), s. 9 (3), 
(6). As to stamp duties generally, see title Revenue. • 

(A) Alkali, etc. Works Regulation Act, 1900 (6 Edw. 7, e. 14), s. 9 (4). 

(i) Ibid., SB. 9 (6), 31. 

(k) Ibid., s. 9 (7). The Local Government Board has presciibed that an 
alteration of ownership shall be indorsed on the oertifioate ; see note (/), 
mfnv. 
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811 . The Local Government Board appoints inspectors and 
constitutes a chief inspector (m), and these olhcers muht not be 
employed in anyother work ^\it}lOut that Board’s saTictioii(»). A copy 
of the London Gazette in which notice of an appointment is published 
is evidence of the appointment (o>. I/and agents and certain other 
persons employed or interesh'd in works to which the Act(p) 
applies, or in patents and apparatus carried on or used in any such 
work or connected with matters dealt with by the Act(p), are 
disqualified to act as inspi'ctors (7). 

In the case of the illuesa or other unavoidable absence of the 
chief inspector, the Lo'*al Government Board may appoint any 
other inspector to act as his de2)uty, and the inspector so apjiointed 
has, whilst so acting, all the powers by or under the Act (p) conferred 
on the chief iiisf)ectof(r). 

If any sanitary auilmrity(s) ap^dies io the Local (Tovernment 
Board (G for an additional inspc'ctor, and niidertakes to [la^ not less 
than one-half of his salary or lemuneration, the Local Government 
Board may, with the saiietinu of the Treasury, ap2)oint an additional 
inspector to reside within a convenient distance of I ho works he is 
required to insi)ect {h). 


Iiiapection of 812 . All inspector may at all reasonable times, by day and night, 
woTki. without jirevious notice, but so as not to interrupt the piocess ot the 

manufacture, enter and insiHJct any work to which, in the ojiinion 
of the Local Goverinneut Board, any of the provisions of the Act (p) 
apply, and any jdace where alkali waste is treated or deixisited, or 
is likely to come into contact with liquid containing either acid or 
any other substance capable of liberating sulphuretted hydrogen 
from alkali waste or drainage therefrom (?;). He is given extensive 
powers to examine processes, apply tests, make experimenls, and 
generally make such inquiries as seem to liim necessary or pro])' r 
for the execution of his duties (r). The owner (/e) of u work must, 
on demand of the eliief inspector, furnish him wdtli a skefeh plan, 
to be kept secret, of parts of the work where noxious or ofteiisive 
gases are evolved or dealt with (r). \Vhere facilities are not afforded 


(l) Alkali, eto. Works Regulation Act, 1906 (6 Edw. 7, 0 . 14). s. 9 (7). 

(m) Such appointments are made with the approval of the Treasury as 
to numbers and salaries {ibid.j s. 10 (1), (3) ). The chief inspector must 
make an annual loport to the liocal (Government Board, wliich must 
be laid before botli Houses of Parharaent; see tbid., s. 13. 

(n) Ibid., B. 10 (4). 

Xo) Ibid., 8. 10 (2). 

(p) Alkali, etc Works Regulation Act, 1906 (6 Edw. 7, c 14). 

(q) Ibid., 8. 1 1 

(r) Ibid., 8. 10 (.3) 

(«) For definition of “ sanitary authority,” see p. 406, ante. 

<i) The ” central authority ” ; see p. 406, ante. 

(u) Alkali, eto. Works Relation Act, 1906 (6 Edw. 7, 0 . 14), s 14. 

(«) Ibid., B. 12. 

(w) For defluitiuu of owner,” see p. 406, ante. 
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to an inspector, or where he is obstructed, the owner of the work *• 

and every wilful obstructor is liable on summary conviction (a) to Alkali, Acid, 
a fine not exceeding 4J10 (/j). andOthei 

Works. 

6ub-SE( r. 5. — Procfaltngft. — — 


813. Fines, otlier than lliose recovoral>le summarily (c), are Recoveijol 
recovered by action of debt in the county court, and are paid into 
the Exchequer (fl). The action cannot be brought without the 
sanction of the Local Government Board {#*), nor, except as respects 
a fine in contravention of the jirovisiona as to registration (/), after 
three cahmdar months from the offence, and an appeal lies to the 
High Court (^r). 


814. Not less than twenty-one days before the hearing of any Notice before 
proceeding against an owner (A) for failing to secure the condensa- i>rooeeding8. 
lion of any gas to the satisfaction of the chief inspector (i), 
or for failing to use the best practicable means (A*), an inspector 
must serve (/) on the owner a notice in writing stating, as the case 
•requires, either the facts on which such chief inspector founds 
his opinion (/n), or tho means (A) which such owner has failed to 
use, and the means (A) which, in the cliief inspector’s opinion (w). 
would siiftice, and must produce a copy of such notice before the 
court having cognizance of the matter (n). 


815. A person is not liable to a fine for more than one offence in Limitation 
respect of the same work or placo in respect of any one day, or to 
an increased fine for a second offence or a third or any subsequent 
offence, unless a fine has been recovered within tlio preceding 
twelve calendar months against such person for the first offence, 
or for the second or other offence, as the case may be (r) ). 


816. Generally, tlie owner of a work is made responsible for an Discharge of 
offence committed therein, unless be can prove that ho has used due 
diligence and that it was committed without his knowledge, consent, of actual 

(а) See title Magistrates, Vol. XIX., p. 589. 

(б) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7, c. 14), s. 12. 

(e) As to fines for violation of special rules, see p. 410, ante, and, as to 
fines for obstructing an inspector, see the text, si^m 

(d) Alkali, etc. Woiks Regulation Act, 1906(6 Edw. 7, c. 14), s. 19. As 
to such actions, and by whom they are brought, see title County Courts, 

Vol. VIll., pp. 631 — 633. As to the service of notices and other docu- 
ments, see ibtd., p. 632. 

(e) See note (1), p. 412, ante. 

(f) See p. 411, ante. 

(g) Alkali, etc. Works Regulation Act, 1906 (6 Edw. 7. o 14), s. 17. 

(h) For definition of ** owner,” see p. 406, ante. 

(i) See p. 412, ante. 

(A:) For definition of “ best practicable means,” see p. 406, ante. 

(1) For the mode of service, see title County Courts, Vol. VIII. 
p. 632. 

(to) See note (I). P. 407, ante. • 

(n) Alkali, etc. Works Regulation Act, 1906 0 (Edw. 7, c. 14), s. 18 (3). 

It is sufficient in proceedings to allege the work to be one to which the 
Act applies, and to state the name of the registered or ostensible owner, ox 
the usual title of the firm ; see ibid., s. 18(1). 

( 0 ) Ibid., ss. 18 (2). (4). 
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SfilCt. 2. 

Alkali, Acid, 
and Other 
Works. 

Compluiut 
by saniLaiy 
authority 
in cases ot 
nuisance. 


Actions in 
case ot 
contiibutoiy 
nuisance. 


Adoptive 

poweis 


or connivance by some agent, servant, or workman, whom hd 
charges by name as the actual offender, in which case such offender 
is liaple to pay the fine and the costs of proceedings (p). 

817. Where complaint is made to the Local Government 
Board (f/) by any sanitary authority (r), on intormation given by 
any of its oiiicers, or any ten inhabitants of its district, that, either 
within or without the dibtiict, in contravention of the Act (s), 
any work is carried on, or that any alkali waste is deposited or dis- 
charged, and that a nuisance is occasioned thereby to any of the 
inhabitants of the district, the Local Government Board must make 
such inquiry into the matters complained of, and after the inquiry 
may direct sucli proceediiigb to be taken by an inspector as it thinks 
fit and just. The complaining sanitary authority (r) must, if so 
required by the Local Grvernment Board, pay the expense of any 
such inquiry (t). 

818. WIk'ic a nuisance, arising from the discharge of any noxious 
or offensive gas or gabes(w)iis wholly or partially eaubed by the acts 
or defaults ot the owners (r) of several works to which the Act («) 
applies, any iierson injured by such nuisance may proceed against 
any one or more of buch owners, and may recover damages from each 
defendant ow’iior in piopoition to the extent of the contribution of 
that defendant to the nuisance, notwithstanding that the act or 
default of that defendant would not separately have caused a 
nuisance ; but this provision does not authorise the recovery ot 
damages Irom any defendant who can produce a certificate from 
the chief inspector (a) that in the woiks of that defendant the 
requirements of the Act (6) have boon complied with, and w^ere 
complied with when the nuibance aiobe(f). 

Skct. 8 . — Building iiegulations, 

SOB-Si,( J. l.— In (hucntl. 

819. The pow'eis of a local authority to regulate (t/) buildings 
and building operations within its aiea depends largely upon whether 
the Public Health Acts Amendment Act, 1890(e), Part III., and 

(p) Alkali, etc Woiks Regulalioii Act, 1906 (6 Edw. 7, o. 14), s. 20. 

Iq) The “ central authority ” ; see pp. 406, 412, note (t), <mie. 

(r) For definition of “ saiutaiy authority,” see p. 406, ante. As to the 
defraying of its eApcjiscs, see hole (<?), p. 406, ante 

(*) Alkali, eic. \^o^ks Regulation Act, 1906 (0 Edw. 7, o. 14). 

(t) Ibid., 8, 22 

(a) For defiintion of “noxious or offensive gas,” see p. 406, anU. 

(r) For definition of “ owner,” bco p. 400, ante. 

(a) See note (1), p. 407, ante. 

{b) Alkali, etc. IVorks Regulation Act, 1900 (6 Edw 7, c. 14). 

(o) Ihid., B. 23. 

\d) As to the effect on building contracts of non-compliance with bye- 
laws, see title Bi ilding Contracts, Engineers, and Arciuteots, 
Vol. 111., pp. 196, 196. As to the duty of architects in respect of com- 
pliance with bye-luws, see ibid., pp. 295, 206. 

(«) 63 54 Viot. 0 69. Ab to the adoption of this Act by urbaq autho- 

rities, see title Local Government, Vol. XIX., p. 385, and by rural 
authorities, see ib%d., p. 386 ; and see pp. 863, 864, anfs. 
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certain provisions of the Public Health Acts 'A(^. S* 

1907 (/), are in force in the particular area, aff9, vnkerarer ijl 
following pages either of those Acts is given as authn!Esj^,’'>lcK(^' 
statement, it must be understood that the law so stated only appUn tioDa 
to places in which the specified provision is in operation (g). 

Sub-Sect 2. —AlUrattoti of Jintldinq < t . ^ 

820. A local authority may make bye-laws (A) to prevent rower to 
buildings which have been erected in accordance with bye-laws (0 m»kebye- 
from being altered in such a way that if at first so constructed they altexaSo^s. 
would have contravened the bye-laws 

Sub-Sect. 3 . — Neir liiuldings . 

821. The “ erection of a new building” is not for the purposes »Eicdtfon 
of the Public Health Acts (k) limited to the erection of buildings for of » 

the first time, but is extended to cover the following specified build- 
ing operations, each of which operations is deemed to be the erection 
of a new building : — 

(1) The re-erection of any building (i) pulled down to or below 


if) 7 Edw 7, c. 63. As to the application ot this Act to local areas, see 
title Local Government, Vol. XIX , p. 387 ; and see p 364, ante. 

(o) As to building in streets, see title Highways, Stueeis, and Bridges^ 
Vol. XVI , pp. 236 et eeq. ; in metropolitan streets, see ibid., pp. 198 
et seq. , title Metropolis, Vol. XX , pp. 470 et sea. For various forms 
relating to buildings, see Encyclop»dia of Forms ana Precedents, Vols. X., 
pp. 639—643 ; XL, pp. 20—25 ; XVI., pp. 527—529. 

(h) As to the making, publication, confirmation etc. of bye-laws, see 
pp. 388 el eeq., ante. 

{i) The W'ords are “ bye-laws made under the Public Health Acts ” (see 
note {a), p. 361, ante), but bye laws made under repealed Acts, and not 
inconsistent with the PubUc Health Act, 1876 (38 & 39 Viet. c. 66), are 
deemed to bo made under the Pubhc Health Act, 1876 (38 & 39 Vict. c. 66) 
{ibid., s. 326) ; and see note (/). P 389, ante As to what is a “ building,” 
see note (2), infra. 

( 7 ) Public Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 69), 
B. 23 (4). The Local Government Board allows bye-laws as to notices, 
’ of plans, and inspection ot altoiations, but not bye-laws as to 

S down offending works. But where notice or plan or description 
n delivered, the Public Health Act, 1876 (38 & 39 Vict. o. 66), s. 168 
(see pp. 422 et eeq., post), applies to any such work. 

ik) For a list of tne Public Health Acts, see note (a), p. 361, ante. 

(l) ** BuBding ” is a teim of wide significance. The structure need not 
be fastened to the ground {Watson v. Oottar (1847), 6 C. B. 61 ; Poplar 
Boa/rd of Works v. Knight (1868), E. B. & E. 408 ; Bichardson v. Brown 
(1886), 49 J. P. 661), or he above the surface of a street {Thompson v. 
Sim^Mand Oas Co. (1877), 2 Ex. 1). 429, 0. A ; Schweder v. Worthing Gas 
Light and Coke Co., [1912] 1 ( h 83) ; see also the oases as to what is a 
” building, structure, or work ” under the London Budding Act, 1894 
(67 6 e 68 Vict. c. ooxiii.), s. 146, cited in title Metropolis, Vul. aX., p. 677, 
note (u), and the cases as to ” other building ” under the Representation 
of the People Act, 1832 (2 & 3 Will. 4, c. 45), s. 27, referred to in title 
Eleoiions, Vol. XII., p. 186, note {%) ; and, for the definition of ** building ” 
in thePublio Health (London) Act, 1891 (64 & 55 Vict. o. 7J)^ see note (a), 
p. 667, post It is very doubtful whether mere walls, boardings, or fences 
are buildings within the roeaniim of the term as nsed in the text (see Child 
V. Douglas {lS5h), Kay, 660 ; Weston v. Arnold (1873), 8 Ch. App. 1084 ; 
Slastghter v. Sunderland Corporation (1891), 60 L. J. (m. o.) 01 ; MUs v. 
PlUmttead Board of Works U^OS), 68 L. T. 291 ; Lavp v. London County 
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Abut* A ^the grcMcd of any frame building of which only the frame- 

BnlUttng is Mt flwn ib the ground floor (m). 

Bjgnl**, *(2) re-erection, wholly or partially, of any building of which 
tlons. pouter wall is pull^ down(n) or burnt down to or within ten 
feet of the surface of the ground adjoining the lowest storey of the 
building, and of any frame building so far pulled down or burnt 
down ns to leave only the framework of tho lowest storey (o). 

(3) The conversion into a dwelling-house of any building not 
originally constructed for human habitation (/>), or the conversion 
into more than one dwelling-house of a building originally con- 
structed as one dwelling-house only(<]'). 

(4) The reconversion into a dwelling-house of any building which 
has been discontinued as or appropriated for any purpose other 
than that of a dwelling-house (o). 

(6) The making of any addition (r) to an existing building by 
raising any part of the roof, by altering a wall, or making any 
projection from the building, but so far as regards the addition 
only (o). 

(6) The rooling or covering over of an open space between walls 
or buildings (o). 


Bye-Iawi 
for securing 
stability, fire- 
prevention, 
sanitation etc. 


822. Local authorities (a) may make bye-laws (i) with respect to 

Council^ [1896] 2 Q. B. 677, C. A. ; title Building Contracts, Engineers, 
AND Architects, Vol. 111., p. 176). 

(m) Public Health Act, 1876 (38 & 39 Viet. o. 66), s. 169. Neither this 

nor the next provision retened to in tho text, stipra, exhausts the definition 
of a new building, nor do they provide ior the conversion of a dwelling- 
Itouse into a public building, busmcbs premises etc Whether a building 
is a “ new building ” is “ a <iueation ot iact, . . . it m a question of 

degree ” {James v. Wyvill (1884), 61 L T. 237, per Lord Coleridge, C.J , 
at p. 240; see Bedmih Jirewety Co. v. JiednUh District Covnoil (1904), 69 
J. P. 78). As to re-orections, see Eohbs v. Dance (1873), L. K. 9 C. P. 30 ; 
Lee V. Barton (1909), 101 L. T. 600; conversions, West II artlejtool Commis- 
sioners v. Levy (1886), 60 J.P. 196; Hall v. Eastbourne Corporation (1905), 
69 J. P. 369; addition to old building, Shiel v. Sundeihmd Cotporation 
(1861), 6 H. & N. 796 (cases under local Acts) 

(n) See Yahhicom v. Bristol Brewery y Ltd. (1903), 67 J. P. 261, where me 
inadvertent pulling down by a workmap of part of a wall was held not to 
be a pulling down within a local Act. 

(o) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 23, 
which does not apply to buildings, other than dwelling-houses, used for 
duly authorised railway^, harbours, docks, canals etc. iwid., s. 33). 

(p) See Hanrahan v. Leigh-on-Sea Urban Council^ [1909] 2 K. B. 257, 
C. A. (converted lailway carriage). 

iq) Public Hoalth'Act, lvS7.6 (38 & 39 'Viet. c. 65), s. 169; Public Health 
Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 23 ; and see notes (m), (o), 
supra. 

(r) An erection may be such an addition, although it merely occupies 
the same space as the structure it replaces {Meadows v. Taylor (1800), 
24 Q. B. D. 717) 

(«) As to the several matters referred to in the text, iw/ra, every urban 
authority may make bye-laws with respect to those grouped under the 
numbers (1), (,2), (3); see Public Health Act, 1876 (38 & 39 Viet. o. 65), 
6. 167. For those under numbers (4), (5), (6), an urban authority must 
acquire tho necessary power under the Public Health Acts Amendment 
Act, 1890 (63 4c 64 Viet. o. 69), s. 23 (1), by adopting ibid., Part III. ; see 


(t) For note ((), see next page. 
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title Local Government, Vol. XIX., p. 385. A 
acquire the power under the Public Health Acts 
(53 & 64 Viet. c. 69), a. 23 (3), to make bye-lawa with 
structure of walla and foundations of new buildings for' 
health.'’ As to the matters under numbers (2), (3), (4), and the structure 
of floors and the height of rooms to be used for human habitation, the rural 
authority may acquire powers by the adoption of ibid , Part III., or it may 
be invested with such a power as to matters under numbers (1) — (6) by an 
order of the Local CTOvernmcut T3oaid, under the Public Hc^th Act, 1875 
(38 & 39 Viet. c. 66), s. 276, or the Public Ileallh Acts Amendment Act, 
1890 (53 & 54 Viet. c. 59), s. 5. Bye-laivs as to matters under numbers (7) 
and (8) may be made liy a local authoiiiy where the Public Health Acts 
Amendment Act, 1907 (7 Edw. 7, o. 63), s 24, has been declared to be in 
force in its district by the Local Government Board ; see p. 304. ante. 

(t) As to the making and publication of bye-laws, scepp. 388 et 8i>q.,ante. 
The Local Government Board has issued the following model byedaws — 
Series IV., with respect to now streets and buildings, comprising the matters 
grouped under numbers (1), (2), (3), and the observance of bye-laws (see 
p. 421, post), for urban authorities and rural authorities with the necessary 
powers (see note («), p. 416, unte) ; Senes IV'a, with respect to now buildings 
and certain matters in connection with buildings, for rural authorities with 
the powers obtained by adopting the Public Health Acta Amendment Acf, 
1890 (63 & 54 Vict. c. 69), Part 111 , or by an order of the Local iTOVcrn- 
mont Board ; Soiics IVn, witli respect to drainage of existing buildings 
{ibid., 8. 23 (2) ) : and the Loeal Government Board also supplies an inter- 
mediate Scries I Vc (based upon Series IVa, with additional clauses as to 
new streets etc,, taken from Scries IV.), which is framed for areas of a 
semi-urban character ; see, fuither, a circular letter of the Board dated the 
29th August, 1012 (76 J. P, (Journal), 12.‘>). 

Bye-laws iiivaiiably contain clauses defining expressions, and exempting 
certain buildings, and matters of thi.s kind have been the subject of jiidioial 
decisions. As to a barn being a <lomestic building, see R. v. Preston liurtd 
Diftrict Et pnrte Longwoith (1911), 70 J. P. 66. A stable has 

been held not to be a “ domestic building ” for the purpose of open space 
at the rear {Collins v. Greenwood (1910), 103 L. T. 36) For the meaning 
of “ incombustible mateiials,” see Payne v. Wright, [1892) 1 Q. B. 104 ; 
Badley v. Cuchfield Union linrnl District Council (1896), 64 L. J. (q. b.) 671 ; 
Hendon Urban District Council v. Martin (1900), Times, 13th January; 
Stevens v. Gourley (1869), 7 G. B. (n. s.) 99 ; “ party w^all,” Watson v. Gray 
(1880), 14 Ch. -D. 192; title Boundaries, Fenoes, and Party Waixs, 
Vol. III., p. 134 ; “ topmost storey,” Foot v. Hodgson (1890), 25 Q. B. D. 
160 ; and for other cases in connection with definitions in ibo London 
Building Act, 1894 (67 Ac 68 Vict. c. ccxiii.), see title Metropolis, Vol. XX., 
pp. 470 et scq. For exemption of a brick-kiln used with a fire-clay mine, 
see Tylecote v. Morton (1901), 86 L. T. 692 ; and fur ovomption of a stable 
as not being used for habitation or habitual employment, see Linzell v. 
Felixstowe and Walton Urban District Council (1904), 90 L. T. 388. 
The completion of buildings, begun before bye-laws for the first time 
came into force, has been held not to be subject to such bye-laws 
{Jltibhard v. Bromley Rural District Council (1906), 69 J. P. 437). A 
water tower under a local Act was held not exempt {Uokfield Rural 
Cotmeil v. Crowborough District Water Co., [1899] 2 Q. B. 664). 

Bye-laws under numbers (1) — (6) do not apply to buildings of a railway 
company used for the purposes of the railway under any Act. of Parlianflsat 
(Public Health Act, 1875 (38 & 39 Vict. c. 56), s. 167). But cottages built 
by a railway company for its servants mus-c comply with the bye-laws 
{Manehester, Sheffield, and Lincolnshire Bail. Co, v. Barnsley Union Guar- 
dians (1892), 67 L. T. 110 ; sec also the cases referred to in title High- 
ways, Streets, and Bridges, Vol. XVI., p. 246, note (p) ). Bye-laws 
ander numbers (7) and (8) do not apply to any buildings (other than a 
dwelling-house) belonpug to a railwa]^ company, or to any company or 
public body maintaining a harbour, pier, or dock, or to the owners of 
any canal or inland navigation and used for the purposes of their 

• xxin. F 



418 


P09LIO Health anp Local Admihistbatiok* 


Bsgt. I. 

BolWlng 

Begnli- 

tions. 


(1) the atru^jpre of walla, foundations, roofs, and ohimnejs(a) of 
new buildiiiga (5), for securing stability and the prevention of 

' ■ ■ ; — — 

Undertaking (Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), 
8. 83). No bye-law, except as mentioned below, is to affect any building 
erected in any place, included on the 11th August, 1875, in an urban 
distiict, befoie the Local Government Acts (defined and repealed. Public 
Health Act, 1876 (38 & 39 Viet. o. S.'S), Sohod, V.. Part I.) came into force 
in such place, or any building erected in any other place before it becomes 
constituted or included in an uiban district, or, by virtue of any order of the 
Local Government Board, subject to the Public Health Act, 1876 (38 & 39 
Viet. o. 66) {ibid., s. 167), in the manner referred to in note (s), p. 416, ante. 
But where the Public Health Acts Amendment Act, 1890 (63 & 64 Viet. 
0. 69), 8. 23 (1) or p. 23 (3), is in force, byodaws as to drainage, water- 
clopcU (including water for flushing), earth-closets, privies, ashpits and 






mentioned (ibid., s. 23 (2) ). 


In the Metropolis, the London County Council has power to make 


bye-laws as to certain matters in connexion uith buildings (see title 
METROPOiia, Vol. >iX., p. 460), but generally building operations in that 
area are regulated by the London Building Acts (see title Metropolis, 
Vol. XX., pp 470 et seq ). The City of London (Various Powers) Act, 
1011 (1 & 2 eo, 5, e. Ixxxiv.), ss. 29, 30, confer on the Corporation power 
to make and enforce bye-Ia'w- controlling i.rojections etc. m the street. 
In the provinces new buildings arc also frequently dealt with by local 
Acts. 


Bye-laws with respect to new buildings, including provisions as to the 
giving of notices and deposit of plans and sections, and provisions in local 
Acts dealing with the construction of new buildings, and bye-laws made 
with respect to new buildings under any local Act, do not apply in the case 
of school premises erected according to plans which have been approved 
by the Board of Education (Education (Administrative Provisions) Act, 
1911 (I & 2 Geo. 6, c 32), s. 3). 

(а) The Chimney Sweepers and Chimneys Regulation Art, 1840 (3 & 4 
Viot. c. 86), s. 6, piovides that all withs and pnititioiis between any 
chimney or flue must be of biick or stone, and at least equal to half a brick 
in thickness, and every chimney or flue to be built or rebuilt in any wall, 
or longer than 4 feet out of the wall, not being a circular one 12 inches 
in diameter, must be in every section not less than 14 inches by 9 inches. 
Angles of chimneys and flues are also regulated. The provisions are 
enforceable by penalties, not less than £10 nor more than £60. As to the 
bearing on this provision of a local Act upon the same matter, see HtU v. 
Hall (1876), 1 Ex. D. 411. As to the Jieight of chimneys, see p. 421, po^t. 

(б) An erection to be a " new ^uilding within the meaning of bye-laws 
must be a building to which their requirements would be apphcable. Thus 
the following have been held not to he new buildings : hoarding enclosing 
land used for preparing wood for hoardings {Slaughter v. Sunderland Cor- 
poraiUm 0^801), 66 L. T. 260) ; a boiler cased in brickwork, partly under- 
ground {Qery v. Blaoh Lion Brewery Co. (1891), 66 J.P. 711) ; a conserva- 
tory of wood and glass {Hibhert v. Acton Local Board (1889), 6 T. L. R. 274, 
C. A.) ; a tempurarv storehouse for building purposes {Fielding v. Bhyl 
Im/provement Commisaionere (1878), 3 C. P. D. 272) ; wooden erections to 
shelter a weighing machine and refreshment stall {Southend-on-Sea Corpora- 
Hon v. Areher, Same v. Botnanie (1901), 70 L. J. (k. b.) 328) ; a wooden 

f oriable theatre {Newell v. OrmekirJc Urban Distriet Co^moil (1907), 71 J. P. 
19 ; see Collins v. Greenwood (1910), 103 L. T. 36). As to temporary 
buildings, see p. 427, post. . A bye-law prohibiting the erection of any 
building by the side of a new street until the street nad been construoteo^, 
has been held valid {Baker v. Fortsmouih Corporation (1878), 3 Ex. D. 167, 
C. A»; and see Robinson v. Barton-Eoeles Local Board (1883), 8 App. Cas. 798, 
per Lord Sulborne, L.C., at p. 801). As to when the erection of bnildiugs 
may oonstitttte the constmction of a new street so as to necessitate compu- 
anee with bye-laws as to new streets, see Hendon Local Board v. Pounce 
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fires (c), and for purposes of health ; (2) the sufBcien<J(jr ol the splioe' Sbct. s. 
about buildings to secure a free circulation of air(d^, and the Bifildlne 
ventilation of buildings (e) ; (3) the drainage of buildings (/\ Beguia- 

(1889), 42 Ch. D. 602 ; Bevowport Corporation v. Tozer, [1903] 1 Ch. 769, 

O. A. ; Fellovoea v. Sedgley Urban Distnct Council (1906), 70 J. P. 412 ; ^tle 
Highways, Stheets, and Bhidges, Vol. XVI., p. 238. A building may not 
be newly erected over any sewer without the consent of the local authority 
(Public "Health Act, 1875 (38 & 39 Viet. c. 65), s. 26) ; sec title Sewers 
AND Drains. See, as to stiuotural materials, a circular letter of the Local 
Government Board dated the 29th August, 1912 (76 J. P. (Journal), 425). 

' (o) Where, by virtue of its locorporation with a local Act, the Towns Im- 
provement Clauses Act, 1 847 ( 10 & 1 1 Viet. c. 34), s. 109, is in force, roofs and 
external and party walls are to be constructed of incombustible materials, and 
party walls ore to beoairicd up through the roof. As to prevention of fire 
by provision of appliances, see pp. 548 et seq.t post. As to the means of escape 
from fire in factoiies and workshops, and the bye-laws which may be made 
as to such means, see title Factories and Shops, Vol. XIV., pp. 467 — 470. 

(d) A bye-law requiiiug every new building to have an open space of at 
least 500 square feet free from any erection lias been held valid {Adams v. 

Bromley Local Board (1872), 37 J. P. 662). As to the mode of measuring 
open space, see Andoton v. Bigby (186.3), 13 C. B. (N. s.) 603 ; Jones v. 

Parry (1887), 52 J. P. 69 ; A.-C. v. Friary, Holroyd, and Uealy's 
Breweries, Lid. (1907), 71 J. P. 348 ; and, as to what constitutes a separate 
building for the purpose of open space, sec A.~Q. v. Melville atid King 
(1905), 93 L. T. 612 ; Southend-on- Bea Corporation v. Eamus (1895), 

99 L. T. .Jo. 358; B. v. Preston Rural THstrirt i'ounoil. Ex parte Longworth 
(1911), 76 J. P. 65. A wooden fence, 3 feet 6 inches high, has been held to 
infringe a i)rovi.sion iiroliibiliug an erection on the open space {Adams v. 

Bromley Local Board, supra) ; compare Graham v. Newoastle-upon-Tyne 
Corporation (1892), 67 L. T. 790, C. A., as to the application of a covenant 
roquirino- a garden or open space to be “ kept open and unbuilt upon.” A 
prohibition against building on any open space left belonging to any build- 
ing was held invalid if it applied to old buildings {Tucker v. Bees (1861), 

25 J. P. 789), and so was a similar prohibition applicable to new buildings 
without limitation of the extent of open space loft {Qiiinby v. Liverpool Cor- 
poration (1888), 53 J. P. 213). An offending building may be pulled down 
by the local authoiity {Jmgery. Doncaster Union Bural Sanitary Authority 
(1890), 54 J. P. 438). For the purpose of a byc-Iaw requiring every new 
domestic building to have an open space, a stable w'as hold not to be such 
a domestic building {Collins v. Greenwood (1910), 103 L. T. 36). As to the 
retrospective application to existing buildings of local Act provisions with 
respect to open space*, see West Hartlepool (Commissioners v.Levy (1886), 50 
J. P. 196. A provision in a local Act respecting open spaces for blocks of 
back-to-back houses was construed in Bobshaw v. Leeds Corporation (1876), 

39 J. P. 149. • (rcnorally bye-laws roquiro open spaces to be so provided in 
the rear as in eff'ect to prohibit the erection of back-to-back houses; and 
now, notwithstanding anything in any local Act or bye-law, such houses 
may not be erected as dwellings for the working classes except, in the case 
of tenement houses, where the ventilation is oertifled as satisfactory by 
medical officer of health (Housing, Town Planning, etc. Act, 1909 
(9 Edw. 7, c. 44), s. 43) ; see note (e), p. 628, post. 

ie) Where the provisions of the Towns Improvement Clauses Act, 1|I47 
(10 & 11 Viet. 0 . 34), with respect to supplymg buildings with fredi air, are 
in force, by virtue of their incorporation with a local Act, notice, accom- 
panied by a plan showing means of ventilation, has to be given to the local 
authority, and the authority’s approval of such means obtained, before any 
building intended as a place of public meeting oan be oominenoed to be 
built {md., s. 110); but if the authority fails to approve or disapprove 
within fourteen days, the building may be proceed^ with {ibid., a. Ill) ; 
there is an appeal to quarter sessions {ibid., s. 86) against any deter- 
mination of the authority (ibid., a. 112). 

(/) Where there are suitable separate sewers^ the Looed (^vernment 
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Sect. 8. water-closets, eartli-cloaeta, privies (<j\ ashpits (h), and cess- 

BaUding pools (^) in connexion ^ith buildings (/c), and the closing of 

Regula- buildings or parts of buildings unfit for human habitation, and 
tiopg - prohibition of their use for such habitation (0 ; (4) the keeping 
water-closets supplied with sufficient water for flushing (m) ; (6) the 
structure of floors (>0f healths, and staircases, and the height of 


Board confirm b byc-laws requiiing new buildings to have soparuto drains 
for sewage and surface water; see Matlhews v. Stiachan, 1 11)01] 2 K. B. 
640, ver Ridley, J., at p. 648. As to the enforceincni of provisions for 
sufficient drains for both old and new houses, see the Public Health Act, 
1876 (38 & 39 Viet. c. 66), ss. 23 — 25 ; the Metropolis Management Act, 
1866 (18 & 19 Viet. e. 120), ss. 73 — 75. The London County Council may 
make bye-laws as to drains (tbid., s. 202 ; Metropolis Management Aets 
Amendment (Byelaws) Act, 1899 (62 & 63 Viet. c. 15) ; see titles Metko- 
POLia, Vol. XX , p. 461 ; ►'^.wniis and Drains. 

{g) Tub-cloacts have been held to be jirivies {Builon v. Acton (1887), 
61 J. P. 606) 

{h) “ Ashpit ” includes any ashpit or other receptacle lor the deposit of 
ashes, teeal matter, or tcIiiso (Public Health Acts' Amendment Act, 1890 
(63 & 64 Vict. c. 59) s. 11). 

(t) A bye-law loqniriiig a ces«^pool to be at 1* ist 60 feet from a dw elling- 
house has been held not to be unieasonable {Simmons v. Mailing Rural 
Council, [1897] 2 Q. B. 433); compare Me'inek v. Pembrohe Corporation 
(1912), 76 J. P. 365. A byc-law prohibiting cesspools bcung connected 
with sewers hai been bold not to bo infringed by connecting a series of 
cesspools together {Button v. Tottenham Uiban JJistnd Council (1898), 62 
J. P. 423). 

(k) For the application to old buildings of bye-laws as to drainage, water- 
closets etc., see note (#)» pp. 417, 418, ante. The London County Council 
must mahe bye-law's as to closing and filling up cesspools and privies 
(Public Health (London) Act, 1891 (54 & 56 Viet, c 76), s. 16 (2) (b) ), and 
as to water-closets, eaitli -closets, piivios, ashpits (defined ibid, s. 141), 
cesspools, and dung loccntacles in connection with buildings whemwor 
erected {ibid., s. 39 (1) ) ; but the byo-laws do not extend to the City {ibid., 
s. 133). The sanitary authoiities must enforce them {ibid., ss. 16 (3), 39 (3)). 
As to the construction of bye-laws made under these eiiuctments, see 
Fulham Vestry v. Solomon, [1896] 1 Q. B. 198 ; Mctiopolitan Tndustrial 
Dwellings Co. v. Long (1903), 68 J. P. 113) ; and see title Meiropoljs, 
Vol. XX., p. 461. 


{1) The model bye-hiws, Scries IV., IVa, and IVc, referred to in note (/), 
p. 417, ante, require that, before a local authoiity makes an older to close a 
house, the owner slioiildliavo an oppoituiiity of showing cause against such 
an order being made. As an alternative to proceeding under a bye-law, 
proceedings for a closing order may be taken under the Housing of the 
Woiking Classes Acts ; see p. 627, post. A bye-law prohibiting the occupa- 
tion ot new hou<4Cs beloro the house drainage is completed and the surveyor 
certifies them to be£t for occupation has been uphold {Uorsell v. Swindon 
yew Town Local Board { 1888), 68 L. T. 732). A similar prohibition against 
lotting or occupation lias been held not to apply to a caretaker {Oowen v. 
Sedgwick (1904), 68 J. P. 484). 

(m) As to the application of this provision to old buildings, see note {t), 
pp. 417, 418, ante. The provision of a flusliing apparatus may bo enforced 
by a bye-law where a water-closet is being provided ; see ibid. As to its 
enforcement in the case of there being no existing sufficient woter-closet, see 
Bogle V. Sherborne Local Board (1880), 46 J. P. 676, referred to in note (o), 
p. 598, post. cry sanitary authority in London is required to make and 
enforce Dve-laws for keeping water-closets supplied with sufficient water 
(Public Uealth (London) Act, 1891 (54 &; 65 Viet. o. 76), a. 39 (2) ) ; andi 
see title Metropolis, Vol. XX., p. 461. 

(n) See Toibers v. Brown (1903), 2 L. G. R. 942, where floors of steel and 
wood were held not to come within a bye-law referring to timbers only. ■ 
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rooms intended to be used for human habitation (o) ; (6) the Sbot. 3. 
paving of yards and open B))aces in connexion with dwelling- Building 
houses (.p) (7) the structure of chimney-shafts for the furnaces of Resola- 

steam-engines, breweries, distilleries, or manufactories ; and (8) the 
height («?) of chimneys of buildings and the height of buildings. 

823 . A local authority may further provide for the observance Notices 
of such bye-laws by enacting therein provisions as to the giving plans etc, 
of notices (?•)» the deposit of plans and sections by persons intending 
to construct buildings (s), inspection by the authority, and its 


(o) A sonllory h.Tfl boon hold not to bo such a room {Jiain v. Compstall 
Co-operative Societj/ (1910), 103 L. T. 759).^ 

(p) Where the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), B. 25, is in force, ynrda not properly paved may bo dealt with under 
that provi'^ion, and the order of the Local (xovernment Board declaring 
the provision in force invariably provides that the power ol making or 
cnl'orcinfj; byc-Iawa on the subject as in the text, supra, shall cease to be 
exercisable ; see title Sewf.iis an'd Drains. In London a sanitaiy 
authority mnat make and enforce bye-laws for the paving of yards etc. in 
connevion with dwelling-hoiiacs (Public Health (London) iVet, 1891 (54 & 55 
Viet. c. 76), s. 16(l)(d). (3)). 

{q) In London there are special provisions as to the height of buildings ; 
sec A.-O. V. Metcalf and Greig, [1908J 1 Cli. 327, C. A, ; title Metropolis, 
Vol. XX , pp. 482, 484. 

(?) In Uaiterslcy v. //Mr?- (1886), 14 L. T. 565, a bye-law requiring that a 
wiitten notice of at least a moiitli should be given to the local autliority 
beloro commencing to build was held unrea-^onablo ; but in Hall v. Nixon 
(1875), L. R. 10 Q. B. 162, a bye-law which required, under a penalty, 
iourteoii days’ notice, together u ith the deposit ot plans and sections, was 
upheld. I’he impo.'^ition of a penally is not inconsistent with the power to 
pull down, for notice must be given before commencing to build, but the 
pulling down afferw'ards of buildings not properly erected is quite a different 
thing {Hall v. Nixon, supra, per Quaiv, J., at p. *161). As to the sufficiency 
of a notice requiring a person to comply with a bye-law, see Dickenson v. 
Forsyth (1903), 08 J. P. 170. 

(s) A bye-law may require a deposited plan to show adjoining buildings 
{Slee V. Bradford Corporation (1803), 8 L. T. 491). For a receni judicial 
construction of the word “ adjoining,” see Cave v. Iforsrll (1912), 106 L. T. 
147; affirmed, 28 T. L. 11. 643, (’. A. The fact that several of the pre- 
scribed particulars may bo applicable to houses only does not exonerate 
the builder of a wooden stable from depositing a plan {South Shields Cor- 

S oration v. Wilson (1901), 84 L. T. 267). A specimen plan allowed to be 
epo.sited may bo regarded as the plan ap^ioablc to each liouse of the same 
built {Balby-with-Hexthorpe District Council v. Millard (1903), 68 
S, F. 81). Where plans of several buildings were approved, and, after 
some had been erected, new bye-laws came into force containing a saving 
for anything duly done or suffered under the old bye-laws, it was held that 
the rest of tlio buildings might be erected under the old bye-laws {Withinq- 
ton Urban District Council v. Moore (1896), 60 J. P. 408) ; but where old 
bye-laws were repealed, except as regards any work commene.ed befor^tho 
date of the confirmation of the new bye-laws, it was held that buildings not 
yet begun at that date, of which (with others then completed) the plans had 
been previously approved, must comply with the new bye-laws {White v. 
Sunderland Corporation (1903), 88 L. T. 692 ; and see Harrogate Corporation 
V. Dickinson, [1904] 1 K. B. 468, C. A.}. Sometimes building without 
approval ofplans is an offence under a local Act ; see Pearson v. Kingston- 
upon-Hull Local Board of HeaUh (1865). 3 H. & 0. 921; Cook v. Bains- 
worth, [1896] 2 Q. B. 85 (where a bye-law to that effect under a local 
Act was upheld, there being an obligation on tbo authority to 
approve or disapprove within twenty-one days, and an appeal to quarter 
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power to remove, alter, or pull down any work begun or done in 
contravention (t) of such bye-laws (a). 

BfMt. A local authority (h) must, within one calendar (e) month (d) 
aftcir any notice, plan or description of any work has been 
delivered or sent in pursuance of a bye-law (^’) to its surveyor or 
clerk, signify in writing its approval or disapproval of the intended 
work to the person proposing to execute it (/) ; and, if it is corn- 

sessions from its decision). A deviation from deposited plans is an offence 
{Burton v. Acton (1887), 61 J. P. 560 ; James v. Masters, [1893] 1 Q. B. 356). 

(t) The power to pull down (which should only be exercihod after an 
opportunity of being heard has been afforded to the person concerned 
(see note {h), p. 424, post), may be applied by bye-law to cover work 
begun or done without compliance with bye-laws as to notices and deposit 
of plans {Baker v. Portsmouth Corporation (1878), 3 Ex. D. 157, C. A.). 
It may be oxeroised ul though no plan has been deposited, and an oUending 
building may bo pulled down more than six months after its completion 
{Faiibrass v. Canterbury Corpoiaiion (1902), 67 J. P. 181) ; but where 
action is taken under the Public Ilealih Act, 1875 (38 & 39 Viet. c. 55), 


8. 158 (sec the lext, infra), there must lirstbc a delivery of a notice, plan or 
description. OUending work may be pulled down notwithstanding that it 
might be removed or aitcied so as to comply wilh the bye-laws {Ilanrahan 
V. Leigh-on-Sea Urban Council, [1909] 2 K. B. 257, C. A.). The byc-laws 
may further impose penalties for contraventions, and they may be 
enforced by aniniunoiion in an action by tho Attorney- General at the rela- 
tion of the local authority {A.-G. v. AsTiborne Jiecreaiion Ground Co., 
[1903] 1 Ch. 101 ; followed in Bevonpori Corporation v. Toner, [1903] 1 
Oh. 769, C. A.) ; although penalties nave been imposed by the justices 
for a continuing offence {A.-G. v. Wimbledon Bouse Estate Co., Ltd., 
[1904] 2 Ch. 34 ; A.-O. v. The Friary, Holroyd, and Uealy's Breweries, Ltd. 
(1907), 71 J. P. 348) ; and see title 1 n.tunction, Vol. XVII., p. 204. It 
is sometimes a question who is tho person liable for a contravention of 
the bye-laws : as to tho liability of an assignor of a building contract, see 
Brown v. Edmonton Local Board (1881), 45 J. P. 553 ; a lessor, Bennett v. 


tikegness Local Board (1890), 64 J. P. 469 ; a plumber under metropolitan 
drainage bye-laws, Xershaw v. Brooks, [1909] 2 K. B. 265. As to penal- 
ties for contraventions, see p. 389, ante. 

(a) PubUo Health Aots, 1875 (38 & 39 Viet c. 65), s. 157 ; 1890 (53 dc 64 
Viet. c. 69), 8, 23 ; 1907 (7 Edw. 7, o. 53), s. 24. 


(b) This provision {i e., the Public Health Act, 1875 (38 dr 39 Viet. o. 55), 
8. 168) is in force in cveiy urban district, and also in every rural district where 
the Public Health Acts Amendment Act, J 890 (63 & 64 Viet. c. 69), Part III., 
has been adopted, or where the Public llcalih Acts Amendment Act, 1907 
(7 Edw. 7, 0 . 63), s. 21 (which provides that, in every district in which ibid., 
B. 24, is in force, the Public Hcatth Act, 1875 (38 dc 39 Viet. c. 55), s. 168, 
is to be in force), has been declared to be in force, or put in force by the 
Locsal Government Board under the Public Health Act, 1875 (38 dc 39 Viet. 
0 . 66) ; seejp. 36^ ante ; and see title Local Govebnment, Vol. XIX., p. 387. 

(o) See Interpictaiion Act, 1889 (62 & 63 Viet. c. 63), s. 3 ; and see titles 
Statutes ; TiMr. 

{d) The period cannot be extended by bye-law {Clark v. Bloomfield 
(1886), 1 T. L. R 323). 

(e) Made by the local authority (Public Health Act, 1876 (38 dc 39 Viet. 
e.‘66), s. 158) under an^ Act, local or general, or by it or its predecessors 
under repealed Acts {ibid., s. 326). 

(/) There is no authority under the general law for the imposition by bye- 
law or otherwise ot any fee for the examination of plans, or for any ceitmcate 
of the fitness of a new house for occupation (opinion of Local Government 
Boaxd ; see I Lumley, Public Health, 7tli ed., p. 367); see note (I), p. 420, 
onto. A local authority has no general discretion to disapprove or with- 
hold approval where there Is no infringement of bye-laws or statutory 
requireznenta (BoUnson v. BarUm-EocUs Local Boara (1883), 8 App. Oas. 
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mdECdd after such notice of disapproval, or before the expiration 
of such month without such approval (gi), and is in any respect not 

798) ; nor can it refuse to pass plans of buildings because it does not 
approve of the site {B. v. Preston Corporation (1887), 3 T. L. R. 666), or of 
the style of building (22. v. Neweastle-on-Tyne Corporation (1889), 60 L. 1\ 
963), or of tho site of a cesspool if neither the bye-law nor statute is 
contravened (22. v. Bexhill Corporaiion, Ex parte Cornell (1011), 76 J. P. 
386), nor may it attach to its approval such an extraneous condition as the 
provision of a sewerage system (22. v. Tynemouth Bural District Oounoil, 
[1890] 2 Q. B. 461, C. A.). As to the enforcement of an agreement, subject to 
which, in ijursuanco of alocal Aot,p]ans were passed, eee Crane v. Wallasey 
. Corporation (1912), 19 L. G. R. 523. In Ex parte Crosby (1877), 41 J. P. 
740, it was suggested, on tho application for a rule nisi, that the title to 
land on which it was proposed to build according to a plan could not be 
inquired into ; but in Thompson v. Failswortk Local d (1881), 46 J. P. 

21, it was held that the local board ought to have ascertained that tho 
builder had sulTicicnt land to provide a now street of the width shown on 
his plans. The latter case was followed in B. v. Tynemouth Corporation, 
riOllJ 2 K. B. 361, where Lord Alver.stovk, C.J., at p. 366, said that the 
local authority can “ take into consideration any matters which tend to 
show that it is impossible for the applicant to carry out the works shown 
on the plans.” The approval of plans contravening the hye-laws is 
inoperative, and a saving of plans under repealed bye-laws applies only to 
plans legally approved (yahhicom v. King, 11899] 1 Q. B. 444; see note (2), 
pp. 396, 397, ante). As to powers to dispense with tho requirements of bye* 
laws generally, see note (/), pp. 396, 307, ante. 

ig) In Jif asters v. Pontypool Local Government Board (1878), 9 Ch. D. 077, 
it was held that where a plan lias not been disapproved within the pre* 
scribed month, the local autlinrily cannot afteiwards object to a building 
according to the plan ; sec also Slec v. Biadford CorporaHon (1863), 8 L. T. 
491 ; Clo)h V. Bloomfield (1885), 1 T. L. R. 323 (where it was 
held that penalties could not bo recovered for broaches of the byc-laws 
where the plan had not been disapproved within the month) ; compai*e 
Tabbicom v. King, supra. Where bye-laws are infringed, tho Attorney- 
General may intervene by an action for an injunction ; see A.-G. 
V. Ashbomc Beaeation Ground Co , (.1903] 1 Ch. 101. A builder may, at his 
own risk, build without waiting for approval, or in spite of disapproval 
(J?. V, Tynemouth Bural District Council, [1890] 2 Q. B. 219, per Weills, J., 
at p. 230 ; ” If , . . tho aii])licant has contravened no bye-law, I see no 
reason why ho should not proceed to build . . . notliing cau be done to 
him”) ; see Pearson v. Kingbion-upon-IluU Local Board of Health (1866}, 
13 L. T. 180 ; Cook v. Ilamswoith, [1896] 2 Q. B. 86 (cases under local 
Acts). There may, perhaps, bo an appeal to quarter sessions under the 
Public Health Act, 1007 (7 Edw. 7, c. 63), s. 7 (1), where plans are dis- 
approved or approval withheld in tho case of matters numbered (7) and (8) ; 
seep. 421, ante. Local Acts often give such an appeal ; see Cook v. Hains- 
worth, supra. An action for damages does not he for improper refusal to 
pass plans (see MulUs v. Hubbard, [1003] 2 Ch. 431) ; but a mandamus 
may be granted requiring the local authority to hear and determine the 
application {Davis v. Bromley Corporation (1907), 71 J. P. 613, C, A.; com- 
pare B. V. West Hartlepool Corporation, Ex parte Bichardwn (1901), 18 
T. L. R. 1). If a person whose plans comply with the byc-laws does not 
care to proceed in the absence of approval, his remedy is to apply-for a 
mandamus to approve {B. v. Nevoeastle-on-Tyne Corporation, supra; 

22. V. iSt. George the Martyr, Southwark, Vestry (1892), 61 L. J. (Q. B.) 398 ; 
22. V. Tynemouth Bural District Council, [189A] 2 Q. B. 451, C. As; see Smith 
V. Ohorley Bural Council, fl897] 1 Q. B. 678, C. A. (where it was held 
that the honest and bond fide exercise hy a local adthority of its 
discretion cannot be questioned by an action for a mandamus).^ In 
iS2- V. Bexhill Corpmation, Ex poke ComeU, supra, a mandamns to 
approve was nanted, althongh the building had been erected. > Writs 
were refused in cases where the local authority in good faitb thought 
the Imposed buildings would obstruct a highway {B. v. West HwrtUpool 
Corporation^ Ex pc^ Siokardsan, supra), or would contravene the 
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in conformity 'with any bye-law of the authority, the authority 
may cause so much of the work as has been executed to be pulled 
down or removed (1i). 

Where an autliority incurs expenses in or about the removal of 
any work executed contrary to any bye-law, it may recover in a 
summary manner (?) the amount of such expenses either from the 
person executing the works removed, or from the person causing 
the works to be executed, at its discretion (k). 

825 . The deposit (1) of any plans or sections in i)ursuance of 
any bye-law (?/i) may, by notice in wrifcing(7j) to the depositor, be 
declared by the local authority to ho of no effect if the work is not 
commenced (o) within three years of the deposit, or, where the deposit 
was before the commencement of the statutory provision (p), 
within three years from that date ; and, where the deposit has been 
declared to he of no effect, a fresh deposit is necessary before the 
work is commenced (q). 


Public IToalth (Tiuildiii{r8 in Street'^) Act, 1888 (61 & 52 Viet. c. 62) 

V. Eaktboume Corporation (1900), 04 J. P. 724, C. A. ; followed in JB. v. 
Chiftwick Urban Distnet Council^ Ex paile Buokell (1908), 72 J. P. 165) ; 
and see title JlroiiWA is, SjRimrg, and TIrjd«xD3, Vol. XVI., p. 241. 

(7t) Piibb'c Tlealtli Act, 1875 (38 & 30 Vict. c. 55), s. 168. Before 
pulling down, the local authoiily must give notice to the person con- 
cerned, and afford him an opporlunilyot being heard {Cooper v. Wandsworth 
Visiiiot Board oj IPoiA's (1863), 14 C. B. (n. s ) 180 ; Masters v. Pontypool 
Local Government (1878), 9 Cli D 677; appro\ (‘d and followed in 

IIopKins V. Smethwick Local Bomd of Health (1890), 24 Q. B. T). 712, C. A. ; 
and 6ce A.-O. v. Hooper^ [1893] 3 Ch. 483). A building may be pulled 
down ill any way, bo long as there ia no unneces'^ary damage (Jagrt/er v. 
Doncaulcr Unton llural Sanitary Authoiity (1890), 54 J. P. 438). For foim 
of notice, see Enoyclopredia of Form<^' and Precedents, Vol. XI., p. 24. 
As to pulling down under byo-laws, bco p. 422, ante. 

{i) See the Suininary Jurisdiction Act, 1879 (42 &- 43 Vict. c. 49), s. 35 ; 
title Magistrates, VoJ. XIX., pp. 689 et scq. Costs may be granted on a 
certiorari to quash an order of justices as to such expenses {R. v. Woodhouse, 
[1906] 2 K. B. oOl, C. A. ; reversed sub nom. Ijeeds Corporation v. Byder, 
[1907] A. C. 420 ; and see title Crown Practice, Vol. X., p. 171, note (n) ). 

(fc) PubUo Health Act, 1876 (38 & 39 Vict. c. 65), s. 158 

(l) See p. 421, ante. 

(m) Including bye-laws mailo under local Acts. 

(n) As to notices, see Public Health Act, 1876 (38 &39 Vict. c. 55), 
SB. 266, 267; and see pp. 370, 371, afffc. For form of notice, see Encyclopaedia 
of Forms and Precedents, Yol. XVI., p. 527. 

(o) Whether work has been commenced is a question of fact. Under a 
similar local Act, a plan 'showing several houses was held to be, as regards 
each house, a separate plan, so that it could be declared void as regards 
houses not commenced within the specified period {Harrogate Corporation 
V. Dickinsotn, [1904] 1 K. B. 468, C. A. ; see White v. Sunderland 
Cot'poration (1903), 88 L. T. 692). 

(p) Namely, the date at which the Public Health Acts Amendment Act, 
1907 (7 Edw. 7, c 63), s. 16. is declared to bo in force ; see ibid., s. 13 ; 
and see pp. 364, 416, ante. < 

(g) Public He.ilth Acts Amendment Act, 1007 (7 Edw. 7, c. 53), s. 16.‘ 
Notice of the pio visions referred to in the text, supra, must be given by 
the local authority to every person intending to erect a new building of 
which plans and sections have been deposited before the commencement 
of the operation of ibid., and of which the erection has not been 
commenced, and a similar notice must be attached by the authority to 
the approT^ of plans and seotions deposited subsequent to such oom- 
wencement of the section {ibid.). An appeal against any declaration 
of the local authority under lies to quarter seaaions a. 7). , 
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826. The local authority may retain any drawings, plans, R®ot. ». 
elevations, sections, specifications, and written particulars, descrip- Building 
tions or details, deposited with and approved by it in pursuance Bsgula- 
of any enactment for the time being in force in the district or of 

any bye-law (r) thereunder (s). Rotentioa of 

827. If a building (/) is described in any plan deposited (tt) with a 

local authority otherwise than as a dwelling house, any person who with local 
wilfully uses or knowingly permits it to be used for habitation by authority, 
any person other than a caretaker and his family is liable to a Buildings not 
penalty not exceeding £5, and to a daily penalty after conviction (t?) 
not exceeding 40fi. But the owner may use such building as a othwwile 
dwelling-house if it has in the rear and adjoining («») and exclusively described in 
belonging thereto such an open space as is required by an Act or 
bye-law in force with respect to buildings intended to be used as ^ 
dwelling-houses, and if such part of the building as is intended to 
be used as a d\Nelling-hoiise has midergone such structural altera- 
tions, if any, as are necessary in the opinion of the local authority (a) 
to render it fit for that pur])ose (h). 

828. Whore an authority may under tho statutory provision (r) Conrinuing 
pull down or remove any work begun or executed in contravention offences, 
of any bye-law, or where the beginning or execution of the work is 

an offence punishable under a bye-law by iicnaliy, the existence of 
the work during its continuance in such a form or state as to be in 
contra volition of the bye-law is deemed to be a continuing offence (d)^ 

(r) Including byo-laws made under local Acta 

(«) Public Health Acts Amendment Act, 1907 (7 P'dw 7, c. .W), a. 16. 

In Ooodinq v. Baling Local Board of Healtk{lSSi), 1 T. L. R. 62, it was hold 
that plans drawn upon paper supplied by the loe.-il board, on which was a 
stipulation providing for their leiention, might bo letaiued although not 
appjoved. 

{t} As to what is a “ building,” see note (1), p. 41.7, ante. 

(it) Kither before or after the enactment is in foice, in pursuance of any 
Act or hye-law (Public Health Acts Ametidmont Act, 1890 (63 At .74 Viet, 
c. 69), B. 33). 

(v) Ibid., 8. 11 (3). 

(w) As to "adjoining,” see note (»), p. 421, ante. 

(a) An appeal against any determination of the local authority lies to quarter 
sessions (Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. .)3), s. 7) ; 
see title Loca.l GovnRNMJiM, Vol. XIX., p. 387. As to the appellalo juris- 
diction ot quarter sessions, see title Maoi&iraiep, Vol. XIX., pp. 638 et seq. 

(h) Public Health Acts Amendment Act, 1890 (53 & 54 V'let. c. 59), 
s. 33. The section may be contravened although jilans of alterations 
have been submitted, and the local authority had not signified approval 
or disapproval under the Public Health Act, 1875 (38 & 39 Viot. o. 55), 

B. 168 (see p. 422, ante ; Fulford v. Blatchford (1899), 80 L. T. 627). 

(c) I.e., under the Public Health Act, 1875 (38 & 39 Vict. c. 56), s. 168; 
see note (5), p. 422, ante. v 

.(d) As to penalties for continuing offences against bye-laws, see p. 390, 
ante ; and as to coutiinung offences, generally, see titles Limitation of 
Actions, Vol. XIX., p. 178 , Nui-sance, Vol. XXL, p. 660 ; Public 
AuTnoniTiBS and Public Officers, pp. 346, 347, ante. Continuing to 
build in contravention of bye-laws might be a continuing offence ,* but 
without the provision in the text, supra, mere omission to pull down 
would not ; see MarshaU v. Smith (1873), L. R. 8 C. P. 416 ; Welsh & Son 
V. West 21am Corporation, [1900] 1 Q. B. 324, per Channbll, J., at p. 328. 

A bye-law, which imposed a continuing penalt;^ for every day that the 
work should continue, was held to be bad, as it did nut refer to the offence 
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SsoT. t. hut a penalty is not to be incurred in respect thereof after the expira- 
Bo^dlng tion of one year (e) from the day when the olfonce was committed^ 
WijnJa- or the bye-law was broken (/). 

Bevo^on of 829. The Local Government Board, if satisfied that the erection 
unreasonable of working class dwellings is unreasonably impeded by any bye-laws 
bye-lawi. ‘ with respect to new streets (g) or buildings in force in any borough 
or urban or rural district may require the local authority to revoke 
such bye-laws, or to make such new ones as the Board considers 
necepary to remove the impediment, and, if the authority does not 
within three months comply with the requisition, the Board may 
revoke such bye-laws or make such new ones {h). 

Insanitary 830. No new building may, under liability to a penalty not 
sites. exceeding £5 and a daily penalty after conviction not exceeding 40s., 

be erected on any ground which has been filled up with any 
matter impregnated with fsBcal, animal, or vegetable matter, or upon 
which any such matter has been deposited, unless and until such 
matter has been properly removed by excavation or otherwise, or 
has been rendered or become innocuous (i). 

(see p. 390, ante)t and that could only date from the notice to discontinue 
the work {Beay v. Gateshead Corporation (1886), 65 L. T. 92). Whore the 
same person both buUds and maintains in contravention of byo-laws, one 
summons and information is suflicient, and a notice of his liability for a 
continuing penalty is sufficient notice of intention to proceed for such a 
penalty (Aircy v. Smith, [1907] 2 K. B. 273) ; and a continuing penalty 
may be imposed although the information was for the original offence only 
{James r. Wyvill (1884), 51 L. T. 237). A conviction for an original offence 
is not in itself proof of a continuing offence, as there must bo evidence of 
continued control {Pometoy v. Mnfvem Urban District Council (1003), 89 
L. T. 666), and a builder who had ceased to have possession of a building 
was held not liable for its continuance to contravene bye-laws (ircZsfc 
Son V. West Ham Corporation, [1900] 1 Q. B. 324). Penalties cannot be 
imposed in advance {B. v. Struve (1895), 69 .T. P. 684), or for every day 
during a period of more than six months previous to the laying of the 
information (12. v. Slade, Ex parte Saundert, [1895] 2 Q. B. 247); see 
Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43), s. 11 ; title Magis- 
trates, Vol. XIX., p. 591, note (o). , 

(e) As to this limitation, in Beay v. Gateshead Corporation, supra, 
Hawkins, J., said, at p. 103 ; It simply provides that in the case 
of a continuing offence no pen.alty shall be incurred for a greater period than 
twelve calendar months, but it does not limit the time for proceeding to 
twelve calendar months, or extend the six months given by Jervis’s Act 
under s. 11^ It merely provides a limitation to the extent of the amount of 
ilie penalty which maybe incurred.” As to tho application of the limita- 
tion in the Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), s. 11, to 
continuing offences, see Bumhall v. Schmidt (1882), 8 Q. B. D. 603 ; 
Metropolitan Boaid of WorUs v. Anthony Co. (1884), 54 L. J. (M. C.) 39 ; 
and see title Magistrates, Vol. XIX., p. 691, note (o). 

\f) Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 158. 

^^jy) See title Highways, Streets, and Bridges, Vol. XVI., pp. 237 — 

(i) Housings Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 44. 
Byc-laws may also be suspended by a town planninji scheme (ibid., 8. 66 
(2) ) ; see p. 626, post. ^ ^ ^ ^ 

(i) Publlo H^tn Acts Amendment Act, 1800 (63 & 54 Viet. c. 5^, s. 26. 

A bye-law to same effect appears in the Model Series IV., IVa, IVc, 
referred to in .note {t), p. 417, ants, but is render^ unnecessary where this 
•ectioT) is in foroe : see pp. 3C3, 414, ewto. 
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Sub-Sect. ^.^Tmporary Buildings. 

831. Before any person erects a temporary building (4;) he mast 

apply to, the local authority for permission, and deliver a plan 
and sections, including a block plan, to scale, showing the situation 
and surroundings of the buildings, together with a specification of 
the materials, and the purpose for which the building is intended ; 
and within one calendar (Z) month after such delivery the authority 
must approve or disapprove of the building. The authority may 
attach to its approval any condition with regard to the sanitary 
arrangements, the ingress and egress, protection against fire, and 
the period during which the building may stand. * 

These requireinonta do not apply to (1) any building expressly 
exempt from the Public Health Acts(m), or the bye-laws made 
thereunder and in force within the district; (2) any building 
erected for protecting or preventing the acquisition of rights to light ; 
or (3) any temporary building set up as part of the plant to be used 
in or about or in connection with the construction, alteration, or 
repair of any building or other work ; but so far as regards only the 
requirements as to plans, sections, and specifications (n). 

832. A person who begins or erects a temporary building (A^) with- 
out an application accompanied by plans, sections or specifications, 
or after di.sapproval, or before one month without approval of the 
authority, or without complying with any condition attached to 
such approval, or, if the building is not removed within the period 
allowed by the local authority, the owner (o), is liable to a penalty 

(ft) As to what ifl a “ building,” see note (1), p. 415, aide. A portable 
skeleton structure of wood and canvas is a ” temporary building ” within 
this provision {Whitehorn v. Smelt (1910), 102 L. T. 36). Tho following 
were hold not to be ” wooden structures or erections of a movable or 
temporary character ” within the meaning of tho Metropolis Management 
and Bnilaing Acts (Amendment) Act, 1882 (46 ds 46 Viet. c. 14), s. 13 
(repealed) : — ^A steam roundabout, shooting gallery and caravans {HaU v. 
Smallpiece (1890), 59 L. J. (m. c.) 97) ; a builder’s office of wood, with zinc 
roof and on wheels {London County Council v. Pearce, [1892] 2 Q. B. 109) ; 
and a corrugated iron bungalow erected for exhibition and sale and not for 
occupation {London County Council v. Ilumphreye, [1894] 2 Q. B. 755). As 
to temporary buildings in liondon, see title Metropolis, Vol. XX., p. 488. 
Wooden structures in the city of London must be licensed by the corporation 
(City of London (Various Powers) Act, 1911(1 & 2 Geo. 5, o. Ixxxiv.), s. 36). 

(2) Interpretation Act, 1889 (52 & 63 Viet. c. 03), s. 3. After the expira- 
tion of the month, approval or disapproval would apparently be futile. 

(m) For a list of the Publio Health Acts, see note (a), p. 361, ante. As 

to exemptions from bye-laws, see note (t), p. 417, ante ; and it is to be 
observed that the exemption conferred upon buildings belonging to 
railway companies or owners of harbours, piers, docks, or canals, by the 
Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 33, referred 
to in note {t), p. 417, ante, applies to the provisions of tho Public HooJUi 
Acts Amendment Act, 1907 (7 Edw. 7, c. 63, s. 27, also ; and see the savings 
in the Public Health Act, 1876 (38 & 39 Viet. o. 56), s. 327 ; pp. 366, 367, 
ante. « 

(n) Publio Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 27 
(l)-ri3), (0). An appeal against any withholding of apbroVal or any 
condition attached to approval by the local authority lies to quarter 
sessions {ibid., s. 7). 

(o) ” Owner ” means, if not inoonsistent with the context, tiie person 
for the time being receiving the riiok-rent of the lands or premia in 
connection with which the word is nsed, whether on his own account or as 
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agent or trustee for any other person, or who would so receive the same if 
such lands or premises were let at a rack-rent (Public Health Act, 1875 
(38 & 30 Viet. c. 55), s. 4, as applied by Public Health Acts Ameudmemt 
Act, 1907 (7 Edw. 7, c. 53), s. 13). “ Rack-rent ” means rent which is not 

less than two-thirds of the full net annual value of the property out of 
which the rent arises (Public Health Act, 1876 (38 &; 39 Viet. c. 65), s. 4). 
“ Pull net annual value ” is defined (ibid.) in terms similar to the definition 
of “ net annual value ” in the Parochial Assesaments Act, 1836 (6 & 7 
Will. 4, 0 . 96), s. 1, as to which see title Rates and Rating. “ Lands ” 
and “inemises” include messuages, buildings, lahds, easements, and here- 
ditaments of any tenure (Public Health Act, 1876 (38 & 39 Viet. c. 56), 
s. 4) ; and see the definition of “ land ” in the Interpretation Act, 1889 
(52 & 63 Viet. 0 . 63), s. 3 ; title Statutes. “ Owner ” and the other sub- 
sidiary expressions ai-e defined in similar terms for the purposes of the 
Public Health (London) Act, 1891 (64 & 55 Viet. c. 76); scetbtd., s. 141. 

The effect of such a definition of “ owner *’ is that persons to come 
within it must be “ the owners of land which could be let at a rack-rent 
within the moaning of the statute ” {Flumstead Board of Worlcn v. British 
Land Co. (1875), L. 11. 10 Q. B. 203, Ex. Ch., 'per Lord Coleridge, C.J., 
at p. 207). On the other hand, “ the section does not confine the terra 
‘ owner ’ to those persons who could receive a rack-rent from the particular 
premi.scs, or who could let them at a rack-rent ; it includes those persons 
who would receive the rack-rent if tlie xiremises were let at a rack-rent, and, 

1 think, Bowditrh v. Wakefield Local Board (IK71), L R. 6 Q. B. 567, is a 
<joiic]usivo authority, if authority were wanied, to allow that a man is not 
the less the owner of premises bt^ause, by the pi o visions of the deed under 
which he holds thorn, they cannot, so long as he holds them, bo let at a rack- 
rent. Whether in the case of premises which were prevented by an Act of 
Parliament from being lot at a raok-rent, there ever could be an owner 
within the meaning of the section 1 very much doubt. I arn inclined to 
think that if the incapacity to bo lei were stamped u])on the premises, they 
never could have an owner within the meaning of the section ” ( Wnght v. 
Ingle (1885), 16 Q. B. B. 379, C. A., per Bowen, L.J., at p. 402). As to 
premises extra commerciumt see also title Highways, Streets, and 
Bridges, Vol. XVI., p. 218. The Crown is not bound by the Public Health 
Acts (see pp. 361 , note (a), 366, aHfe), and there could bo no “ owner ” of land 
occupied and used for Crown purposes ; see Hornsey Urban Council v. Jlennell, 
[1902] 2 K. B. 73. Generally, a lessor receiving a moderate ground rent is 
not “ owner ’’within the definition. Where there are sub-lcttings, a lessee who 
receives more than he pays may be the owner (Field (9 Sons v. Southwark 
Borough Council (1907), 96 L. T. 646) ; but a leasee who piiVs no moie than 
ho receives ( that not being the rack-rent) is not ( W alford v. If nckney Board of 
Works (1894), 43 W. R. 110 ; Truman^ Hanbury, Buxton dt Co. v. KerslatcOt 
[1894] 2 Q. B. 774). As to a lease boing admitted as evidence of rack- 
rent, see Wareham and DalCy Ltd^^v. Fyffe (1910), 74 J. P. 249. As to the 
“ owners ” under building agreements, see Foplar Board of Works v. Love 
(1874), 29 L. T. 9J5; HoUand (Lady) v. Kensington Vestry (1867), L. R. 

2 C. P. 565, followed in JMscoll v. BafJxrsea Borough Council'y [1903] 1 K. B. 
881 ; St. Helen's Corjwration v. Biley (1883), 47 J. P. 471. Trustees 
of nation^ schools (Bowditch v. Wakefield Local Boardy supra; Hornsey 
Bistnet Council v. Smithy [1897] 1 Ch. 843, C. A.), and trustees in receipt of 
routs (Re Barney, Harrison v. Barney y [1894] 3 Ch. 662 ; Re Lever y CordweU 
V. Lever, [1897] 1 (fii. 32), have been held to be owners. As to trustees of 
a long term to secure debts etc., see Mansell v. Norton (1883), 22 Ch. D. 
769. Trustees of Nonconformist places of worship are generally “owners ” 
{Caiger v. St. Maru, Islington, Vestry (1881), 60 L. J. (m. c.) 69; Wright 
V. Ingle, supra ; ifornsey Local Board v. Brewis (1890), 60 L. J. (m. o.) 
48) ; see titles Charities, Vol. IV., p. 264 ; Ecclesiastical Law, 
Vol. XL, pp. t732, note (r), 788, 819 ; but, in the case of the Established 
Church, the position of the incumbent as “ owner ” may depend upon the 
subject-matter (R. v. Lee (1878), 4 Q. B. D. 75 ; Folkestone Corporation v. 
Woodward (1872), L. R. 16 £q. 159 { see title Ecclesiasticai. Law, 
Vol. XL, p. 782, note (r) ). As to the position of the Ecclesiastical Com- 
missioners io regard to church sites vested in them, see AngeU ▼. 
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not exceeding 40s. and a similar daily penalty after conviction (j?), 
and the local authority may cause the building to be pulled down or 
removed (q), and recover the expenses summarily as a civil debt (r) 
from the ovner or the builder. The authority may also sell the 
materials, and, after recouping itself, pay the balance to the owner («). 

Sub-Sect. 5 . — Safety of Ihnldinga. 

(i.) Places of Puhlic Resort. 

833. Every building (/) which is used as a place of public resort (u) 

Paddington Vestry (1868), L. R. 3 Q. B. 714; Plumslend District Board 
of Works V. Ecclesiastical (Commissioners for England^ [1891] 2 Q. B. 361. 
Mortgagees in possession are “owners’’ (Tottenham Local Board v. 
Williamson (1893), 62 L. J. (q. b.) 322; Maguire v. Leigh-on-Sea Urban 
District Council (ioOO), 70 J. P. 479; and see Blackburn Corporation v. 
Micklethwait (1886), 54 B. T. 539). As to “owners” of cemeteries, see 
St. Giles, Cambeiwell, Vestry v. London Cemetery Co., [1894] 1 Q. B. 699 ; 
title Burial and Cremation, Vol. Ill , jj. 465) ; churchyards (Winstanl^j 
V . NoUh Manchester Overseers, [1910] A. C. 7 ; see title Ecclesiastical 
Law, Vol. XI., p. 73(0 ; private roads (Pound v. Pliimstead Board of 
Works (1871), L. R. 7 Q. B. 183; seo title Highways, Streets, ^nd 
Bridges, Vol. XVI., pp. 21 et seq ) ; roads which have been dedicated 
(Plumstead Boaid of Works v. British Land Co. (1875), L. R. 10 Q. B. 203, 
Ex. Ch. ; followed m ITamnstcad Vesiiy v Cotton (1885), 16 Q. B. H. 475, 
C. A. ; see title Highways, Stkkets, and Bridges, Vol. XVI., pp 33 ctseq .) ; 
banks of a river uuder a conserv.a.ncy board (Hackney Coipoiation v. Lee 
Conseivancy Board, [1904] 2 K. B. 511, C. A. ; see River Thames Conser- 
vators V. London Port Sanitary A uthorily, [1894] 1 Q. B. 647) ; recreation and 
pleasure grounds (London (Jaunty Council v. Wandsworth Borough Council, 
[1903] 1 K. B. 797, C. A. ; St. 'Mary, Islington, Vestry v. Cohbett, [1893] 

1 Q. B. 369 ; Herne Bay ihban Council v. Payne and Wood, [1907] 2 K. B. 
130 ; see title Open Spaces and Recreation Grounds, Vol. XXI,, p. 581) ; 
narrow stiips of land used only to screen adjoining property (Hampstead 
Corporation v. Midland Railway, [1905] 1 K. B. 538, 0. A. ; Wittiams 
V. Wandsworth Board of Works (1884), 13 Q. B. D. 211 ; compare Elsdon 
v. Hampstead Corporation, [19()5] 2 Ch 633, and Hampstead Borough 
Council V. Western (1907), 71 .J. P. 565). But in Great Eastern Rail. Co. V. 
Hackney Board of Works (1883), 8 App. Cas. 687, a railway company 
was held not to be the “ ow'ner of parapet walls of a bridge over a 
cutting, as tlie bridge was vested in it for public purposes. A lord of a 
manor has been held liable for paving expenses as “ owner ” of an inclo.sed 
common (Re Christchurch Inclosure Act, Meyrick v. A.-G., [1894] 3 (lb. 
209). An agent to collect rents (St, Helens Corporation v. Kirkham (1885), 
60 J. P. 647 ; Broadbent v. Shepherd (1900), 83 L. T. 504), even after his 
resignation (Broadbent v. Shepherd, [1901] 2 K. B. 274), and a person who 
collects rents de facto, whether rightly or wrongly (Peek v. Waterloo and 
Seaforth Local Board of Healih (1863), 2 11. & C. 709), may be an 
“ owner ” ; but the liability of such persons as ” owners ” does not pre- 
vent recourse to those who, as being entitled to receive the rack-rent, are 
also “ owmers” within the meaning of the enactment (Lyon v. Greenhow 
(1892), 8 T. L. R. 457). A receiver appointed by the court is not an 
“owner ” (Bacup Corpoialion v. Smith (1890), 44 Ch. D. 395). 

(p) See Public Health Acts Amendment Act, 1907 (7 Edw. 7, ft 63), 

B. 13. 

(q) After giving the owner an opportunity of being heard ; see note (A)» 
p. 424, ante, and cases therein cited. 

(r) See the Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49), s. 36 ; 
title Magistrates, Vol. XIX., p. 609. 

(8) Public Healih Acts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 27 (4), 
(6). As to penalties, see also Clark v. Bloomfield (1885), 1 T. L. R. 323. 

(t) As to what is a building, see note (/), p. 416, ante. 

(u) “ Place of public resort ” means a building used, or constructed, or 
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must, to the satisfaction of the local authority (v), be substantially 
constructed, and supplied with ample, safe, and convenient means 
of ingress and egress for its use, regard being had to the number 
of likely frequenters at any one time. The means of ingress and 
ogress must be kept free and unobstructed, to such extent as the 
authority (v) may require. 

An officer authorised, in writing by the authority, and pro- 
ducing his authorisation if so required, may at all reasonable times 
enter any such building to see that these provisions are carried into 
effect (a). ' 

834 . Whenever crowds are likely to assemble for any show, 
entertainment, public procession, oj^en-air meeting or other like 
occasion, every roof, platform, balcony, or other structure let or used 
for affording sitting or standing accommodation for a number of 
persons must, under a penalty not exceeding j£50, be safely con- 
structed or secured to the satisfaction of the surveyor of the local 
authority (b). 

(ii.) Ruinoua and Damjtrous I'mldtnga. 

835 . Where a building (c*), or wall, or anything affixed thereon, is 
in a ruinous state, and dangerous to j^assengers (d), or to the occupiers 
of neighbouring buildings, the surveyor of the local authority must 
put up a fence, and give written notice to the owner (e), if known 


adapted to be used, either ordinarily or occasionally, ns a church, chapel, 
or other place of public worship (not being merely a dwelling-house 
80 used), or as a theatre, public hall, public ooncort-room, public ball-room, 
public lecture-room, or public exliibition room, or as a public place ot 
assembly ior persons admitted thereto by tickets or by payment, or used, 
or constructed, or adapted to be used, cither ordinarily or occasionally, for 
any other public purpose. It does not, however, include .a private 
dw^elling-houso used occasionally or exceptionally for any of those purposes, 
nor does it extend to places of worship in use before or at the time the 
enactment comes into force (Public Health Acts Amendment Act, 1890 
(63 & 64 Viet. c. 69), s. 30 (6) ). As to this time, see p. 364, ante. 

(v) Namely, the urban or rural council, as the case may be ; «eo 
p. 363. ante. 

(а) Public Health Acts Amendment Act, 1890 (63 & 64 Viot. c. 60), 
s. 30 (1), (2), (3) ; see p. 414, ante. For non-compliance, the oceupior or 
manager, or, in the case of a building let for less than one year, the owner 
(see note (o), p. 427, ante), is liable to a penalty not exceeding £20 (Public 
Health Acta Amendment Act, 1890 (53 & 64 Viet. o. 59), s. 36 (4) ). AVhero 
an alteration is required to give proper means of ingress and e^ess, the 
court may refuse to inflict a penalty until a reasonable time has been 
allowed for making such alteration, but in the meantime may make an 
order for the closing or otherwise of the building {ibid., s, 36 (5) )• An 
appeal lies to quarter sessions against a conviction or order {ibid., s. 7). 
As to the appellate jurisdiction of quarter .sessions, see title Magistrates, 
V61. XIX , pp. 638 H seq. As to public buildings in London, see title 
Metropolis, Vol. XX., p. 487. 

(б) Public Health Acts Amendment Act, 1800 (53 & 64 Viet. c. 59), s. 37 ; 
see pp. 364j 414, ante. As to temporary buildings and wooden structures in 
London, see title Metropolis, Vol. XX., p. 488. 

(c) As to what is a building, see note ({), p. 415, ante. 

{d) The structni’c need not adjoin a highway ; see London Comty CounHl 
▼. Hening, [1884] 2 Q. B. 522 ; Mellor v. Warden (1896), 40 Sol. Jo. 607. 
(a) The ** owner *' is defined as ** the person for the time being entitled 



401 


PaBT V,— PbOVISIONS » ReSPXOT of FaBTXOUIiAB Mattbw, 

and resident in the district, and also affix such a notice on the 
premises, or otherwise serve it on the occupier (if any), requiring 
the owner or occupier forthwith to take down, secure, or repair the 
dangerous structure, and, if he does not begin to do so within three 
days, and complete the work as speedily as the case will 
permit, two justices may, on complaint of the surveyor (/), order 
the owner, or, in his default, the occupier, to do the necessary work, 
to the satisfaction of the surveyor, within a fixed time. If the order 
is not complied with, or if no owner or occupier on whom to serve it 
can be found, the local authority must with all convenient speed 
cause the requisite work to be done (g) at the expense (h) of the 
owner (i). 


to receive, or who, if such lands or buildings were let to a tenant at rack- 
rent, would be entitled to receive, the rack-rent from the occupier 
thereof” (Towns Improvement Clauses Act, 1847 (10 & 11 Viet. o. 34), 
8. 3); compare note (o), p. 427, ante. The term “owner” does not 
include the incumbent of a church (H. v. Zee (1878), 4 Q. B. D. 76). An 
owner may remain liable after receipt of notice to treat for compulsory 
purchase (Barnet v. Metropolitan Board of Works (1882), 46 L. T. 384). 

(f) See Cheetham v. Manchester Corporation (1876), 39 J. P. 343, decided 
on a similar provision in a local Act. 

(^) The authority is not liable for reinstatement of any pavement 
which has been disturbed (Crisp v. London County Council, [1899] 1 Q, B, 
720). 

(h) The local authority may recover expenses although the whole 

matter was dealt with entirely by its surveyor (London County CouncU 
V. Hobhis (1896), 61 J. P. 86; Cheetham v. Manchester Corporation, 
supra). For the expenses wliich may be recovered, see Debenham v. 
Metropolitan Board of Works (1880), 6 Q. B. 1). 112. Such expenses are 
chargeable against income as between a tenant for life of leaseholds and 
remainderman (Be Copland's Settlement, Johns v. Carden, [1900] 1 Ch. 
326 ; Be Willis, Willis v, Willis, [1902] 1 Ch. 15, C. A. ; see title Settle- 
MEETS), and are “ outgoings ” for the purpuse of a contract of sale 
(Tubbs V. Wynne, [1897] 1 Q. B. 74 ; see title Sale op Land). With 
regard to the liability as between vendor and purchaser of leaseholds, see 
Be HigheU and Bird's Contract, [1903] 1 Ch. 287, C. A. ; and of a tenant 
under an ordinary covenant to repair. Lister v. Lane and Nesham, [1893] 
2 Q. B. 212, C. A. ; and see title Landlobd and Tenant, Vol. XVIIT., 
pp. 493, 506. If an owner can bo found in the district, and neglects to pay 
the expenses on demand, they may bo levied by distress on a justices’ 
warrant (Towns Improvement Clauses Act, 1847 (10 & 11 Viet. o. 34), 
8. 76) ; and see title Distress, Vol. XI., pp. 210 et sea. If the owner 
cannot be so found or sufheiont distress cannot be levied, the local 
authority may, after twenty-eight days’ notice posted on the premises, take 
the building or land oompnlsorily, making compensation in the manner 
provided by the Lands Clauses Acts (see title Compulsobt Pubchase of 
Land and Compensation, Vol. VI., pp. 76 et seq.) and deducting therefrom 
the expenses (Towns Improvement Clauses Act, 1847 (10 6c 11 Viet. o. 34), 
g. 77). The local authority may also, if the building is pulled downuBder 
the powers of the Act, sell the materials, rendering to the owner any over- 
plus after payment of the expenses (ibid., s. 78). • 

(i) Ibid.,s.l5. The provisions of thisAct with regard to ruinous or dangerous 

buildings (namely, ss. 75 — 78) are, for the purpose of regulating such 

buildings in an urban district, incoimorated with the Fublic I^ealth Act, 1876 
(38&;39Vict.c.66),byt&id.,B. 160. Theymaybeputinforoeinamraldiatriot 
^order of the Local Government Board (ibid., s. 276). As to thejnoorpora- 
tiou of provisions of an Act by reference to a heading of a group of secUonsa 
see Ferrar v. London Sewers Commissioners (1869), L. B. 4 Exoh. 827» 
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Sect. 4. — Care of the Sick, and Preventive Measurea, 
Sub-Seot. l.~IToapitala. 

(i.) In Oeneral. 

836. Hospitals for the reception of the sick may be provided by 
a local authority (j), or by a combination of local authorities, under 
the Public Health ActB(A:), or by the intervention of the county 
council under the Isolation Hospitals Acts (Z). 

It is permissive and not oldigatory upon local authorities to pro- 
vide hospitals ; and their statutory powers must bo exorcised so 
as not to cause a nuisance (m). 

A local authority providing a hospital must carry it on with 
reasonable skill and care (u), and make provision that patients 
therein shall have competent medical advice and assistance (o). 
The authorit}'^ is also primarily liable for the decent burial of any 
patient dying therein (p). 


Ex. Ch, ; Hammersmith, etc. Hail. Oo. v. (1860). Ii R. 4 11. L. 171 ; 

Dungey v. London Corporation (1H69), 38 L. J. (C. p.) 208 ; B. v. St. Luke's 
(1871), Jj. R. 7 Q. H. 148, Ex. Oh. ; Fletcher v. Birkenhead Corporation, 
j_1907J 1 K. B. 205, 0. A.; and sco title Stvtijtbs. Eov the provisions 
with respect to dangerous and neglected structures in force in London, see 
title Metkopoijs, Vol. XX , p. 493. As to fencing dangerous buildings 
and structures in or near streets, see the Public Health Acts Amenduicnt 
Act, 1907 (7 Edvv. 7, c. 53), ss. 30, 31 ; Carsknlton Urban Couneil v. 
Buirage, 1^9111 2 Ch. 133; title IIighwats, Streets, and Bkidoes, 
Vol. XVI., pp. 252—2.54. 

(j) See p, 372, ante. As to the liability of the local authority for 
olaimH on the pait of the attendants at the hospital for compensation for 
injuries, see title Ma.steu and Sfebvant, Vol. XX , pp. 128 el seq. Where 
an attendant at the hospital contracts a disease,- he is not deemed to liave 
aulT<‘red injury by aecideiii so as to ontitlo him to compensation under the 
Workmen’s C\>mpensation Act, J900 (6 Edw. 7, c. 68), s. 1 (1), unless it is 
shown that some “ special " accident occasioned the disease ; see Martin 
V. Manchester Corporation (1912), 70 J. I*. 251, C. A. 

(ic) For ali.‘»t of the Public Health Aets^ see note (a), p. 631 , ante. For the 
provision ot hosjjitals and infirmaries by poor law authorities, including 
the Metropolitan Asylum Mauagers, ^eo title Poor Law, Vol. XXII., 
pp. 662, 657. 

(i) 1893 (66 & 57 Viet. c. 68) ; 1901 (1 Edw 7, c. 8); see p. 435, post. 

(m) Metropolitan Asylum District v. Hill (1881), 6 App. Cas. 193; 
approved in Canadian Bacific Railway v. Pnike, [1899] A. tj. 635, P. 0. ; 
and see title Nuisance, Vol. XXL, pp. 627, 635, 661, note (d). 

(«) As tb evidence of negligtmce in relation to neigh bouns or owners of 
adjoining property, see title Negligence, Vol. XXI., pp. 395 e< seg. ; and 
see Sh^rwml v Alton Urban District Council (1909), 25 T. L. R 417- 

(o) Evans v. Liverpool Corporation, [1906] 1 K. B. 160; Chapman v. 
Qillingham Urban District Council (1903), 2'imes, 28th March ; and sec, 
further, titles Mi.dicine and Pharmacy, Vol. XX., p. 334; Negligence, 
VdI. XXI., pp. 479, 460. As to the detention in hospital of infected 
persons without jiroper lodging, see p. 454. post ; and as to the keeping in 
small -pox hospitals of lists of vaccinated patients, see p. 470, post. 

(p) B. V. steprnrt (1840), 12 Ad. & El. 773; and see title Burial and 
Cremation, Vol. III., pp. 404, 405. But the guardiazus should bury any 
pauper sent to the hospital in pursuance of an agieement (see note (a), 
p. 433, post) ; and they may bury the body of any poor person (Poor Law 
Amendment Aot, 1844 (7 & 8 Viot. c. 101), s. 31) ; see title Burial and 
Crsiiatiom, Vol. 111., pp. 639 et seq. 
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f 

(li.) Under the Puhlic Health Acte{q). Sect. 4. 

837 . Any local authority (r) may provide, for the use of the 
inhabitants of its district (s), hospitals or temporary places for the 
reception of the sick {t\ and for that purpose may itself build Meagqfgg. 
such hospitals or places of reception (a), or contract for the use of 

(g) The Public Health Act, 1875 (38 & 30 Viet. c. 66), ss. 120, 121, 

124—126, 128, 131—133 (see respectively pp. 434, 449, 462, 454, 465, 467, 

468, 408, 'poHl), are extended to vessels within or near the districts of local 
authorities (Public Health (Ships, etc.) Act, 1885 (48 & 49Vict. o. 36), s. 2), 
and the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 110, is applied for 
the purposes of these provisions {ibid.); and compare pp. 440, 447, poet. 

Similar provisions in force in the administrative County of London are 
applied to merchant vessels lying in any water within the district of a 
sanitary authority (Public Health (London) Act, 1891 (64& 66 Viet. c. 76), 

Bs. 110, 141) ; and see title Metropolis, Vol. XX., p. 466. 

(r) See p. 372, ante. 

(ff) And for the use of persons in ships or vessels ; see note (q), supra. 

No distinction is made by the Public Health Act, 1875 (38 & 39 Vict. c. 55), 

8. 131, between pauper and non-pauper inhabitants, and where a liospitiU 
is provided it should be open to all ; see the cases refeiTcd to in note (i), 
p. 434, post. The Local Government Board, however, holds that there 
IS a iunaamental distinction between the duties of the guardians and of a 
sanitary authority in respect of the proviHioii of hospital accommodation, 
the test being destitution. It is the duty of the guardians to relieve 
destitution, and if a pauper is sick, or if by reason of sickness a person, 
whet, her an inmate ot a hospital or not, becomes a pauper, they should, 
when the circumstances aic brought to their notice, jirovide for any 
hospital tieatment which may bo necessary. If the case is infectious, or 
otJienvise cannot be proxierly treated in a workhouse inlirmary, they should 
enter into arrangements lor its treatment in a suitable hospital on agreed 
terms. Agreements for tliis purpose may bo ot a general character. On 
the other hand, if the case is one which roquiies treatment solely on the 
ground of public health, as, for instance, where, being an infectious case, 
isolation is necessary, then it is one for the sanitary autliority to deal with 
under its statutory powers. As to the provision of sanatoria for non> 
residents as well as residents, see p. 445, post. 

(t) The hospitals may be for infectious cases, including tuberculosis, 
whether notifiable or not, or for other, e.g., accident, cases. In Withington 
Local Board of Health v. Manchester Corporation, [1893J 2 Ch. 19, C. A., 

CiiiTTY, J., at p. 30, expressed the opinion that the provisions of the Public 
Health Act, 1875 (38 & 39 Vict. c. 55), s. 131, are not severable ; the 
hospital to bo provided is for the sick, without any distinction as to the 
nature of the sickness, whether it is infectious or not. The provision of 
sanatoria (see p. 443, post) is within the power referred tointlietext,#^^/'^. 

(fl) The local authority may establish the hospital or place of recep- 
tion in another district without the consent of the other local autliority 
{W%thm(fton Local Board of Health v. Manchester Corporation, supra) It 
may borrow, with the consent of the Local Government Board, for the 
purpose of building a hospital ; see pp. 382 et seq., ante. Tliat Board 
issues memoranda for tho guidance of local authorities in selecting a site 
and erecting buildings. As to tlio acquisition of land, see titles CijiAi- 
PDLSORY Purchase of Land and Compensation, Vol. VI., p. 163 ; Local 
Government, Vol. XIX., pp. 318 etseq. , Metropolis, Vol. XX., pp. 455 
et sea. It is expedient to ensure that, in tho ease of voluntary acquisition, 
tho laud is not subject to any covenants preventing its use for a hospital ; 
see Bramwell v. Locy (1879), 10 Ch. D. 691 , Tod-Heatly v. Benham (1888), 

40 Ch. D. 80, C. A. ; Pembroke {Bari) v. Warren, [1896] 1 I. R. 76, C. A. ; 
and see titles Landlord and Tenant, Vol. XVIII., p. 616 ; Real Property 
AND Chattels Real. Where land might be sold for building sites ** 
only, it was held that its use for the erection of a small-pox hos^tal was 
excluded {English v. Tynemouth Corporation (1903), 67 J. P. 239). 
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PiTBLTc Health and Local AdminisibatioH. 

e»* 

any such hospital or part of a hospital or place of reception, <st inter 
into any agreement with any person having the management of any 
hospital, for the reception of the sick inhabitants of its district, on 
payment of an agreed annual or other sum (6). Two or more local 
authorities may combine (c) to provide a hospital in common (d). 

838. A county council may contribute (e) to any hospital provided 
by a local authority (including a joint board) (/) for the reception of 
patients suftbring from an infectious disease (^f), whether within the 
area of the county council or not, but the consent of the Local 
Government Board is .required to an annual contribution by the 
county council to a hospital the cost of providing which, or of any 
permanent extension or enlargement of which, has been defrayed 
otherwise than out of borrowed money (h). 

839. Any 6xpensos ircurrod by a local authority in maintaining 
a non-pauper patient in a hospital, or in a temporary place for the 
reception of the sick (whether or not belonging to such authority), 
becomes a debt due from him to the authority, and may be 
recovered from him at any time within six months after his dis- 
charge, or from his estate if ho dies in such hospital or place (i). 

(b) Tiie Local Government Board connideru that this provision may cover 
subscription to a sanatorium for tuberculous patients. 

(<5) Tlie Local Government Board generally advises that the formation of 
a joint hospital board is the most convenient method of combining for this 
purpose : but, under a suitable agreement, the combination could be carried 
out by a joint committee formed in pursuance of the Local Government 
Act, 1894 (60 & 57 Viet. o. 73), s, 67 ; see title Local Government, 
Vol. XIX., pp. 229 ei seq.f jtasaim. For the constitution of a joint hospital 
district by piovisional order, see Public Health Act, 1876 (38 & 39 vict. 
c. 66), SB. 279 — -284 ; see p. 373, ante. In London, the combination of 
sanitary authorities should bo the subject of agreement. 

(d) Public Health Act, 1875 (38 & 39 Vjct. o. 65), s. 131 ; Public Health 
(].<ondou) Act, 1891 (64 & 55 Vict. c. 76), ss 75, 141. For forms in relation to 
hospitals, SCO Eiioycloprodia of Forra.s and Precedents, Vol. X., pp. 419—462. 

(«) In manner provided by the Isolation Hospitals Act, 1893 (60 & 67 
Vict. 0 . 68), 8. 21 ; see p. 442, post. The county council may borrow for 
the purpose (Isolation Hospitals Act, 1893 (56 & 67 Vict. c. 68), s. 22) ; and 
seep. 441, post. 

if) The words are “ within the meaning of the Public Health Act, 1876 ’* 
(38 & 39 Vict. c. 65). As to such local authorities, see pp. 372, 373, ante; 
and, as to joint boards, see title Local Government, Vol. XIX., p, 339. 

{g) “ Infectious disease ^ is not defined ; compare the definition at p. 446, 
post. 

0 (h) Isolation Hospitals Act, 1901 (1 Edw. 7, o. 8), s. 2 (1). Guardians 
may subseribe towards the support of any public hospital or infirmary 
(Poor Law Amendment Act, 1861 (14 & 15 Vict. c. 106), s. 4); and see 
title Poor Law, Vol. XXII., p. 637. 

(») Pubho Health Act, 1876 (38 & 39 Vict. c. 66). s. 132. According to 
B. V. Bawtensiall Oov^oratton (1894), 10 T. L. B. 643, if there is accommoda- 
tion, all sick inhabitants must be received into the hospital, whether paupers 
dr not ; bdt the obligation was questioned in Farqiihar v. Isle of Tluvnet 
Hospital Board (1904), 68 J. P. 319, by Lord Alverstone, C.J., and 
Kennedy, J. The guardians must pay for paupers {B. v. BawlensiaU 
Corporationt supra), but apparently only where there is a contract, express' 
or implied (Bury and D^trict Joint Hospital Board v. GhorlUm Union 
Guardians (1905), 70 J. P. 31). In other cases, payment can be recovered 
from patients only, and not from parents or guardians in the absence of 
contract (SuU Corporation v. Jlf oclaran. (1898), Local Government Chronicle^ 
p. 685 ; Fatquhar v. Isle of Thanet Hospital Board, supra). In London 
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But tb local authority cannot be required to recover the cost of 
maintenance from a non-pauper patient, if satisfied that the 
eircnmetanoes of the case justify the remission of the debt (k). 

840. A local authority may provide and maintain a carriage of 
carriages suitable for the conveyance of persons siififering from an 
infectious disorder (Z), and may pay the expense of carrying therein 
any such person to a hospital or other place of destination (?»). 
An authority may also be empowered to provide and maintain an 
ambulance for use in any case of accident, or other sudden or 
urgent disability, together with suitable attendants, and means of 
traction, and other requisites; and may allow it to be used by 
any other local authority or person, subject to agreed terms and 
conditions (yt). 


Skct. 4. 
Care of the 
Siok, and 
Preventive 


Ambulances 
for ififecttous 
and other 
cases. 


(iiL) Under the hulatioti IlospUalts Acts, 

(ft) Eatahluhment of Ilosptiala and UoapilaJ IhstricU. 

841. A county council may promote the establishment ot Estabhah- 
hospitals for the reception of patients suffering from infectious mentof 
diseases (o). Such a hospital is referred to as an “ isolation 
hospital ” (p). Treatment in an isolation hospital does not im 2 )ose counts 
any disqualification, or any loss of franchise or other right or council, 
privilege, upon the patient (q). 

A county council may, in certain events, provide an isolation Where 

established. 


a provision similar to that referred to in tlio text, p. 434, ante, applies 
to non-pauper uon-infectious cases, and the debt is recoverable not only 
fiom the patient, but also from any person liable by law to maintain him 
(Public Health (London) Act, 1891 (64 & 56 Viet. c. 76), ss. 76, 141). As 
to liability to maintain, sec title Poor Law, Vol. XXIT., pp. 673 et seq. 

{k) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 60. 
As to when this provision is operative, see pp. 364, ante. 

(Z) As to the meaning of infectious disorder,” compare note {h), p. 449, 
post. 

(m) Public Health Act, 1875 (38 & 39 Viet. c. ,55), s. 123 ; Public Health 
(London) Act, 1891 (54 & 65 Viet. o. 70), s. 78. As to ambulances main- 
tained by the Metropolitan Asylum Managers, see title Pooh Law, Vol. 
XXIL, p. 652, note (m). 

(n) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 50. 
As to the operation of this Act, see pp. 364, ante. 

(o) Isolation Hospitals Act, 1893 (66 & 57 Viet. o. 68) ; IsoTacion Hos- 
pitals Act, 1901 (1 Edw. 7, 0. 8). lliese Acts do not extend to the adminis- 
trative county of London (see title Metropolis, Vol. XX., p. 393), or to 
any county borough, or, without the consent of the borough council, to any 
borough with a population of 10,000 or upwards (see note {j), p. 398, ante), 
or to any borough with a less population without the like consent, unless the 
Local Government Board directs that the Acts shall apply to such borough 
(Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 2). The ezpresskiu 

infectious disease,” as used in the Acts, has the same meaning as in the 
Infectious Disease (Notification) Act, 1880 (52 Sc 53 Viet. o. 72) see p. 445, 
post. The provisions of the Isolation Hospitals Acts, 1893 (56 & 67 Viet, 
o- 68) and 1901 (1 Edw. 7, o. 8), apply to the infectious diseases men- 
tioned in the Infectious Disease (Notification) Act, 1889 (52 & 53 Viet, 
e. 72), and may be applied to any other infectious disease by order of the 
county council or a committee thereof ; see Isolation Hospitals Act* 1893 
(66 & 67 Viet. 0. 68), s. 26. 
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hospital, or cause one to be provided, in any district (r) within their 
county (.S’). 

842. Any one or more of the local authorities (t) having juris- 
diction in any part of the county may apply to the county council 
to take stejis to provide or secure isolation hospital accommodation. 

The application j nay he made in pursuance of a resolution passed 
by a majority of the members assembled at a meeting of such 
authority, and voting in manner required by law (u). The meeting 
must be called together by notice given in manner in which notices 
of the meetings of tlie authority concerned are required to be given 
by law' (?;), and specifying the object of the meeting to be the making 
of such an application to the county council. An application may 
also he made by any numhor of ratepayers, not less than twenty- 
five, in any contributory place (a) in a rural district (/y). 

The application must he iiiado by petition, and state the district 
for wViicti the isolation hospital is required, and the reasons which 
the petitioners adduce for its eslahlishinent (c). 

843. The county council mnsi, eitlier itself or by a committee of 
its body appointed for that purpose, consider the petition, and, if 
satisfied by its statements, or by any amendments made therein, 
tliat a priind facie case is made out for a local inquiry, the county 
council must cause such inquiry to he made as to the necessity for 
the establishment of an isolation hospital {d). 

844. Without any application, the county council may direct 
an inquiry to be made by its medical officer of health as to the 
necessity for the establishment of an isolation hospital for the use of 
the iiiluihilantH of any paiticular district in the county, and, in the 
evi'iit of su'di medical ollicor reporting that such a liospital ought 
to he established, may take the same proceedings for its ostahlisli- 
nient as if a petition had been presented by a local authority for 
the establishment of an isolation hospital for the district named 
ill the repo it (c). 

845. The county council must conduct the local inquiry mto 
the necessity for the establishment of an isolation hospital, and as 

(r) WitLin the limits of the Acts ; sec note (o), p. 435, ante. For form 
of petition against consjLituting a hospital district, see Encyclopaedia of 
Forma and I’rei'odonts, Vol. X., p. 461. 

(s) Isolation Hospitals Act, 1893 (56 & 57 Viet. o. 68), s. 3. 

(t) Tha local authorities under the Acts are : — as respects an urban dis- 
trict, the urban district council (see Local Government Act, 1894 (66 & 57 
Viet. c. 73), R 21 ; title Local Govehnment, Vol. XIX., p. 262) ; as 
respects a rural sanitary district, or any contributory place therein, the 
rural district council (see Isolation Hospitals Act, 1901 (1 £dw. 7, c. 8), 
8. 6). 

. (tt) See title Local Government, Vol. XIX., pp. 279, 334. 

(r) See tftid., pp, 278, 334. For form of notice, see hlncyclopasdia of 
Forius and Fnredents, Vol. X., y. 449. 

(n) For the meaning of " contributory place,” see p. 381, ante, 

{b) Isolation Hospitals Act, 1893 (56 & 67 Viet. c. 68), s. 4. 

(o) Ibid.t 8, (1). For form of iietitioii, see Encyclopaidia of Forms 

and Prooedents, Vol. X., p. 450. 

id) Isolation Hospitals Act, 1893 (56 & 67 Viet. o. 68), s. 6 (2). 

(«) Ibid., B. 6. 
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to the proper site for the hospital, and the district for which it is 4. 

to be established (hereinafter called the “ hospital district ”), by a Care of the 
committee consisting of such number of members of the county Sick, and 
council, either with or without the addition of such other persons, ^eventive 
or in such other manner as the county council thinks expedient. I»®ttsure8. 
The local inquiry is hehl subject to such regulations and otherwise 
as the county council thinks fit. Due notice of its time and place 
must be given in such manner as the county council thinks tho 
best adapted to inform any pei'sons interested, and such persons 
may attend and state their case before the members appointed to 
conduct the inquiry (/). 

846 . On the conclusion of a local inquiry the county council Order as to 

must make an order either dismissing the petition, or constituting a 
hospital district and directing an isolation hospital for such district JonstiTuiion 
to be estaldished (r/). As soon as may be a copy of the order must of district 
be sent to the Local (lovcrnment Board (/t). hospital. 

847 . The county council may vary any proposed hospital Hospital 
district by adding or subtracting any local area(/). Every hospital 
district may consist of a single local area or two or more local 

areas (/c). Tlie county council must not take steps for the con- 
stitution of a hospital district for one or more contiibutory places 
forming a portion of a rural sanitary district within the jurisdiction 
of the county council, or for one local area, unless the sanitary 
authority (/) of such place or places, or area, assents to the applica- 
tion, or is proved to the satisfaction of the county council to be 
unable or unwilling to make suitable hospital accommodation for 
such place, places, or area(m). A local area which is already 
provided ^itli such isolation hospital accommodation as in the 
opinion of the county council is sufficient for the reasonable 
exigencies of such area must not, without the assent, testified by 
a resolution, of the local authority of such area, bo included in a 
hospital district (m). 

848 . If any local authority or parish council (o), having juris- Ai'peaito 
diction within any part of the proposed hospital district, objects to 

the formation of such a district, or to the addition or subtraction Board, 
thereto or therefrom of any local area within its jurisdiction, such 
authority or council may, at any time within three calendar montlis 
from the date of the order ( p), appeal to tho Local Government 

if) Isolation Hospitals Act, 1893 (50 & 57 Viet c. 68), s. 7; bco title 
Local Government, Vol. XIX., pp. 37-4, 375. 
iq) Isolation Hospitals Act, 1893 (50 & 57 Viet. c. 68), s. 0. 

(ft) Isolation Hospitals Act, 1901 (1 Kciw. 7, c. 8), s. 7. 

(i) Isolation Hospitals Act, 1803 (56 & 57 Viet. c. 68), s. 8 (2). “ Local 

area ’* means either an urban district, a rural distiict, or any contributory 
place, or, where a local area is included iu more than one county, the part 
of the area included in each county {ibid.f s. 26). 

{k) Ibid., s. 8 (1). , 

(1) That is, the “ local authority ” ; see p. 372, ante. 

(to) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), s. 9. 

(n) Ibid., B. 8 (2). 

(o) See Isolation Hospitals Act, 1001 (1 £dw. 7, o. 8), s. 6 (1). 

(p) As to the order, see the text, supra. 
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Board (</), who may confirm, disallow, or modify the order as it 
thinks fit(?-) ; the decision of the Board being conclusive (a). 

849. The county council may, on the application of a hospital 
committee, and with the assent of any local authority concerned in 
such alteration, alter any order made by it for the establishment of 
a hospital (t). 

(b) Conaittution, of Hospital Committee. 

850. When a hospital disirici has been constituted, the county 
council must form a committee, consisting (1) wholly of represen- 
tatives of the county council, whether members of the council or not, 
or (*2) partly of such representatives (u) and partly of representatives 
of the local area or areas in the district, or (3) wholly of such local 
representatives. Tlie county council must make regulations for 
the election, rotation, and qualification, and for all other matters 
relating to the constitution of the committee ; subject to the 
qualifications that, where no contribution is made by the county 
council to tlie funds of the hospital (a), the committee is to consist, 
unless the constituent local authorities otherwise desire, wholly of 
represen t«i lives of the local area or local areas, and that, if any 
such local authority feels aggrieved by the mode in which any 
committee is constituted, it may appeal to the Local Government 
Boord(i), and the Board may modify the constitution of the 
committee in such manner as the Board thinks expedient and 
ju8t(c). 

851. A hosjutal committee is a body corporate, having perpetual 
succession and a conmion seal, under such name and style as may 
bo conferred on it by the county council (il). 

852. Where a hos[ntal distj’ict is an area wholly, or as to its 
greater part, under the jurisdiction of any local authority (c), the 

(g) Tho Loc.al (Jovornincnt Act, J888 (51 & 52 Viet, o 41), s. «7 (1), (6), 
applies to tli« appo.-il (Isolation Hospitals Act, 1893 (50 & 67 Viot. c 68), 
8. 24). Tlio Local flovernincnt Bonrd may bold a local inquiry (Local 
Government Act, 1888 (51 & 52 Viet. a. 41), s. 87 (1) ), and charge the costs 
to the councils concerned 87 (5) ). 

(r) Isolation Hospitals Act, 1901 (1 Edw. 7, o. 8), s. 6. 

(s) Isolation IJospitula'Act, 1893 (60 & 57 Viet. c. 68), s. 8 (3). 

(t) Ibid., 8. 20 

(u) Ibid., s. 10, as amended by tho Isolation Hospitals Act, 1901 
(1 Edw. 7» 0 . 8), 8..8. 

(а) See p. 434, ante, and p. 442, post. 

(б) See note (g), supra. 

(c) Isolation Hospitals Act, 189.3 (66 & 57 Viet. c. 68), s. 10 (1). The 
order of tho county council also determines the i>roportions in which the 
constituent autlinntics are to contribute to the expenses of the hospital ; 
see p. 443, post. 

{d) Isolation Hospitals Act, 1893 (56 & 67 Viet. c. 68), s. 10 (3). 

(s) Tlie woids aro “ any corporate local authority ” ; see definition of 
local authority, note (f), p. 436, ante. Formerly a vestry was a local 
authority under the Act for any contributory place being a parish (Isolation 
Hospitals Act, 1893 (66 & 67 Viot. c. 68), s. 26), wd the word “ corporate*’ 
had then a Bignifioanoe, since a vestry was not incorporated, but now the 
rural district council is the local authority to the exclusion of any other 
authority in the case of any contrihutoi’y place (Isolation Hospitals Act, 
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county council may, if ifc thinks lit, invest such local authority 
with all the powers of a hospital committee (/), and thereupon such 
authority is deemed to be the hospital committee for such district, 
and exercises all the powers of such committee under its original 
corporate name (g). 


(c) Provision of Hospital. 

853. A hospital committee may acquire land, by devise, gift, 
purchase or otherwise, without licence in mortmain (/t), and, subject 
to any directions given by the cminty council, may purchase or 
lease any land, whether within or without tho hospital district, for 
the purpose of erecting thereon an isolation hospital (i). 

A hospital committee has all such powers of acquiring land as 
are above mentioned, also all such other powers of providing a 
hospital by purchase or otherwise, and managing and maintaining 
the same when so provided, as the county council may delegate to 
them(^); but the county council must retain the power of inspect- 
ing, and of raising loans (Z) for, such hospital (m). 

864. A hospital committee may, in expectation or in tho 
event of an outbreak of any infectious disease (ji), provide any 
accommodation in addition to its existing accommodation, by 
hiring or otherwise acquiring, any buildings, tents, wooden houses, 
or other places for tlio reception of patients. Tn addition to, or 
instead of, providing a central hospital, a committee may establish 
within its district hospitals in cottages or small buildings, or 
otherwise as they may think expedient. A committee may also, 
before it has establislicd a permanent hospital or hospitals, provide 
temporary accommodation for its district (o), 

855. A hospital comniittoo may make and give effect to agree- 
ments for the use of any hospital or part of a hospital, or for tlui 
reception into any hospital of Ihe sick of its district, upon 

1901 (1 Edw. 7, 0 . 8), 8. 6), and all local autboritics under the Act are 
coiTOrate bodies. 

(/) See the text, infra. 

Ig) Isolation Hospitals Act, 1893 (56 & 57 Viet. o. 68), s. 10 (4). 

(A) Ihid.t 8. 10 (3). As to licence in mortmain, see titles Corporations, 
Vol. VIII., pp. 369, 370 ; Real Property and Chattels Real. 

(«) Isolation Hospitals Act, 1893 (56 57 Viet. c. 68). s. 11. The 

committee may exercise all the powers of a sanitary autliority under the 
Pnblio Health Acts (for a list of which see note (a), p. 361, ante), relating 
to the purchase of lands. The Public Health Act, 1875 (38 & 39 Viet. 

o. 66), SB. 176 — 178, 296 — 298, are incorporated with the Isolation 
Hospitals Act, 1893 (66 & 57 Viet. o. 68), s. 11. For the applied provisions, 
see pp. 376, 377, onto; and see title Compulsory Purchase of Land amo 
Compensation, Vol. VI., pp. 1G2 etseq., 171. 

{k) Tho delegated powers can be resumed at any time by the county 
oounoU {Hulk V. Olarke (1890), 25 Q. B. V. 391). 

(l) See p. 441, post 

(m) Isolation Hospitals Act, 1893 (66 & 67 Viet. o. 68), s. 10 (2). 

(«) ** Infectious disease ” is not defined ; compare tho definition at 

p. 445, post. 

(o) Isolation Hospitals Act, 1893 f66 & 67 Viot. o. 68), s. 14. For form 
of agreement for temporary hiring oi hospital, see Enoyoloptedia of Forms 
aiid^eeedents, Vol. X., p. 410. 


Sect. 4. 
Gore of the 
SlcJc, and 
Preventive 
Measures. 


Acquisition 
of land for 
hospital. 


Ho*«pilal 

committee's 

tlolegatod 

powers. 


Ariditional 

hospital 

accommoila* 

lion. 


Contnicts for 
hospital 
accommorla- 
tion. 



440 


Public Health ahd Local ADMiNiSTEAiioir. 


Sect. 4. 
Care of the 
Sick, and 
Preventive 
Measures. 

Transfer of 
hobi^itnl 
county ' 
council. 


Terms of 
Hanotioii. 


Applicnlion 
of coiiwiU ‘1 a' 
lion money. 


County 
coiincira 
expeiisi's of 

transfer. 


Rules and 
rojfulations. 


Anilniliinoes. 


Training 

nurses. 


payment of annual or other sums. Any expenses so incurred are 
defrayed as structural, establishment, or patients’ expenses (p), in 
.such proportions iis the committee directs (q). 

856. Any local authority (including a joint board) (r), which has 
provided a hospital for the reception of the sick, may, with the 
sanction of the Local Government Board, and with the consent of 
the council, transfer it to the council of the county within which 
the hospital, or any part of the district of the authority, is situate. 
It must be appropriated to a hospital district (s). 

The Jjocal Government Board may give its sanction, subject to 
such terms and conditions as it thinks fit, but must be satisfied 
that hospital accommodation sufficient for the needs of the district 
has been or will be provided. 

Any money i)aid to a local authority on any such transfer must 
bo applied as the Local Government Board directs, either in repay- 
ment of any loan of the local authority, or for any other purpose for 
which capital moneys may properly be applied. 

Tlie expfinsAs incurred by a county council in or incidental to the 
transfer of any hospital are defrayed as inictural expenses incurred 
by a hospital committee (f). 

(d) Management of Hospital. 

857. A Iiospital committee may from time to tirno make all 
necessary rules and regulations for the conduct and management of 
its hospital and the patients therein (a). 

858. Every isolation hospital must he provided with an ambu- 
lance or arubiilaiices for the purpose of convoying patients to the 
hospital, and must, so far as practicable, be in connexion \^ith the 
system of telegraphs (6), 

859. Subject to any regulations made by the county council, a 
hos^ntal committee may make arrangements for the tr.sining of 

(p) So© p. 442, <post. 

Iq) Isolation Hospitals Act, 1901 (1 Edw. 7, c. 8), s. 3. For forms of 
agroemciit for reception of sick, see .Eucyclopjedia of Forms and Pre- 
cedents, Vol. X., pp. 419, 429. . 

(r) The words arc “ a local authority within the meaning of thePublio 
Health Act, 1875, which- has provided under that Act, or any local Act, 
a hospital” etc. As to such local authorities, see p 372, ante, and, as to 
joint boards, see iitlo Local Goveknmeut, Vol. XIX., p. 339, and see 
note (t), 1>. 430, ante. 

(s) Any hospital so appropriated may be adapted as an isolation hospital, 
and must be Ireuled as if it had been originally established under the 
Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), for tho district (Isolation 
Hospitals Act, 1901 (1 Edw. 7, c 8), s. 1). 

(t) Ibid. As to structural expenses and the manner in which they are 
defrayed, see p. 112, post. 

(a) Isolation Hospitals Act, 1893 (56 & 67 Viot. c. 68), s. 12. As to the 
delegation by the county council of powers to a hospital committee, see 
p. 438, ante as to the detention of persons without proper lodging, see 
p. 464, post ; and as to tlie keeping in small-pox hospitals of a ust of 
vaccinate patients, see p. 479, post. For a modol set of regulations, see 
Encyolopsedia of Forms and Freoedents, Vol. X., p. 443. 

(b) Isolation Hospitals Act, 1803 (56 & 67 Viot. c. 68), s. 13 ; see also the 
general provision referred to on p. 435, ante. 
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nurses for attendance on infectious cases, either inside or outside Sect. 4. 
the hospital, and may charge for such attendance outside the Care of the 
hospital ; and the expenses of any such nurses, after deducting any Sick, and 
profits derived from their services, are establishment expenses (c) ^eventive 
of the hospital (<0. Mea^s. 

860 . For every person admitted into the hospital there shall be Charj^ps for 
charged such sum as the hospital committee thinks sufficient to P"*^**^**®* 
defray the patients’ expenses (c) incurred in respect of such person ; 

and for any person brouglit from beyond the hospital district, such 
additional sum as the committee thinks fit, as a contribution to the 
structural and establishment expenses (/). 

I’ersons desirous of being provided with accommodation of an Kxcoptionai 
exceptional character may be so provided on their undertaking, to treatment, 
the satisfaction of the committee, to pay therefor a sum fixed by 
the committee, and also to pay for all other expenses incurred in 
respect of their maintenance in the hospital; and all expenses so 
incurred are referred to as “ special patients’ expenses ” (g). 

0 

(e) Jiorrou'ing by County CovnrAl. 

861. A county council may borrow on the soeurity of the county Power to 
rate {h) any money required for tlie puriioso of carrying the 
statutory provisions (i) into elTect. 

Any loans so borrowed, and any other money expended by the Repayment 
county council for siioh purpose (,/), together w'ith interest thereon 
at siicli a rate as may be agreed upon between the county council 
and the liospital committee concerned, or, in default of agreement, 
determined by the Local Government Board (/>•), are repaid to the 
county council out of the lo(?al rate ; and, in the case of a loan, 
within a period not exceeding that within which the loan is repay- 
able ]>y the county council {1). 

(0) See p. 442, 'post. 

id) Isolation Hospitals Act, 1893 (56 & 57 Viet, o C8), s. 15 

(«) As to patients’ expenses, seo p. 442, post. 

if) Isolation Hospit.'Us Act, 1893 (56 & 57 Viet. 68), s. 16 (1). As to 
structural and establishment expenses, sec p. 442, post. 

(< 7 ) Isolation Hospitals Act, 1893 (56 & 57 Viet. c. 68), 8. 10 (2). As to 
special patients’ expenses, see p. 442, post. 

(h) “ In manner provided by the Local Government Act, 1888 ” (51 & 62 
Viet. 0 . 41), i.e., by ibid., s. 69 ; see title Local Government, Vol. XIX., 

p. 361. 

(1) The words axe “the provisions of this Act,” i.e., the Isolation 
Hospitals Act, 1893 (56 & 57 Viet. c. 68). 

{j) But sums borrowed by a county council for the purpose of making 
a capital contribution to an isolation hospital (see p. 442, nost), or any 
other hospital (see p. 434, ante), are not repayable out of the local rate 
(Isolation Hospitals Act, 1901 (1 Edw. 7, c. 8), s. 2 (2) ). ^ 

(k) Ibid., s. 4. 

{%) Isolation Hospitals Act, 1893 (56 &; 57 Viot. c. 68), s. 22. “Local 
rate ” means, as respects an urban or rural district or contributory place, . 
the rate out of which expenses incurred in the execution of the Public 
Health Acts (see note (a), p. 361, ante) arc directed to bo paid, and in the 
case of any contributor place the expeuscs incurred are to be deemed to 
be special expenses (Isolation Hospitals Act, 1893 (50 & 57 Viet. o. 68), 
s. 26). As to the rates referred to, and the incidence of “special 
expenses,” see pp. 380, 381, atiUe, 
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(f) JSxpenaf$. 

862. The exponsos incurred in respect of any isolation hospital 
are classified as structural expenses, establishment expenses, 
jiatients’ expenses. 

“ Structural expenses " include the original cost of providing the 
hospital, the purchase (if any) of the site, the furnishing the 
hospital \vith the necessary appliances and furniture required for 
the purpose of receiving patients, any permanent extension or 
enlnrgoinont of the hospital, or any alteration or repair of the 
drainage, and any structural repairs; but they do not include 
ordinary repairs, painting, cleaning, or the renewal or keeping in 
order of the appliances and furniture, or the supply of new 
appliances or iiirnitiire. All expenses incurred by a county council 
in and about the formation of a hospital district, including the costs 
of any inquiries, and the expenses of obtaining land and other 
preliminary expenses, are structural expenses. 

“ Establislimeut expenses ” are the cost of keeping the hospital, 
its appliances and furniture, in a state requisite for the comfort of 
the patieiiLs, the salaries of the doctors, nurses (?«.), and servants, 
and all other expenses for maintaining the hospital in a ilt state for 
the reception of patients. 

** Patients’ expenses” are the cost of conveying, removing, feed- 
ing, providing medicines, disinfecting, and all other things required 
for patients i]t(Iividually(a)) exclusive of structural and establish- 
ment OXpOiSOS. 

“ Special patients’ expenses ” are expenses incurred in the pro- 
vision of accommodation of an exceptional character, and other 
expenses incurred in respect of the maintonarice of persons so 
provided, us already montmned (u). 

In the case of any doubt arising as to what are structural 
expenses, establishment expenses, or patients’ expenses, the decision 
of the liosiutal committee is conclusive (j?)- 

863. A county council may, where it deems it expedient so to 
do for the benefit of the county, contribute out of the county tate a 
capital or annual sum towards the structural and the establishment 
expenses of an isolation hospital, or to either class of such 
expenses (<}), 

864. Patients’ expenses (?■), in respect of any person who, at the 
time of his reception into the hospital, or at any time within 
fourteen days jircviously, is or has been in receipt of poor law relief, 

(m) See p. 440, ante. 

{n) Including the buiial of a patient dying in the hospital; see p. 443, 

, Tpoat. 

(o) See p. 441, ante. 

(p) Isolation Hospitals Act, 1893 (56 & 57 Viot. o. 68), s. 17. 

(g) Ibid., s. 21. For form of precept for obtaining contribution, see 
Encyclopaedia of Forms and Preeedenls, Vol. X., p. 4W. 

(r) For definition of “ patients’ expenses,” see the text, au/pra. 
additional charge made for a patient brought firom beyond the hospital 
district (see p. 441, ante) is recoverable as port of the patient’s expenses 
Isolation Hospitals Act, 1893 (66 & 57 Viot. o* 68),- s. 19)« J ^ 
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are R debt; due to the hospital committee from the guardians of Ssor. 4. 
the umoE from which he is sent, and are recoverable from them Care of the 
in a summai^ manner («) or otherwise. Sich» 

Patients* expenses (<), in respect of a non-pauper patient, are 
a debt due to the hospital committee, and recoverable in a 
summary manner from the local authority (n) of the local area (r) 
from which the patient is sent, and are paid out of the local rate (w). 

Special patients’ expenses (t) are a debt recoverable in a 
summary manner (a) from the patient, or from the estate of the 
patient, in respect of whom the expenses have been incurred. 

The expenses of the burial . of any jjatient dying in tlie hospital 
are payable in the same manner in which the expenses of his 
maintenance are payable (b). 

865. All expenses incurred by a county council or by a hospital Payment of 
committee (c), with the exception of patients’ expenses (d), and expenses, 
special patients’ expenses (d), are, when a hospital district consists 

of a single area (e), defrayed out of the local rate (/) of that area. 

Whore the hospital district consists of more than one local area (n)‘ 
all the expenses, save as aforesaid, incurred by the hospital com- 
mittee (c) are paid out of a common fund to which all receipts 
must be carried, and to which the local authorities in the hospital 
district contribute in such proportions as the county council by 
its order constituting the district (c) determines (y). 

(iv.) i^aiKdaria fur Tttberculuaii etc. 

866. In connection with the system of National Health Omnis in aid 
Insurance (h) provisions have been enacted to further the establish- Ranatorm. 
ment and maintenance of a s])ecial class of hospitals. Any sum 

made available by rarliament(i) for the purposes of the provision 

(s) As a civil debt under the Summary Juiisdictioii Acta; as to smcJi 
procedure, see title Maoistrates, Vol. XTX., p. 609. 

(0 See p. 442, ante. 

{u) For definition of “ local authorily,” see note (<), p 436, ante. The 
local authority may recover tho expenses from the patient under the 
Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 132; see p. 434, ante. 

(v) For definition of “ local area,” see note (i), p. 437, ante. 

(to) For definition of ** local rate,” see note (1), p. 441, ante. 

(a) See note («), supra. 

(b) Isolation Hospitals Act, 1893 (60 & 57 Viet. c. 68), s. 19; and see 
p. 432, ante. 

(e) The accounts of a committee and of its officers and assistants aro 
audited by the district auditor, and tho Public Health Act, 1875 (38 & 30 
Viot. 0 . 66), ss. 245, 247, 249. 260, apply as if tho committee were an urban 
authority (Isolation Hospitals Act, 1893 (56 & 57 Viet. c. OS), s. 26); see 
p. 887, ante. 

(d) For definition, see p. 442, ante. 

(ej See p. 437, ante. 

(f) For definition of ** local rato,” see note (1), p. 441, ante. 

(^) Isolation Hospitals Act, 1893 (66 & 57 Vict. c. 68), s. 18. The Public 
Health Act, 1876 (38 & 30 Viot. o. 65), s. 284 (see title Local Oovebn- 
Vol. XIX., p. 339^, is to apply as if the local areas were component 
districts, and the hospital committee were a joint board (Isolation 
Hoiroitala Act, 1893 (66 & 67 Viet. c. 68), s. 18} ; and see p. 872, ante. 

' (h) As to national health and uaemployiaent insurance generally, see 
titieWonx and Labour. 

(i) £1,600,000 has been made available (Finance Act, 1911 (1 & 2 Geo. 6, 
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of or iiuiking gnintti in aid to sanatoria and other institutions for 
tlie treatment of tuberculosis, or such other diseases as the Local 
(lovernment Board with the approval of the Treasury may appoint, 
is to be distributed by the Board (/c), with the consent of the 
Treasury (/), in making grants for those purposes, and the 
Treasury l)efore consenting must consult with the Insurance 
Commissioners (in). 

867. If any such grant is made to a county council (n), the Local 
Government Iloard may nuthori.so the county council to [U-ovide any 
such institution (o), and, wliere so authorised, the county council 
has power to orcct buildings and to manage and maintain the 
institution and for that purpose to enter into agreements and make 
arrangements with the Insurance Committees (p) and other 
authorities and persons, and to do all such things as may be 
necessary for those purposes (7). Any expenses of the county 
council, BO fur as not defrayed out of the grant, are to be defrayed 
out of the county fund as expenses for general county purposes iq), 
or, if the order of the Local Government Board so directs, as 
expeuses for special county purposes (r/) ( harged on such part of the 
county as may be provided by the order (r). 

868. For the purpose of facilitating co-operation amongst 
county coui.cils, county borough councils, and other local 
authorities (not being poor law authorities (.«)) for the provision of 
such sanatoria and other institutions, tlie Local Government Board 
may by order make such provisions as appear to it neces.sary 
or expedient, by the constitution of joint committees (f), joint 
boards (0, or othorwiso, for the joint exercise by such authorities of 
their powers (a). 

o. 48), H. Ifl (I) (b) ), .iml this sum is to bo apportioned between England, 
Wales (ineludmg Monmouthshire), Scotland, and Ireland, in proportion to 
their respective populations according to the 1911 census (National 
liisurauco Act, 1911 (I & 2 Clco. 5, c. St'S), ss. G4 (1), 79). As to the consus, 
SCO note ( 7 ), p. 398, ante. For a list ot residential institutions alfording 
treatment, sec 70 J. P. (Journal) 378, 379. 

{k) 'I’he Welsh Insurance Commissioners make the grants for Wales 
(including Monmouthshire) (National Insurance Act, 1911 (I & 2 Ceo, 6 , 
c. C 6 ), 88 . 79, 82 ( 3) ) ; and in making grants regard is to be had to the 
provision of sanatoria etc. in Wales by any association established by 
royal charter within twelve months after the commencement [i.e., 16th July 
1912 ; see ibid., s. 1 1 6 ) of the Act {ibid., s. 82 (4) ). 

(Z) See title Covstitutional Law, Vol. VII., p. 100. 

(m) National Insurance Act, 1911 (1 & 2 Cco. 6 , c. 55), s. 04 (1). As to 
the Insurance Comuiissioiiers, see title Work and Labour. 

(n) This includes the council of the Scilly Isles (National Insurance Act, 
1911 (1 & 2 Geo. 6 , c. 5.5), s. 79). 

(o) The machiiuny of this enactment is generally more suitable for a 
county institution than that of the Isolation Hospital Acts ; see p. 435, 
ante. 

(p) As to Insurance Committees, see title Work and Labour. 

\q) See titl^IjOcvL Government, Vol. XIX., p. 358. 

(r) National Insurance Act, 1911 (1 & 2 Geo. 6 , c. 66 ), s. 64 (2). 

(«) As to poor law authorities, see title Poor Law, Vol. XXII., pp. 624 
et aeq. 

(0 See p. 373 , ente. 

(a) National Insurance Act. 1911 (1 &; 2 Geo. 6. o. 66), s. 64 (3). The 
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869 . A local authority (6) may ju-ovide treatinoni in sanatoria 
and other institutions approved by the Local Govoriuneiit Board for 
insared persons (c) suffering from tuberculosis (d) resident outside as 
well as within the area of the local authority. The local authority 
may also provide for such persons treatment, otherwise tlian in 
sanatoria or other institutions, in a manner api)roved by the Local 
Government Board, if authorised by the Board to undertake such 
treatment (#')■ 

870 . An Insurance Committee (/) may, with the consent of the 
Insurance Commissioners (/), enter into agreements with any 
person or authority (other than a poor law authority (//) ) that, in 
consideration of such person or authority providing tr(3atment 
in a sanatorium or other institution or otherwise for persons 
recommended by the Committee for sanatorium benefit, the 
Committee will contribute, out of the funds available for sanatorium 
beneiit towards the maintenance of the institution or provision of 
such treatment, such annual or other payment, and subject to such 
conditions and for such period ns may be agreed (h). 
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Sun-SECr. 2 , — Infectious and Efudemic Diseases {i). 

(i.) Noiijicatton of Infutions Disease. 

871 . The term “ infectious disease ” jiicans any of the following Definition nt 
diseases, namely, Rmall-p(;x, clioleia, iliphtlieria, inombniuous '■ mfections 
croup, erysipelas, the disease known as scarlatina or scarlet fever, 
and iho fevers known by any of the following names : typhus, 
typhoid, enteric, relapsing, continued, or puerperal ; and includes, as 
respects any particular district, any infections disease to which the 


order may contain necessary supplemental provisions, including those 
relating to expenses (National Insurance Act, lull (1 2 Geo. 6, c. 55), 

B. 64 (3)). 

(b) This expression is not defined ; it appears to include a county council, 
but not a poor law authority ; see ji. 444, ante. 

(c) As to insured persons, sec title AVokk axd Labour. 

(d) Or any other disease as the Local (ioverninent Board, with tlni 
approval ot the Treasury, may appoint (National insurance Act, 1911 
(1 & 2 Geo. 5, c. 55), ss. 8 (1) (b), 10 (1) ). 

(fl) [hid., s 16 (1). And see order of the Local Government Board, dated 
20th July, 1912, containing regulations as to the carrying out of such treat- 
ment ; and see 76 J. P. (.Tournal) 376. 

(/) As to Insurance Committees and the Insurance Commissioners, see 
title Work and Labour. It is obligatory on such committees, for the 
purpose of administering “ sanatorium benefit ” (namely, treatment of 
insured persons in sanatoria or other iiistitutioiKs, or otherwise, when 
suffering from tuberculosis, or such other diseases as tlie Local Government 
Board, with the approval of the Treasury, may appoint (National Jnsuraifiee 
Act, 1911 (1 & 2 Geo. 6, c. 65), b. 8 (1) (b) ), to make arrangements to the 
BatisCaction of the Insurance Commissioners with persons or authorities 
referred to in the text, stipra {ibid., s. 16 (1) ). 

{g) As to poor law authorities, see title Poor Law, Vol. XXII., pp. 524 
et seq. 

(h) National Insurance Act, 1911 (1 & 2 Geo. 6, c. 66), s. 64 (4). 

(i) As to oases of infections disease on canal boats, see p. 605, post. At 
to the power of the guardians to take measures to prevent the spread of 
gmall-pox, see Vaccination Act of 1807 (30 & 31 Viet. o. 84), s. 28; and 
■ee p. 470, post. 
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Infectious Disease (Notification) Act, 1889 (j), has been applied by 
an order (/c) of the local authority of the district (t). 

872. The requirements as to notification of an infectious disease 
extend to persons suffering from such a disease, whether in any 
building (m), ship, vessel, boat, tent, van, shed or similar structui^ 
used for human habitation, other than hospitals for infectious cases, 
but do not extend to any building, ship, vessel, boat, tent, van, shed 
or similar structure belonging to the Crown, or to any inmate 
thereof, or to ships, vessels and boats belonging to a foreign Govern- 
ment (71). A ship, vessel, or boat lying in any river, harbour or 

{j) 62 & 63 Viot. c. 72. For tho notification of infectious disease 
in London, see Public Health (London) Act, 1891 (54 &; 66 Viet. c. 76), 
BS. 65—57. 

(k) Fourteen clear days’ special notice must be given to every member of 
the local authority of the intention to propose a resolution on the subject 
and of the meeting of the local authority for the purpose. If there is no 
usual mode of giving notices to attend meetings, the notice must be signed 
by the elerk and delivered to the member, or left at or posted to his usual 
or liist known place of abode in England. An order may be permanent or 
temporaiy, the period of its continuance being spet ified therein ; and it 
may be revoked or varied by the local authority. It is not valid until 
approved by the Local Government Board. "VVlien it is so approved, the 
local authority must give public notice thereof by advertisement in a local 
newspaper, and by handbills, and otherwise in such manner as it thinks 
sufficient for giving information to all persons interested, Tho local 
authority must also send ^ copy thereof to each registered medical practi* 
tioner whom, after due inquiry, it ascertains to be residing or practising in 
its district. The order will come into operation at such date, not earner 
than one week after tho publication of the first advertisement of the 
approved order, as the local authority fixes. In tho case of emergency, 
three clear days’ notice is sufficient, ^nd the resolution must declare the 
cause of such emergency and must bo for a temporary order. A copy 
thereof must be forthwith (see note {u), p. 448, post) sent to the Local 
Government Board and advertised, and the order will come into operation 
at the expiration of one week from the date of such advertisement, but, 
unless approved by tho Board, will cease to be in force at the expiration 
of one month after it is passed, or any e^arlier date fixed by the Board. 
The approval of the Board is conclusive evidence that the case was one 
of emergency (Infectious Disease (Notification) Act, 1889 (52 & 33 Viet, 
c. 72), BS. 5, 7). For London, see the Publio*Health (London) Act, 1891 
(64 & 66 Viet. c. 76), s. 66. The London County Council has the samo 
power as each eanitary authority has in respect of its own district to 
extend the definition so as to h-pply to every London district {ibid., 
a. 66 (6) ). - 

(Z) Infectious Disease (NotificaUop) Act, 1889 (52 & 63 Viot. c. 72), s. 6 ; 
Public Health (London) Act, 1891 (64 & 65 Viot. c. 76), s. 65 (8). Among 
diseases to which the Acts have been applied are acute poliomyclitiB, 
anthrax, cerebro-spinal fever, chicken-pox, glanders, hydrophobia, impetigo 
contagiosa, measles, mumps, ophthalmia neonatorum, rdthcln or miman 
measles, whooping cough, and yellow fever; see Thirty-ninth Annual 
Report pf the Local Government Board, Part II., pp. Ixxix., lixx ; and 
see order of Local Government Board, dated 16th August, 1912 (76 J. P. 
Journal, p. 402). Pulmonary tuberculosis was made notifiable to a limited 
extent by orders of the Local Government Board (see note (a), p. 464, 
poBt) made under other provisions. It is notifiable under some local Acts. 
As to the application of the Act to plague, cerebro -spinal fever, and acute 
poliomyelitis, see note (g|), p. 464, 

(m) See note (Z), p. 416, ante. For provisions with rwpeot to infections' # 
diseases in canal boats, see p. 506, post ; common lodging-houses, p. 612, 
post ; lodging-houses, p. 608,po«f ; and tents, Tfua?* sheds etc., p. 616, post. 
^(n) See Infeotious Disease (Notifloation) Act, 1^80 (52 & 53 Vict.'^o. 7,2K, 
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other water not within any urban, rural or port sanitary district (o), 
is deemed to be within the district of the local authority which 
nearest adjoin^ the place where such ship, vessel or boat is lying, 
onless the Local Government Board fixes a district for the 
purpose (p). 

873. Where an inmate of any building (g) used for human 
habitation, other than a hospital for infectious cases, is suffering 
from an infectious disease, the head of the family to which the patient 
belongs, and in his default the nearest relative of the patient 
present in the building or being in attendance on the patient, and 
in default of such relative every person in charge of or in attendance 
on the patient, and in default of any such person the occupier (r) 
of the building, must, as soon as he becomes aware that the patient 
is suffering from an infectious disease, send notice («) thereof to the 
medical officer of health of the district (£). 

BS. 13, 15 ; Public Ilealtb (London) Act, 1891 (64 & 66 Viet. c. 76), ss. 66, 60. 
As to the ownership of ships, see title SiirppiNO and Navigation. 

(o) The Infectious Disease (Notification) Act, 1889 (62 & 63 Viet. c. 72), 
ei^tonds to every urban, rural, and port sanitary district (Infectious Disease 
(Notification) Extension Act, 1899 (62 Ss 63 Viet. o. 8), s. 1(1) ). Except in 
Huddersfield, local Acts for a like purpose have ceased to operate (t7>id., 
ss. 1 (2), 2 ; Infectious Disease (Notification) Act, 1889 (62 Ss 63 Viet. o. 72), 
8. 14). A port sanitary district does not, for the purposes of these Acts, 
form part of any other district (ibid., s. 10). The local authority under th(j 
Acts 18 an urban authority, i.e., a borough council, or other urban district 
council, a rural district council, or a port sanitary authority, as the case 
may be (ibid.); and see pp. 372, 373, ante. The expenses of a local 
authority in executing the Acts are paid as part of the expenses of execut- 
ing the Public Health Acts (for a list of which see note (a), p. 361, a/nte), 
and, in the case of a rural authority, are paid as general expenses (Infec- 
tious Disease (Notification) Act, 1889 (52 Ss 53 Viet. c. 72), s. 9) ; and see 
pp. 380 — 382, ante. In London, the Corporation of the City of London 
and the metropolitan borough councils are the local authorities (Publio 
Health (London) Act, 1891 (64 & 65 Viet. o. 76), ss. 99, 110, 111 ; City of 
London Sewers Act, 1897 (60 Ss 61 Viet. c. cxxxiii.), ss. 3, 6, 7 ; London 
Government Act, 1899 (62 Ss 63 Viet. c. 14), s. 4); and see title 
Metropolis, Vol. XX., pp. 408 et seq. 

(p) Infectious Disease (Notification) Act, 1889 (62 & 63 Viet. o. 72), 
B. 13 (2) ; compare Publio Health Act, 1875 (38 Ss 39 Viet. c. 66), s. 110; 
see p. 433, ante. 

(q) Or any ship, vessel, boat, tent, van, shed or similar structure ; see 
p. 446, ante. 

(r) “ Occupier ” includes a person having the charge, management, or 

control of a building, or of the part of a building in which the patient is, 
and, in the case of a house the whole of which is let out in separate tenements, 
or in the case of a lodging-house the whole of which is let to lodgers, the 
person receiving the rent payable by the tenants or lodgers either on his 
own account or as the agent of another person, and, in the ease of a ship, 
vessel, or boat the master or other person in charge thereof (Infeotioiu 
Disease (Notification) Act, 1889 (62 Ss 63 Viet. o. 72), s. 16 ; Public Healch 
(London) Act, 1891 (64 Ss 65 Viet. c. 76), s. 141). With regard to a rent- 
coUocting agent, compare the similar reference in the definition of ** owner ** 
in the Publio Health Act, 1876 (38 Ss 39 Viet. o. 66), s. 4, and the oases 
referred to in note (o), p. 427, ante. , 

(«) The notice must be in writing or in print, or partly in both, and may 
be delivered to the officer, or posted to him, or left, at his office or residencie 
(Infections Disease (Notifioation) Act, 1889 (62 Ss 63 Vlot. o. 72), t. 8). 
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(t) For note (t), see next page. 



448 


PirjBLio Health and Local ADiuNisTRATroN. 


Sect. 4. 

Care of the 
Sick, and 
Preventive 
Measures. 

Notification 
by medical 
practitionsT. 


Infected 
person 
carrying on 
occup.'itioii. 


A medical practitioner attending on or called in to visit the 
patient must, on becoming aware that the patient is suiTering from 
an infectious disease, forthwith (k) send to the medical officer of 
health (a) a certificate (b) stating the name of the patient, the situa- 
tion of the building, and the infectious disease from which, in the 
opinion of such medical practitioner, the patient is suffering (c). 

(ii.) Exposure of Infected Persona and Things (d). 

(a) In Oeneral. 

874 . If, where the enactment is in force (e), any person knows 

As to London, see Public Health (London) Act, 1891 (54 & 55 Viet. o. 76), 
B. 65 (6). As to notice by a dairyman of infectious disease among his 
servants, see p. 459, nost. For terms relating to the notification of 
infectious disease, see kncyclopsndia of Forms and Precedents, Vol. X., 
pp. 393 — 400. 

it) Infectious Disease (Notification) Act, 1889 (52 & 63 Viet. c. 72), s. 3; 
Public Hcallh (London) Act. 1891 (54 & 55 Viet. c. 76), s. 65, A person 
who fails to give notice is liable on summary conviction to a fine not 
exceeding 40«., unless ho satisfies the couri. that he reasonably supposed 
notice had been given by a person on whom a prior liability to give it is 
impo.sed (Infectious Disease (Notification) Act, 1889 (52 be 53 Viet. c. 72), 
b. 3 (2) ; Public Health (London) Act, 1891 (54 & 65 Viet. c. 76) a. 55 (2) ). 
As to procedure in courts of summary jurisdiction, sco title Magistrates, 
Vol. XIX., pp. 689 et seq. 

(u) That 18 , within a reasonable time {Thomas v. No/ccs (1868), L. R 6 Eq. 
621 ; 80 © also Gilbert v. Endean (1878), 9 Ch, D. 259, 266, (^. A ; Thomas 
V. Eoles (1894), 58 J. P. 672). Where more than one medical practitioner 
attends a patient, the obligation to send a certificate seems imposed on 
each one, and each is entitled to a fee ; sco note (c), infra. 

(a) Where there are two or more such oflicers, the certificate must be 
given to such one of them as has ch.aTgo of the area in which the patient is, 
or to such other of them as the local authority may from time to time direct 
(Infectious Disease (Notification) Act, 1889 (62 & 63 Viet. c. 72), s. 4 (3) ; 
Public Health (London) Act, 1891 (64 & 56 Viet. c. 76), s. 65 (5) ). Failure 
to give a certificate is punishable summarily by a fine not exceeding 40«. 
(Infectious Disease (Notification) Act, 1889 (62 & 63 Viet. c. 72), s. 3 (2) ; 
Public Health (London) Act, 1891 (64 & 56 Viet. c. 76;, s. 55 (2; ). 

(b) Forms of certificate were prescribed by the Local Government Board, 
12th September, 1889 (Stat. R, & O, Rev., Vol. XI., Public Health, England, 
p. 1), and 3rd December, 1891 (for London) {ibid., p. 2), and must be 
gratuitously supplied by the local ahthority to any medical practitioner 
residing or practising in its district who applies for the same (Infectious 
Disease (Notification) Aqt, 1889 (52 & 63 Viet. c. 72), s. 4 (1) (2) ; Public 
Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 65 (3) ). Certificates 
received by a medical officer relating to patients within the Metropolitan 
Asylum District have to be dealt with in a special manner {ibid.j s. 55 (4) ). 
As to the Metropolitan Asylum District, see title Metropolis, Vol. Xa., 
pp. 411, 412. 

(c) Infectious Disease (Notification) Act, 1889 (52 & 53 Viet. c. 72), 
8. 3 (1) ; Public Health (London) Act, 1891 (64 & 66 Viet. c. 76), s. 66 (1) ; 
as to the fees payable to medical men in respect of such certificates, 
4see title Medicine and Fharmact, Vol. XX., pp. 338, 339 ; Infectious 
Disease (Notification) Act, 1889 (52 & 63 Viet. o. 72), s. 11 ; Public 
Health (London) Act, 1891 (64 Sc 56 Viet. c. 76), s. 67. As to medical 
inspection of ships, see, further, title Shipping and Navigation. 

(d) As to thG burial of bodies dying of infectious disease, see title Burial 
AND Cremation, Vol. III., pp, 649 et seq. For form of notice requiring 
disinfection of premises and chattels, see Enoyclopssdia of Forms ana 
Precedents, VoL X., p. 409. 

(s) l.e., where by an order of the Local Qorqniment Board under the 



449 


Part V.— Pbovisiojts in Resprot op PABTicfOT^B Mastbbs. 

f 

that he is suiTering from an infccfcious disease (/), he must not, 
under a penalty not exceeding 40^., engage in any occupation or 
carry on any trade or business, unless he can do so without risk of 
spreadfing the infectious disease (g)* 

sn. Any person who, (1) while suffering from any dangerous 
infectious disorder (/i), wilfully exposes (i) himself without proper 
precautions against ^spreading the disorder in any street, public 
place, shop, inn (A:), or public conveyance, or enters any public 
conveyance without previously notifying the owner, conductor, or 
driver that he is so suffering (1) ; or (2) being in charge of any person 
so suffering so exposes (t) such sufferer (/n); or (3) gives, lends, sells, 
transmits, or exposes, witliout previous disinfection, any bedding, 
clothing, rags, or other things whicli have been exposed to infection 
from any such disorder, is liable to a penalty not exceeding £5 (a). 

Public Health Acts Amendment Act, 1007 (7 Edw. 7, c. 53), s. 3, that Act 
is declared to be in force ; see p. 364, anf^. 

(f) This mean‘s any infectious disease to which the Infectious Disease 
(Notification) Act, 1889 (62 & 63 Viet. c. 72), for tho time being ^applies 
within the di<=itrici of the local authority (Public Health Acts Amenament 
Act, 1907 (7 Edw. 7, c. 63). s 13) ; and for the definition of “ infectious 
disease,” sec p. 445, ante Cerebio- spinal fever and acute poliomyelitis 
have, in effect, been included in the definition by the order referred to in 
note (< 7 ), p. 405. post, which makes the Public Health Acts Amendment 
Act, 1907 (7 Law. 7, c. 63), apply to these diseases throughout tho 
provinces without adoption 

(g) Public Health Acts Amendment Act, 1007 (7 Edw 7, c 63), 8. 62. 
In London, a peison so auffeiiiig must not milk any animal, or pick fruit, or 
engage in any occupation connected with food, or carry on any trade or 
business in a manner hkely to spread the infectious disease (Public Health 
(London) Act, 1891 (54 & 65 Viet. c. 76), s. 69, where the word 
“ dangerous ” is used before ” infectious ”). As to tho making of wearing 
api>arcl on piomises where there is seal lot fever or small-pox, or tho pro* 
hibitiou of home work whore there is infectious disease, see title 
Factories and Shops, Vol. XIV., p 462. 

(h) “ Dangerous infections disorder ” is not defined for the purpose of 
this provision It probably extends to all the diseases speoinod in tho 
statutory definition of ” infections disease ” giv^en on p. 446, ante ; 
coinparo nolo (tc), p. 4.5J, post, 

(i) A person, knowing his childien were recovering from small-pox, who 
took lodgings without disclosing the tacts, was held liable in damages for 
communicating the disease (Best v. Siapp US72), 2 C. P. D. 191, n.) ; and, 
as to the criminal liability, see title Nuisance, Vol. XXI., p. 536, note (<). 

ik) For the meaning of “inn,” see title Inns and Innkeepers, 
V.ok XVII., p. 302. 

(Z) As to the use of public conveyances for infectious cases, see, further, 
p. 462, post. 

(wi) Where the Public Health Acts .\inendment Act, 1907 (7 Edw. 7, 
0. 63), H. 62, is in force by an order of the Local Government Board (see 
p. 364? ante), the provision is to be read ajs if the words or causes or 
permit^ such suffemr to be so exposed ” were added. As to the liability 
of a medical man who walked with bis scarlet fever patient to a hospital, 
see Twnhridge Wells Local Board v. Bisshopp (1877), 2 C. P. D. 187. 

(n) Public Health Act, 1876 (38 A: 39 Vict. c, 66), s. 126. The^nalty 
is recoverable summarily {ibid., s. 261), or in the county court (tbid,^ 

8. 261) ; and see pp. 367 et sea., ante ; titles County Coubojs, VoL VIIL, 
p. B78 ; MaOistbates, Vol. XIX., pp. 689 et 8$q. A sufferer who, without 
previously notifying the owner or ^iver, enters a public douVeyanoe ia 
also to be orders by the court to pay to the owner liM driver the amount 
of any loss or expense they mi^y inonr in the dlldnfeotion of the conveysnoe 
(PubUo Health Act, 1875 (38 & 39 Viet. c. 66), 8. 126 ; see p. 462, past), 
[No proceedings are to be t^en against persons transmitting, with propec 
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876. It is an offence (o) to produce or attempt to pro^nee the 
disease of small-pox in any person by inoculation with variolous 
matter, or by wilful exposure to^ variolous matter or to any matter, 
article, or thing impregnated with variolous matter, or w^lully by 
any other means whatsoever to produce the disease in any person (p). 

877. Any person who, where the enactment is in force (q\ know- 
ingly casts, or causes or permits to be cast, into any ashpit, ashtub, 


preoantions, any bedding, clothiog, rags, oi other things for the purpose 
of having them disinfected (Public Health Act, 1876 (38 & 39 Viet. c. 66), 
s. 126, speciiioally applied to ships by Public Health (Ships, etc.) Act, 1886 
(48 &49 Viet. c. 36), s. 2, Schea. ; see note (^), P. 433, ante). The corre- 
sponding enactment in force in London (Pubho Health (London) Act, 1891 
(64 & 66 Viet. c. 76), e. 68) do^ not apply to public conveyances ; and as to 
public conveyances, see, further, note (c), p. 463, post. 

(o) Punishable summarily by imprisonment for not more than one month 
(Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 32), or a fine not exceed- 
ing £26 (Summary Jurisdiction Act, 1870 (42 it 43 Viet. c. 49), s. 4) ; and 
see title Magistkates, Vol. XIX., pp. 602 et seq. 

(p) Vaccination Act of 1867 (30 & 31 \ict. o. 84), s. 32. 

(q) l.e.t in any urban or rural district the local authority of which have 

adopted the Infectious Disease (Prevention) Act, 1890 (63 & 54 Viet. c. 34), 
8. 13 (see note (s), p. 451, post), by resolution at a meeting summoned by 
fourteen clear days’ special notice in the same manner as indicated in note (I ), 
p. 446, a/hie. As to publication of such resolution and as to forwarding a 
copy of the resolution to the Local Government Board (sec Infectious Disease 
(Prevention) Act, 1890 (63 & 64 Viet. c. 34), s. 3 ; ibid,). No objection to 
the resolution, on the grounds that notice of the intention to 2 )ropose it 
was not duly given, or that it was not sufiloiently published, can be made 
after three calendar months from the date of the first advertisement thereof. 
All or any of the sections of the Act may thus he adopted {ibid.) and 
supersede similar provisions in any local Act {ibid,, s. 19). An adopting 
resolution may bo rescinded by a resolution of the local authority to which 
the same provisions as above with respect to notice, publication etc. apply 
{ibid., s. 21). The Act applies to the infectious diseases specifioally men- 
tioned in the Infectious Disease (Notification) Act, 1889 (52 & 53 Viet. c. 72) 
(see p. 446, ante), and may be applied to any other infectious disease in the 
same manner (see note (^), p. 446, ante) an that Act may bo applied 
(Infectious Disease (Prevention) Act, 1890 (63 & 64 Viet. o. 34). s 2). 
Obstruction of any olTioer, or of the execution of any justices’ order, and 
ofCenoes for which no specific penalty is imposed, are punishable by a penalty 
not exceeding £6, and a doily .penalty not exceeding 40«. {ibid., s. 16). 
Penalties are recoverable summarily on the prosecution of the local autho- 
lity or of its duly nnthorisod officer but not otherwise, and are paid to the 
local authority {ibid , s. 18) ; and see note (s), p. 451, post. In the provinoos 
the Infectious Disease Prevention Act, 1890 (63 & 54 Viet. o. 34), is, for 
the purdose of the treatment of cerobro-spinal fever and acute poliomyelitis, 
everywhere in force, without adoption (Public Health (Cerebro-Spinal 
Fever and Acute PoliomyelitiB) Bcgulations, 1912 ; see note (q), p. 466, 
poet). In London, jiro visions corresponding to the several provisions of the 
InfeotiouB Disease (Prevention) Act, 1890 (63 & 54 Viot. o. 34), are in force 
without adoption, namely. Public Health (London) Act, 1891 (64 & 65 Viet. 
*c. 76), BS. 68, 60- 02, 66, 67, 71 — 74, 110. Any powers, rights, duties, 
capacities, abd obligations under the Infeotious Disease (Prevention) Act, 
1600 (63 & 64 Viet c. 34), with modifications, may, by order of the Local 
Government Board, be assigned to any port sanitary authority (Public 
Health (Port^ Art, 1896 (69 & 60 Viot. o. 20). By the Port Sanitary 
Authorities (Aeai^iuieat of Powers) Order, 1912 (76 J. P. Journal, p. 416)t 
powers oontaloM in the Infectioua Disease (Preventioh) Act, 1890 (68 & M 
Viet. 0 . 34b were with certain modificatlous assigned to all port 
sanita^ authorities other than that of the London; see notc-<tb' 

p. 468i posU AA to port sanitary authoritien^ sfiA p. 873, aiUs. » 
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or other receptacle for the deposit of refuse matter, any infectious Sjbot. 4 . 
rubbish (r), without previous disinfection, is guilty of an offence (s). Care of thf < 

878. Where the enactment is in force (a), a person must not, PremW^ 

under a penalty not exceeding 40«., take or send to any public wash- Measures^ 
house or to any laundry, for the purpose of being washed, any ■" 
bedding, clothes, or other things which he knows to have been cfo^not 

exposed to infection from any infectious disease (1>), unless they toSronttc 

have been disinfected by or to the satisfaction of the local 
authority (c) or their medical officer, or of a legally qualified medical 
practitioner (f/), or are sent to a laundry with proper precautions for 

the i)iirposo of disiiifection, with notice that they have been exposed . 
to infection. The local authority (c) may, on application, pay the 
expenses of disinfection if carried out by it or under its direc- 
tion (e). 

879. Whore the enactment is in force (a), a person who knows Library 

that he is sufiering from an infectious disease (/>) must not take any iJooks. 
book or use or cause any book to be taken for his use from any 

public or circulating library; nor may a person permit any book 

taken from such a library, and under his control, to be used by any- 
one whom he knows to be sufiering from an infectious disease(6),* 

nor may a iiersoii return to any such library any book \\hich ho 
knows to hav'e been exposed to infection from any infectious 
disease (b), or permit any such book under hia control to be so 
returned, but he must give notice to the local authority (c) that the 
book has been so exposed to infection, and the authority must cause 
the book to be disinfecU'd and returned to the library, or to be 
destroyed, and if destroyed must pay to the proprietor of the library 
the value of the book (./’). 


880. Any local authority may direct the destruction of beddings destruction 

clothing, or other articles, 'w hich have been exposed to infection mfpcted 
bedding and 

(r) This, apparently, means any ^vaste matters cast into an ashpit etc. 
which have been exposed to infection Irom any disease to which the Act 
applies : see note {q), p. 450, ante. In the enactment in force in London (see 
note («), infra) the woi da are “any rubbish infected by a dangorous infectious 
disease,” and such disease is dodned in terms similar to the definition on 
p. 445, ante ; see note (k), p. 446, ante. 

(s) Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 13. 

Notice of this provision must be given to the occupier of any house in 
which the local authority is aware there is an infectious case (ibtd., s. 14). 

As to the penalty and its recovery, see ibid., s. 1 0 j note {q), p. 450, ante F or 
the similar provisions in force in London, see Public Health (London) Act, 

1891 (64 & 66 Viot. o. 76), s. 62. On request of the master of any house, 
the sanitary authority must remove and disinfect or destroy such 
infectious rubbish {ibid.). 

(a) See note (e), p. 448, ante ; and see p. 364, ante. 

\h) See note (/), p. 440, ante. 

(a) That is, an urban sanitary authority, an urban district council, or ■ 
rural district council (Public Health Acts Amendment Act, 1907 (7 £dw. 7» 
e. 68), 8. 13); and seep. 372, ante. • 

(d) That is, one who is remstered under the Medical Aotfl; see titlo 
MsmoiNB ANP Pharmacy, Vol. XX., pp. 325 ei eeg. 

J Public Health Acts Amendment Act, 1907 <7 Edw. 7, c. 63), s. 65. 

I Ibid., a. 69. Offences are punishable by a penalty not exceeding 40«. 
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from a dangerous infectious disorder (^), and may give compensa* 
tion for the same (h). 


(b) Um of PuUib VehicleB. 

881 . Every owner or driver of a public conveyance (i) must, 
under a penalty not exceeding ii 5 (k), immediately provide for its 
disinfection after it has to his knowledge conveyed any sufferer from 
a dangerous infectious disoi der (q), but he cannot be compelled to 
convey such a sufferer until ho lias been paid sufficient to cover any 
loss or expense incurred in disinfecting (t). 

882 . Any person, where the enactment is in force (?«)* hires 
or uses a public conveyance, other than a hearse (n), for the convey- 
ance of the body of a person who has died from any infectious 
dLhease(o) without previously notifying to the owner or driver that 
the person has so died, aud, after any such notification, any owner 
or driver who does not immediately afberw'ards provide for the 
disinfection ol such conveyance so used, is guilty of an offence (p). 

883 . If, where the enactment is in force (7), any person suffering 
from any infectious disease (1) is convened in any public vehicle (i), 

(q) See note (/0» p. 449, ante. 

{h) Public Health Act, 1875 (38 & 39 Viet c. 65), s 121. The provision 
applies to ships (Public Health (Ships, etc.) Act, 1886 (48 & 49 Viet c. 35), 
B. 2, Sched. ; see note (9), p. 433, ante). As to the provisions iu force in 
lioudon, see note (m), p. 4.56, post. A medical officer of health cannot with- 
out authority direct the destruction of any articles ; and, if he does so, 
compensation is not payable by the local authority {Garlick v KnoitingUy 
Urban IHbtnct Council (1904), 68 J. P. 694). It is probable that compen- 
sation is claimable notwithstandiup the word “may” is used. “The 
onablmg woids arc construed as compulsory wherever the object of the 
power 18 to effectuate a legal right” {Julius v. Oxford {Lord Bishop) (1880), 
6 App. Cas. 214, per Loid Blackburn, at p. 241). For the deteimination 
of compensation, see Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 308 ; 
Linqke v. Christchurch Corporation (1012), 76 J. P. 265; and see title 
(’OMPULSORY Purchase op Land and Compensation, Vul. VI., p. 163. 
The claimant must not himself be in default. For form of order for 
destruction, sec Encyolopsedia of Forms and Precedents, Vol. X., p. 405. 

(i) A licensed “ hackney carriage ” or “ omnibus ” (see title Street 
AND Aerial Traffic) is a publio conveyance ; but whether any vehicle 
which does not ply for hire and is let only by private arrangement comes 
within the piovision is not clear . see also note (n), infra. 

{k) Recoverable summarily (Public Health Act, 1876 (38 & 39 Viet, 
c. 65), 8. 251), or in the county court {ibid., s. 261) ; and see pp. 307 et sea., 
ante ; titles County CourIcs, VoL VHl ,p. 678; Magistrates, Vol. XIX., 
pp. 680 ei eeg. 

{1) Publio^CAhh Act, 1876 (38 & 39 Viet. o. 66), s. 127. As to the 
liability of drivers of hackney carriages and omnibuses to carry passengers, 
see title Street and Aerial Traffic. 

(m) See note (g), p. 460, ante. 

(n) Sec note (1), supra. The reference to “hearse” suggests a wide 
meaning to the ( xpression “ public conveyance.” 

(0) See p. 446, ante,' and see note (9), p. 460, ante. 

ip) Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet. 0 . 34), b. 11. 
As to the p^alty^ and its recovery, see ibid., s. 16: (?)> P* 460, ante. 

For the simiiir provisions in force in London, see Public Health (London) 
Act, 1891 (64 & 66 Viojk 0. 76), ss. 74, 117. 

(g) Sea note («), p. 448, ante ; and see p. 364, ante. 

(r) See note (/), p. 449, ante, ^ 
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the owner or driver, as soon as it comes to his knowledge, must, 
under a penalty not exceeding £5, give notice to the medical oflScer, 
and cause such vehicle to be disinfected, and the owner or driver 
is entitled to recover in a summary manner from the person so 
conveyed, or from the person causing that person to be so conveyed, 
a sufficient sum to cover any loss and expense incurred by him in 
connection with such dibinfoctioii. When so requested by the owner 
or driver of such public voliicle, the local authority (s) mast provide 
for the disinfection of the same free of charge, except in cases where 
the o^^ner or driver conveyed a person knowing that ho was suffering 
from infectious disease (t). 

884. Where the enactment is in force (u), the owner or driver of 
a public vehicle used for the carrying of passengers at sepaiate 
fares (a) must not knowingly convoy, and any other person nmstnot 
knowingly place, in any such public vehicle, a person suffering from 
any inlectious disease (b), and a person so suffeiing must not enter 
any such \ elude (0- 

(c) Sihool AtUndarue • 

885. Where the enactment is in force (d), no person being the 
parent or having the care or chaige of a child within the district of 
the local authouty (c) who is or has been suffeiing fiom infectious 
disease (/i) or has been oxiiosed to infection must, alter a notice from 
the medical officer that the child is not to he sent to school, permit, 
under a penalty not exceeding lOs., such child to attend school 
without having piocured from the medical officer a cortiticito, which 
is granted free of charge upon application, that in his opinion such 
child may attend without undue li&k of communicating such disease 
to others (J ). 

886. The local authority, or any two inembeis acting on the 
advice of the medical officer, may require eitliei the do'juro of any 
public elementary school, or any department, or the exclusion of 
certain children tor a specified time, with a view to pro willing Iho 
spread of disease or any danger to health from the cundition of the 
school (flr). 

(a) See note (df P 451, ante. 

It) Public Health Acts Amendment Act, 1907 (7 ICdw 7, c .'39), h 04. 
As to London, see note (c), %nffa 

(u) See note (e), p 448, ante , and see p 364, anU 

(a) In other words a public omnibus, see title Simi.r and Airial 
Traffic. 

(b) See note (/), p. 449, ante. 

ic) Public Health Acts Amendment Act, 1907 (7 Edw 7, c .53), s 63, 
and see p 449, ante. Offences are punishable by a poimlty not exceeding 
409. ; and see pp 367 segf., ante. In London a similar piuhibition apphes 
to all pubhe vehicles, and subject to tins a provision to notice and 
disinfection, like that m the preceding paragraph (see p. 4'>2, ante), applies; 
see Public Health (London) Act, 1891 (64 A, 65 Viot. c 70), s. 70. 

(d) See note (e), p. 448, ante , and see p 364, ante. 

(e) See note (o),p io\, ante. , 

if) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 67. 

&) Code of Regulations for Public Elementaiy Schools, 1912, art. 57, 
wmeh applies both to England and to Wales. As to the Code, see title 
Eduoaxiok, Vol. XII., pp. 10, 11. See also Code of Regulations for Public 
Elementaiy Schools, 1812, art. 57. 
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<!«■ 

887. Where the enactment is in force (/i)» the princi]^! of a 
school in which any scholar is suffering from an infectious disease (t) 
must, if, required, furnish to the local authority, within a reasonable 
lime fixed by the authority, a complete list of the names and 
addresses of the scholars in or attending at the school or any 
specified department thereof, other than boarders; and the local 
authority is to pay for every list so fnriiislied the sum of 6d., and, if 
the list contains not less than twenty-five names, a further sum of 
fid. for every twenty -live names (k). 

(iii.) Trenfmcnt of In/eded Persoyis. 

888. Where any suitable lios})ital or place for the reception of the 
sick is provided within, or within a convenient distance of, any 
district of a local antliority, any jierson who is suffering from a 
dangerous infectious disorder (i), and is without proper lodging or 
accommodation (w), or lodged in a room occupied by more than one 
family, or in any coininon lodging-house, or is on board any ship or 
vessel (n), may, on a ccriificati* signed by a higally qualified medical 
practitioner {<»), and with the consent of the Kuperinteiiding body of 
such hosjjiial or place, Iwi removed tlv re at the cost of tho local 
authority (p) by order of any justice or, in tho case of a lodger in a 
common lodging-house, of the local authority, addressed to any 
constable or officer of the authoril}^ (q), 

889. Where the enactment is in force (?*), any justice of the peace, 
upon proper cause shown to him, may make an order directing the 

{h) Sco no<c (fl), p. 448, ante ; ami see p. 804, ante. 

(i) So« note (/), p. 410, ante. 

{!() Public Hcs'ilth Acts Amendment Act, 1007 (7 Edw. 7, c. 53), b. 6S. 
Failure to comply with the x)rt)Vi8ion ia punishable by a penalty not exceed- 
ing 40s (dud.). As to Icgrl procoeilings, sec pp. 307 ctseq., ante ; and, as to 
apyieal to quarter sep'^ions, see Public lleallh Acts Amendment Act, 1907 
(7 Edw. 7, e. 53), s. 7 ( 1 ) ; title Local Government, Vol. XIX., pp. 387, 388. 

(Z) See note (h), p. 140, ante. 

(w) This rcfei'.s not merely to tho needs of the patient, but also to the 
danger which may be eaused to others {WaiwicJc v. Graham^ [1899] 2 Q. P. 
101). But whore the Public Health Acts Amendment Act, 1907 (7 7, 

e. 63), B. 05, IS in loiec (see note (<?), p. 448, ante; and sec p. 304, ante) the 
provision in tlie text,, sup) a, applies to all cases of persons suffering from 
any dangorous infect ions disease and being in or upon any house or 
premisefl where they cannot be effectually isolated so as to prevent the 
spread of tho disease. 

(to) Tho provisions- of the Public Health Act, 1875 (38 & 39 Viet. c. 5.5), 
B. 124, are spcciiioiilly applied to ships by the Public Health (Ships, etc.) 
Act, 1885 (48 & 49 Viet. c. 36), s. 2, Sebed. ; sec note (g), p. 433, ante. 

(o) That is, one who is registered under the Medical Acts ; see title 
Medicine and Pii vrmacy, Vol. XX., p. 326. For form of certificate of 
medical practitioner advising removal of infectious person, see Enoyclo- 
jxedia of Forms and Precedents, Vol. X., p. 406. 

. (p) Affrpoment.s ior this purpose may bo entered into under tho Public 

Health Act, 1875 (38 & 39 Viet. c. 66), s. 131 ; see pp. 433 et seq., ante. 
For the “ local aulhority,” see p. 372, ante. 

(q) Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 124. Disobedience 
to or obstructeon of the order is punishable by a penalty not exceeding £10 
{ibid.); and see pp 367 et seq., ante. In proceedings for recovery of the 
penalty the order oannot be questioned (R. v. Dav^t [1899] 2 Q. B. 301). 
For Bimilar provisions in force in London, see Public Health (London) Act, 
1891 (64 & 66 Viet. c. 76), s. 66 (1) (2). 



Part V.— Pbovwions in Respeot of Partioitlab Matters. 


455 


detention in a hospital for infectious disease, at the cost of the local 
authority (#), of any person therein suffering from any infections 
disease (s) who would not, on leaving such hospital, be provided with 
lodging or accommodation in which proper precautions could be 
taken to prevent the spreading of the disorder by such person. 
Such order may bo limited to some specific time, but any justice 
may enlarge such time as often as may appear to him to be 
necessary. Any officer of the local authority or inspector of police 
acting in the district, or any oflicer of the hospital, may take all 
necessary measures and do all necessary acts for enforcing the 
execution of any such order ( 1 ), 

890. A local authority may make regulations (to be approved 
by the Local Government Board and enforceable by penalties not 
exceeding 40.v. («)) for removing to and keeping in a hospital (r) 
persona brought within its district by any ship or boat who are 
infected with a dangerous infections disorder (u>). 

891. The local authority may, whero the enactment is in fordb (a;), 
from time to time provide temporary shelter or house accominoda' 
tion, with any necessary attendants (rt), for any person wlio leaves 
a house (/;) after any infectious disease has ajipeared therein (c). 
To any such temiiorary slicltcr or house accommodation so 
provided the local authority may, on the apiiearanco of any 


(«) Pee p. 44(5, nnle; and see note (o), p. 460, ante. 

(<) TnEcctious Diseaso (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 12. 
For the similar provision in force in Loudon, see Public Health (Loudon) 
Act, 1891 (54 ^ 55 Viet. c. 76), s. 67. 

{u) As to the recovery of penalties, see pp. 367 ct aeq , ante. 

(v) To which fclie local authority (see p. 372, ante) is entitled to remove 
patients; sec preceding provision in the text, supra. 

(w) Public Health Act, 1876 (38 & 39 Viet, c 66), s. 126, speciQcally 
applied to ships by the Public Health (Shijis, etc.) Act, 18.85 (48 ifc 49 
Viot. 0 . 35), 8. 2, Sched. ; see note {q), ]). 433, ante As to “ dangerous 
infectious disorder,” seo note {h), p. 449, ante In the model rcffula- 
tiona , framed by the Local Government Board, the expression is delined 
to mean small-pox, diphtheria, monibranous croup, Bcarlatma or scarlet 
fever, typhus lever, typhoid or enteric fever, relapsing fever and con- 
tinued fever. In London, bye-laws on tho same subject may be made by 
any sanitary authority (Public Health (London) Act, 1891 (64 & 66 Viot. 
c. 76), s. 66 (3) ). As to medical inspection of ships, see, further, title 
Shipping and Navigation. 

(®) J.e., the Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53) j 
see note (e), p. 448, ante ; and seo p. 364. ante. 

(а) As to the provision of similar accommodation for members of the 
family in which infectious disease has ax>pearod, see p. 459, pod. 

(б) Here the word ** house ” includes any tent, van, shod, or similar 

structure used for human habitation, or any boat lying in any canal or 
other water within the district of the local authority and used for tho like 
purpose (Public Health Acts Amendment Act, 1907 (7 PMw. 7, c. 63), 
8, 61 (3) ) ; see, further, ihid., s. 13 ; note {g), 401, (Mite. 

(o) Ibid., 8. 61 (1). Where this provwion is in force (sec note (s), p. 448, 
ante ; and see p. 364, ante), the local authority may exerciso^the powers of 
the Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 16 
(see p. 460, post), without adoption, with the extenaioa shown in the text, 
Mcpm, and, lor the purpose of providing shelter or house accommodation, 
may borrow under the Public Health Acts (Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, 63), B. 01 (1) ) ; see pp. 382 et seq.^ ante. 
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infectious disease (<i) in a house (t), and op the certificate of the 
medical offieor, cause any person, who is not himself sick and 
who consents, or whose parent or guardian (where the person is a 
child) consents, to be removed (/). In the like case, on the like 
certificate, the local authority may cause any such person, who does 
not consent, to be so removed where two justices, on the application 
of the local authority and on being satisfied of the necessity of 
the removal , make an order for the removal, subject to such con- 
ditions, if any, as are imposed by the order. The removal must be 
effected, and the conditions of any order satisfied, without charge to 
tho person removed or to the parent or guardian of that person (/). 

892. A local authority may, where the enactment is in force (^f), 
provide nurses for attendance on patients suffering from any 
infectious disease {< 1 ) vho, owing to want of accommodation at the 
hospital or danger of infection, cannot l>o removed to the hospital, 
or in cases wliero removal to the hospital is likely to endanger the 
IDatioiits* lioallli ; and may cliaige reasonable sums for the services of 
such nurses (/j). 


(iv.) JDiain/ccttm of llousea and Articlea. 

893. Any local authority may provide a proper place (i), with all 
necessary apparatus and attendance, for the disinfection, free of 
charge, of inloctcd bedding, clothing, or other articles (.;). 

894. Tlio authority, or its medical officer of health if generally 
empowered by it in that behalf, may, where the enactment is in 
force (A), by written notice require the owner of any infected 
article (/.) to cause it to be delivered over, under a penalty not 
exceeding JilO, to an officer of the authority for removal for 
disinfection (/a). 


(d) See note f/), p. 449, ante. 

(c) See note (r«), ]i. 455, ante. 

If) Viiblio Health Acts Amendment Act, 1907 (7 Edw. 7, e 63), 

8. 61 (1). Disobedience or obstnictioii of an order is punishable by a 
penalty not exceeding £6 {ibid., s, Qi (2) ). As to legal proceedings, see 
pp. 367 et 8cq., ante 

(g) I.e., tho Public Honlth Acts Amendment Act, 1907 (7 Edw. 7, o. 53) ; 
see note {e), p. 448, ante ; and see p. 304, ante. 

(h) Public Ile.'iltli A-cts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 67. 

(i) T)iis may be in an adjoining district, with the consent of the local 
authority of that district (Public Health Act, 1875 (38 & 39 Viet. o. 66), 

B. 286). For the “ hical authority,” see p. 372, a/nte. 

(y) Jbid., s. 122, In London the corresponding provision makes it 
obligatory on the sanitary authorities to provide such places, and they may 
comoine lor the juirposo (Public Health (London) Act, 1891 (54 & 55 Viet. 

. c. 70), 8. 69). ■ 

(/c) I.e., tho Infectious Disease (Prevention) Act, 1890 (63 & 64 Viet. 
0 . 34); see note (</), p. 450, ante. 

(l) The words ;uo “ bedding, clothing, or other articles which have been 
exposed to tb© infection of any infectious disease ” (Infectious Disease 
(Prevention) Act, 1890 (63 & 64 Viet. c. 34), s. 6). 

(m) Ibid. The articles must be brought back and delivered to the 

owner free of ohaige, and be is to be compensated by the local authority if 
any of tbens suffer unnecessary damage. The oompensation is recoverable 
iD, and in case of dispute settled by, a summary jurisdietion ,, 
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895. Where the enactment is in force (»i), every person who 
ceases to occupy any house, room, or part of a house in which 
any person has, within six weeks previously, been suffering from 
anv infectious disease, without having it and all articles therein 
liable to retain infection disinfected to the satisfaction, as certified 
by him, of a registered medical practitioner, or without first giving 
to the owner of such house, room, or part of a house, notice of the 
previous existence of such disease, is liable to a penalty not exceeding 
jG10(o). Every person ceasing to occupy any house, room, or part 
of a house, who, on being questioned by the owner thereof, or by 
any person negotiating for tlic hire thereof, as to tho fact of there 
having, within six weeks previously, been therein any person suffer- 
ing from any infectious disense, knowingly makes a false answer is 
liable to a penalty not exceeding d;10 (o). 

896. Any person letting, or showing for the purpose of letting, for 
hire any house or part of a house, who, on being questioned by any 
person negotiating for the hij o as to tho fact of there being, or, within 
six weeks previously, having been therein any person suffering from 
a dangerous infectious diBoidcr(p), knowingly makes a false answer, 
is liable to a penalty not exceeding £20, or to imprisonment with or 
without hard labour for not more tliaii a month (q), 

897. Any person who knowingly lets for hire any house, room, 
or part of a house (?•), in which any person has boon suffering from 
any darig(3rons infectious disorder (jff, without having it, and all 
articles therein liable to retain infection, disinfected to tho satis- 
faction, as certified by him, of a legally qualified medical practitioner, 
is liable to a penalty not exceeding Jb‘20 (s). 


(Infeclioiia Disease (Prevention) Act, 1890 (r»3 & 64 Vici. c. 34), s. 6) 
111 London the coriespondiug provision authorises lemoval fur destruc- 
tion or disinfoctioij, subject to compensation (Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 70), s. 61). For futtljor provisions as to tho 
purification of filthy and dangerous articles, see p. 008, post. For forms ot 
notice requiring tho disinfection of articles, see Encyclopaedia of Forms 
and Precedents, Vol. X., pp. 403, 409. 

(n) See note (q), p. 450, ante. 

(o) Infectious Disease (Prevention) Act, 1890 (53 & 64 Viet. c. 34), s. 7. 
Notice of tliis provision must bo given to tho occupier of any house in 
which the local authority is aware there is any infectious case s. 14). 
As to the infectious diseases to which these enactments apply, see pp. 446, 
460, note {g), ante. For the similar provision in force in London, see Public 
Health (London) Act, 1891 (64 & 66 Viet. c. 76), s. 65. As to tho liability of 
landlords for the habitable state of premises lot by them, sec title Landlord 
ANto Tenant, Vol. XVIII., pp. 602 — 505; and see note (/), p. 528, post. 

ip) See note (A), p. 449, ante. 

Iq) Public Health Act, 1876 (38 & 30 Viet. c. 65), s. 129. Proeeedinga 
may be summary {ibid., s. 261) or for a penalty only in the county court 
{ibid., 8 . 261) ; and see pp. 367 et ecg , ante , titles Pounty Courts, 
Vol. VIII., p. 678 ; Magistkate.s, Vo? XIX., pp. 589 ef seq. As to the 
London provision, see the Public Health (London) Act, 1891 (64 & 65 
Viet. c. 76), S3. 64, 117. * 

(r) Admitting entrants to a night shelter at one penny per head is not 
a letting within the provision {Coklough v. Edwards (1603), 67 J. P. 772). 

(a) PubUo Health Act, 1876 (38 & 39 Vioi.e. 66), s. 128. llie seotloa 
ajmues to ships (Public Health Ships, etc.) Act, 1886 (48 4c 49 Viot. o. 36), 
•. 2. Sehed. : see mb6 {g), p. 433, ante. For the similar provision in lores 
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898. If, Avliere the enactment is in force (t), the medical officer 
of health, or any other legally qualified medical practitioner, certifies 
that the cleansing and disinfecting of any house, or part of a house, 
and of any articles therein likely to retain infection, or the destruc- 
tion of those articles, would tend to prevent or check any dangerous 
infectious disease (?/>), the local authority (r) must serve notice on 
the master (w), or, wliere the house or part is unoccupied, on the 
owner (a) of the house or part, that such cleansing, disinfection or 

in London, see Public Health (London) Act, 1891 (.'54 & 66 Viet. c. 76), 
s. 03. The penalty is recoverable aninmarily (Public Health Act, 1875 
(38 Sc 39 Viet. c. 66), n. 251), or in the county court (ibid., s. 261) ; and boo 
pp. 367 et seq., ante; titles County Coukts, Vol VIII., p. 678; Magis- 
trates, Vol. XIX., pp. 689 H seq. As to the mimical inspection of ships, see, 
further, title Shipping anii Navigation. For the duties of innkeepers in 
this respect, bcc title Inns amd Innkeepers, Vol. XVII., p. 311. 

(/) l.e., the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), B. 66 ; SCO note (e), p. 448, ante ; and see p. 3G4, ante. The matter 
dealt with in the text, supra, forms .dso the subject of the Public Health 
Act, 1876 (38 & 39 Viet. c. 6'>), s. 120 ; and of the Infectious Disease (Pre- 
vention) Act. 1890 (63 64 Vict. c. 34), 5, which is in force where 

fl<1opU'd (.SCO note (q), p 450, mile), and in ttial case repeals and supersedes 
the Public Health Act, 1875 (38 & 39 Vict. c. 55), s 120. But iioithor of 
those provisions is superseded by the Public Health Acts Amendinont Act, 
1907 (7 Kdw. 7, c. 53), s. 66, which is an additional provision. The three 
enactments ditlcr in details ; (1) the Public Health Act, 1876 (38 & 39 
Vict, c. 65), 8. 120, coiit<'m plates that the local autboiity will cleanse and 
disinioct only in def.inlt of the owner or occupier, whilst the other enact- 
inonts are framed on the assumption that tho local authority will do the 
work. Tho Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 120, and tho 
Infectious Disease (Prevention) Act, 1890 (63 & 54 Vict. c. 34), s 5, deal 
with cases of infection from “ infectious disease,” whicli for the imrposc 
of the latter provision means any disease to which the Infectious Disease 
(Prevention) Act, 1800 (53 & 54'Vict. c. 34), applies (see note (i)-), p. 450, 
ante), and tho cxjieiiscs may be charged on tho owner or occupier. The 
Public Health Acts Amendinont Act, 1007 (7 Edw 7, c. 63), s. 66, is 
restricted to infection from any “ dangerous infectious disease ” (for 
dennitiou see ibid,, s 13 ; note (7»), p. 449, ante), and provides that whore 
the cleansing, disinfection or destruction is performed by ofTicers of the 
local authority, it shall be at tho cost of the authonfy ; and see. ,i8 to 
destruction ot bedding, p. 451, a7ite. The Public Jleaich Act, 1875 (38 
& 39 Vict. c. 55). s. 120, applies to sldps in the same manner as it does to 
Louses, tho m.ostor or other person in charge being deemed to be the 
occupier (Public Health (Ships, etc.) Act, 1885 (48 & 49 Vict. c. 35), 
B. 2, Sohed. ; see not© (q), p. 433, a/nie) ; but in provincial port sanitary 
districts tho cnaotineht is superseded, and a modification of the Infectious 
Di8ease'(Prevention) Act, 1B90 (53 & 54 Vict. c. 34), s. 5, applies to ships ; 
see Port Sanitary Authorities (Assignmerit of Powers) Order, 1912 (76 J. P. 
(Journal), p. 415); and see note (/), p. 459, posf. 

(w) As to “ inh elious disease,” see pp 445. 449, note (/), ante. The text 
applies to dangiuous infectious disease only,” but all those specifically 
mentioned in the statutory definition may be dangerous ; and see note (f), 
supra. 

(v) See note (e), p. 451, ante. 

(w) “ Master *’ means the person in occupation of or having the charge, 
management, or control of tho house or part of a house, and where the 
house is wholly let. out in separate tenements, or is a lodging-house wholly 
let to lodgers, inchidos the person receiving the rent payable by the tenants 
or lodgers cither on his own account or as the agent of another person 
(Pub^ Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), s. 66 (6) ) 
and, as to a rent-collecting ^ent, see note (r), p« 447, ante. For formt of ^ 
Aotioe, see Encyclopaedia of Forms and PreoedentB, Vol. X., pp. 403, 409.; 

(a) For the meaning of ” owner,” sec noto (o), p. 427, ants. * 
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desfcmctlon will bo done by Ihe authority unless he(6) informs the 
authority within twenty-four hours that he will do so to the satisfac- 
tion oi the medical officer or of any other legally qualified medical 
practitioner within a time fixed in the notice. If the master or 
owner does not so inform the authority, or, having informed it, 
does not do the v/ork within the time fixed, or if ho without any 
Biicli notice gives his consent, the house, or part, and articles must 
be cleansed and disinfected, or the articles destroyed, by the officers 
and at the cost of the local authority under the superintendence of 
the medical officer (c). The local authority, for this purpose, may 
enter by day(d) on any premises (e). Compensation, recoverable 
summarily, is payable by the local authority for any unnecessary 
damage caused in disinfecting or for the destruction of any 
article (/). 

899. 'J’lie local autliority must, where the enactment is in 
force (jf), frojii lime to tiTiio provide, free of charge, temporary shelter 
or house accommodation, with any necessary- attendants, fgr the 
members of any family in which any infectious disease has apj)eared, 
who have been compelled to leave tlioir dwellings for the purpose of 
enabling such dwellings to be disiiifeclod bj" ilm local aiitbonty (/<), 

(v.) Cov'sholi, Dan tea, ahd AfUhahopa. 

(a.) Inferhoua Dtaeaae in Dantes etc. 

900. Every dairyman (0> where the enactment is in force (A:), 
who supplies milk within the district of the local autliority (/) from 
premises, whether within or beyond the district, must, under a 
penalty not exceeding •lO.s., notify to the medical officer all oases 
of infectious disease (/;/) among persons engaged in or in connection 


(b) I.e., the master or owner ; see p. 458, ante. 

(0) Public Health Acts Amendment Act, 11)07 (7 Edw. 7, c 0 : 1 ),h 66(1), (2). 

(d) That is, between 0 a.m. and l) p.m. (ibid , s. 66 ( 6 ) ). 

(e) Ibid., s. 60 (3). 

(f) Ibid , s 60 ( 4 ). The coinpensai ion would be recoverable as a civil 
debt (Summary Junsdiclion Act, 1871* (42 & 43 Viet, c, 49), s. S-i) ; see 
title Magtstuates, Vol. XIX , p. (309 .Similar provisions are in force in 
Loudon (Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 60 ( 1 ). 
(2), (3), (5) ). See further as to the purihcatioii of filthy or imwholesoiiK* 
houses, p. 608, post. 

(g) See note ( 7 ), p. 450, ante. 

(a) Infectious Disease (Pievcntion) Act, 1890 (53 & 64 Viet. c. 34), a. 15. 
As to the exercise of the iiowers of this provision, without adoption, see 
note (c), p. 455, ante. A similar enactment is in force in London (Public 
Health (Loudon) Act, 1891 (54 & 55 Viet. 0 . 76), s. 60 (4) ). Sanitary 
authorities may borrow for the purpose. (London County Council (General 
Powers) Act. 1896 (59 & 60 Viet. c. clxxxviii), s. 32); see title Metro- 
polis, Vol. XX., p. 448. 

(1) This includes any cowkeeper, purveyor of milk, or occupier of a 
dairy within (unless otherwise expressed; the district of the local authority 
(Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. .53), s. 13). 

(k) The provisions referred to in the f.ext, supra, only apply where the 
PubUo He^th Acts Amendment Act, 1907 (7 Edw. 7, c. 53)' ss. 63, 64, are 
in force in the district ; see p. 364, ante. For other provisions, see the 
Dairiea, Cowsheds and Milkshops Orders of 1886, 1886 and 1889; dad see 
titles Animals, Vol. I., pp. 433, 434 ; Food anp Drugs, Vol. XV., pp. 63, 64. 
(0 See note ( 0 ), p. 451, ants. 


Bbot. 4. 
Caro of tiie 
Sidfc, and 
Preventive 
Measures. 


Temporary 
accoinmoda 
tiuii for 
porsoufl com- 
pt'lleii to 
leave infecto»l 
dwellings. 


Notification 
bv dairyman 
of infectious 
iliseaBP 
among his 
servants. 



460 


SBCt. 4. 

Care of tho 
Sick, and 
Prevtotive 
Measures. 

List of sources 
of supply of" 
milk. 


Inspection 
oC dairies. 


PtTBLio, Health Local Adshnistbaizo^. 

with his dairy (n), as soon aa he becomes aware or has reaspa io 
suspect tlmt such infectious disease exists (o). ' , 

901. If the medical officer of health certifies to the local 
authority that any person in the district is suffering from infectious 
disease attributable to milk supplied within the district, the local 
authority may require the dairyman supplying the milk to furnish, 
under a penalty not exceeding £5, and a daily penalty after 
conviction not exceeding 40«., to the medical officer, within a reason- 
able time fixed by the authority, a complete list(p) of all the farms, 
dairies, or places from wliich his supply of milk is derived or has 
been derived during the last six weeks (q). If the supply, or any 
part of it, is obtained through any other dairyman, the local authority 
may make a similar rei(uisition upon that dairyman (q). 

902. In places where the enactment is in force (? ), a medical 
officer of health (.i), having ovidence that any person in the district 
is snlfering from infectious disease attributable to milk supplied 
within the district from any dairy (f) situate within or without the 
district, or that the consumption of milk from such dairy is 
likely to cause infectious disease to any person residing in the 
lli strict, may, if authorised by a justice’s (/i) order, inspect such 
dairy, and if accompanied by a veterinary inspector or some other 
properly qualified veterinary surgeon (e), may inspect the animals 
therein (iv). If on such inspection the medical officer is of opinion 
that infectious disease is caused from consumption of the milk 
Bupidied from such dairy he must report to the local authority, and 
hia report must bo accompanied by any report (x) furnished to him 
by the veterinary inspector or surgeon (ir). 


(n) The term “ dairy ” includes any farm, farmhouse, covvslied, milk 
store, milkshop, or other place from whicli milk is supplied or in whicli 
milk is kept for the purposes of sale within (unless otherwise expressed) 
the district of the local authority (Public Health Acts Amendment Act, 
1907 (7 Edw. 7, o. 63), s. 13). 

(o) ibid., s. 64. 

(p) The local authority must pay od. for every twenty-live names in the 
list (ibid., s. 63 (2) ). 

(g) Ibid.,B. 63(1), (3), 

(r) I.C., where the. Infectious Disease (Prevention) Act, 1890 (63 &: 64 
Viet. c. 34), has boon adopted. As to the adoption, see note (g), p. 4.60, 
ante. 

(ft) Tliis includes any person duly authorised to act temporarily as such 
medical officer (liii'ectious Disease (I’revention) Act, 1890 (53 & 64 Viet, 
c. 34), s. 2). 

(t) See note (n), supra. In the Infectious Disease (Prevention) Act, 1890 
(53 & 64 Viet. o. 34 ), “ dcury ” is defined in similar terms (t6td., s. 2). 

('u) The justice must have jurisdiction where the dairy is (ibid., s. 4). 
For form of order, see Encyclopaedia of Forms and Precedents, Vol. X., 
p. 344. 

(v) That is, one whose name is in the reuister of veterinary surgeons ; see 
Veterinary Surgeons Act, 1881 (44 & 46 Viet. o. 02) ; Veterinary Surgeons 
Amendment JUt, 1000 (63 & 04 Viet. o. 24) ; title Medicine and 
P iiAKMAOY, Vol. XX., pp. 370 et seq. 

(to) JiilcoddUB Disease (Prevention) Act, 1890 (63 4s 64 Viet. o. 34), «. ^ 

(ie) Fur form oi report, see Encyclopedia- ^JE’ptms and Precedents, , 
Vol. X., p. 346. ^ ' 
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903. Thereupoa the local authority may give notice to the dairy- 

man (a) to appear before it within nolf less than twenty-four honre of « 
to idiow cause why an order should not be made requiring him not 
io supply any milk from such dairy within the district until such Sl SSj? 
order has been withdrawn by the local authority, and if, in its 5-3^* 
Opinion, he fails to show such cause, the local authority may make 
such order (h). The local authority must forthwith (c) give notice 
of the facts to the sanitary authority and county council, if any, of Si/ 
the district or county in A\hich such dairy is situate, and also to * 
the Local Govorninent Board (b). An order must be forthwith (c) Wlthdiiav^ ^ 
withdrawn on the local authority or the medical officer being satisfied 
that the milk supply has been changed, or that the cause of the 
infection has been removed (h). 

(b) Tuherciilom Cinoa in London^ 

904. Every dairyman {d) sup lying milk within the Administra- Natice of > 
tive County of London f'e), who has in his dairy (/) any cow 

affected with or suspected of tuberculosis of the udder, miist,*under °° 
liability to a penalty on summary conviction {g) not exceeding 40 j{., 
notify tho fact to the medical officer of health (//). 

906. Any person, the milk of the cows in whose dairy (/) is sol(kl8^tion of 
within the County of London, who, being awaro that any cow in his 
dairy (/ ) is buffering from tuberculosis of the udder, keeps it in any 


(а) This includes any cowkeeper, purveyor of miik, or occupier of a 
dairy flnfcctioua Disease (Provonlion) Act, 1890 (53 & 54 Vict. o. 34), 
B. 2) ; compare note (i), p. 459, ante. 

(б) Infectious Disease (Picvenlion) Act, 1890 (53 & 54 Vict. c. 34), b. 4. 
No dairyman is liable to aii action for a breach of contract due to an order 
of the local authority {xhid ), Proceedings for penalties (see note {q), p. 450, 
atUe) must be taken before the justices having juiisdiction where the dairy 
is Bituate. Similar provisions arc contained in the Public Health (London) 
Act, 1891 (64 & 55 Vict. o. 76), s. 71. For forms of ordeis and notices, seo 
Encyolopsedia of Forms and Precedents, Vol X , pp. 346 et seq 

(c) See note (u), p. 448, ante. 

(d) This means any cowkeeper, purveyor of milk, or occupier of a dairy 
(London County Council (Geneial l^weis) Act, 1907 (7 Edw. 7, c. clxxv.), 
B. 3 (1) ) ; compare note (a), suma 

(c) See title Metropolis, Vol. XX., p. 393. 

(/) This means any farm, farmhouse, cowshed, milk store, milkshop, or 
other place from which milk is supplied, or in which milk is kept for pur* 
poses of sale (London County Council (General Powers) Act, 1907 
(7 Edw. 7, c. cKxv ), s. 3(1)); compare note (n), p. 460, ante. 

ig) Before a petty sessional court having jurisdiction in the place where 
the dairy is situate (London County Council (General Powers) Act, 1907 
(7 Edw.. 7, c. clxxv.), s. 32); and see title Magistrates, Vol. XIX., 
p, 667. 

(h) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
0 . cl^XY.), s. 30. ibid., Pajrt IV. (Milk Supply (Tubciculosis) ), com- 
prising sn. 24 — 35, came into operation one oolenaar month after publica* 
tion of its provisions by the London County Council and the Corporation of 
the City of Loudon (tot'd., s. 31). Tho London Conn^ Council and &e 
Corporation of the City of London and their medical omoei^ can excMwie 
powers concurrently m the City, and carry luto effect a^eed actat^- 
meats for bo doing (ibid., a. 35). Penalties are, useable lo the Losidoii 
Comity Oouncil (ibid., s. 80). There is a for other powers as to 

milk (ibid., 8. 81). As to metropolitaa medioaT officers, see title Mktbo- 
f rou8, Vol. XX., p. 488; and see ibid., p. 409. 
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field, shed, or other premises, along with other cows in milk, ie liable 
on summary conviction (i) to a penalty not exceeding £5 (k). 

906. The medical officer (1), or any person with his written 
authority may, if accompanied by a properly qunhtied veterinary 
surgeon (m), at all reasonable hours, enter any dairy (?z) from which 
milk is sold within the County of London, and inspect the cows («), 
and, if be suspects any cow is suffering from tuberculosis of the 
udder, he may require it to be milked and take a sample (p). If 
the dairy is situate in a place outside the County of London, he 
must obtain an order from a justice having jurisdiction in the place 
authorising him to enter and inspect, and, if it will not involve 
delay, give notice of his intention to enter and inspect to the 
medical officer of the county in wliich the dairy is situate (p). 

907. If a veterinary surgeon appointed by the London County 
Council (</) suspects on any inspection that a cow in any dairy (?») 
in the County of London (elsewhere than in the City(j)) is 
suffering from tuberculosis of the udder, he may cause such cow to 
be removed from the dairy (n) forthwith (s). The full value of the 
cow must be agreed upon between the ijondon County Council and 

, the owner, and in default of agreement must be ascertained by a 
valuer appointed by the Board of Agriculture and h^isheries^*). 
As soon as the value is settled, the cow must be slaughtered and 
the carcase examined by a properly qualified (m) and, if so required 
by the owner, independent veterinary surgeon to ascertain if it was 
in fact suffering from tuberculosis of the udder (0- 

(t) See note (a), p. 461, ante. 

{k) London County Council (General Powers) Act, 1907 (7 Kdw. 7, 
c. clxxv.), 8. 20. 

(I) Of tho administrative county of London or of the City of London and 
his duly authorised deputy {ibid., ss. 3 (1), 36). 

{m) See note (v)» P* 460, ante. 

(n) See note (/), j). 461, ante. 

(o) The dairyman and hisomployeos must, under a penalty on summary 
conviction (see note (g), p. 461, ante) not exceeding £6, afford rcasc lablo 
assistance (London County Council (General Powers) Act, 1907 (7 Kdw. 7, 
c. clxxv.), 8. 26 (4) ) Expoiisos, which are treated as general (ibid., s. 86), 
may be incuircd by tho Londdn County Council and tlie (^ity Corporation 
in the application by the surgeon of the tuberculin or other reasonable 
test for tuberculosis (ibid., ss. 33, 86) ; but no such test is to be applied 
except with the previoiiB consent of the owner of any cow (ibid., s. 33). 

(p) Ibid., 8. 26 (1), (3). . 

(g) For the purposes of the Dairies, Cowsheds and Milkshops Order, 
1899 " (London County Council (General Powers) Act, 1904 (4 Edw. 7, 
c. eexliv.), 8. 27 (1) ). 

(r) See title Mktkopolis, Vol. XX., p. 400. 

(«) London County Council (General Powers) Act, 1904 (4 Edw. 7, 

. c. ooxliv.), 8. 27. A person obstructing the removal is liable on summary 
conviction to a fine not exceeding £6 (London County Council (General 
Powers) Act, 1004 (4 Edw. 7, c. eexliv.), s. 27 (8) ). As to procedure 
before courts of summary jurisdiction, see title Magistrates, Vol. XIX., 
pp. 689 et eeq.,. 

(t) London County Council (General Powers) Act, 1904 (4 Edw. 7, 
e. coxliv.), s. 97.' Provision is made for payment by the London County 
Council of oompensatioil 'be the owner if the cow is found to be not in 
fact Buffeiio^ from tuberculoiis of the udder, ,and of proportionately less 
compensation if it is found to be so suffering 0^don County Coupoi " 
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(o) Tuhercuhus MUk in London. 

90 &. Every person who knowingly sells, or suffers to be sold, 
or used for human consumption, within the Administrative bounty 
of London, the milk of any cow suffering from tiibercalosis of the 
udder, is liable on summary conviction (u) to a penalty not 
exceeding JGIO {v). 

909 . The medical officer (a), or any person with his written 
authority, may, on any railway premises or elsewhere, take 
samples {h) of milk produced or sold or intended for sale within the 
County of London. The power can only be exercised outside the 
County of Loudon under the authority of an order of a justice 
having jurisdiction in the place where any sample is to be 
taken (c). 
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910 . If the medical officer (a) is of opinion that tuberculosis is, order 
or is likely to be, caused to residents in the County of London from prohibiting 
consumption of the milk supplied from any dairy (d) or any cow 
therein, ho must report to the London County Council (c) or to the ‘ 

Corporation of the City of London, and forward a report from the 
veterinary surgeon (J), and the Council or Corporation may serve 
a notice on the dairyman (g) to appear before it, within not less 
than twenty-four hours, to show cause against the making of an 
order reipiiring him, until its withdrawal (A), not to supply within 
the County of London milk from the dairy or any specified cow or 


(Cleiioral Powers) Act, 1904 (4 Edw 7, c. eexliv.'), a. 27 (4), (5) ). The 
expenses of the Loudon t’oiiuty Council are defrayed a.s payments for 
Hpecial county inirposes (ibid., s. 27 (9) ) ; and see title Metropolis, 
Vol. XX., p. 450. 

(u) Before a petty sessional court having jurisdiction in the place where 
the dairy is situate or the ofi'ence is oomiuitted (London County Council 
(General Powers) Act, 1907 (7 Edw. 7, c. clxxv.), s. 32); and see title 
Magistrates, Vol. XIX., p. 667. 

(r) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
o. clxxv.), 8. 28 ; see note (A), p. 461, ante. As to proceedings in courts 
of summary jurisdiction, see title Magistrates, VoL XIX., pp. 589 el eeq. 
As to tlie registration of milk sellers, see title Food and Drugs, pp. 63, 64. 

(a) Of the Administrative County of London or of the City of London 
and his duly authorised deputy (London County Council (General Powers) 
Act, 1907 (7 Edw. 1, c. clxxv.), ss. 3 (I), .IS). 

(h) As to taking samples of milk from cows, see p. 462, ante. 

(a) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
c. clxxv ), s. 24 (1), (3). The London County Council may, subject to con- 
ditions, authorise the medical officer of any sanitary authority (namely, the 
Corporation of the City or any metropolitan borough council (ibid., s. 3 (1) ) 
to exorcise within its district, in substitution for the county medical 
offioer, this power of taking samples of milk for oxaminatiuii by w Council 
(ibid., s. 24 (2) ). As to metropolitan medical officers, see title Metropolis, 
VoL XX., p. 466. 

(4) See note (/), p. 461, ante. 

(e) The Council may exercise its powers by a committee (^ndojs 
County Council (General Powers) Act, 1907 (7 Edw. 7, c. cIkzv.), b. 34). 
y) As to entry for the purpose by such veterinaiy surgeon, so© p. 462, 


(9) See note (d), p. 461, ante. For form ot notice, compare Eucyclo- 
pssdia of Forms and FrecedentSr Vol. X., p. 846. 

(A) See p. 464, 
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cows (0- If in the opinion of the Council or Corporation the 
dairyman {k) fails to show cause, it may make the order, and muat 
forthwith (Z) serve notice of the facts on the Local Government 
Board, and, if the dairy is situate outside the County of London, 
on the council of the county and of the borough or district in 
which it is situate (i). A person contravening the order (m) is 
liable to a penalty not exceeding £5, and a daily penalty after con- 
viction («) not exceeding 40s. (i). An order must be forthwith (i) 
withdrawn, on the Council or Corporation or its medical officer 
being satisfied that the milk supply has been changed, or that it is 
not likely to cause tuberculosis to residents in the County of 
London (o). 

(vi.) Kptdemtc and JCndemie Diseases. 

(a) 0/ an Ordinary Character. 

9U. Tile Local Government Board may make regulations with 
a view to tho treiitineut of persons affected with cholera or any 
other epidemic, endemic, or infectious disease (p), and the pre- 
vention of the spread of cholera anil si<ch other diseases, as well on 
the seas, rivers, and waters of the United Kingdoin, and on tho 
high seas within three miles of the coast thereof, as on land (q). 


(i) London County Council (General Powers) Act, 1907 (7 Edw. 7, c. 
clvxv.), s. 25. 

(/t) Tho Council or Coiporatioii may repay to tho dairyman the w'holo or 
part of Ilia reasonable expenses in ai>poaring (London County Council 
(Gencial Powers) Act, 1907 (7 Kdw. 7, c. clsxv.), 8. 25 (9) ). Expenses are 
to be treated as general {tbid., s. 80) ; and sec title Meteopolis, V'ol. XX.. 

р. 460. 

(/) See note (a), p. 448, ante. 

(m) A daii'yinau is not liablo to an iictiou for breach of contract if tho 
breach is duo to such an order (London County Council (General Powers) 
Act, 1907 (7 Edw. 7, c. clxxv.), s. 26 (8) ) ; compare note (6), p. 461, ante. 

(n) See nolo (u), p. 403, an4e. 

(o) London County Council (General Powers) Act, 1907 (7 Edw. 7, 

с. clxxv.), s. 26. The dairyman may appeal against an order or the lOfua^ 
to withdraw it (1) if the dairy is jn the (bounty but not in the City of 
London, to tho metropolitan poUco court of tho district ; (2) if it is in the 
City of London, to the Lord Mayor or on alderman sitting at the Mansion 
House or Guildhall ; (o) if it is outside the County of London, either to a 
metropolitan police pourt or the Board of Amiculture and Fisheries {ibid., 
B. 26). A dairy in an who is not himself in detaiilt is entitled to compen- 
sation If an order is made without due cause, or there is an unreasonable 
refusal to withdraw it {ibid., s. 27). 

(p) There is no definition of these terms in the Public Health Act, 1875 
(38 & 39 Viot. c. 65) ; but fora definition of infectious disease,** compare 
p. 445, ante. 

{q) PubUe Health Act, 1875 (38 & 39 Viet. o. 65), s. 130. The Local 
Government Boaid may declare by what authorities the regulations are to 
be enforced and executed. When made, the regulations have to be pub- 
lished in the London Gazette, which is conclusive evidence of them (ibid.). 
The provisions aiiply to London (Public Health (London) Act, 1891 (64 dc 55 
Viot. 0 . 70>,,a.‘ ll.{, Schod. I.). By an order dated 19th September, 1900 
(Stat. B. « Oi. Kev., Vol. XL, Public Health, England, p. 6), plague was 
made a notifiable disease for the purposes of the In^tious Disease (Notifi- 
catiou) Ae^l8S9 (52 & 53 '^et.e. 72), and the PubUo Health (London) Act, 
1891 (54 & 65 Viet. c. 70), e. 56 ; see pp: An order relatipg'to 

the destroofioh of rats was mode on 10th fiToVemlNir, 1910 (Stat. B. & 0. , 
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m The Local Government Board may provide for the enibroe* 
mest and execution of such regulations by the officers of Customs (r) 
and the officers and men employed in the Coastguard («), as well as 
by other authorities and officers, and may provide for (1) the signals 
to be hoisted by vessels having any case of epidemic, endemic, or 
infectious disease on board ; (i2) the questions to be answered by 
masters, pilots, and other persons on board any vessel as to cases 
of such disease on board during the voyage or on the arrival of the 
vessel ; (H) the detention of vessels and of persons on board vessels ; 
and (4) the duties to bo performed in cases of such disease by 
masters, pilots, and other persons on board vessels (t). 

913. The power (u) conferred on the Local Government Board 
includes the power of making regulations, after consultation with 
the Board of Trade, authorising measures to be taken for the 
prevention of danger to public health arising from vessels arriving 
at any port, and lor the prevention of the conveyance of infection 
by means of any vessel sailing from any port, so far as m^y be 
necessary or expedient for the purpose of carrying out any treaty, 
convention, arrangement, or erigagcment with any foreign country, 
and the regulations may in particular provide for the recovery of 
any expenses incurred in disinfection and of any charges authorised 
to be made by the regulations for the purpose of those regulations 
or any services performed thereunder, and also for the execution 
and performance of any powers and duties under the regulations by 
local authorities (v). 


1910, p. 632), and orders requiring the notification to medical officers of 
health of cases of pulmonary tuberculosis by poor law officers (Public 
Health (Tuberculosis) Regulations, 1908, Stat. 11. & 0., 1908, p. 779) by 
tho medioal officers of hospitals (Public Health (Tuberculosis in Hospitals) 
Bogulatioiis, 1911, Stat. 11. & 0., 1911, p. 352), and by medical practi- 
tioners, including school medical inspectors (Public Health (Tuberculosis) 
Regulations, 1911, Stat. B. &0., 1911, p. 357), were made on tho 18tli 
December, 1908, 22nd March, 1911, and 15th November, 1911, respectively. 
The last two orders contain provisions for advice and assistance to 
patients. As to tho notification and ticatment of oerebro-spinal fever 
and acute poliomyelitis, see Order of Local Government Board dated 
16tli August, 1912 (76 J. P. JouinfU, p. 402) ; see note (1), p. 446, ante. 

(r) As to officers of Customs, see title Revenue. 

(a) As to the Coastguard, see titles Royal Pokcbs ; Shipping and 
Navigation. 

(0 Public Health Act, 1896 (59 & 60 Viet. o. 19), ss. 1, 5. Tho consent 
of the Commissioners of Customs, the Admiralty, and tho Board of Trade 
BO far as the regulations apply to Customs omoers, tho Coastguard and 
signals, is required. An offence is punishable by a penalty not exceeding 
£l00, and £50 for each day of contmuanco, and the penalty, if not recovered 
under the Public Health Acts (see pp. 367 et ante)^ is recoverable by 
action on behalf of the Crown in the High Court (Public Health Aet^ 1898 
^59 & 60 Viet. c. 19), 88. 1, 5). Ibid., s. 6 and Sohed., repealed the 
Quarantine Act. 1825 (6 Geo. 4. o. 78), and other enactments relating to 
quarantine. As to medioal inspection of ships, see, further, title 
ohipping and Navigation. > / 

(tt) See the text, supra. • 

(v) Public Health Act, 1904 (4 Edw. 7, c. 16). Under the sevwaj pro 
Vittons mentioned in the text, supra, thregi^ orders have been issued, 
dited 9th September, 1907, relating respeetl^ely to ships arriving from 
iiKNdga ports infected with cho!9ra» y^ow fever, or plague (Stat. B. & 0., 

' 1907» p. 924), outwaird'boiind shi]^ from a cholera or j^ague-infeoted area 
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914 . Tile Local Government Board may by order require ihat 
no person on board any home-coming ship from, or having totudted 
at, any place abroad where yellow fever or other highly infectious 
distemper prevails shall, under a penalty not exceeding illOO(aL 
land before the state of health of the persons on board has 
ascertained on examination by the proper officer of Customs, and 
before he has given perinission to land (h). The master, pilot, or 
person in charge of the sbij) must, under a penalty not exceeding 
]L*100 (a), on arrival at the pbicc of examination, hoist and continue 
such signal as shall be directed by the order, until given pormission 
by the proper officer to haul it down(/0. 

(b) Of o F<y>mitlnhle Gharaiter. 

915 . Whenever any part of England is threatened with or 
affected by any formidable epidemic, endemic, or infectious 
disease (<‘)» l-be Local Government Board may make regulations (d) 
for the speedy intonnent of the dead ; bouse to house visitation ; 
the provision of medical aid and hospital eecominodation ; the 
jiromotion of cleansing, \entilatioii. and dibinfectioii : and for 
guarding against the spread of disease ; and may by order declare 
where the regulations shall be in force and for what period, and 
apply them to any vessels, whetlicr on inland waters or on arms 
or parts of the soa within the jurisdiction of the Admiralty (c). 


(iStat. R. & 0., 1907, p. 944), and coasting ships within such an area (Stat. 
II. & 0. 1907, p. 939). As to the general liability of the master of a sliip 
for the safety of liis crew or passengers, see title SnicpiMi aki> Naviga- 
tion ; and as to harbour authorities, see, fuither, titles Shipping and 
Navigation ; Waters and WArKneouKSEs. 

(a) Recoverable summaiily (t^ihtonis (yonKolhlaUon Act, 1876 (39 & 4t) 
Viet. c. 36), s. 234); see title M\gisirvies, Vol. XIX , pp. 6b9 et beq. In 
default of payment, imprisoiimciitnot cxcoodingsix moiitlis may be imposed. 

(b) Customs Consol id.ation Act, 1876 (39 & 40 Viot. c. 36), s. 234 , Public 
HosUth Act, 1890 (69 & 60 Viet. c. 19), s. 2. 

(c) Theie is no definition of these terms in the Public Health Act, 1870 
(38 & 39 Viot. c. 05) ; but compare p. 440, ante. 

{d) The regulations and orders have to be published in the London 
Gasette, which is conclusive evidence of them (Public Health Act, 1875 
(38 & 39 Viet. c. 00), s. 130 ; Publio Health (London) Act, 1891 (04 A, 65 
Viet. c. 76), 8. 113, Sched. I,). No regulations are in force The provisions 
of the Public Health Act, 1890 (.69 & 60 Viet. o. 19), and the Publio Health 
Act, 1904 (4 £du. 7, c. 16), referred to on p. 466, ante, and in the text, 
Aupra,rapply also to such. regulations and orders. The amount expended 
by any sanitary authority in Imndon in providing any building for the 
xeceptiou of paficiits or other persons is, to sucli extent as may be deter- 
mined by the Local Government Boaid, together with two-thirds of the 
salaries of any oiricers or servants employed therein, to be repaid out 
of the Mctropolil.m Goiumon Poor Fund (Publio Health {London) Act, 1891 
(M & 66 Viot ( 76), 8. 87); see titles Metropolis, Vol. XX., p. 416; 
Poor Law, Vol VXII,, p. 660. The Local Government Board may aesfgn 
to the London t ounty t^uiicil any powers and duties under the Epidemic 
Regulations, ami by order assign to that Council any powers ana duties 
of a sanitarytaulhoiity in default under the regulations (Loudon County 
Council (General Powers) Act, 1803 (66 57 Viot. c. cerxi.), s. 13). 

le) Public Health Act, 1876 (38 & 39 Viet. o. 66). s. 134 ; Publio Health 
(London) Act, 1891 (64 Ac 66 Viet. c. 76), s. 113, Sebed. I. As to the Juxis* 
diction of the Admiralty, see titles Con^tizutionaIiLaw, Vol VL.p. 460| 
tbh}., VoL VJI., p. 00; Royal Forces; SbipMO anB Navigation. 
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916 . The local authority in any part of whose district regnlations 
aro declared to be in force must superintend and see to their 
execution, and for that purpose, and for mitigating any such disease, 
must appoint and pay such medical or other officers or persons, and 
do and provide what may be necessary (/). The local authority and 
their officers may enter on any premises (.9) or vessel for such pur- 
pose (A), and may prosecute for wilful violation or neglect of any 
regulations (i). 

917 . For the purposes of the regulations, a local authority may 
borrow, and the Fuhlic Works Loans Commissioners ( j) may lend, as 
if such purposes were works under the Public Health ACls (k) ; and 
any such loans may bo made forthwith and without any preliminary 
public notice or iiupiiry (Z), if it appears to the Local Government 
Board desirable for the prompt and effective execution of such 
regulations (;??). 

918 . The Local Govornmenc Board may by order authorise or 
require two or more local autliorities to act together for the 
purposes of the; piovisions as to epidemic diseases (w). 

919 . Whenever in compliance with any regulations any poor law 
medical officer (0) perforins any medical service on board any 
vessels, he is entitled to charge extra for such service at the general 
rate of hia allu^^ance for poor law services, and such charge is 
payable by the captain on behalf of the owners of the vessel, 
together with any reasonable expenses for the treatment of the 
Bick<p). Where such services aro rendered by any other medical 

(/) Public Health Act, 1876 (38 & 39 Viet. c. 56), a. 136; Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), s. 82 (1). The Metropolitan Asylum 
Managers (see title Poor Law, Vol. XXII., p. 652) may, by the regulations, 
have the powers and duties of a saiiitarj authority assigned to them 
(Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 86). As to the 
London County Council bciim empowered to act in place of a defaulting 
sanitary authority, see note (a), p. 406, ante. 

(g) This includes messuages, buildings, lands, and hereditaments of any 
tenure (Public HealBi Act, 1876 (38 & 39 Viet. o. 55), s 4 ; and see Public 
Health (London) Act, 1891 (54 & 55 Viet o. 76). s. 141). 

(A) Public Health Act. 1875 (38 & 39 Viot. c. 65), B. 137 Public Health 
(London) Act. 1891 (64 & 55 Viet. c. 70), s. 82 (3). 

(i) Public Health Act, 1875 (38 & 39 Viet. c. 65), s. 136 ; Public Health 
(London) Act, 1891 (64 &; 55 Viet. 0 . 76), s. 82 (2). Offenders against the 
regulations are liable to a penalty not exceeding £6 (Public Health Act, 
1876 (38 & 39 Viet. c. 55), s 140; Public Health (London) Act, 1891 (54 & 55 
Viet. c. 76), 8. 113, Sched. I.). As to its recovery, see pp. 367 ei aeg., ante. 

(f) See title Money and Money-Lending, Vol. XXl., pp. 58 et seq. 

(*) For a list of the Public Health Acts, see note (a), p. 361, and 
see p. 384, ante, 

(l) See pp. 376, 383, ante. 

(m) Epidemic and other Diseases Prevention Aot, 1883 (46 6s 47 Viet. 

0 . 59), s. 2. * 

(n) Public Health Act, 1876 (38 & 39 Viot. c. 65), s. 139 ; Public Health 

(London) Act, 1801 (64 & 65 Vict. c. 76), s. 84. • 

(o) See title Poon Law, Vol. XXII., p. 643, note (Z). 

ip) Public Health Act, 1875 (38 & 30 Viot. o. 55), s. 138; PubUc Health 
fLqndon) Act, 1891 (64 & 66 Vict. c. 76), s' 83. As to the general 
.liabiliiy of the master of a ship for the safe^ of his crew and paBseugera, 
see title Sbiypino and Navigation. 
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Bbgt. 4. practitioner^ he is entitled to be paid charges for them by the 
Core of the captain, with extra remuneration on account of distance,^ the 
81ok. and same rate as those he receives from private patients of the dame 
^eventive class, and any dispute aa to charges may, if they do not exceed JE20, 
ISeasures. determined by a court of summary jurisdiction 

Sub-Sfct. 3. — MtdxtineB. 

Temporary 920. Any local authority (/) may, with the sanction of the Local 
*"**ref*^ Government Board, itself pro\ide, or contract with any person to 
EhaStantg. provide, a temporary supply of medicine and medical assistance for 

the poorer inhabitants of thoir district (a). 

% 

Sub-Sfci. 4 . — ViuctnaUon {€). 

(i ) Ceniral Adminiatiatum. 

Local 921. The Local irr)vornment Board is the central authority 

OovMnment respect to vaccination, having succeeded to all the powers and 

central^ duties vested by statute in the Boor Law’ Board and the Privy 
authority. Council (//), and its contiol over tho administration is of a far- 
reaching cliJiractor. 

General 922. The Local Goveinmont Boaul has tho same powers with 

powers as to respoct to guardians and vaccination officers in matters relating to 
and rcguia^**’ vaccination as it has with respect to guardians and officers of 
Hons. guardians in matters relating to the relief of tho poor, and may 

make rules, orders, and i eguhitions accoidmgl,\ i^a). The Board may 
thereby prescribe the duties of guardians and their officers in relation 
to the institution and conduct ot the proceedings to be taken for 
enforcing the provisions ot tlio Vaccination Acts (fc), and tlie payment 

iq) A a to couita of aumniaiy junsdiction, see tillo \gi8TRAtbs, 

Vol XIX , jip. f>S9 et fteq. 

(r) iSeo p. 372, ante. 

(«) Public Health Act, 1875 (38 & 39 Viet. c. 55), s 133 ; Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), b 77. The piovisiona a^ly also 
to ships ; see note (7), p 433, ante. Foi form of ngieement, see Eueyelo- 
pasdiu of Forms and Pitcedeuts, Vol. X , p. 431. As to tho tioatiuent 
which niay be provided foi insured poisons sufTcring liom tuber' ulosis, 
see p. 445, ante. 

(t) Tho law relating to vaccinatipti is contained in the Vaccination Acts, 
1807 (30 & 31 Viol 0 84), 1871 (34 & 36 Viot. o. 98), 1874 (37 & 38 Viet. 
0 76), 1898 (61 A, 02 yict. c. 49), and 1007 (7 Edw. 7, c. 31). These Acts 
aie to be construed together as one Act, and may be oitcd collectively as the 
Vaccination Act^, 1867 to 1907 (Vaccination Acts, 1898 (61 & 62 Viot. 
c. 40 ),>b. 10 (3) , 1907 (7 Edw. 7, c- 31), ss. 1, 3). In this sub-section of 
tho title they are Irequently ref ei red to as “ the Vaccination Acts.” The 
Vaccination Act 1898 (61 & 62 Vict. o. 49), was limited to remain in force 
until the Ist January, 1904 (Vaccination Act, 1898 (61 & 62 Vict. 0. 49), 
8. 10 (2) ), but b IS since been yearly continued by the annual Expiring 
Laws Oontinuaru e Acts. It is now continued until tho Slst December, 
1912; see Expiimg Laws Continuance Act, 1911 (1 & 2 Geo. 6, c. 22). 
Words used in the Vaccination Acts are to be construed, except where 
inconsistency w «uld ensue from such construction, in the same manner aa 
in the Acts rel iliiig to the relief of the poor (Vaccination Act of 1867 
(80 & 31 Viot 0 S4). 8. 35) ; as to which, see title Poor Law, Vol XXII., 
pp. 621 et sag. 

(u) Looal OoYomment Board Act, 1871 (34 & 36 Viot. 0. 70), ss. 2, 7 , 
fiohed., Fiirt 11. ; Vooeination Act, 1871 (34 & 36 Viot. 0. 98), s. 16. 

(a) Vaoeinatioii Act, 1871 (34 & 36 Yict. 98), S. 6. 

(b) As to i^e Vaccination Acts, see note (1% 
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of ths ooatfi and expenses relating ib6reto(^); and all enaotinento 
relai^ to such powers, and to such orders, rules, and regulations, 
appi^ mktatis mutandis {d). 

The Local Governinont Board also makes rules aud regulations 
with respect to the duties and remuneration of public vaccinators, 
whether under contracts made before or after the 12th August, 
1898(c), with respect to the efficient performance of vaccination 
and the provision and supply of vaccine lymph by the public 
vaccinator (/), and with respect to the rovaccination of persons who 
may apply to be revaccinated (<f/), and may, by order, from time 
to time repeal, alter, and add to the statutory forms {]i). The Board 
must from time to time frame, provide, and distribute appropriate 
books and forms for the use of vaccination officers, public vaccinators, 
and medical practitioners under the Vaccination Acts {%). 

The Board may cause inquiries to be made relating to the 
observance of the regulations and to the execution of the Vacci- 
nation Act8(j), and must direct how any money provided by 
Parliament for defraying the expenses of the national vatfcine 
establishment, or otherwise providing for the supply of vaccine 
lymph, shall be applied (/r). 

The principal order made under these various provisions by the 
Board, which rescinded all previous orders, has been amended by 
subsequent orders (/). 

(u.) Local Admin istral ion. 

(a) GuardtariB of (ht Poor. 

923. The guardians of the poor are entrusted with the general 
administration of the Vaccination Acts(m) within their union or 
parish, which has to be divided by them into suitable districts for 


<«) Vaccination Act, 1874 (37 & 38 Viet. c. 7.5), s. 1. 

(cZ) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 5. 

(«) Vaccination Act, 1898 (61 & 62 Viet. c. 49), h. 6. 

(/) Vaccination Act of 1867 (30 & 31 Vict. c. 84), s. 4. 

(a) Ibid., 8. 8. 

(h) Vaccination Act, 1871 (34 & 35 Vict. c. 98), .ss. 16, 16. The statutory 
forms now in use wore prescribed by the Orders ol 1898 and 1907, referred 
to in note (/), infra. 

(<) Vaccination Act, 1871 (34 & 35 Vict. o. 98), s. 6. 

U) As to the V.acciiiation Acts, see note (t), p. 468, ante. 

(*) Vaccination Act of 1867 (30 & 31 Vict. o. 84), s. 4. The Local Govern- 
ment Board maintain the Government lymph establishment, from which 
glyoeiinated calf lymph is supplied to public vaccinators and certain 
edacational vaodination stations. 

({) The principal order is the Vaccination Order, 1898, dated 18th Octo- 
ber, 1808 (Stat. R. & 0. Rev., Vol. XIII., Vaccination, England, p. 1} ; 
and the amending orders are the Vaccination Order, 1899, dated 19th June, 
1809 (Stat. R. & 0. Rev., Vol. XIII., Vaccination, England, p. 36), the 
Vaccination Order, 1907, dated 21st May, 1907 (Stat. R. & O., 1907, 
p. 1062), the Vaccination Order (No. II.), 1007, dated 2l8t December, 1907 
(Stat. R. & 0., 1907, p. 1064), the Vaccination Order, 1910, dated 
27th January, 1910 (Stat. R. & 0., 1010, p. 843) ; the Vmiciaation Order, 
1898, Amendment Order, 1911 (Stat. R. A 0., 1911, p. 449). 

\m) A sanitary authority has not siidicient 1^1 Interest to entitle It 
a mandamus to compel the guardians to generally the Vaccina- 

tion Acte (R. T. Lewisham Unmf {18971 1 Q- B. 498). As to the interest 
ef a ratepayer and resident, see B. r. Mile Bnd Old Town Quardiams (1903), 
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the purj-iose ; but the duties of the public vaccinators and vacci« 
nation officers ivhoTn the guardians appoint are determined by 
statute and the orders of the central authority, and must be carried 
out apart from any direction of the guardians. The guardians, 
however, must see that a v«accination officer duly performs his 
duties, and in case of his continued neglect must report it to the 
Local Government J^oard (n). 

924. The guardians pay the fees , of public vaccinators (e), 
vaccination officers (p), and registrars of births and deaths (q ) ; the 
remuneration of temporary assistants to, and substitutes for, 
vaccination officers (r); and also the costs and expenses of vaccina- 
tion officers in enforcing the Vaccination Acts (s). They may pay 
all reasonable expenses incurred by them in causing notices to be 
printed and circiihucd as to the provisions of the Vaccination 
Acts (s), and in and about inquiries and reports as to the state of 
small-pox or vaccinatum in their union or parish, and in taking 
measures to prevent the spro.id of small-pox and to prornoti' vaccina- 
tion upon any actual or expected outbreak of that disease (<)• 

925. The charges in respect of \accinations incurred by the 
guardians of a union outside the administrative County of London 
are payable out of the common fund (a) ; and those incurred by the 
guardians of a parish out of tho poor rate (6). In London the 
expenses of the guardians are payable, with the approval of the Local 
Government Board, out of tlie common poor fund (c). 

(b) Van'ination Distride. 

926. Unless their area is so limited as not to require subdivision 
for the purposes of vaccination, the guardians must divide it into 
vaccination districts (<0- They may alter these districts when 
requisite, and must consolidate or alter them if required by an order 
of the Local Government Board (c), to whom any divisions, con- 
solidations, or alterations must be reported for approval (J). 

^Vhen tlio guardians make any alteration in a vaccination 

Local Govornineiit Ghroiiirle, p. 509. For tho position of guardians 
generally, see title Poor Law, Vo1.*XXII., pp. 530 et seq. 

(w) Vaccination Order, 1898, art. 28. 

(o) See p. 472, 

(p) See p. 474, post. 

\q) As to giving notices to parents and as to tho monthly lists of births 
and deaths of eliildren under twelve months which the registrar transmits 
to the vaccination officer, see title, Kboistratiox op Birtiis, Mauriagbs, 
AND Deaths. 

(r) See notes (e), («), p. 474, post. 

(») As to tlio Vaccination Acts, see note {t), p. 408, ante; and os to 
their enforcement, see p. 480, post. 

(0 Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 28. 

(a) Union Cluirgcability Act, 1865 (28 & 29 Viet. c. 79), «• 1 » and see 
title Poor Law, Vol. XXII., p. 640. 

(b) As to tho poor rate, see title Pates and Eating. 

(c) MetrojKiliiiin Poor Act, 1867 (30 & 31 Viet. c. 6), s. 69 (7) ; Metro- 
politan Poor Amendment Act, 1869 (32 & 33 Viet. c. 63), s. 18 ; see titles 
Metropolis, Vol. XX., p. 415 ; Poor Law, Vol. XXII., p. 550. 

(d) Vaccination Act of 1867 (30 & 31 Viet o. 84), ss, 2, 3. 

(e) As successor to the Poor Law Board ; see Local Government Board 
Act, 1871 (34 & 35 Viet. c. 70), ss. 2, 7. 
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distaict, or otherwise in the local airaii^ments for vaccination, they 
must give public notice of such alteration by printed papers affixed 
in the ^districts affected for one calendar month prior to the 
alteration taking effect (/). 

927. Unions or parishes ma3^ also be divided into districts for 
the purpose of the duties of vaccination officers (/y), so, however, 
that a district of one vaccination officer must, unless the Local 
Government Board otherwise directs, coincide either with a 
vaccination district or districts, or with a district or districts of a 
registrar of births and deaths (h). 

(c) Public Vanmators. 

928. The guardians must enter into a contract with some duly 
registered (<) medical practitioner for the vaccination of all persons 
resident within each vaccination district, and such medical prac- 
titioner is termed the “ public vaccinator” of the district (A:). The 
duty of the guardians to appoint such an oincer may be enforced 
by mandamus (Z). 

No person can be appointed a public vaccinator, or act as a dopiit}'^ 
for a public vacciuator,. who does not jiossess the qualification pre- 
scribed by the fiocal (ilovernment Board (/a), except when the 
Board ujion sufficient cause .sanctions any departure from its 
regulations (//), 

929. Tlic guardians must, ^^ith the consent of the Local 
Government Board, make stipulations and conditions in the 

( / ) Vaccination Act of 1867 (30 & 31 Viet o. 81), a. 13. 

(g) See p. 473, 

(h) Vaccination Act, 1871 (34 & 35 Viet. c. 98), a. 5. The Local tJovorn- 
lucut Board considers that a vaccination officer’s dlslriot should coincide 
with one or more registration sub-disi riots, as to whicli see title Begis- 
TRATION OF BiKTHS, MaRIIIAGES, ANH DeATH.S. 

(i) That is, one who is registered under the Medical Acts ; see the Medical 
Act (21 & 22 Viet. c. 90), s. 34. No ocriificato required by any Act 
from a medical practitioner is valid unless the person sjgiiing it is so 
registered (ibid., s. 37). A person holding a foreign medical degree not 
regisloj-ed in England is not a medical prmUitioner for the purposes of the 
Vaccination Acts (Cromack v. lirennand (1873), 37 J. P. 270). Persons 
holding certain colonial and foreign diplomas are now registrable ; see the 
Medical Act, 1886 (49 & 50 Vict. c. 48}, s.s. 11 — 18 ; title MKUicrNU amj 
Pharmacy, Vol. XX., pp. 325, 320. 

(Jfc) Vjvcoinatiou Act of 1867 (30 & 31 Vict. c. 84), s. 3. A public 
TacciuatoT is not the sei’vant of the giiai’dians and is not entitled to 
superannuation as such under Iho Poorljaw Officers' Superarmuation Act, 
1890 (69 &, 60 Vict. c. 60), s. 2 (as to which see title Poor Law, 
Vol. XXII., p. 646) (;ynw;son V. Marlborough Union, [19121 2 Ch. 154). 
For form of agreoment between public vaccinator and guardians, see 
Encyclopaedia ol Forms and Precedents, Vol XVI., p. 279 

{1) Sec B. V. Dewsbury Guardians (1884;, 48 J. P. 621. 

(m) As SUCCCS.SOT8 to the Privy Council ; see Local Ooverument Board 
Act, 1871 (34 & 35 Vict. c. 70), ss. 2, 7. Before the guardians entin: into a 
contract for public vaccination with any registered medical practitioner, or 
approve of any such praefitioner as deputy, he must produce a certidcate 
of proficiency in vaccination given by some anthorieea person, as provided 
by the Vaccination Order. 1898, art, 2, and tiio Vaccination Ord«-, 1898, 
Amendment Order, 1911 ; see note (1), p. 469, ante. 

* (») Vaccination Act of 1867 (30 & 31 Vict. c. 84), a. 4. 
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contract (o) to seciiro the^due vaccination of persons, the obtenrance 
of tho statutory provisions with regard to the transmiBsiozL of the 
certificate of successful vaccination, and the fulfilment of all otto 
statutory provisions by the public vaccinator (p). No contract Ifl 
valid without the approval of the Local Government Board ( 5 ), and 
the Board {< 1 ) may at any time determine an approved contract, 
either forthwith or at a future day(?-). 

930. A public vaccinator is required to perform his duties in 
person, except when reasonably absent from the district, or when on 
other sufficient ground he is obliged to leave any of them to be per- 
formed by a duly qualified deputy approved by the guardians (s). 

931. The minimum fees payable to public vaccinators by the 
guardians, under contracts with those officers for vaccination or 
revaccination (a) performed by them, are prescribed by orders of tho 
Local (lovernmeiit Board ( 6 ). 

No payment in re.spect (^f vaccination is to be made where tho 
Board (c) has not approved of a contract for its performance, or 
after it lias determined any such cDiitraci ; and every payment 
made contrary to this piovision must ho disallowed by the auditor 
in the accounts of every lv)ard of guardians, or of the overseers, or 
of any officer who has made the same(rf). 


( 0 ) These statutory and other requirements axe embodied in tho forms of 
contract prcaonbed by the Vaccination Order, 1907, art. 1 and sched., in 
respect of a contract other than a contract witli the medical officer of a 
workhouBO lor the vaccination of intnatoM, and by the Vaccination Order, 
1898, ait. 4 and Sched. 11., in respect of a contract with any Ruch medical 
officer Tho orders contain savings for existing contracts (Vaccination 
Older, 1907, art. 3; Vaccination Ordci, 1898, ait. 6). 

(p) Vaccination Act of 1867 (.30 & 31 Viet. c. 84), s. 7. 

Iq) As successors to the Poor Law Board ; see Local Government Board 
Act, 1871 (34 & 35 Viet. c. 70), ss. 2, 7. 

(r) Vaccination Act of 1867 (30 & 31 Viet. 0 . 84), s. 9. The power of 
determination extends to contracts for vaccination “ entered into under 
the provisions of any other Act ” ; see Vaccination Act. 1871 (34 35 Viet, 

c. 98), s. 14. 

(<f) Vaccination Order, 1898, art. 6. Duties supplemental to the statu- 
tory duties (sec iip. 476 et seqsy'post) are imposed by tho Vaccination Order, 
1898, arts. 7 — 9, Scheds, I. — III., as amended by the Vaccination Order, 
1907, and tho Vju-cination Order (No. II.), 1907. 

{a) The duty o! the guardians to pay fees in respect of successful revacoi- 
nations is deperubmt upon regulations as to that matter (see p. 468, ante) 
being made ; see Vaccination Act of 1367 (30 & 31 Viot. c. 84), s. 8. Such 
regulations have been mode by the Vaccination Orders, 1898, and 1907. 
For form of a^icemcut between guardians and their medical officer as to 
vaccination f<<s, see Encyclopsedia of Forms and Precedents, Vol. VI., 
p. 300: Vol. NVL, p. 279. 

(&) See p. 468, (inle. For tho payments which may be made to a public 
vacoinator other than a medical officer of a workhouse, see Vaccination 
Order, 1907, ans. 1, 3 ; and, for the payments which may be made 
to a medical olVioor of a workhouse for the vaccination of inmates, see 
Vaooination ()iiler, 1898, arte. 4, 5 (2). 

( 0 ) Or its piedecessor, the Poor Law Board ; see Local Government 
Boaid Act, 1871 (34 & 35 Viet. 0 . 70). ss. 2. 7. 

{d) Vaoc^atioii Act of 1807 (30 & 31 Viet. 0 . 84), s. 10. As to disaUow- 
anoos by the auditor, and the suspension of his power of disallowance in the 
ease of expenses sanctioned by the Local Gavernment Board under tiie 
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Where a district has been assigned to a vaccinator, he must not 
be paid a foe in respect of the vaccination or revacci nation of any 
child or, other person resident out of his district, except in the case 
of a vacancy in the office of vaccinator in any adjoining district, or 
of the default of the vaccinator in such district notified to him in 
writing by the guardians, or when a relieving officer of his union 
or parish in writing refers any child to him for vaccination (<?). 

On reports made with regard to the number and quality of the 
vaccinations performed in the several vaccination districts, or any 
of thorn, the Local Government Board (/) may from time to time, 
under regulations approved by the Treasury, authorise to bo paid to 
any public vaccinators, in addition to the payments received by them 
from guardians or overseers, further payments not exceeding in any 
case the rate of U*. for each child auccesafnlly vaccinated during the 
time to which the award relates (g). 

932. Where the medical officer of any hoard of guardians is in 
attendance as such medical officer upon a i)erBon sick of small-pox, 
and vaccinates any person wIk^ is resident in the same house "with 
the sick person and has never been vaccinated or had the small-pox, 
or revaccinates any person wlio is so resident and hoa never been 
revaccinated and is of the age at which successful re vaccination 
by a public vaccinator is paid for under the regulations for the time 
being in force (/*), such medical officer upon transmitting the 
same certificates as ho would he required to transmit if he wore the 
public vaccinator for the district (/), is oiititled to be paid, in 
respect of every such case of vaccination and revaccination, the 
same sum out of the same fund as he would be entitled to receive 
if he were the public vaccinator for the district (/c). 

(d) Vaccination OJjicers. 

933. The guardians must appoint and pay a sufficient num- 
ber (Z) of vaccination officers to prosecute ixjrsoris charged with 
offences against the Vaccination Acta(«) or otherwise to enforce 
their provisions (/i). Such au appointment is sulqect to the 

Local Authorities (Expensps) Act, 1887 (50 & 51 Viet. c. 72), sec title 
Local Government, Vol. XIX., p. 286. 
le) Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 11. 

(/) Local Governraerit Board Art, 1871 (34 &. 35 Viet. o. 70), Rrf. 2, 7. 

(</) Vaccination Act of 1867 (30 & 31 Vict. c. 84), s. 5. The reports of the 
inspectors of the Local Government Board are, as a rule, as nearly as 
practicable, biennial, and the suras which, on consideration of the periodical 
Sports, the Board certifies to be due to public vaccinators .'ire paid out of 
the county fund by the county council (Local Government Act, 1888 
(61 & 62 Vict. c. 41), s. 24 (2) (a)) ; and sec title Loom. Government, 
Vol. XIX.. p. 352. 

(A) See note (Z), p. 409, ante. The person revaccinated must be Hot less 
than ten years old to entitle the mwiical rllicer to the payment of a fee. 

^ (t) See p. 477, posf. 

(*:) Vaccination Act, 1871 (34 & 36 Vict. o. 98), s. 13. The sum payable 
by the guardians is the same that would be payable under any contract 
in force with the pnblio vaccinator ; see p. 472, ante. * 

(1) Vaccination Order, 1898, art. 10. 

(a) As to the Vaccination Acts, see note (i)rp, 408# aafe. 

. i$) Vaccination Act, 1871 (34 & 35 Vict, c. 98), s. 6. The guardians 
»6Bn&ot restrict by their appointment the exercise by the ofneer of the duties 
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Public Health and Local Administbation, 

api^roval of the Local Government Board (c). The duty of the 
guardians to appoint and pay snch officers may be enfonied by 
mandamus, and it is no answer to an application on the part of 
tho Board for a mandamas that the Board itself could have appointed 
any officer {d) in default of the guardians (<;). 

934. A vaccination officer is required to perform his duties in 
person, unless with the permission of the Local Government Board 
he is allowed to entrust all or of them to some deputy approved 
by the guardians (/). 

935. Every vaccination officer must keep a vaccination 
register (</), in which he must duly enter every certificate he may 
receive of the successful vaccination of a child (//), or of its insus- 
ceptibility to vaccination, or of its having already had small -pox (?‘), 
and every statutory l(^claraiion of conscientious belief that vacci- 
nation would ho prejudicial to its liealth(/r). No fee is payable for 
the registration of any certificate of vaccination (/). 

The officer must at all roasonahlo limes allow soarclics to ho made 
in the rogist(3r,and upon demand givo a copy muhir his hand of any 
entry in tho same, on payment of a fto of fjd. for each search and 
;h/. for each copy ; but no fee is to bo charged for any search made 
by a public vaccinator, or any officer of the guardians, authorised 
l)y them to malm such search, or any inspector appointed by tho 
Local Government Board (?«). 

936. The minimum fees payable to a vaccination officer by tho 
guardians are prescribed by the Local Govornmont Board, and the 
amount of his remuneration is to bo such as the Board ai^proves or 
directs (n). lie must send in a quarterly account to the guardians (o). 

iraposod upon liim by the Acts and the Orders o£ the Local (Jovernment 
Board. 

(c) Vaccination Order, 1808, art. 11. As to the appointment and 
teiiuro of olFico of such officers, and tho appointment of temporary 
assistants and substitutes, see ibid., aits. 10 — 19. 

(d) Under tho Poor Law Amendment Act, 1868 (.'Jl & 32 Vict, c. 122), 
B 7, and tho Metropolitan Poor Act, 1867 (30 & 31 Vict. c. 6), s. i ; s<3c 
title Poor L.\w, Vol. XX If., p 642. 

(«) B. V. Leicester Union, [18991 2 Q. B. 032. 

(/■) Vaccination Order, 1808, art. 26. Duties supplemental to the 
statutory duties r(‘fcrrod to in tho text, supra, are imposed upon the 
vaccination officer by tho Vaccination Order, 1898, arts. 26, 27, Sched. IV., 
as amended by the- Vaccination Orders, 1907, (No. If.), 1907, and 1910. 
He must act us registrar of vaccination for his district ; sec that all 
children resident therein are duly accounted for as regards vaccination ; 
and, generally, cari-y into effect all provisions of tho Acts and Orders 
applicable to liis office. 

(g) VacoinatioiL Act of 1867 (30 & 31 Vict. c. 84), s. 24. As to this 
register, see the \'accination Order, 1898, Sched. IV. (2) — (4), 

{h) See p. 477, post. 

{i) See p. 478, post. 

(k) See p. 476, post. 

(l) Vaccination Act, 1871 (34 & 36 Vict. c. 98), s. 7. 

(m) Vacoinofum Act of 1867 (30 & 31 Vict, c. 84), s. 26. 

(n) Vaccination Order, 1898, art. 20. Arts. 20 — 23 (ibid.) deal with 
tlie remuneration of vaccination officers. Art. 24 (ibtd.) deals with the 
remuneratioa of temporary assistants and substitutes payable by the 
guardians. 

( 0 ) Ibid., art. 23. 
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(iii.) ArrangemenU far Kuecuioi^. 

(a) h\ General, 

937. Primary vaccination of children under fourteen years of age 
is generally compulsory, and an obligation is laid upon parents and 
other persons having the custody of children to secure it(p). This 
they may do by having a child vaccinated by any registered 
medical practitioner, or, without charge, by the public vaccinator (^). 
Revaccination is not compulsory, but may bo performed by the 
public vaccinator, without charge, under certain conditions (r). 


(b) Ohligahnn to have Child Vao mated. 

938. The parent («) of every child born in England (i), or where, 
by reason of the death, illness, absence, or inability of the parent, 
or other causi^, any other person has the custody of such child, 
such person, must within six calendar months from the hivth of the 
child (a) cause it to bo vaccinated by some medical practitioner (.r) ; 
and in the event of the vaccination being unsuccessful fluch 
person or parent must cause the child to be forthwith (a) again 
vaccinated (h). 

939. Tlie obligation to procure the vaccination of a child is 
enforceable by penalties ; but no parent or other person is liable to 
any penalty (c) if witlnn four calendar monthb from the birth of the 
child he makes a statutory declaration in the prescribed form (d), or 


(p) Seo Vaccination Act of 1867 (30 & 31 Viet. c. 84), sa. 10, 29, 31 ; 
Vaccination Act, 1898 (01 & 02 Viet.), s. 1. For the duty of registrars of 
births to give notice to parents and others a-s to the vaccination of ehildren, 
see title Keoistration of Births, Marriages, and Deaths. 

(q) See the text, oj/m, and p. 476, po«t. 

(r) Seo p. 479, post. 

(s) The word “ parent ” includes the fatlier and mother of a logitiiuato 
child, and the mother of an illegitimato child (Vaccination Act, 1871 (34 & 
35 Viet. c. 98), 8. 4). It would seem, however, that wliero the vareaU of 
a legitimate child are living together, the obligation imposed by tne statute 
lies under ordinary circumstances upon tho father, as having the legal 
custody of tho child, and not upon the mother. 'I'he instances in which, 
where the parents are living together, the mother might be presumed to have 
such custody as would make her liable appear to be wliero such circum- 
stances, other than death, as arc indicated in the text, «apm, in connection 
with “ any other person ” prevail. 

(0 England includes Wales and the town of Berwick -upon-Tweed (Wales 
and Berwick Act, 1746 (20 Goo. 2, o. 42), s. 3) ; and sec title Statutes. 

(u) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 1 (1). The regulations 
of a lying-in hospital, infirmary, or other similar institution cannot compel 
the parent of a child bom in an institution to consent to vacciuation at any 
time earlier than tho expiration of six calendar months from its birth 
(ibid., 8. 1 (6) ). 

(x) Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 16. For the mean- 
ing of “ medical practitioner,” see note h), p. 471, aiiie. 

(а) That is, within a reasonable time (Thomas y. Nokes (1868), L. B. 6 Eq. 
621 ; Thomas v. Nokee (1894), 68 J. P. 672). 

(б) Vaccination Act of 1867 (30 & 31 Vict. o. 84), s. 17. • 

(e) ** Under section 29 or section 31 of tho Vaccination Act, 1867** 
(30'&; 31 Vict. c. 84) ; see pp. 480 et eeq., post 

(d) For form of declaration, see Vacematioxi Aot, 1907 (7 £dw. 7» o. 31), 
•soiled. 
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6£ot. 4. to the like effect, that he consoientiously believes that ;t!^oination 
Core of the would be prejudicial to the health of the child, and seven 

Sick, and days thereafter delivers or sends by post the declaration to the 
Preventive vaccination officer of the district (e); The declaration is eitanpt 
Measures. fj-Q^ stamp duty (/). 


Visit at 
child’s home. 


Subsequent 

treatment. 


(c) VoixincLtum hy Puhlic Vaccinator. 

940. The public vaccinator of the district must, if the parent or 
other person having the custody of a child so requires {(j\ visit the 
home of the child for the purpose of vaccinating the child ; and he 
must, if a child is not vaccinated within four calendar months after 
its birth {h), visit its home, after at least twenty-four hours’ notice to 
the parent (i), and offer to vaccinate the child with glycerinated calf 
lymph, or such other lymph as may be issued by the Local Govern- 
ment Board (/r). There is nothing to prevent vaccination being 
performed by the public vaccinator at his surgery, or elsewhere 
than at the home if the person concerned so wishes, and it is pro- 
vided by the prescribed form of contract with a public vaccinator 
that it may be so performed in the case of a person other than a 
child, and, in the case of a child over a year old, if the parent or 
person having its custody so requests. 

If, in the opinion of the public vaccinator, a child vaccinated by 
him requires medical treatment in consequence of the vaccination, 
he is required, if the parent or other person consents, to attend the 
child and prescribe any required treatment (I). 


Vaccination 941. The Local Government Board may by order, if in its 
jMepttoiai opinion it is expedient by reason of serious risk of outbreak of 
circum- small-pox or of other exceptional circumstances, require the 

stances. guardians to provide vaccination stations for the vaccination of 


{e) Such a etatutory declaration is not made a defence for any person 
other than the declarant. The mother of a legitimate child would not, 
apparently, be protected after the death of her husband by a declaration 
made by him. As to her general liability, see note (s), p. 476, ante. The 
limitation of time for making a declaration is to be noted in its bearing upon 
those persons who may not *he protected by a declaration which has 
already been made. 

(/) Vaccination Act, '1907 (7 Edw. 7, c. 31), s. 1. 

(g) A form is supplied by vaccination officers ; see Vaccination Order, 
1898, gched. IV. (16). 

{h) The public vaccinator is informed by the vaccination officer as to 
this ; see Vaccination Order, 1907, art. 6. 

(i) Notice should ordinarily be sent to the father, if alive ; see note («), 
p. 476, ante. The form is prescribed by the Vaccination Order, 1898, art. 7, 
oched. V. Under art. 7 {ibid.) the public vaccinator is required generally 
to give twenty-four hours’ notice where he visits at the request of the 
parent. THie Local Government Board has been advised by the Law 
Officers of the (.'lo-wn that such notices may be served by post by prepaid 
letter, which nee<l not be registered. 

J A;) , Vaccination Act, 1898 (01 & 02 Viet. c. 49), s. 1 (2), (3). Glycerinated 
E is provided free to public vaccinatots by the Local Government 
Board (sef^tfbte (k), p. 469, ante), and must be need if required by. the 
parent person. The time for visits of a pttblie vaocmatoris dealt 

with by f^l'^Vaccination Order, d898, art. 7. 

(0 Vacejnation Order, 1907, Sohed. h' * 
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eh^drisa with glyeeiiDated calf lymph or such other lymph as may 
be xsstied by the Board, and modify, as respects the area to which 
the ^raer^ applies, and daring the period for which it is in force, the 
proyisiofts which require the public vaccinator to visit the home of 
the child otherwisO than on request of the parent (m). 

(d) Certijicates of Vaccinatum, 

942 . A medical practitioner (n), who is not a public vaccinator 
and who inspects a child to ascertain the result of vaccination, must, 
as soon as he has ascertained that the operation has been 
successfully performed, deliver to the parent (o) causing the child to 
be vaccinated a certificate of successful vaccination, in the proper 
form (p), and duly filled up and signed by him (q), and the parent 
must, within seven days after such ascertainment, transmit (?•) the 
certificate by post or otherwise to the vaccination officer (s). 

943 . Every public vaccinator who has performed the operation 
of vaccination upon any child, and ascertained that it has b^en 
successful, must, within seven days after such ascertainment, 
transmit by post or otherwise a certificate of successful vaccination, 
according to the prescribed form(0» or to the like effect, to the 
vaccination officer (n), and upon request must deliver to the 
parent (a) a duplicate of the certificate (h). 

"Where it appears to the public vaccinator, upon personal examina- 
tion of any child resident in his district who has not been successfully 
vaccinated by him, that such child has been successfully vaccinated, 
he may, on the request of the parent (a), grant a certificate to that 
effect, and such certificate must be transmitted and has the same 
effect as if it were a certificate of successful vaccination by the 
public vaccinator who gave the certificate (c). No fee is payable by 
the guardians for such a certificate. 

944 . If any public vaccinator or medical practitioner is of opinion 


(m) Vacemation Act, 1898 (61 & 62 Viet. c. 49), s. 7. 

(n) For meaning of “medical practitioner,” sec note (i), p. 471, WhU. 

(o) As to the meaning of “ paient,” see note (»), p. 476, ante. 

ip) For form, see the Vaccination Order, 1907, Sened. II., E. As to the 
penalty for making a false statement in the certificate, see note (e), 
p. 478, post. 

(g) See note (i), p. 471, ante. 

(r) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 7. 

U) Vaccination Acts, 1867 (30& 31 Viet. c. 84), s. 23 ; 1871 (34 & 36 Viot. 
0 . 08), s. 6. 

{i) For iorm, see Vaccination Order, 1007, Sched. IT., E. As to the 
penalty for making a false statement in the certificate, see B^te (e), 
p. 478, post. 

' (U) Vaccination Act, 1871 (34 & 35 Viet. o. 98), s. 6. 

(A) As to the meaning of “ parent,” see note (a), p. 475, ante. 

' (6) Vaccination Act' of 1867 (30 & 31 Viot. o. 84), s. 21. For refusal to 
deliTor a duplicate, a penalty not exceeding 20s. is incurred on BVpumAty 
OQtLvietiiUn {ibid., s. 30). As to proceedings, see p. 480, post s > 

Vaeoiuation Act, 1871 (34 6c 35 Viot, c. 98), 4. 12v uFor foma of 
wtoficaf^ tee yocoination Order, 1907, As to the penalty 

lair- mokifijg % false statemeqt ifiT the tee note (s), p, 478, 

' . ' ■ i- 
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that a child is not in a fit and proper state to he SBCcessfully 
vaccinated he must forthwith (d) give a certificate, .odled a 
“ certificate of postponement of vaccination,” under his haBd (e), 
according to the prescribed form (/), or to the like effect^ t^t 
the child is then in a state unfit for successful vaccination (^), 
Such certificate remains in force for two calendar months, and is 
renewable for successive periods of two calendar months until a public 
vaccinator or medical practitioner deems the child to be in a fit 
state for successful vaccination, when the child must, with all 
reasonable dispatch, be vaccinated, and the certificate of successful 
vaccination duly given, if warranted by the result (</). 

The public vaccinator must not vaccinate a child if, in his 
opinion, the condition of the house in which it resides is such, or 
there is or has been su''>h a recent prevalence of infectious disease in 
the district, that it cannot be safely vaccinated, and in that case he 
must give a certificate of postponement of vaccination (/t)» Q-ud 
forthwith (i) give notice of the certificate to the medical officer of 
health for the district (/c). 

If any public vaccinator or medical practitioner finds that 
a child whom he has three times unsuccessfully vaccinated is 
insusceptible of successful vaccination, or that a child has already 
had the small-pox, he must give a certificate under his hand 
according to the prescribed form (1), or to the like effect, and the 
parent (w?) or person having the custody of such child is thenceforth 
not required to cause the child to be vaccinated (n). 

946 . Every certificate of a child being unfit for or insusceptible 
of successful vaccination, if given by a public vaccinator, must be 
transmitted (o) by him, and if given by any other medical 
practitioner must be transmitted by the parent (m) of such child, to 
the vaccination officer, by post or otherwise (p), within seven days 
after the examination of the child upon which it is founded, and the 
public vaccinator must, upon request, and without fee or charge, 


(d) As to the meaning of “forthwith,” see note (o), p. 476, ante. 

(e) A person wlio wilfully signs a* false certificate or duplicate is guilty 
of a misdenicanour, punishable^ on conviction on indictment to imprison- 
ment with or without hard labour for any term not exceeding two years, 
or to a fine, or to both ; see Ferju^ Act, 1011(1 & 2 Geo. 6, c. 6), ss. 5 (a), 
15 (2), 17, repealing, in part, the Vaccination Act of 1807 (30 & 31 Vjet. 
0. 84), 4. 30. 

(f) See Vaccination Order, 1007, Sched. II., B. 

(a) Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 18. 

(h) For form of certificate, see Vaccination Order, 1907, Sched. II., C. 

(i) See note (a), p. 475, ante. 

(k) Vacemaaon Act, 1898 (61 & 62 Viet. o. 49), s. 1 (4). For the pre- 
' scribed form of notice, see Vaccination Order, 1898, Sched. V., P. 

(l) Vaccination Order, 1907, Sohod. 11., P. As to the penalty for making 
a false statement in the certifioate, see note (e), eupra. 

(m) For definition, see note (a), p. 476, ante. 

(n) Vaccination Act of 1867 (30 & 31 Viot. c. 84), a. 20. 

(o) “ InstesCd -of being delivered by Mm to the parent,” as is still required 

to be done by ^ Vacciaation Act of 1867 (30 & 31 Viot. e. 84)^ as. 19, 
where the eevtilKAFte is given by any other medical practitioner. ' 

(p) “ As, if it were a certificate ol successful vaocinetimi ” ; see Vaociitier 
tion Act of 1967 (BO & 31 Viet, e, S4h bb. t$, BQ * 4 
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deliver to the parent a duplicate of any such certificate so 
transmitted (q). There is no provision requiring the transmission 
to the vaccination officer of a certificate that a child has already had 
the Bniall-i>ox*; and therefore a parent to whom such a certificate 
has been delivered by a medical practitioner and who does not 
transmit it commits no offence (v ). 

946. No fee or remuneration is to be charged by the public 
VRccinator to the parent or other person for any certificate or 
duplicate certificate, nor for any vaccination done under his 
contract, nor is he entitled to payment under his contract for any 
vaccination in respect of which he has been paid by the parent or 
other person for whom Or on whom it is performed; and if he 
receives payment under his contract he is not entitled to recover 
payment for the vaccination from any other person («). 

947. Where any person is revaccinated on his application by the 

public vaccinator without charge, the public vaccinator must deliver 
to him a notice requiring him to attend at the same place on the 
same day in the following week, in order that he may bo inspected 
and the result of the operation ascertained, and stating that in 
default he will be liable to pay a fee for such revaccination of 
2«. (t). The public vaccinator, if )-eqiiired, must deliver to the 

person revaccinated a certificate of the result of the operation (t). 
If such person fails to comply witJi such notice or to permit the 
public vaccinator or his deputy to ascertain the result of the opera- 
tion, he is liable to pay the above-mentioned fee as a debt due 
from him to the guardians ; all such fees must be paid to the 
guardians, and all expenses incurred in such revaccination are to be 
paid by them (t). 

948. The vaccination, or the surgical or medical assistance 
incident to the vaccination, of any person performed or rendered 
by a public vaccinator is not to be considered to be parochial 
relief, alms, or -charitable allowance to such person or his parent, 
and no such person or his parent is by reason thereof to be 
deprived of any right or privilege, or bo subject to any disability 
or disqualification (w). 

949. The clerk of any sanitary authority which maintains a 
small-pox hospital must keep a list of the names, addresses, ages, 


iq) Yaooination Act, 1871 (34 & 33 Viet. c. 98), a. 7. Every person who 
contravenes the provision is liable on summ^ oenviction to a penalty 
not exceeding 20«. ; and every person who wilfully signs a false certificate 
or duplicate is guilty of a misdemeanour, ana is liable to fine nr to 
impiisontnent with or without hard labour for a period not exceeding two 
years {ibid.); see Perjuiy Act, 1011 (1 &: 2 Geo. 5, c. 6), s. 5 (a); and see 
note (e), p. 478, emte. As to proceedings, see p. 480, post 
{t) Broadhec^ v. Holdsmm (1877), 2 Ex. D. 321. 

(») Vaccination Act of 1867 (30 & 31 Viet. o. 84), s. 22. . 

[t) Vaccination Aot, 1871 (34 & 86 Viet. o. 98), s. 0. The fe^ nfidi 
eatresses are to be paid to and out of the common rond or, in London^ tlie 
common pooir fund ; see p. 470, mU. 
i»l Vaccination Aot of 1807 (30 it 31 Viot C. 84), a. 26. As to parochial 
' . tee title Poor Law, Vol XXII., pp. 663 it 
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and condition as to vaccination of all patients, such entrios being 
made on admission, and must at all reasonable times allow 'Searches 
to be made therein, and upon demand give a copy under hid* hand, 
or under that of his deputy, of every entry, on payment of a xd 
Gd. for each search and Gd. for each copy (a). 

(iv.) Procenlingn against Offenders^ 

9 $ 0 . Every parent (h) or person having tho custody of a child 
who neglects to cause it to be vaccinated (c), or, after vaccination, 
to be inspected (d), and does not render a reasonable excuse for 
his neglect, is liable upon summary conviction to a penalty not 
exceeding 20s. (s). 

951 . Any person may take proceedings ; but the specific duty of 
doing so lies uiion the vaccination oliicor(/), subject to his discretion 
whether he shall at the time pi oceed under the above provision (</) 
for a penalty or under the subsequent provision (//.) for an order to 
have the child vaccinated (i). The matter of information does not 
arise until the expiration of the permd of six calendar months 
allowed from the birth of the child for its vaccination (/c), and 
the twelve months’ limitation for taking proceedings begins from 
such expiration (Z). 

952 . In any prosecution for neglect to procure the vaccination of 
a child, it is not necessary to prove that the defendant had received 
notice from tho registrar or any other officer of the requirements of 


(а) Vaccination Act, 189S (61 & 62 Viet. c. 49), 8. 8. 

(б) Soo note (»), p. 475, ante. 

(c) Sec p. 475, ante. 

(d) There is now no other express provision requiring a child after 
vaccination to be “ inspected ” ; but such inspection is necessary to secure 
successful vaccinutioii. 


(e) Vaccination Act of 18C7 (.30 & 31 Viet. c. 84), s. 2'J. 'As to proeotlure 
before courts of summary jurisdiction, see title Magistrates, Vol. XIX., 
pp. 589 et seq. 

if) Vaccination Order, LB98, Sched. IV. (6) (d). It is tho duty of the 
vaccination oflicor, by virtue of his appointiueut as such, i^ithout directions, 
general or special, from the guardians, at any time, and notwithstanding 
their directions not to prosecute in certain specified cases, to institute pro* 
ceedings for offences under, this provision i Moore v. KeyUt [1902] 1 K. B. 
708). 

(q) I.e.f the Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 29. 

(h) I.e., s. 31 ; see pp. 481, 482, post. 

{%) If a conviction lor a penalty under the Vaccination Act of 1867 (30 de 31 
Viet. c. 84), B. 29, is obtained, jaocoedipgs on account of the same child 
cannot, i|nt£l it is four years old, be taken under ibid., s. 31, for an order 
directing it to be vaccinated ; see p. 484, post. 

(k) See p. 476, 

(l) Langridge \ Hobbs, [1901] 1 K. B. 497. As to the time limit, see 

post. The vaccination officer is directed, if he has not witl^ the 
t^Bw'hmited ffecelved a statutory declaration of conscientious objoctioh 
(see p. 476i» mgf), and, at the end of seven days aftji^ the eviration of 
months birth of a child, has not received" any of the statutbiv 

certificates (Me pp. 477 et seq./mie), forthwith togive notice in the preserlbea 
form requiring tho child to ho vaOcinate^ wi|^ fourteen days, aird;„ii)t^ 
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the law in this respect (m), but the production of any certificate of *■ 

postponement (?»), or of insusceptibility, or of the child having Care of the 
had small-pox (o), or the register of vaccinations (p), in which the 
certificate of successful vaccination of the child has been duly wve^ve 
entered, is a sufficient defence, except, in regard to the certificate of 
postponement of vaccination, where the time allowed has expired Certificates, 
before the information has been laid (<2'). * “ 

What constitutes a reasonable excuse is a matter for the deter- Reasonable 
mination of the court; and although to substantiate proceedings 
proof is not required of the public vaccinator having visited the 
home and offered to vaccinate the child, yet upon the question of 
reasonable excuse it may be material to consider whether there has 
been such a visit (r). 

Where conscientious objection has not been evidenced in the Conscientious 
statutory manner (.s), the defendant’s defence that he believed that 
vaccination would bo injurious to liis child is one which the court is 
bound to consider (t). , 

A medical certificate given the day before the hearing that a child Medical 
eleven months old was then unfit to be vaccinated is no excuse for 
neglect during the statutory period of six months (u). 

A person cannot be twice convicted under the same provision in Previous 
respect of the same child (a). convictjon. 

953. Where a person is charged with the offence of neglecting to Conviction for 
cause any child to be vaccinated, and on the defence made by him 

it appears to the justices that he is not guilty of such offence, but 
is guilty of not transmitting any certificate with respect to the 
vaccination of such child (6), the justices may convict him of the 
last-mentioned offence in like manner as if he had been charged 
therewith (c). 

954. If any vaccination officer (d) gives information in ^»Titillg Order for the 
to a justice of the peace that he has reason to believe that a child J" 

fourteen 

default, to take proceedings for the enforcement of the law ; see Vaccina- years. 

tioD Orders, 1898, Sched. IV. (6) (d) ; (No. II.) 1907. 

(m) See note (p), p. 476, ante. 

In) See p. 477, ante. 

(o) See p. 478, ante, 
ip) See p. 474, ante. 

Iq) Vaccination Act of 1867 (30 & 31 Viot. o. 84), s. 34. As to the time 
sa allowed, see p. 478, ante. 

(r) Moore v. KeyU, [1902J 1 K. B. 768. 

(e) See p. 475, ante. 

(t) Svtter V. Norton (1892), 67 J. P. 8. 

(«) Bitids V. EUam (1903), 88 L. T. 867. 

(a) Black v. Epping Union Quardiana (1884), 49 J. P. 19; and see 
p. 484, post. 

(b) See p. 478, ante. 

{v) Vaccination Act, 1871 (34 & 36 Vice. o. 98), s. 11. 

(a) Ihtd., a. 6. A vaccination officer requires no special authority to 
institute proceedings (Bramble v. Love, [1897J 1 Q. B. 283) ; seqalso note(/), 

P* 4S0, ante. His appointment as vaccinatiou officer is sufficient autiioti^, 
and may be proved by the minute book of the raardians contaming the 
itiinutes of his appointment and the consent el the Local Govenuhent 
Board (Knight v, HalliveU (1874), L. B. 9 Q. B. 412; Bramble ▼. Love., 

*mra). Ihe clerk to the guardiaak is required to famish the vaocmation 
citfeerwith aoopy of the resolution appointing him, signed by the chairman 

H.L.— xxm. » 
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under the age of fourteen, who or whose parent (e) is within, thd 
union or parish for which the informant acts, lias not been saoeessf 
fully vaccinated, and that he has given notice (/) to the parent ot 
person having the custody of such child to procure its being vacci'^ 
nated, and that this notice has been disregarded (g), the justice may 
summon such parent or person to appear with the child before him 
at a certain time and place (h), 

' 955. Upon the appearance, if the justice finds, after such exami- 
nation as he deems necessary, that the child has not been vaccinated, 
or has not already had the small-pox, he may, if he sees fit(i), 
make an order under his hand and seal {k) directing such child to be 
vaccinated within a certain time (1 ) ; and, on the hearing, the justice, 

of the meeting at which the appointment was made, or of the ensuing 
meeting ; or, in the case of an appointment before the Ist January, 1898, 
with a copy of the resolution undor seal of the guardians ; see Vaccination 
Orders, 181)8, art. 12 ; 1907, art. 5. For the purpose of the twelve months* 
limitation of proceedings (see p. 480, ante, and see p. 485, foet), the matter 
of information arises immediately after tiic expiration of the notice to the 
parent or other person subsequently referred to in the text, supra, so that 
where on the 10th May, 1872, a notice to procure vaccination within four- 
teen days was disobeyed, an information laid on the 24th June, 1873, was 
too late, but a fresh notice could have been given on which to base an 
information within the limited time {Knight v. Hnlliwell (1874), L. R. 9 Q. B. 
412). Proceedings have been held not to be bad because the child was 
between six and tMghteon months of age {Bowden v. Toll (1901), 85 L. T. 
486). 

(e) Vaccination Act, 1871 (34 & 36 Viet. c. 98), s. U. 

{f) A form of notice has been presciibed by the Local Government 
Board ; see Vaccination Order, 1898, Sched. V., Form K. Ibid., Schod, IV. 
(6) (d), as amended by the Vaccination Order (No. II.), 1907, provides for 
its use ; and see note (I), p. 480, ante. But no particular form of notice 
seems necessary {Tebh v. Jones (1877), 37 L. T. 670). 

(j^) The notice need not be served in any portic^ar way so long as it 
reaches tho parent or other person {Uolloway v. Coster, 1 18971, 1 Q. B. 
.346). The Local Government Board was advised by the Law Ofiicers of 
the Crown in 1901 (Circular to Guardiaus, dated 17th September, 1901) 
that it is sufficient if the notice is served by post by prepaid '.ettoTi 
which need not be registered ; that^upon the hearing of a summons it was 
not necessary in the first instance to' prove that any such notice was in fact 
given ; and that, if any such ^roof is required by the justices, the service 
of the notice would be .primA fade established by showing it was sent to 
the defendant properly addressed, prepaid, and posted, and its eontents 
might be sufficiently proved by verbal evidence. 

(a) Taoeiuetion Act of 1867 (30 31 Viet. c. 84), s. 31. 

(t) The justice must act judicially and not by way of caprice ; he cannot 
arbitrarily and illegally refuse to exercise his discretion ; see E. v. Boteler 
(1864), 4 B. & 8 959 ; title Magistrates, Vol. XIX., p. 658. A special 
case can be stated on the order of tho justice {UoUowa/y v. Coster, supra, 
as reported 66 L. J. (q. b.) 293); and see title Magistrates, Vol. XIX., 
pp. 650 etseq. , , , 

(fc) In Kutter v. Moorhowe (1903), 68 J. P. 134, an order undejr the himd 
only of a justice was made, and a summons for non-compliance withdrawn 
on objection taken that the order was not under seal. Subsequently 
R fresh ortoa was made, with an extended time for compliance, under 
the handiM^ ^<^ls two justices who were sitting At the court when 
the first ^Mvii^de, and, in due course, a summons, for noA-eomphaEoe Vfitdl 
the seemm-^evibr was iMtned, It was held that the second order wsg.ite 
invalid, aalf was not a drawfisg-up of the .order of thO court at thghetcjto 
(Z) Vaeoiicieition Act of 1867 <3V4s . Zf thW]na!tiei|.la 

«f opinion tiist the person .was gnd refosee 
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wHo need Rot be the justice Tvho issued the duinmons (m), mey pro* 
06 ^ and issue an order, although neil^ep the child (a) nor the^ defen* 
dant(o) appears. A parent (p) who fails to produce a child when 
required by the summons is liable on summary conviction to a 
penalty not exceeding 20^. (q). 

The failure of the public vaccinator to give the required notice to 
the parent of his intended visit, or to visit the home of the child (r), 
is no answer to proceedings for an order directing the child to be 
vaccinated ( 5 ). 

956. If at the expiration of the time specified in the order the child 
has not been successfully vaccinated, or has not been shown to be then 
unfit to be vaccinated, or to be insusceptible of vaccination, the person 
upon whom such order has been made must bo proceeded against sum- 
marily («), and, unless he can show some reasonable ground for his 
omission to carry the order into effect, is liable to a penalty not 
exceeding 208. (a). The burden of proof that an order has lx)en 
disobeyed lies upon the prosecution (b). 

The offence is disobedience to the order of the justice, and the 
provisions (c) concerning the production of certificates or register 
do not apply (d) ; but the neglect of the public vaccinator, on 

any order for the vaccination of the child, he may order the informant to 
pay such person a sum as a fair compensation for his expenses and loss of 
time in attendance (Vaccination Act of 1867 (30 & 31 Viet. c. 84), s. 31). 
If an order for vaccination is made, the defendant may be ordered to pay 
the informant's costs (Summary Jurisdiction Act, 1848 (11 & 12 Viet. 
0. 43), 8. 18) : and the payment may be enforced by distress, and imprison- 
ment in default of distress {B. v. Burrowsp Ex parte Wihon (1897), 61 
J. P. 724) ; and see title Magistrates, Vol. XIX., pp. 002 et seq. 

(m) Southcombe v. Yeovil Union GuardinnSp [1897] 1 Q. B. 343. 

(n) Dutton v. Aticina (1871), L. R. 6 Q. B. 373. 

(0) In puTSuaiico of the applied provisions of the Summary Jurisdiction 
Act, 1848 (11 & 12 Viet. c. 43), s. 13 (sen p. 485, post) (B. v. Cinque Ports 
Justice (1880), 17 Q. B. D. 191) ; and sec title Magistrates, VoI. XIX., 
pp. 695 et seq. 

(p) For definition of " parent,” see note («), p. 475, ante. 

(q) Vaccination Act, 1871 (34 & 35 Viet. o. 98), s. 11. 

(r) See p. 476, ante. 

(s) Pym V. Wilsher, [1901] 2 K. B. 800 ; Bowden v. Tott (1901), 86 L. T. 
86 . 

(<) The vaccination officer may take proceedings without any directions 
of the guardians {B. v. BrocUehurst, [1892] 1 Q. B. 666) ; see also note (/), 
p. 480, aide. 

(a) Vaccination Act of 1867 (30 & 31 Viet. 0. 84), s. 31. He cannot be 
fined more than once in respect of the same order {B. v. PfyrismouthJattites, 
[1898] 1 Q. B. 491) ; nor may a second order be mode in respect of the same 
ohild <m a person previously convicted ; see l^e text, infra. ' 

iP) The deposition of the vaccination officer that he has not received any 
of the statutory certificates (see pp. 477 et seq., ante) is pnmd faeie proof 
(Oust* V. Harwood, [1900] 1 Q. B. 803). 

(e). Bee Vaccination Act of 1867 (30 & 31 Viet. 84), s. 34 ; and see p. 481, > 
asUe . , # . * ' ' 4 

X4) See AZZsa^v. Worthy (1870), L. R. 6 Q. B. 163, per Cockb.ubw; 
at p;'q72. where he said '^the offence under s. 31 ia Idiat of disobeyhig 
tlie ‘Older of the justice. The offence to whioh^li^rt^cate is an snsWer 
odder an- 84 is 4hat of neglecting to procure thd Vaodnatidn of the child.' 
nuit'idloWBi'that what la enacted in «, 84 has rOliwence to as. 16, ,16 and 
fo 9, 31, f . . It |s fof the justica, tbf^ore. in determining 
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requisition, to visit the home for the purpose of vaccinating the 
child (e) might be a reasonable ground for omission to carry the 
order into effect (/). 

957. Where a parent or person has been convicted of neglect 
to procure vaccination (p), no other proceedings can be taken 
against him on account of the same child until it has reached the 
age of four years (h) ; nor may an order directing a child to be 
vaccinated (t) be made on any person who has previously been 
convicted of non-compliance with a similar order relating to the same 
child (/c). 


Costs and 968. The reasonable costs and expenses incurred by the vaccina- 
officer in any proceedings taken by him (1), including the 
tiou^officCT. reasonable costs of obtaining necessary legal assistance, must be 
paid by the guardians (m). The vaccination officer must when 
required by the guardians give them full information as to any 
legal proceedings he takes (/t) ; and any sums recovered by him from 
a defendant in respect of costs or expenses or penalties must be 
paid by him to the treasurer of the guardians within seven days 
after receipt (o). 


whether an order shall be made under s. 31 to consider the effect of auy 
certificate.” 

(e) See p. 476, ante. 

if) ** Upon the question of reasonable excuse it may be very material 
to consider whether there has or has not been a visit ” {Moore v. Keyte, 
[1902] 1 K. B. 768, per Lord Alverstone, C.J., at p. 774). But where, 
before the duty of visiting the home was imposed upon the public 
vaccinator, that officer attended half-yearly at a vaccination station, the 
fact that there had been no attendance during the time limited for com- 
jdiance wkh an order of a justice was held to be no ground for omitting 
to obey the order, since the child might have been vaccinated before 
{Francis V . Smith (1894), 58 J. P. 429). 

ig) (See p 480, ante. 

(h) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 4. 

(i) See p. 482, ante. 

(k) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 3; compare p. 481, 
ante. But this docs not present a second order being made when a 
summons for non-compliance with a previous order has been dismissed 
{ R . V. Trafford, [1900] Local Government Chronicle, p. 224) ; and see 
note (n), p. 483, ante. ^ 

(l) It is his duty to prosecute offenders ; see note (/). P. 480, ante. 

(m) Vaccination Order, 1898, art. 29. Where the officer honestly con- 
siders legal assistance is necessary the court will not overrule his decision, 
and the guardians must pay {Hitchcock v. Wandsworth and Clapham 
Guardians f Cheshire v. Same (1904), 68 J. P. 348) ; and the obligation of 
the guardians to pay reasonable legal costs is enforceable by mandamus 

‘ {B. V. Wellingborough Union Guardians (1903), 68 J. P. 179). 

(n) Vaccination Order, 1898, art. 27. 

(o) Sio in the Order. But as there is no direction in the Vaccination 
Acts (for a list of which see note (f), p. 468, ante) for the payment of 
penalties, th^y are therefore payable in accordance with the applied 
provisions .of the Summary Jurisdiction Act, 1848(11 & 12 Viet. c. 43), 

? s. 31 ; and See title Magistrates, Vol. XIX., pp. 604, 628. When 
s recovered heiCore a metropolitan police magistrate they ^ to be paid to 
I the Beceiver for the Metropolitan Police District fMetropolitan Police Courts 
C Act, 1839 (2 6eZ Viot. c. 7D. s, 47) ; and see title Police, Vq). JCXJL# 
\ pp. 468, 476. 
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969 . The Summary Jurisdiction Acts(jp) apply to all proceed- 
ings (g), and the justices for the county, city, borough, or other place 
where the offence has been committed have jurisdiction to hear and 
determine the complaint, and where a union or parish is comprised 
in several jurisdictions the complaint as to any matter arising in 
such union or parish may be heard and determined in any one of 
such jurisdictions (?■). 

960 . Any complaint may be made and any information laid for 
an offence at any time not exceeding twelve calendar months from 
the time when the matter of such complaint or information arose 
and not subsecpiently (&■). The period of limitation runs from the 
time when the cause of complaint or information first arose (t). 

961 . The defendant in any proceedings may appear by any 
member of his family or any other person authorised by him for 
the purpose (a). 

9 

962 . Persons committed to prison on account of non-compliance 
with any order or non-payment of fines or costs must be treated in 
the same way as first-class misdemeanants (r). 


Sub-Skct. 5. — J/tdii It cs (o). 

963 . x\ny woman who, not being certified (/>), takes or uses the 
name or title of “ midwife,” either alone or in combination with any 


(p) The Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), b. 11, 
which provides that prosecutions must be commenced within six months 
of an offence, is excepted, being replaced by the provision in the text, 
supra, imposing a twelve months’ limitation. For proceedings before 
courts of summary jurisdiction, see title Magistb.\tes, Vol. XEX., 
pp. 589 et seq. 

UA By the Perjury Act, 1911 (1 & 2 Geo 5, c. 6), s. 10 (3), pro- 
ceedings for making false statements may, wlioic not punishable only on 
summary conviction, bo taken under that Act, or under the provisions 
n'feired to in note {g), p. 479, ante. 

(r) Vaccination Act of 1867 (30«Sc31 Viet. o. 84), s. 33. All prosecutions 
by the guardians or the vaccination officer are deemed to be within 
the Poor Law Amendment Act, 1844 (7 & 8 Viet. c. 101), s. 59, and the 
Union Chargeabihty Act, 1865 (28 & 29 Viet. c. 79), s. 9, under which the 
costs and expenses are to be charged to the common fund ; and see title 
Poor Law, V^ol. XXII,, pp. 540, 549. But as to a parish for which 
there is a separate board of guardians, and a parish or union in Loudon, 
see p. 470, ante. 

(«) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 11. The limitation 
applies within the Metropolitan Police District {Miller v. Ehind (1873), 29 
L. T. 29). 

it) See p. 480. ante. 

iu) Vaccination Act, 1871 (34 & 35 Viet. c. 98), s. 11. 

(v) Vaccination Act, 1898 (61 & 62 Viet. c. 49), s. 6 ; and see title 
Prisons, p. 247, am,te. 

(a) As to midwives generally, see title Medicine and Piiarmact, 
Vol. XX., pp. 366 et seq. • 

(5) I.e., certified under the Midwives Act, 1902 (2 Edw. 7, o. 17). Aft to 
the printed copy of the roll of mid wives under the Mid wives Act, 1902 
(2 Edw. 7, o. 17), the original of which is kept by the secretary appointed 
by the Central Midwives Board, being evidence of certification, see Utid . 
8. 7 ; title Medicine and Pharmacy, Vol. XX., p. 369. The obtaining of, 
or 6B Sfttempt to obti^n, 4 certificate by false ropresent^tioQ is punish^blQ 
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other word or words, or any name, title, addition, or description 
implying that she is so certified or is a person specially haalihed 
to practise midwifery, or is recognised by law as a midwife, is, 
punishable summarily by a fine not exceeding £5 (c), 

964 . Every certified midwife must, before practising as a niid- 
wife in any area, give written notice of her intention to do so to the 
local supervising authority (d\ and give a like notice yearly in 
January whilst she continnos to practise in such area. The notice 
must contain the particulars required by the rules framed by the 
Central Midwives Board (c) to secure the identification of the 
midwife, and, if she omits to give any sucli notice, or knowingly or 
wilfully makes, or causes or procures any other person to make, 
any false statement in any such notice, she is punishable summarily 
by a fine not exceeding £5 (/). 

965 . Offences punishable summarily may be prosecuted by the 
local supervising authority {^), and the expenses are defrayable by 
the council of the county or county borough in which the prose- 
cution takes place (/»)• A woman aggrieved by any determina- 
tion of a court of summary jurisdiction may appeal to quarter 
sessions (i). 


Sect. 5.-- Cleansing of the Person. 

Sub-Skct. 1. — Public Paths and Washhovsrs. 

(i.) Paths and Washhouses Acts. 

966 . The powers of local authorities to provide facilities for 
promoting cleanliness of person and clothing among the inhabitants 
of their districts depend mainly upon the provisions of a series of 

on conviction on indictment by imprisonment for any term not exceeding 
twelve months, or to a fine, or both ; see Perjury Act, 1911 (1 & 2 Geo. 6, 
0 . 0 ), 8 . 6 . 

(c) Midwives Act, 1902 (2 Edw. 7, c. 17), s. 1 (1). As to procedure before 

courts of summary jurisdiction, see title Magistrates, Yol. XIX., pp. 689 
et seq, • 

(d) Namely, tlie council of -n, county, or of a county borough (Midwives 
Act, 1902 (2 Edw. 7, o. 17), s. 8), or the body to whom the powers of the 
council have been delegated {ibid., ss. 9 — 11) ; see title Medicine and 
Pharmacy, Vol. XX., p. 368. The notice must be given to the authority 
of the, area in which the midwife usually resides or carries on her practice, 
and the like notice must be given to every other authority within whose 
area she at any time practises, within forty-eight hours after she commences 
to do sb (Midwives Act, 1902 (2 Edw. 7, c. 17), s. 10). Expenses under the 
Act are payable out of the county fund (see title Locai. Government, 
Vol. XlX., p. 368), or out of the borough fund or rate {ibid., p. 319), as the 
case may be (Midwives Act, 1902 (2 Edw. 7, o. 17), s. 15). 

(«) As to these rules and tho Central Midwives Board, see title Medicine 
AND Pharmacy, Vol. XX., pp. 366, 367. The English Branch Council 
occupies the place of the General Medical Council for all purposes of the 
Midwives Act, 1902 (2 Edw. 7, o. 17) ; see ibid., s. 17. 

if) Ihid.fB. 10. 

(0) See %pte (d), supra. 

{%) MHwiyes Act, 1902 (2 Edw. 7 o. 17), s. 13. As to tho fund out.el 
whi<m Hha^^liipenBes are' to be paid, see note (d), supra. 

(1) Mi^tn^es Act, 1902 (2 Edw. 7, o. 17), s. 14. As to such appeals io 
quarter PfWftfens, see title Magistuatbs, Vel. XIX., pp. 04 ^-^ 060 , 
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enactments ^nown as the Baths and Washhouses Acts (k), viiucfi 
are only optative in a particular district \7hen they have been 
adopted in the prescribed manner by the local authority, of that 
district. 

The Baths and Washhouses Acts (k) can only be adopted as a 
whole ; there is no power to adopt only a particular Act or a par- 
ticular section of an Act, but, on the other hand, there is no obliga- 
tion on the adopting authority to provide every accommodation 
authorised by the Baths and Washhouses Act8(/j). There is no 
provision for the abandonment of the Baths and Washhouses 
Acts {k) when once adopted, but unnecessary baths and washhouses 
may be sold (Z). 

(ii.) Adopting and Executing Authoritxet, 

967. The Baths and Washhouses Acts {k) may be adopted in a 
metropolitan borough {m) by a resolution of the borough council ; 
and, where the Acts adopted before the appointed day under the 
London Government Act, 1899 («), do not extend to the whole' 
borough, they may be adopted in the rest of the borough as if it 
were a separate borough and the borough council were the council 
thereof (o). The borough council is the authority for executing 
the Baths and Washhouses Acts(/i;), whether adopted before the 

(k) These Acts are the Baths and Washhouses Acts, 184G (9 & 10 Viet, 
o. 74), 1847 (10 & n Vict. o. 61), 1878 (41 & 42 Vict. c. 14), 1882 (45 & 46 
Viet. 0 . 30), 1896 (59 & 60 Vict. c. 59), and 1899 (62 & 63 Vict. c. 29). 
They axe frequently reforred to in tins section of lids title as “ the Baths 
and Washhouses Acts ” In the Acts meanings are .‘issigned to expressions 
as follows, unless there be something in the subject or context repugnant 
to such construction : — “ Borough ” means city, borough, port, Cmque 
Port, or town corporate ; “ dork ” means, as regards an incorporated 
borough, the town clerk, and, as regards a parish, the clerk appointed by 
the commissioners ; ** commissioners ” means the commissioners appointed 
for any parish, and for the time being in office and acting as such com- 
missioners ; “ justice ” means justice of the peace for the county, riding, 
division, liberty, borough, or place where the matter requiring the 
cognisance - of justices arises; “lands” means lands, tenements, and 
hereditaments, of whatsoever nature and tenure ; “ parish ’’ means not 
only every place having separate overseers and separately maintaining its 
own poor, but also every place maintaining its own poor and having a 
vestry ; “ ratepayers ” means all persons lor tJie time being assessed to 
and , paying rates for tho relief of the poor of the parish ; words importing 
the masculine gender include the feminine ; words of the pluitii number 
include the sii^ular, and words of the singular number include the plural 
(Baths and V^hhouses Act, 1846 (9 & 10 Vict. o. 74), s. 2) ; “ covered 
swimming bath ” means a swimming bath protected by a roof or other 
covering from the weather (Baths and Washhouses Act, 1878 (41 & 42 
Vict. 0 . 14), s. 1). Provisions with respect to the same subject-matter, 
but of more limited scope, are also contained in the Towns Improvement 
Clansea Act, 1847 (10 « 11 Vict. c. 34), ss. 136 — 141, which are incorpo- 
rated, with many local improvement Acts ; see title IjOCal Gov]3RN3CENt, 
Vol. XifX., p. 328. These provisions are mentioned in the appropriate 
places. 

(Z) See p. 493, •post, 

{m) “In like manner as in a borough outside London, and not otherwisar; 
see London Government Act, 16^9 (62 & 63 Vict. p., 14),8^^(4)i -theo0|fMt 
of the provision being as stated ia the text, awpra^ . . r v • > 

(n), dp 63 Vict, c. 14. 

(A) London Government Act, 1899 (62 & 63 Viot ,,04 ^4), ss, 4,(4), 34; 
and see title Metkopolis, VoL XX., p. 405. 
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SiicT. 5. appointed day or not (a). Where the Baths and Washhoases Aota (h) 
Cleansing of are in force in part only of a borough, counoillora representing 
the Person, wards where they are not in force are not to be members of any 
committee of the council appointed for the purpose of the Acta (c). 

Municipal 968. The Baths and Washhouses Acts(h) may be adopted, by 
terougiisand resolution, in a municipal borough or other urban district by the 
Slstiirts council of the borough or district (d). ' The council is the executing 
authority within its district (e). 

Rural 969. In a rural parish the parish meeting has exclusively the power 

piuwhcs. of adoption (/). There is no power to adopt for part of a parish (^). 

The resolution for adoption must be carried by at least two-thirds 
of the votes given at the parish meeting, or, if a poll is taken, of 
the parochial electors who vote (h). A copy of the resolution of 
adoption, extracted from the minutes of the parish meeting, or, if 
there is a poll, of the declaration signed by the returning officer 
that the proposal to adopt the Baths and Washhouses Acts (b) was 
carried by the requisite majority of votes, must be sent to the 
Local Government Board (i) for its approval, and upon such 
approval being signified the Baths and Washhouses Acts (h) come 
into operation in the parish (ff). 

Executing? If the parish has a parish council, the authority for executing the 

authority. _ 

(a) London Government Act, 1899 (02 & 63 Viot. c. 14), sa. 4(1), (2), 34. 
As to the transfer to metropolitan borough councils of the powers of 
vestries, district boards, and commissioners for public baths and wash- 
houses, see title Metkopolts, Vol. XX., pp. 402 et seq. The London 
(Adoptive Acts) Schoino, 1900, approved by Order in Council dated 
7th August, 1900 fytat. It. & O. Ilov., Vol VllI , London County, p. 28), 
which was made in pursuance of the London Government Act, 1899 
(62 & 63 Viet. c. 14), provided for the abolition of commissioners, the 
transfer of their powers, duties, property and liabilities, and their exiatiiig 
officers, to the metropolitan borough councils and for oiher administra- 
tive arrangements. A member of a metropolitan borough council is not 
personally liable for anything done under the Baths and Washho^ises Acts 
(Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 29; London 
Government Act, 1899 (62 & 63 Viet. o. 14), s. 31 (2) ). 

{b) iJee note (A), p. 487, dnte. 

(c) London (Adoptive Acts) Scheme, 1900, art. 6. 

(d) As “ the urban authority ” (see Public Health Act, 1876 (38 & 39 
Viet. c. 6.')), s. lO), wliich, in a borough, is the mayor, aldermen and 
burgesses, acting by the council {ibid., s. 6), and, in other urban districts, 
the urban district council (see the Local Government Act, 1894 (56 & 67 
Viet. o. 73), 8. 21 ; p. 372, ante ; title Local Government, Vol. XIX., 

р. 262). Into the definition in the Public Health Act, 1876 (38 &; 39 Viet. 

с. 65), B. 4, of the “ Baths and Washhouses Acts,” as meaning the Baths and 
Washhouses Act, 1846 (9 & 10 Viet. o. 74), and the Baths and Washhouses 
Act, 1847 (10 & 11 Viet. o. 61), must now be read the further amending 
Acts of 1878 (41 & 42 Vict.o. 14), 1882 (46 & 46 Viot. c. 30), 1896 (59 & 60 
Vict. o. 60), and 1899 (62 & 63 Viet. c. 29) ; see note (/c), P- 487, ante. 

(«) See Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 10. 

(/) Locfd Government Act, 1894 (56 & 67 Vict. c. 73), s. 7 (1) ; and 
see title Local Government, Vol. XIX., pp. 264 et aeq., 257. 

(a) BtkbbB and Washhouses Act, 1846 (9 & 10 Viot. o. 74), s. 6. 

(n) LoeaJ Government Act, 1894 (66 & 67 Viot. c. 73), s. 7 (2). 

( OIn piocb of the Secretary of State ; see Local Government Bo^ Aet, 
1871 (34 Sn 35 Viot. c. 70), s. 2. • 
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Biiths and Washhouses Acts (A:) is the parish council (Q. In a rural 
parish not having a separate parish council, the parish meeting 
must appoint commissioners to carry the Baths and Washhouses 
kcts{k) into execution (m), unless by an order of the county council 
the parish meeting has conferred on it the power of a parish council 
for such execution ( 71 ), in which case the parish meeting may appoint 
a committee for the purpose (0). 

970. For carrying the Baths and Washhouses Acts (k) into execu- 
tion a metropolitan borough council (p) with the approval of the 
Local Government Board, and the commissioners with the sanction 
of the parish meeting {q) and the approval of the Local Government 
Board, may borrow at interest, on the security of a mortgage of the 
borough fund or of tlie poor rates, as the case may be (r), and the 


(fc) See note (/c), j). 487. anU 

(l) Local Government Act, 1894 (56 & 57 Viet, c 73), s. 7 (5), (7). 

(m) Baths and VVashhonaos Act, 1846 (9 & 10 Viet. c. 74), s. 6. .The 
parishes in Avhich commissioners are likely to act will be few, if any. But, 
where the cinjumstaucea arise, from three to seven ratepayers are to be 
appointed, and one-third retire each year {ibid.). A commissioner may 
resign {ibid., s. 7), and vacancies in the office may be filled by the parisli 
meeting {‘ibid., s. 8). The acts of commissioners, notwithstanoiDg any dis- 
qualification or irregularity of appointment, are valid (Baths and Wash- 
houses Act, 1847 (10 & 11 Viet. c. 61), s 3). The commissioners arc incor- 
porated (Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 20), and 
are free from personal liability {ibid., s. 29). They must meet at least 
onco a month {ihtd., s. 9), and may do so at other times (tfeid., s. 10) ; one- 
third of their number, but not less than two, form a quorum {ibid , s. 11), 
and a minute book must bo kept {ibid., s. 13). Their account books are to 
be open at all reasonable tunes to inspection by every commissioner, 
churchwarden, overseer, and ratepayer {ibid., s. 14), and must bo audited 
every March by two persons appointed by the parish meeting, to which 
body the auditors must report (i6td., s. 15). Where the Baths and Wash- 
houses Acts (see note {k), p. 487, ante) have been adopted and commissioners 
appointed by the parish meetings of two or mortj neighbouring parishes, 
those meetings, apparently, may concur in carrying tlie Acts into e.xccutiou 
and, with flic approval of the Local Government Board, agi’oe for the pro- 
vision of baths, washhouses and batliing ]>laces, under the management of 
one body of commissioners, for use in common by the rospe.c*-tivo parishes 
(Baths and Washliouses .Act, 1846 (9 & 10 Viet. c. 74), s. 19), but there 
may bo practical difficulties in acting upon the provision. It might be 
more convenient, if any such joint action wore feasible, for the parish 
meetings concerned to obtain the powers of a parish council (Local 
Government Act, 1894 (56 & 67 Viet. c. 73), s. 19 (10) ), and act by means 
of a joint committee {ibid., s. 67) ; see title Local Government, Vol. 
XIX., p. 246. 

( 7 *) Local Government Act, 1894 (66 & 57 Viet. c. 73), s. 19 (10). 

(o) IMd., s. 19 (3). 

Ip) See Loudon (Government Act, 1899 (62 & 63 Viet. c. 14), s. 31 (2).‘ 
iq) Local Government Act, 1894 (66 & 67 Viot. 0 . 73), s. 7. For form 
of particulars for consent of Local Governmenc Board, see Encyclopaedia 
of F(Wb and Precedents, Vol. XVI., p. 373. 

(r) Baths and Washhouses Act, 1846 (9 & 10 Viot. c. 74), s. 21 ; Baths 
and Washhouses Act, 1878 (41 & 42 Viot. 0 . 14), s. 9 ; and see title Metro- 
pous, Vol. XX., p. 446. The provisions of the Companies Clauses Con- 
solidation Act, 1846 (8 & 9 Viet. o. 16), with respect to the borrowing 
of money, arc inoorporated, so far as applicable, with the anbatitution of 
the oounc^ or commissioners for the company and directors, and the clerk 
forlfhe secretary of the company (Baths and Washhouses Act, 1846 (9 10 


Bbot. 6. 

CleanBlBgof 
the Person. 


Power to 
borrow. 



490 


Public Health anb Local Adhinistbation. 


Sect. 5. Public Works Loans Coramissioners may lend to the council or com- 
Cleansingof missioners for the' purpose (a). Other executing authorities may 
the Person, borrow under their general powers (fr). 

Expenses in S71. The expenses of carrying the Baths and Washhouses 
Acts (c) into execution are, in a metropolitan borough, paid out of 
the general rate(ri), but where the A.cts(c) do not extend to the 
whole of the borough the rate levied is an additional item of that 
rate over the area to which they do (c) extend (c). 

In a borough or other urban district the expenses are paid as 
expenses under the Public Health Acts (/). 

In a rural parish the expenses, to such an amount as is from 
time to time sanctioned by the parish meeting (fj\ are paid out of 
the poor rato(/t), and the parish meeting must order the overseers 
to levy with and as part of the poor rate such sums as the parish 
meeting deems necessary, and such sums are paid by the overseers, 
according to the order of the parish meeting, to the person 
appointed by the parish council or commissioners, as the case may 
be, to receive them (/). 

AppIicAtum of 972. In a rural parish the money raised for defraying expense.'. 
bfUh™and*"^ and the income arising from the baths and washhouses and bathing 
wMhhouses. places are applied by the parish council or commissioners (k) in or 
towards defraying the expenses of carrying the Baths and Wa.sh- 
houses Acts (e) into execution: and whenever, after repayment of 
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Viet. 0 . 74), s. 23 ; Baths and Washbouses Act, 1878 (41 & 42 Viet. c. 14), 
8.9). For tb« applied provisions oC the ('oni panics Clauses ConsolidatitMi 
Act, 1845 (8 A; 0 Vict. c. lt>), namely, bs. 38 — 55, bco title Companie.-;, 
Vol. V,pp 731—739. 

(u) Baths and WasJihonses Act, 1846 (9 & 10 Vict c. 71), s. 22; Batin 
and Washhouses Act, 1878 (41 &; 42 Vict. c. 14), a. 9. Baths and wawh- 
houses provided by local authorities are among the works in the Public 
Woiks Loans Act, 1876 (38 & 39 Vict. c. 89), Sched. 1 , for which the, 
cominiBSioners are authorised by ifetd., s. 9, to make loans; bpp pp. 382 
et seq , ante ; and see title Monet and Money-Lsndino, Voi. XXI., 
pp. 59 et fseq. 

{b) Town councils and other urban district coiincils under the Public 
Health Acts (see pp. 382 et eeq., ante, and note (a),p. 361, ante), and parish 
councils under the iJooal Government Act, 1894 (56 & 67 Vict. c. 73), s. 12 
(see title Local Government, Vol. XIX., p. 244). For forms of raoitgage 
by Ipcal authoiities, see Encyclopadia of Forms and Precedents, Vol. vl., 
p. 310; Vol. VIII., pp. '194— 205. 

(o) See note {k), p. 487, am,te. 

(d) London Government Act, 1890 (62 & 03 Vict. o. 14), s. 10 ; and see 
title Metropolis, Vol. XX., p. 461. 

(e) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 10 (3). 

(/) ,For a list of the Public Health Acts, seo note (a), p. 361, ante, and 
see pp. 380 et seq., ante. 

(q) Local Government Act, 1804 (50 & 57 Vict. c. 73), s. 7 (3). 

(h) Baths and Washhouses Act, 1846 (9 &; 10 Vict. o. 74), s. 16 . #athB 
and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 13. 

(<) BatlSS and Washhouses Act, 1846 (9 & 10 Vict. o. 74)* s. 17. 

(Ir) e statute (ibid., s. 18) the commissioners only uro mentioned, 
but it diiJ^isaTB to apply also to the parish council os'partof its dutt^in 
exeetftliM^he Aots^ Sna to a metropolitan borough oouneil in sabetiisitio& 
for the 'imttliniasTohers': see London Governwwit Act, 1899 (68 & 66 Viet, 
0. 14),' a.' '21 (2). 
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all moneys borrowed and the interest thereof^ and after satisfying 

all the liabilities with reference to such execution, and providing OteiLgllngOf 

such a balance as is deemed by the council or commissioners the 

sufficient to meet their probable liabilities during the then next 

year, there is at the time of holding the parish meeting at which 

the yearly report of the auditors is produced (1) any surplus, it must 

be paid to the overseers in aid of the poor rate (?«-). • 

(iii.) l^ovision of Baths and WashhousKS. 

(q) Anjiiiaition of Lands and Breniisea. 

973. The Lands Clauses Acts (n) are incorporated with the Incorporatioc 
Baths and Washhouses Acts (o) ; but the commissioners and other 
authorities are not by the latter Acta empowered to purchase or 
take any lands otherwise than by agreement (p). 

The council of a metropolitan borough, municipal borough, or PurchaBcor 
other urban district, and, with the approval of the parish meeting (^), 
the parish council or commissioners of a parish, may contract fpr 
the purchase or renting of any lands (a) in or in the immediate 
neighbourhood of (b) such borough, district, or parish necessary for 
the purposes of the Baths and Washhouses Acts(c), and the pro- 
perty therein is, in the case of a borough, to be vested in the metro- 
politan borough council or the municipal corporation, and, in any 
other case, in the council of the urban district or iiarish or in the 
commissioners (d). 

(l) See note (m), p. 489, ante. Whore Acts are executed by a parish 
council, the time lor asceitainiug any surplus is the 31st March. 

(m) Baths and Washhouses Act, 1840 (9 & 10 Viet. c. 74), s. 18; Baths 
and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 13. A provision in 
the Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), b. 4, that in a 
borough the income is to be paid to the credit of the borough fund would 
liave to be satisfied by paying it to the credit oi the fund out of whicli the 
expenses are now paid; and see title Local (Ioveunment, Vol. XIX., 
pp. 280 et seq. Profits on batlis and wa.H}ihou8es are assejssable to income 
tax; see title Income Tax, Vol. XVI., p. 02i3. 

(n) As" to the meaning ol the term ‘'Bands Clauses Acts,’* see title 
OoMPULSOKY PuUCllASE OF LaND AND COMPENSATION, Vol. VI., p. 12. 

(o) See note {k), t». 487, ante. 

ip) Baths and V. ihhouses Act, 1847 (10 & 11 Viet. o. 61), s. 4 As to 
the provisions thus incorporated, see title Compulsoky Pukciiase of 
Land and Compensation, Vol. VI., pp. 56 et seq. Councils (see pp. 487 
ti seq., anfa) executing the Baths and Washlumses Acts (see note (k), p. 487, 
ante) may, however, under ilicir general powers aoij^ro land compulsorily ; 
see note (d), infra. l'*or form of agreoinent, see EncycIopmJia of Porms 
and Pi'ccedcnts, Vol, XII., pp. 227, 230. 

{q) Local Government Act, 1894 (50 & 57 Viet. c. 73), s. 7 (3). 

(a) For definition of “ lauds,” see note (fc), p. 487, ante. 

(b) Baths and Washhouses Act, 1882 (45 & 40 Viet. o. 30), s. 3. 

( 0 ) See note (fe), p, 487, ante. 

(d) Baths and Washliouses Act, 1846 (9 10 Vipt. c. 74), s. 24. This 

provision, it is submitted, applies to a metropolitan borough council and an 
urban district council, but it specifically refers to a “ borough ** (see 
definition, note (/c), p. 487, ante) and “ parish ” only ; ajid the amen^g 
,pimviBloa in the Batlis and Washhouses Act, 1882.(45 Si 46 Viot. c. 30)^£ke- 
wise refers to “ the immediate neighbourhood of such borough or pan^,^' 
although, since 1872, the Acts have been executed in, urban distnota hy the 
urban authority ; see note (d), p. 488, ante. The effect of the leg^^tion 
wfiiercby metropolitan borough councils (see p. 487, ante) and urban distiiot 
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The like authorities may contract for the purchase or lease of 
any baths, washhouses, and covered swimming baths (e) in or in 
the immediate neighbourhood of (/) such borough, district, or 
parish ; and may appropriate such baths, washhouses, and covered 
swimming baths to the purposes of the Baths and Washhouses 
Acts {g\ with any necessary additions or alterations (/t). 

The trustees of any public baths, washhouses, and covered 
swimming baths, built or provided by private subscriptions or 
otherwise, with the consent of such borough or urban district 
council, or, in the case of a rural parish, with the consent of the 
parish council or commissioners and the approval of the parish 
meeting, and, in each case, with the consent of a majority of the com- 
mittee or other persons by whom they were appointed trustees, may 
sell or lease such baths, washhouses, and covered swimming baths, or 
make over their management to the council or commissioners (i). 

974 . For the purposes of the Baths and Washhouses Act8(</), 
the council of a municipal borough may, with the approval of the 
Local Government Board (/c), appropriate in the borough any lands 
vested in the corporation ; and the c immissioners (f) may, for the 

oouncils (see p. 488, ante ) are, in their boroughs and districts, the autho- 
rities for adopting and executing the lialhs and Wiislihouses Acts (see note (/c ), 
p. 487, a / nde ) seems to be to put such councils in the same position as regards 
their boroughs or districts as commissioners wen* in as regards their parish ; 
and see liohdou Govornment Act, ISDU (62 & 63 Viet. c. 14), s, 31 (2). Bui. 
ill purchasing or renting lands, authoiities otlier than commissioners of a 
parish may proceed under general enactments ajiplying to such authorities 
and enabling them to purchase land, not only by agreement, but also com- 
pulsorily, A metropolitan borough council may proceed under the London 
Government Act, 1899 (62 & 63 Viet. c. 14), s. 5 (2) (see title Metropolis, 
Vol. XX., pp. 455 ci eeq .) ; the council of a municipal borough or other 
urban district under tlie Public IJeallh Act, 1875 (38 & 39 vict. c. 65), 
sa. 175 — 178 (as to which sec titles roMPULSOiiY Purchase op Land 
AND Compensation, Vol. VI., pp. 163 et eeq .; Constitutional Law, 
Vol. VII., p. 221 ; Sai.e of Land), as (he effect of the Puhhc Health Act, 
1875 (38 & 39 Vict. c. 55), s. 10, is to make the execution of the Acts a 
purpose of that Act ; and a parish council, subject to the approve’ of the 
parish meeting as required by the Baths and Washhouse s Act, 1846 (9 & 10 
Vict. e. 74), under the Local Govrt:nmerit Act, 1894 (56 & 67 Vict. o. 73), 
s. 9 (sec title Local Government, Vol. XIX., p. 248). 

(e) See Baths and 'VVashhousos Act, 18/8 (41 & 42 \'ict. c. 14), as. 2 — 4. 
For definition of “ covered swimming bath,” see note(/i:), p. 487, ante . 

(/) Baths and Washhouses Act, 1882 (45 & 46 Vict. c. 30), s. 2. 

(fl) See note (/c), p. 487, ante . 

(h) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), s. 27. 

(i) Ibid.; Baths and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 3. 
This provision, and the amending provision in the Baths and Washhouses 
Act, 1882 (45 & 46 Vict. c. 30), s. 2, speciAcally refer to a “borough or 
parish ** only : but see note (d), p. 491, ante . 

(fc) In place of the Treasmy ; sec Local Authorities (Treasury Powers) 
Act, 1906 (6 Kdw. 7, c. 33). 

(1) For definition of “ commissioners,” see note (k), p. 487, ante. The 
effect of the leLuslation referred to in note (d), p. 491, ante, may be, as regards 
a parish, to place a council executing the Acts in the same position os the 
commissiofiers in a rural parish without a parish council ; subject to this, 
that where the parish is urban, the approv^ of the vestry, if it still retains 
its civil pewers (see title Local Government, Vol. XIX., p. 261), will have 
to be obtained. In the case of the council of A metropohtan or municipal 
borough, or of an urban district, it is probable that, apart from any otpoT 
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like purposes, with the approval of the parish meeting (w) and of 
the guardians of the poor and of the Lo(^ Government Board (n), 
appropriate in the parish any lands vested in such guardians, or in 
the churchwardens, or in the overseers (o) of the parish, or in any 
feoffees, trustees, or others, for the general benefit of the parish (p). 

(b) Sale and Ect hange of Lande and Premisea. 

975 . With the approval of the Local Government Board (<y) and, 
in the case of commissioners, of the parish meeting (r), an authority 
executing the Baths and W^ashhouscs Acts {s) may sell and dispose 
of any lands vested in the authority for the purposes of the Acts («) 
and apply the proceeds in or towards the purchase of other lands 
better adapted for such purposes, and may, with the like approval, 
exchange any lands so vested, either with or without paying or 
receiving any money for equality of exchange, for any other lands 
better adapted for such purposes (t). 

976 . Whenever any public baths or washhouses or open bathing 
places or covered swimming baths (?/■) which have been for seven 
years or upwards established under the Baths and Washhouses 
Act8(tt) are determined, by the council of a metropolitan or muni- 
cipal borough or of an urban district, or by the parish meeting (b) 
in accordance with a previous recommendation of the parish council 
or commissioners, to be unnecessary or too expensive to be kept up, 
the council, with the approval of the Local Government Board (c), 

question, there would be a practical difflculty in obtaining the necessary 
approvals for the appropriation of parochial land, unless the borough or 
district were coterminous with the parish. 

(m) In place of the vestry ; see Local Government Act, 1894 (66 & 67 
Viet. c. 73), 8. 19 (4). 

(w) As successors to the Poor Law Board ; see Local Government Board 
Act, 1871 (34 & 36 Viet. c. 70), s. 1. 

(o) In an urban parish, where no order under the Local Government 
Act, 1894 (66 & 67 Viet. o. 73), s. 33, under which the churchwardens 
have ceased to be overseers is in force, for “ overseers ” (see the text, 
supra) read “ churchwardens and overseers,” as in the Baths and Wash- 
houses Act, 1846 (9 & 10 Viet. c. 74), s. 24. In a rural parish, lauds may 
be vested in the parish council os successors to the overseers or to the 
churchwardens and overseers (Local Government Act, 1894 (56 & 57 Vict. 
c. 73), B. 5(2)): or, if the parish has no parish council, in the chairman and 
overseers {ibid.f s. 19 (7) )■ In a parish in a metropolitan borough, the 
council are the overseers, and property formerly vested in the overseers or 
in the churchwardens and overseers is vested in the council ; see London 
Government Act, 1899 (62 & 63 Vict. o. 14), ss. 11 ^l), 23(3); title 
Metropolis, Vol. XX., p. 407. 

(p) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), ts. 24. 

(flf) In place of the Treasury ; see Local Authorities (Treasury Powers) 
Act, 1906 (6 £dw. 7, o. 33). 

fr) Local Government Act, 1894 (66 & 67 Vict. o. 73), s. 7 (3). 

Is) See note (fc), p. 487, ante. 

(f) Baths and Washhouses Act, 1846 (0 & 10 Vict. c. 74), s. 31. 

(i») Baths and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 3. Fof^ 
definition of covered swimming bath,” see note (1:), p. 487, ante. 

(o) See note (fe), p. 487, ante. • 

(b) In place of the vestry ; see Local Government Act, 1894 (66 & 67 
Vict. 0 . 73). B. 7 (3). 

(o) In place of the Treasury ; see Local Authorities (Treasury Powers) 
Act, 1006 (6 Edw. 7, e. 33). 
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6SCT. 6. jnay sell them for the best price reasonably obtainable^ and the net 
Cleansing of proceeds of the sale must be paid to the credit of the fond br 
the Person, rate(^) ont of which the expenses of the authority are paid(e). - 

(o) Erection of Bath* and Wachhousea, 

Erection, 977 . The executing authority (/) may erect on any lands 

aiteTOtion, appropriated or acquired by it under the Batlis and Washhouses 
Sig A-Cts (g) any buildings suitable for public baths, washhouses with or 
without drying grounds, and covered swimming baths {h\ and may 
make any open bathing places, convert any buildings into public 
baths and washhouses, and may from time to time alter, enlarge, 
repair, and improve the same respectively, and fit up, furnish, and 
supply the same respectively with all requisite furniture, fittings, 
and conveniences (i) ; but the number of baths (/t) and the number 
of washing tubs or troughs, as the case may be, provided for 
the labouring classes in any building or buildings must respectively 
not be less than twice the number of the baths, tubs, or troughs 
of any higher class if but one, or of all the baths, tubs, or troughs 
of any higher classes if more than one in the same building or 
buildings (/)• 

Provisions as 978 . Contracts may be entered into by the executing authority (/) 
to contracth. |qj. building and making, and for altering, enlarging, repairing, 
improving, supplying with water, lighting, and fitting up the baths, 
washhouses, open bathing places, and covered swimming baths (m), 
and for furnishing any materials and things, and for executing and 
doing any other works and things necessary for the purposes of the 
Baths and Washhouses Acts {g) ; and such contracts must specify 
the several works and things to be done, the prices to be paid, the 

(d) The words are, “ of the borough fund or of the rate for the relief of the 
poor of the parish,” but the effect of the legislation referred to in note(d), 
p. 491, ante, is, it is contended, as stated in the text, supra. For the fund 
or rate out of which the expenses are paid, see p. 490, ante. 

(e) Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 32. The: e is 
a corresponding provision (see note (fc), p. 487, ante) for the sale of unneces* 
sary or expensive baths and washhouses in the Towns Improvement Glauses 
Act, 1847 (10 & 11 Viet. c. 34^8. 141, but no approval of any central 
authority is required, and the discontinuance of the baths and washhouses 
must be by a ” special order ” made in pursuance of idid.,'S8. 132, 133. 

(/ ) I.e., the council 'or commissioners; see pp. 487 et seq., amte. 

Ig) See note {k), p. 487, ante. 

(h) Baths and Wasliliouses Act, 1878 (41 & 42 Viet. c. 14), ss. 2—4. For 
definition of ” covered swimming bath,” see note {k), p. 487, ante. 

(i) Baths and Washhouses Act, 1840 (9 & 10 Viet. c. 74), s. 25. Where 
by a special Act (see note {k)i p. 487, ante) the necessary provisions of the 
Towns Improvement Clauses Act, 1847 (10 & 11 \iot. c. 34), are incorpo* 
rated, convenient land and buildings may, by a special order in pursuance 
of ibid., ss. 132, 133, be purchased, rentea, or otherwise provided and 
maintained under ibid., s. 136, for use as public baths and washhCuses. 

^ {k) There is a corresponding provision (see note {k), p. 487,,anto>as to the 
j number of baths for the working classes in the Towns Improvement Clauses 
Act, 1847 (10 Sill Viet. c. 34), s. 137. 

(i) Baths aikid Washhouses Act, 1846 (9 St 10 Viet. e. 74), a. 36; Baths 
^nd WashholM^ct. 1847 (10 & 11 Viet c. 61), s. 5. ' 

(m> Washhouses Act, 1878 (41 & 42 ‘ViOt. o. 14), s. 3. ' For 

definition of “ covered swimming bath,” see note (k)» p. 487, ante, * ^ ’ 
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tjimes when jbhe 'syoTks and things are to be done, and the penalties Sbot. 5. 
to ?be> suffered in cases of non-performance ; and all such conttacts Cleanshigof 
or , true., copies must be entered in books, to be kept for that the Person* 
purpose (n). ' ' 

No contract above the value of £100 may be entered into, unless Notice where 
previous *to the making thereof fourteen days* notice is given in one 
or more of the public newspapers published in the cOunty in which ** ' 
the borough or parish is situated, expressing the intention of enter- • 
ing into such contract, so that any person willing to undertake the 
same may, for that purpose, make proposals, which must be offered 
to the executing authority at a certain time and place mentioned in 
such notice ; but the executing authority (o) need not contract with 
the person offering the lowest price (n). 


(iv.) ManageTMnt, 

(a) In General. 

979. The general management (p), regulation, and control of the Management, 

public baths, washhouses and bathing places are vested in* and regulation, 
exercised by the executing authority (q). ““ contro . 

980. Tho executing authority must api)oint, and may remove at Appointment 
pleasure, such oflicers and servants as are necessary, and may pay “f 

them reasonable salaries, wages, and allowances (r). Officers and 
servants so employed in and about any baths, washhouses, open 
bathing places, or covered swimming baths in a metropolitan 
borough may be superannuaied (s). 


981. If any clerk or other officer, or any servant employed by Corruption^ 
any council or commissioners in pursuance of the Baths and wwidisquaii- 
Washhouses Acts (1), or any councillor or commissioner, exacts or 

(n) Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 26. etc. 

(o) 1 e., thr council or comiuissionerpi ; see pp. 487 et Hcq . ante. 

(p) When necessary, a sufficient office for holding meetings ami trans- 
actmg busiuoss may be hired at a reasonable rent (Baths ana Washhouses 
Act, .1846 (9 & 10 Viot. c, 74), s. 12). Tho authority is liablo for negli- 
gence, o.y., for damage arising Ironi a dangerous wringing machine [Vowleif 
V. Sunderland Corporation (1861 ), 6 II. & N. 565) ; and see title NEGL-iGENCi, 

Vol. XXI., pp. 422 et seq., 464 et eeq., 476 et seq., 477, note (fe). 

{q) Baths and Washhousc.s Act, 1846 (9 & 10 Viet. c. 74), s. 33. As to 
the executing authority, sec pp. 487 et eeq., a^ite. 

{r) Baths and Washhouses Act, 1846 (9 & 10 Viet. c. 74), s. 12 Com- 
missioners may appoint a clerk (ibid.), but other authorities should not 
appoint a separate clerk for the purposes of the Acts. In a rural parish the 
salaries, wages and allowances must be approved by the parish meeting 
{ibid^‘ XfOcaJ Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (3) ). The 
proviuons of the Gompauies Clauses Consolidation Act, 1845 (8 & 9 Viot. 
o. 10). with respect to the accountability of officers, so far as ai^icable. 

Are incorporated, with the substitution of the council or the comxdiMionere 
for the company and directors (Baths and Waahhouses Act, 1846 (9 is i 
10 Viot. c. 74), 8. 23). .Security is to be taken from officers entrusted 
with money (Companies Clauses r’onsoUdation Act, 1845 (8 & 9 VicA.^ 
c. 16>, s. 109). For the applied provisions of ibid., ss. 109 — 114, see titfe^ 

COMPAVIX?. Vol. V., pp, 715, 716. • 

<s) Baths 4nd 'nra^hhouscs Act, 1S7S '41 & 42 Vict c 14). s, 12. which ^ 

MpUes to such officers the SuperaanuatiOQ (Metropolis) Act, 188$ ^ 30 

.Viot. o. 31). 

, M) See note {kh p, 437, aiu^. 
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accepts any fee or reward, other than, in the case of a clerk, officer 
or servant, his salary, w’ages, or allowances, on account of anything 
done or forborne, or to be done or forborne, in pursuance of the 
Baths and Washhouses Acts (a), or in putting them into execution^ 
or if any such clerk, officer or servant is in anywise concerned or 
interested in any bargain or contract made by the council or com- 
missioners, or if any person while he holds the office of councillor 
or commissioner accepts or holds any office or place of trust created 
by virtue of the Baths and Washhouses Acts (o), or is concerned 
directly or indirectly in any such bargain or contract (/;), he is 
incapable of ever serving or being employed under the Acts (a), 
and for every offence forfeits the sum of £50 (c). 

982 . Any water, canal, or gas companies, or other corporations, 
bodies, and persons ha" ing the management of waterworks, canals, 
reservoirs, wells, springs, streams of water, and gasworks, may in 
their discretion grfint and furnish supplies of water or gas for public 
baths and washhouses, open bathing places, and covered swimming’^ 
baths either without charge (d) or on such other favourable terms as 
they think fit (c). 

(a) Sco note (^), p. 487, ante. 

(b) As to what transactions may be within the provisions relating to 
bargains or contracts made by the council or commissioners, see the cases 
cited in title Local Goveunment, Vol. XIX., p. 304. 

(c) Baths and Washhouses Act, 1846 (9 &; It) Vict. c. 74), s. 39. It is doubt- 
ful how far, if at all, this provision now applies to any council other than 
a metropolitan borough council, or to an officer or servant of such a council. 
When enacted it applied to a town council, a town clerk (see definition of 
“ clerk,” note (fc), j). 487, ante), or other officer or servant employed by a 
town council (Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), ss. 3 
(repealed), 39). But town conneUs and urban district councils now 
administer the Acts by virtue of the Public Health Act, 1876 (38 & 39 
Vict. c. 66), s. 10 (se^ note (d), p. 488, ante), the terms of which do not 
appear to warrant the application of the above provision to them or to 
any of their officers or servants. There seems no enactment which would 
apply it to a parish council, the Local Government Act, 1894 (50 & 57 
vict. c. 73), 8. 52 (6), not referring to any transfer of powers under i.he 
adoptive Acts. A metropolitan borough council is, by the operation of 
the London Government Act, 1899(62^63 Vict. c. 14), s. 31 (2), substituted 
for the commissioners (see note (d), p. 491, ante) ; see also the similar 
provision in the Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), 
g. 64 ; and see title Metropolis, Vol. XX., p. 463. Other modern enact- 
ments, however, apply; For urban authorities, reference may be made to 
the Public Health Act, 1876 <38 & 39 Vict. c. 66), s. 193 : Public Health 
(Officers) Act, 1884- (47 & 48 Vict. c. 74) ; and the unrepealed provisions of 
the Public Health (Members and Officers) Act, 1885 (48 & 49 Vict. c. 63) ; 
and, for authorities generally, to the Public Bodies Corrupt Practices Act, 
1889 (62 & 63 Vict. c. 69) ; see title Criminal Law and Procedure, 
Vol. IX., pp. 484, 486. Some kinds of corruption may be met by the Pre- 
vention of Corruption Act, 1906 (6 Edw. 7, o. 34) ; see title Criminal Law 
AND Procedure, Vol. IX., p. 710. As to disqualification of members of 
councils by reason of interest in contracts, see title Local Government, 
Vol. XIX., pp. 304 -306. 

(d) As to recovery of arrears of gas charges for past years, see South 
Metropolitan Gds Co. v. Bermondsey Borough Council (1901), 17 T. L. B, 
620. 

{e) Baths pnd Washhouses Act, 1846 (9 &; 10 Vict. o. 74), s. 28 ; Baths 
and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 3; and see titles Gas, 
Vol. XV., p. 843; Water Supply. For forms of contract to supply , 
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Local authorities may supply water on agreed terms and con- 
ditions from their waterworks to any public baths or washhouses, 
and may construct works for the gratuitous supply of public baths 
or washhouses supported out of poor or borough rates (/). 

983. Any bath or washhouse, or open bathing place, or covered 
swimming bath, established under the Baths and Washhouses 
Acts(^) is to be taken to be a public and open place, so as to 
make offences against decency therein criminal offences (/i). 

^ The executing authority (i) and its officers and servants may 
refuse admittance to any bath, washhouse, open bathing place, or 
covered swimming bath to any person who has been convicted of 
wilfully disobeying therein any of the bye-laws made under the 
Baths and Washhouses Acts (</), or who has been convicted of any 
offence against public decency therein (k) ; and they may remove 
therefrom any offender against the bye-laws (Z). 

984. The executing authority (i) may during a period, not exceed- 
ing five calendar months in any one year, from the beginning of 
November to the end of March, close any open or covered swimming 
bath, and may cither keep it closed or may establish therein a 
gymnasium (?a)or other means of healthful recreation, or may allow it 
to be used as an empty building for purposes of healthful recreation 
or exercise. The executing authority (?) may also make reasonable 
charges for the use of such gymnasium or other means of recrea- 
tion, or for the use of any covered swimming bath as an empty 
room (??), and may appoint and remove at pleasure such officers and 
servants as are necessary for the management and superintendence 
of any such gymnasium or other means of recreation, and may pay 
them reasonable salaries, wages and allowances (o). The executing 
authority (t) may also at any time jillow any portion of the public 

gas or water, see Encyclop®dia of Forms and Precedents, Vol. XV., p. 
19.>. 

if) Public Health Act, 1875 (38 & 39 Viet. c. 6.5), s. 65. As to con- 
slructing such works where there is already a statutory supply, see West 
Surrey vVo/ter Co. v. Cherisey Union Guardians, [1894] 3 Ch. 513. An 
authority, where the Towns Improvement Clauses Act, 1847 (10 & 11 Viet, 
c. 34), s. 121 (see title Local Government, Vol XIX., p. 328), is in 
force, may supply any public baths or washhouses with water. Under 
the Waterworks Clauses Act, 1847 (10 & 11 Viet. c. 17), s. 37, the under- 
takers must provide a sufficient supply of water upon agreed terms for 
public baths and waslihouses established for the free use of the inhabi- 
tants or paid for out of any poor or borough rates ; see title Water 
Supply. For the purposes of the Metropohtan Water Board (Charges) 
Act. 1907 (7 Edw. 7, c. clxxi ), “ domestic purposes” does not include a 
supply of water for public baths or washhouses {ibid., s. 26). 

(flf) See note {k), p. 487, ante. 

(A) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 10. 

(i) As to the executing authority, see pp. 487 et seq., ante. 

(fc) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), ss. 2. 11. 
As to offences against decency, see title Criminal Law and Procedubb, 
Vol. IX., p. 637. 

(l) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14^ s. 10. As 
to bye-laws, see pp. 498 et eeq., post. 

(m) As to gymnasiums under other adoptive Acts, see pp. 581 seq,^ 
post. • 

(n) Baths and Washhouses Act, 1878 (41 & 42 Viet. o. 14), s. 8. 

• (o) Ibid., s. 7. 
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Sect. 5. batlw not required by it to be used for holding vestry me^tiDgs or 
Cleansing of oth^ parochial purposes {a\ and may make bye-laws tor tKe.r^ula- 
the Person, tion, management, and use of the open or covered swimming ba^s 
when used for any of the purposes above mentioned (ft). 

985 . Before any such closed bath is used for music or dancing 
the executing authority (c) must obtain such licence as may be 
required for the use of a place for that purpose under any enact- 
ment in force in the area for which it acts {d\ or, if no such 
enactment is in force, obtain a licence from the county council 
of the county in which such area is situated. No portion of the 
premises in respect of which the licence is granted must be let 
otherwise than occasionally to any person or porHons, corporate or 
otherwise, and no money for admission must be taken at the 
doors («) ; and the e .ecuting authority must be responsible for any 
breach of the conditions on which the licence is granted occur- 
ring during any entertainment given on such premises by its 
permission (/). 

(b) llyt-htwa '(/). 


Power tio 

make 

bje-Iaws. 


986 . The executing authority (r) may make bye-laws, enforce- 
able by penalties not exceeding M5 (ft), for the management, use, and 

(<7) Baths and Washhouses Act, 1878 (41 & 42 Viet. c. 14), s. 6. Notice 
to the district surveyor before constructing temporary wooden flooring for 
a bath is not necessary under the London Building Act, 18U4 {57 &58 vict. 
c. ccxiii.), 8. 146 {Ifandoverv. Meeson ( 1903), 67 J. P. 313). 

(ft) Baths and Washhouses Act, 1878 (41 & 42 Vict. c. 14), s. 6. All the 
provisions as to bye-laws (see the text, infra) apply. 

(c) As to the executing authority, see pp. 487 et neq,* ante, 

(d) In the administrative County of London such licence is obtained 
under the Disordoily Houses Act, 1751 (25 Geo. 2, c. 3b), as amended by 
the Local Government Act, 1888 (51 & 52 Vict. c. 41), from the London 
County Council at an annual licensing meeting, or at any other meeting 
duly convened with fourteen days’ previous notice (see Baths and Wash- 
houses Act, 1896 (59 & 60 Vict. c. 50), s. 3) ; in the administrative county 
of Middlesex, under the Music and Dancing Licences (Middlesex) Act, 1894 
(67 & 68 Vict. c 15); and, for any places within twenty miles of the 
cities of London and Westminster, but not within the admin i-s^trative 
counties of London and Middlesex^ under the Disorderly Houses Act, 1761 
(25 Geo. 2, c. 36), and the Loc^ Government Act, 1888(51 & 52 Vict. o. 41), 
from the respective county councils ; under the Public Health Acts Amend- 
ment Act, 1890 (53 & 54 Vict. o. 59), s. 51, where that enactment is in 
force, such licence js chained from the licensing justices ; elsewhere, sub- 
ject to any local enactment, it must be obtained as stated in the text, 
suprdl. As to such licoiTces generally, see title Tilbatres and Other 
Places of Entertainment. 

(e) An application for an injunction against a council where its lessees 
took admission money at pay-boxes just outside the building was not 
granted {A.-G. v. Walthamstow Urban Council, [1910] 1 Ch. 347). 

(^ Baths and Washhouses Act, 1899^ (62 & 63 Vict. o. 29), ss. 2, 4. A 
similar provision in the Baths and Washhouses Act, 1896 (59 & 60 Vict. 
0 . 69), B. 2t applies to the administrative County of London. 

(g) Aa to bye-laws generally, see pp. 388 et seq., ante : see note (m), 
p. 499, post. The provisions of the Companies Clauses Consobdation Act, 
1845 (8 & c. 16), with respect to the making of bye-laws, so far 

as applicable, axe incorporated, with the substitution of the council or 
coxnmissloxieqrE for the comnany (Baths and Washhouses Act, IS4S (9 10 

Vict. c. 74b s 23». For the applied provisions Of the Comparues Clauses 
Consolidation Act, 1845 (8 & 9 Vict. o. 16). 124-^127, sea title 


(ft) For not© (ft), see next page. 
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regulation of the pubHo baths and washhouses, open bathing plaees, 
and covered swimming baths (t), and of the persons resorting 
thereto respectively, and the charges for such use (^). 

The bye-laws must make sufficient provision (1) for securing 
that the baths, washhouses, open bathing places, and covered 
swimming baths shall be under the due management and control 
of the officers and servants of the authority ; (2) for securing 
adequate privacy to persons using them and security against 
accidents to persons using the open bathing places ; (3) for securing 
that men and boys above eight years old shall bathe separately 
from women and girls and children under eight years old ; (4) for 
preventing damage, flisturbaiioe, interruption, and indecent and 
offensive language and behaviour, and nuisances ; (6) for determin- 
ing the duties of tlie officers and servants (1) ; and (6), in parishes, 
for regulating the procedure of the commissioners. The bye-laws 
must be approved by tlie Local Government Board (m). 

987. A printed copy or sufficient abstract of the bye-laws relating 
to the use of the baths and bathing places respectively must be put 
up in every bath room and bathing place respectively, and of those 
relating to the use of the washhouses in some convenient place near 

OoMPANiPjS, Vol. V., p. 717. Bye-laws made by commissioners were kept 
in force when parish councils took over llieir powers (Local Government 
Act, 1804 (60 iV, ni Viet. c. 73), r. 87). 

{h) The corresponding provision (see note (fc), p. 487, anU) in the Towns 
Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 136, authorises the 
making of ** such regulations as tho commissioners may deem eicpedient,** 
enforceable by penalties not exceeding 40«. For forms of bye-laws 
generally, see Encyclopaedia o f Forms and Pi-ecedents, Vol. XI., pp. 28^33. 

(t) As to covered swimming baths, see Baths and Washhouses Act, 1878 
(41 & 42 Viet. c. 14), 83. 1 — 3. With regard to bye-laws as to baths when 
used for gymnasia etc., see p. 498, ante. 

{k) As to tho power to make chai'ges for the use of baths, washhouses, 
and bathing places, and tlie maximum rates, see Baths and Washhouses 
Acts, 1847 (10 & 11 Viet. c. 61), s. 7, Sched. ; 1878 (41 & 42 Viot. c. 14), 
88. 4, 14, Sched. ; Towns Improvement Clauses Act, 1847 (10 & 11 Viet 
c. 34), 8. 138. The officers, servants, and others having the management 
of the washhouses may detaiu the clothes brought to be washed or other 
goods and chattels of any pei-son refusing to pay the charge, or any part, 
till full payment is made, and, if such payment is not made within seven 
days, on demand, may sell such clothes, goods, and chattels, or any of 
them, returnmg to such person tho surplus proceeds of such sale, after 
deducting the unpaid charge, tho expenses of such detention and sale, 
and the unsold articles, if any (Baths and Washhouses Act, 1846 (9 & 10 
Viet., c. 74), B. 38). There is a corresponding provision (see. note (k), p.' 487» 
emte) m the Towns Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34), 
B. 139. 

(2) Byo-laws as to the conduct of officers and servants and ih# due 
management of the affairs of the council may also be made (Companies 
Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 16), ss. 124, 125 ; see note {g), 
p. 498, emte). 

(m> Bathe and Washhouses Act, 1846 (9 & 10 Vict. o. 74), s. 34, S^ed. A. 
The Local Government Board was substituted for the Secr^aiy'of State 
by the Local Government Board Act, 1871 (34 & 35 Vict. c. 70), s. The 
Board has issued model byedaws with respect to baths and WBshhtKiBeB. 
Bye-laws under the Baths and Washhousea Acta (see note4k)i»ip. 487, 
afil 0 )are not subject , to the provisions of the Public Health A4t, 1876 
438 & 39 Viet. o. 55), ss. 182 — 18B; see note <d),>.p. 388, MtU, 
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against 
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Jtye-laws as 
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bathing. 


every washing tub or trough, or every pair of washing tubs or 
troughs, in every washhouse (n). 

(v.) ProMetltng* against Offenders. 

988. The Summary Jurisdiction Acta (o) are applicable to pro- 
ceedings under the Baths and Washhouses Acts(p). 

989. Such part of any penalty recovered under the Baths and 
Washhouses Acta {q) as is not awarded to the informer must be paid 
to the credit, as regards a borough, of the borough fund, and, as 
regards a parish, of the poor rate (?*)• 

990. Every person who is aggrieved by any bye-law, order, 
direction, or appointment of or by the executing authority (s) has 
the like power of appeal to the general quarter sessions (i) as ho 
has if aggrieved hy any determination of any justice witii respect to 
any penalty (a). 

Sub-Sect. 2 ,—Jiathivg Plates. 

991. Where any part of the seashore or strand of any river 
used as a public bathing place is within its district, an urban 
authority, or a rural authority when invested with urban powers in 
that behalf (6), may make bye-laws for fixing the stands of bathing 
machines on the seashore or strand, and the limits within which 
persons ot each sex may be set down for bathing and may bathe ; 
for preventing indecent exposure ; for regulating the use of, and 

(n) Baths and Washhouses Acts, 1846 (9 & 10 Viet. c. 74), s. 36 ; 187S 
(41 & 42 Viot. 0 . 14), 8. 3. There is a corresponding provision (see note {k), 
p. 487, ante) in the Towns Improvement Clauses Act, 1847 (10 & 11 
Viet. c. 34), 8. 140. 

\P) See title Magistrate?*, Vol. XIX , p. 589. 

(p) Baths and Washhouses Act, 1846 (9 & 10 Viet. o. 74), s. 23 ; Sum- 
mary Jurisdiction Act, 1884 (47 & 48 Viot. c. 43), ss. 4, 5, Sched. By the 
Baths and Washhouses Act, 1846 (0 & 10 Vict. c. 74), s. 23, the provisions 
of the Companies Clauses Consolidation Act, 1845 (8 & 9 Viot. c. 16), with 
respect to the recovery of damages not specially provided for, and penalties, 
BO far as applicable, are incorporated, with the substitution of the council 
or commissioners for the company. For the unrepcaled applied pro', isions, 
namely, Companies Clauses Consolidation Act, 1846 (8 & 9 Vict. o. 16), 
88. 142—147, 150—162, 164—156,158—160, see title Companiiss, Vol. V., 
pp. 728, 729. The repealed provisions are superseded by the Summary 
Jurisdiction Acts. Proceedings are before two justices (Companies Clauses 
Consolidation Act, 1846 (8 & 9 Vict. c. 16), ss. 142, 147), and are not to 
be quashed for want of form etc. (ibid., s. 158). Not more than half of 
a peiKiJty may be awarded to the informer (tbid., s. 152). There is an 
appeal to general quarter sessions against the determination of the justices 
(ibid., BB. 159, 160) ; and Bee tiue Magistrates, Vol. XIX., pp. 642 
jt seq. 

(q) See note (k), p. 487, ante. 

* (r) Baths and Washhouses Act, 1846 (9 & 10 Vict. c. 74), s. 40. Subse- 
quent legislation does not seem to have affected the application of this 
proviaion. 

(s) Ab to the executing authority, see pp. 487 et seq., ante. 

(f) The words are “ os under the provisions of the Companies Clauses 
Consolidation Act, 1845 (8 & 0 Vict. o. 16), as incorporated with this Act.” 
The reference is to ibid., ss. 159, 160 ; see note (p), supra. 

(a) Baw and Washhouses Act, 1846 (9 & 10 Vict. o. 74), s. 30 ; and, as 
to suob ajp^eals, see title Magistrates, vol. XIX., pp. 042 et seq. 

(b) At to the investing of a rural authoHty with urban powers, see title 

Local Government, Vol. XIX., p. 332. • 
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chargee (c) for, the bathing machines, and the distance at which Sect. 6 . 
sailing or rowing pleasure boats let to hire must be kept from Cleansing of 
bathers (d). the Person. 

The Local Government Board, which is the confirming autliority 
for such bye-laws (e), holds that such bye-laws must be restricted tO of bye-lawa. 
the regulation of public bathing in connection with bathing 
machines; but, where the enactment in that behalf has been 
declared to be in force (/), the local authority may make such 
bye-laws with regard to any public bathing, whether from bathing 
machines or not, and also bye-laws for regulating the hours of 
bathing, and for enforcing the provision of life-saving apparatus by 
persons providing public bathing accommodation (/;). 

992. A local authority may, where the enactment is in force (/), rrovision 
provide and maintain on or at any place withiji its distiict, which batliing 
abuts on the sea or any river, bathing Kheds or other conveni- 

ences, with all necessary appliances, and may charge for their 
uso(/*). 'LTio authority may also provide and maintain life-jjaving 
appliances wherever it thinks those appliances are likely to bo of 
use (i). 

Suit-SECT. 3 . — Cleansing of Vermtnom rersons{]{). 

993. The Common Council of the City of London (/), and anj" rrorision 
metropolitan borough council (;«)» county borough council, district by local 
council or board of guardians, may permit any person who ap2>lie9 anthoritica. 

(c) The bye-lawfl cannot restrict the charges for costumes and towels 
{Parker v. Clegg (1903), 2 L. (b It C08). 

(d) Town Police Clauses Act, 1847 (10 &, 11 Viet. c. 89), s. 69 ; Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 171. A set of model bye-laws 
was issued by the Local Government Board in July, 1912. 

(fl) Public Health (Conlirmation of Bye-laws) Act, 1884 (47 & 48 Viet, 
o. 12) ; see p. 391, ante. The Board has issued model clauses for such 
bye-laws, the preface to which should be referred to. 

if) I.e., the Public Health Acts Amendment Act, 1907 (7 Kdw. 7, 
o. 63), 8. 92 ; and see p. 364. ante. 

(g) Public Health Acts Amendment Act, 1907 (7 Kdw. 7, c. 53), s. 92 (a). 

A model set of bye-laws was issued by the Local Government Board in July, 

1912. There is no common law right of bathing from the seashore {Brinck- 
man v. Motley, [19041 2 Ch. 313, C. A., following Blundell v. Catterall 
(1821), 6 B. & Aid. 268); and see title Waters and Watercourses. As 
to indecent bathing therefrom, see B. v. Crunden {1S09), 2 Camp. 89 ; B. v 
Jieed (1871), 12 Cox, C. C. 1. A licence from a district council for the use 
of a bathing machine confers no right, as against the owner of the seashore, 
to place it thereon (Mace v. PhiUsox (1864), 16 C. B. (n. s.) 600). A 
condition in a licence that it may be revoked at any time is unreasonable 
and ultra vires (Pelham v. Littlehamplan Urban District Council (1903), 63 
J. P. 88). As to rateable occupation of the foreshore, see title Rates 
and Rating; Margate Corporation v. Pettman (1912), 76 J. P. 145. 

(h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 92 (b). 

(i) Ibid., s. 93. This power is not confined to the supply of appliances 
at bathing places. 

(k) As to the cleansing of school-children, see title Infants and 

Children, Vol. XVII., p. 174 ; and of inmates of common lodging-houses, 
see note (n), p. 502, post. • 

(l) As the “ sanitary authority ” for the execution of the Publio 
Health (London) Act, 1801 (64 & 66 Viet. o. 76), as successors to the Gom- 
missioners of Sewers ; see p. 373, ante ; title Metropolis, Vol. XX., p. 400. 

(m) As the “ sanitary authority ” for the execution of the Publio 
Health (London) Act, 1891 (64 & 66 Viet. o. 76), as successors to the vestry 
or distriot board ; see p. 373, ante ; title Metropolis, Vol. XX., p. 404 , 
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to them, on the gronnd that he is infested with vefi^n, to have 
! the use, free of charge, of any apparatus which th^' possess for 
cleansing the person and his clothing from vermin (n). 

994. Such authorities may expend any reasonable sum on build- 
ings, appliances, and attendants, which may be required for carrying 
out this provision, and the expenses may be defrayed out of any rate 
or fund applicable by the authority for general sanitary purposes (o) 
or for the relief of the poor. 

995. The use of such apparatus is not to be considered to be 
parochial relief or a charitable allowance to the person using the 
same or to his parent ; and neither such person nor his parent is 
by reason thereof to be deprived of any right or privilege or to be 
subject to any disqualification or disability (p). 

Sj^ct. 6 . — Clocks in Public Places. 

996. An uflian authority, or a rural authority invested with 
urban powertj in that behalf (q), may pi ovide clocks and fix them 
on or against any public building, or, with the consent of the owner 
or occuiuor, on or against any private building of convenient 
situation, and may light the dials at night ; and such clocks 
may be altered and removed to any other like situation by the 
authority (r). A faculty («) is, however, necessary before a new clock 
can be fixed in a church tower or other ecclesiastical building. 

997. The reasonable cost of repairing, maintaining, winding up, 
and lighting any public clock within the district of a local authority, 
may, where the enactment in that behalf is in force (f), be paid b;y 
the authority, although the clock is not vested in it (a). 

998. Public clocks may form parts of buildings provided under 
other Acts, as, for instance, town Jialls, public libraries, cemetery 
chapels, public batlis, or, wliere the enactment in that behalf is 

(n) Cleansing of Persons Act, 1897 (00 & 01 Viet. c. 3)), S8. 1, 2. In 
Jjondon the medical oflicer of the London County Council or of tlie Cily 
Corporation, us the ease may be, may,*whcre the person or clothing of :iii 
inmate of a common lodging-hcmso is verminous or iu a foul or filthy 
condition, enforce the elounsjiig of his person or clothing (London County 
Council (General Powers *Aet, 1907 (7 Edw. 7, c. clxxv.), ss. 37, 39, 40). 
The Council may agree with any sanitary auOiority for the use of any 
promises or appliances of the authority {ilm,, s. 38). Sec also p. 611, poet. 

(o) See pp. 380 et eeq., ante. 

ip) Cleansing of Persons Act, *1897 (60 Ac 61 Viet. c. 31), s. 1. 

Ig) As to the invchting of a rural authority with urban i)ower8, see title 
Local Govebnmknt, Vol. XIX., p. 332. 

(r) Public Health Act, 1876 (38 & 39 Vipt. c. 65), s. 165. The Towns 
Improvement Clauses Act, 1847 (10 Ac 11 Viet. c. 34), s. 143, which is Incor- 
porated with many local Improvement Acts, contains a similar provision. 
For the similai^uwers conferred upon the councils of metropolitan boroughs, 
see London Comity Council (General Powers) Act, 1903 (3 Edw. 7, 
0. clxixvii.), B. 65. 

(«) See title ELclesiastical Law, Vol. XI., pp. 640 et seq. 

CO I.c.,whftrotho Public Health Acts Amendment. Ant, 1890 (53 Ac 64 
Vict. c 69), s: 46, has been adopted or put in force : see .p. 363, ante, 

(m) Public Health Acts Amendment Act, 1890 (63 Ac 1^4 viot. C. 69), s. 48. 
For the simil^ powers of the councila of metropoiitcUi boroughs as to 
fixing,' repairih^, and maintaining Clocks, se^ ' Lohrtoh County' C*ouucil 
(General Powert) Act, 1903 (3 Edw. 7, c. cl^xxvilh s. 06. 
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in iorce (i;)y- of tt 'monument authorised hf* an arban or a njlal 
authority^ in any atreet or public place. A pariah councillor an Clocks ttf, 
authority having the same power as a parish council, may accept Public 

such a cldbk as a gift and maintain it (to). Places. 


Sect. 7 . — Du elling Places (a), 

Sub-Sect. 1 . — Canal Boats. , 

(i.) Registration. 

999. A canal boat (6) must not be used as a place of dwelling (c) Necessity for 
unless registered in accordance with regulations made by the Local 
Government Board (d), and then only in strict conformity with the 

terras of the certificate of registration (e). 

1000 . The Local Government Board must make regulations, Regulations 
regarding registration and the fees therefor, the lettering, marking 

and nunjljering of boats, the number, age, and sex of persons who 

{v) 7.C., where the Public Health Acts Amendment Act, 1890 ^53 & 54 
Viet. o. 59), 8 42, has been adopted or put in force ; see p. 363, ante. 

{w) Under the Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 8 
(1) (h) (i) (k) ; see title Local Government, Vol. XIX., p. 248. 

(a) As to sanitary acoorainodation, see pp. 596 et seq., post. 

(b) A “ canal boat ” moans any vessel, however propelled, which is used 
for the conveyance of goods along any canal (including any river, inland 
navigation, lake, or water being within the body of a county, whether it is 
or is not witliin tho ebb or flow of tho tide), and which is not a ship duly 
registered under the Mcrcliant Shipping Acts (see title Shipping anj> 
Navigation), but the Local Goveiiiment Board may doclaro that par- 
ticular classes of vessels sliall not be deemed to be excluded from tho 
operation of the Canal Boats Acts (see note {c), infra) merely by reason of 
their being registered as ships (Canal Boats Acts, 1877 (40 & 41 Viet. c. 60), 

8 . 14 , lS 8 t (47 & 48 Viet. o. 75), s. 10 ). 

(e) The law governing the occupation of canal boats in the interests of 
public health is contained in tho two Acts referred to in nf>to (&), supra, 
which are to be read and may be cited together as the Canal Boats Acts. 

1877 (40 & 41 Vicfc. c. 60) and 1884 (47 & 48 Viet. c. 75) (hereafter 
frequently referred to in the lext as the “ (’anal Boats Acts ”), and in 
Regulations of the Local Governinont Board dated 20th March, 1878, which 
were issued under powers conferred by the Canal Boats Act, 1877 (40 & 41 
Viet. c. 60), and are referred to in the text, infra, as “ the regulations.” 

(d) The registration authority is such one or more sanitary authority 
or authorities which has or have powers in distiicts abutting on the canal 
on which the boat is accustomed or intended to ply as may be prescribed 
by the regulations of the Local Government Board (Canal Boats Act, 

1877 (40 & 41 Vict. c. 60), s. 7) ; and see note («), p. 504, post. When a 
boat is registered, the owner receives from tho registration authority two 
certificates of registration identifying the owner and the boat, stating the 
place to which the boat is registered as belonging, the number of persons 
who are allowed to dwell in it, and any other particulars which the Local 
(yovemment Board prescribes. The master of the boat must have one 
of these certificates in his care (Canal Boats Act, 1877 (40 & 41 Viet, 
c. 60), 8 . 3). If, after registration, ary structural Alteration is made in a 
canal boat whidi affects the conditions on which registration has been 
obtained, the certificate of registration becomes void (Canal Boats Act, 

1884 (47 & 48 Vict. c. 75), s. 1). The master of the ^oat must produce 
the oer^cate of registry to any person duly authorised to. inspMt the 
canal boats (Canal Boats Act, 1877 ( 40 Sr. 41 Vict. 60), s. 6 ). form 
of application for registration, see Eucyolopsadia of Forms and Precedents. 

Vol. X.. p. 305. 

(e) See Canal Boats Act, 1877 (40 & 41 Viet. c. 60), s. 1 . As to the 
education of children living in registered c^nal' boats, see tit|e ^duoation, 

Vol. XII., p. 67 . 
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Sect. 7. may dwell in a boat, cleanliness, and the prevention of the spread 
Dwelling of infectious disease (/). These regulations may from time to time 
Places. be revoked or varied ; but no order making or revoking or varying 
such regulations is in force till it has been laid, in its final form, 
before both Houses of Parliament for forty days (jj). 

Enforcement 1001. The penalty for breach of any of these regulations is 
of regulations, a jine not exceeding 20a., recoverable summarily. Sanitary or 
registering authorities in whose district there is a canal must 
enforce them(^t), and must, between the let and 22nd January in 
each year, report to the Local Government Board as to the execution 
of the Canal Boats Acts(i) in their districts, and the stej)s which 
they have taken to give effect to their provisions (k). 'J’he Local 
Government Board has also powers of independent inspection and 
inquiry into the executit)n of the Canal Boats Acis(i), and must 
present an annual report to Parliament on that subject (/). 

(ii.) fn/ertiowi and Other Diseases. 

Notice to 1002. If a person on a canal boat becomes seriously ill, or is 

**th*^t I evidently suffering from an infectious disorder (wa), the master must as 
soon as 2 )racticable inform the sanitary authority (a) of the district 

(/) Canal Boats Act, 1877 (40 & 41 Viet. c. 60), s. 2. As to the regulations, 
see note (c), p. 503. ante. They deal with ventilation, cleanliness, and air 
space, separation of cargo from dwelling cabins, foes {Us. for registration), 
lettering, marking and luimbering of boats (which must be plainly visible 
on both sides of the canal (ranal Boats Act, 1 884 (47 & 48 Vict. c. 76), s. 7) ), 
ago, number and sex of inhabitants and air space in proportion thereto, 
and infectious diseases (as to which last, sec the text, infra). They provide 
for WTitten reports to bo made to the sanitary authority, by an officer 
appointed for the purpose, on the, vaiious points as to which the boat must 
<5omply with the regulations. Forms for these reports, for the register to 
bo kept, and the certificato of registry, are set out in the regulations. 

ig) Canal Boats Act, 1877 (40 & 41 Vict. c. 60), s. 9. 

()*) Canal Boats Act, 1884 (47 & 48 Vict. e. 76), s. 2. 

(0 As to tho Canal Boats Acts, see note (r), p. .503, ante. 

(k) Canal Boats Act, 1884 (47 & 48 Vict. c. 75), s. 3 Annually, in 
December, the Local Government Board address a circulHr letter to toe ii 
dorks and clerks to district councils setting out the Board’s views as to 
what such reports should contain. 

(?) Canal Boats Act, 1884 (47 & 48 Vict. c. 76), s. 4. The Board may 
appoint inspectors for the purpose of collecting information on which to 
base this report, and these Inspectors have, for the purpose of any inquiry 
under the Canals Boats-Act, 1884 (47 & 48 Vict. c. 76), the same powew 
as poor law inspectors have under the Poor Law Board Act, 1847 (10 &: 11 
Vict. c. 109), B 21 (sec title Poor Law, Vol. XXII , pp. 527, 528), with 
regard to examination of witnesses, production of papers, and inspection 
of places. They may enter and fully inspect any canal boat by day {i.e., 
between 6 a.m. and 9 p.m. (Canal Boats Act, 1884 (47 & 48 Vict. c. 76), 
H. 4; see title Time), and may detain any such boat so long as may be 
necessary for inspection. They may demand to see the certificate of re^try 
(see note (d), p. 603, ante), and may copy it, and must be dven afl due 
assistance by the master in entering, inspecting, and leaving boat. To 
refuse to comply with any of their requests is to obstruct them, and the 
obstructor may be prosecuted and fined up to 40«. by a court of summary 
jurisdiction (Canal Boats Act, 1884 (47 & 48 Vict. c. 76), ss. 4, 9). As to 
procedure before courts of summary jurisdiction, see title Magistrates, 
Vol. XIX., pp. 589 et seq. For forms relating to the inspection of canal 
boats, see Enoydopfisdia of Forms and Precedents, Vol. X., pp. 306 — 311. 

(m) Compare tbe definition of ** infectious disease ** given at p. 445, 
ante ; and see p. 449, ante. 

(n) This authority is the municipal, urban or rural council, or port 
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in which he is at the time when the illness or disease is first sect. 7. 
observed ; and if the boat is travelling, he must, when she completes Dwelling 
her journey, inform the sanitary authority having local control, Pl^s. 
and the owner of the boat (o). If the case of disease occurs while 
the boat is at its port or place of destination, the master must give 
information of it to the sanitary authority and the owner, and the 
owner must at once notify the case to the sanitary autliority of the , 
place to which the boat is registered as belonging (o). 

1003. A sanitary authority within whose district a canal or part Prevention 
of a canal is situated, on being informed that a person on a canal i^ectioiiii 
boat is suffering from an infectious disorder, must take steps to ‘ 
prevent the disorder from spreading, and may remove the sick person 

from the boat, and detain the boat so long as is necessary for its 
cleansing and disinfection (p). The sanitary authority may not lot 
a boat proceed, when it has been so detained, until it has received 
a certificate from a duly qualified person that it is clean and 
disinfected (q). 

(iii.) Esrpenset . 

1004. The expenses of carrying out the provisions of the Canal Flow 
Boats Acts (?•) are defrayed, in rural <listricts, out of tho common ‘JefraycJ. 
fund raised out of tho poor rate of tho parishes in the district ( s ) : 

in the areas of a port sanitary autliority, out of the fund out of which 
such expenses are directed to be paid by the order constituting the 
authority (t) ; in urban districts (including municipal boroughs), 
out of the general district rate (a) ; and, in metropolitan boroughs, 
out of the general rate (r). 

Sub-Skct, 2 . — Cellar Dwellings. 

1005. No collar, vault, or underground room may, outside the Cellars bmit 
county of London, be let or occuiiied, or suffered to be occupied, 


sanitary authority ; and in London, outside tho jurisdiction of the port 
sanitary authority, tho metropolitan borough council ; see Canal Boats 
Act, 1877 (40 & 41 Viet. c. 60), s. 14, pp. 372 et seq., ante; seo also 
note (p), infra. 

(o) Kogulations, s. 12 ; seo note (c), p. 503, ante. 

Ip) Canal Boats Act, 1877 (40 & 41 Vict. c. 60), s 4. For the execution 
of this duty the sanitary authority (seo note (a), p. 604, ante) has all tho 
powers with respect to infection given them by the Public Health Act, 
1876 (38 & 39 Yict. c. 65), ss. 120 et eeq. ; and a metropolitan borough 
council may exercise the similar powers conferred by the enactments m 
force in London (Canal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 14) ; seo 
pp. 462 et seq.f ante. 

(q) Kogulations, s. 13 ; see note (c), p. 60.3, ante, The certificate 
may be given by the medical officer of health or any other qualified 
medical man, to whom tho authority may pay a reasonable fee for it. It 
must be handed to the master of the boat {ibid.). 

(r) As to the Canal Boats Acts, see rote (o), p. 603, ante. 

(«) Canal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Health Act, 
1876 (38 & 30 Vict. o. 65), s. 229 ; and see p. 381, ante. 

(t) Cabal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Health Act, 
1876 (38 & 39 Vict. c. 66), s. 287 ; and see p. 373, ante. 

(u) Canal Boats Act, 1877 (40 & 41 Vict. o. 60), s. 8 ; Public Health Act, 
1876 (38 & 39 Vict. c. 56), s. 207 ; and see p. 380, anUt. 

(v) Canal Boats Act. 1877 (40 & 41 Vict. c. 60), s. 8 ; London Government 
Act, 1899 (62 & 63 Vict. o. 14), a. 10 (1) ; and see title Metropolis* 
Vol. XX.. pp. 410. 440 0 t teq. 
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as a dwelling place (i/;), if it has been built or rebuilt since the 11th 
August, 1875, or was not lawfully let or occupied at that date (a). 

Cellars which were lawfully occupied and let before that date and 
have not since been rebuilt can still be let and occupied if they are 
seven feet high all over, if every part of their ceilings is more 
than three feet above the level of the nearest street or ground, and 
•if they have open areas in front of them, and proper drains, water- 
closets, earth closets, or privies, and ash-pits, and proper window's 
and fire-places (h). Steps leading down into areas and cellars from 
the ground level, and steps giving access to the building above the 
cellar, are allowed subject to restrictions (c). 

Offence and 1006. Persons who lot or occupy, or suffer any cellar to be 
closing order, occupied, contrary to the t bovc-mentioned provisions may be fined on 
summary conviction (ri), and cellars in respect of which two such 
convictions have taken place within three months may be closed 
temporarily or permanently by order of a court of summary 
jurisdiction (c). 

Cellars in 1007. In the County of London the letting or separate occupation 
London. of underground rooms (/) or dwellings is prohibited unless certain 
conditions as to height of the rooms, construction of walls, open 
areas, drainage, ventilation, water-closets and ashpits, fire-places 
with chimneys or flues, and windows, arc complied with(^). 


eIbct. 7. 
Dwelling 
Places. 

Cellars 
lawfully 
occupied 
before 1875. 


(w) This means a place ia which the occupant or occupants pass the night 
(Public Health Act, 1875 (58 & 39 Vict. c. 55), s, 74). As to underground 
sleeping places, see also p. 529, post. 

(а) Public Health Act, 1876 (38 & 39 Vict c. 55), s. 71. Previous enact- 
ments (i.e.. Public Health Act, 1848 (11 & 12 Vict. c. 63), s. 67 ; Sanitary 
Act, 1806 (29 & 30 Vict. c. 90), s. 42) bad forbidden the future lease or 
occupation of such ccllais.. Cellars occupied before 1848 and 1866 are 
not touched by the absolute prohibition of the Public Health Act, 1875 
(38 & 39 Vict. c. 65), s. 71, but arc subject to the restrictions provided by 
tbid., 8. 72, as to which see the text, infra. As to underground bakc- 
liousea, see title Factoiues and Shops, Vol. XIV., pp. 4-')9. 460. For 
forms of notice and consent in respect, of cellar dwellings, see Encyclo- 
psedia of Forms and Precedents, Yol. X., pp. 312, 636, 637, 540. 

(б) For the statutory requir»?ment8 imposed under these several heads, 
see Public Health Act, 1875 (38 &c 39 Vict. o. 55), s. 72 ; see also the text, 
t/ifra. 

(c) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 72. 

(d) ibid., ». 73. penalty, Hot exceeding 20«. for every day the cellar 
continues to be let or occupied after notice in writing from the local 
authority {ibid.). As to the local authority, sec p. 372, ante. As to 
procedure before courts of summary jurisdiction, see title Magistrates, 
Vol. XIX., pp. 589 et seq. ; and sec pp. 367, 368, ante. 

{e) Public Health Act, 1876 (38 & 39 Vict. o. 65), s. 76. The court 
may empower the local authority to do the work of permanent closing ' 
and to defray the expenses thereof. 

if) I.e.t a room the floor of which is more than three feet below the level 
of the nearest adjoining ground (Public Health (London) Act, 1891 (64 5c 65 
Vict. 0 . 76). 8. M (fi) ). 

(g) Ibid., a. 96. The penalty for letting or occupying an undeiground 
room contrary;, to ibid, is a fine not exceeding 20«. for every day daring 
-which the roodk -eontinues to be let or occupied {ibid-i a, 96 (2) ). 'V^es ' 
two conviotioiui ;in respect of the same premises have taken place within 
three months, .the premises may be closed by mrier of a court of 
summary jurisdiction {ibid., s. 98). As to legal, proceedings, seep||,387 
€i rag., ante. 
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1008. The metropolitan borough councils may enforce these "• 

regulations but have powers of dispensing with them in certain Dwelling 

cases (t) ; and officers appointed by the councils may enter and Places, 

inspect underground rooms when they have reasonable ground for Enforcement 
believing they are being occupied in contravention of the statutory of statutory 
provisions (k), and must make such reports as the councils may pro^i«ioos, 
order as to such cases of contravention (1). 

Sub-Skct. 3 . — Common and Other Lodtjing-lionaea, 

(i.) I/onaea Let in Tjodguif/a. 

1009. “Houses lot in lodgings ” are houstis of which part or the “Houses let 

whole is let in lodgings or occupied by members of more than one loiigings.'* 

family (m\ and though common lodging-houses may seem to 

answer this description, it is clear that the special statutory pro- 
visions (?/,) applicable to “common lodging-houses” do not relate 
to houses let in lodgings (o). 

1010. Bye-laws (j)) for the management of houses lot in lodgings p,je-iavr«. 
may be made outside the county of London by the councils of 
boroughs and urban or rural districts (</), and in London by the 
sanitary authorities (r), who must enforce the bye-laws (.s). 

Outside London these bye-laws may fix, and from time to time vaiy, OutPide 
— _ Ijondon. 

{h) Public Health (London) Act, I HOI (54 & 5.5 Viet. c. 76), s. 99 ; 

London Government Act, 1809 (62 & 63 Viet. c. 14), s. 4, 

(t) l.e., regulations involving structural alteration if tho council con- 
siders this can properly bo done having regard to ( 1) the fitness of tho room 
for human habitation ; (2) tho house accommodation in tho district ; (3) tho 
sanitary condition of tho inhabitants ; and (4) other oircumstancos ; but no 
regulation required before tho Ist January, 1892, may bo disponsod with or 
modified (Public Health (London) Act, 1891 (54 & 55 Viet. o. 76), s. 96 (3) ). 

(k) IhuL, B 97 (2). 

(l) Ibid.f 8. 97 (1). As to entry on a justice’s warrant, see ibid., 

B. 97 (3). 

(m) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 90. 

(n) See pp. 509 et seq,, pout. 

(o) Whether a house is “ let in lodgings” is a question to bo determined 

by reference to tho character of tho occupation and, in some iiistaacos, tho 
structure of tho premises, 't’he status ol a lodgor implies in the letting a 
reservation to the landlord of a control over the premises. In connection 
with the parliamentary occupation and lodgor franchises it has boon held 
that, unless tho occupation is free and uncontrolled, the person is a lodger, 
and if the landlord lives in the house the presumption is that his lessees 
are lodgers; see title Elections, Vol. XII., p. J68, and the cases there 
cited. A block of artisans’ dwellings where the landlord did not reside, 
let in separate tenements, each with a separate entrance from a common 
staircase, was held not to be a house let in lodgings, even though the 
inmates of tho tenements on each floor used the same water-closet, water- 
tap and sink etc., placed in the passages outside their entrapoe doors 
(Weatheritt V. (JanUay, [1901] 2 K, B. 285); but an ordinary silc-roomcd 
house, not specially constructed to bo let in tenements, which had a common 
staircase and front door always open, each floor .of which was let to a 
separate family, was held, on tho facts, to be a house let in lodgings, 
although neither the landlord nor his representative resided in the bouse 
{KyPth V. SimfMns (1903), 67 J. P. 227). , 

(p) As to bye-laws generally, see pp. 388 et seq., ante, 

(gi Public Health Act, 1875 (38 5c 39 Viet. o. 55), s. 90, as amended by 
the Housing of the Working Classes Act, 1885 <48 & 49 Viet. o. 72), s. 8 ; 
and see p. 372, 373, ante. 

(r) As to the sanitary authorities in London, see p. 373, ante. 

{») Public IBifiaibh (London) Act, 1891 (64 5c 55 Viet. c. 76^, a. 94; and 
•0^ 373, 374, «?!<«, 
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Public Health and Local Administration. 

the number of persons who may occupy a house let in lodgings, 
may provide for the registration and inspection of such houses, for 
enforcing proper drainage, ventilation, and privy accommodation, 
for the cleansing and limewashing of the premises and the paving of 
courts, and for precautions to be taken against infectious disease (t), 
and may in the case of bouses intended for the working classes 
impose duties upon the owners ( 7 O, in addition or substitution for 
other interested persons, which involve the execution of work (/;).' 

In the county of London the powers of the sanitary authorities ( 7 c) 
are somewhat less extensive, but the making and enforcement of 
the bye-laws is obligatory (j-). 

(ii.) J^ubhe Lodytmj-houaea. 

ion. The term “ public lodging house " appears only in the 
Towns Tinprovenjent Clauses Act, 1847 (o), and, in boroughs or 
urban districts in which that Act(a) is in force(/>/), the local authority 
lias certain powers, and certain stalutorN restrictions as to user are 
in force, with regard to houses which ere public lodging-houses 
within the meaning of the Act(c). 

1012. These restrictions are that a house may not be used as a 
public lodging-house unless it is (1) rated to the relief of the poor 
at a sum of ilO a year or more, and (2) registered as a lodging- 
house witli the local authority, which must keep a register for the 
purpose (d). 

1013. The application for registration must come from the occu- 
pier (c); and, though the registration purports to be a registration 

(t) Puldic llc.alth Act, 1876 (38 & 39 Viet. c. 5.5), s. 90, as amended by 
the Housing of the Wording Classes Act, 1886 (48 & 49 Viet. c. 72), s. 8 ; 
and see ibid., s. 7. As to the making and enforcing of bye-laws, notices, 
reasonableness elo., see px». 388 et seq , ante 

(u) For the definition of “owner,” see nole (o), p 427, ante. 

(v) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, e. 44), s. 16 M). 
To dischaige any duty imposed, the owner or other person may at all 
reasonable times enter upon the premkos, .and ibid., a. 61, applies {ibid., 
H. 16 (2) ) ; see p. 636, post. In default of the owner or other person execut- 
ing the work required, the council or sanitary authority may do it at his 
expense {ibid., a. 16(3), applying, with the substitution of “owner” for 
“ landlord,” ibid , s. 15-(6); see note (/) p. 528, post). 

{w) As to the sanitary authorities in London, see p. 373, ante. 

(i) Public Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 94. They 
may not provide for “ varying ” tho number of lodgers, but it is, of 
course, open to an autliority to revoke bye-laws and make fresh ones. In 
addition to tho power of making bye-laws as to precautions against disease 
there are other powers under ss. 55 — 74, for dealing with infectious 
disease ; as to which see pp. 446 et seq , ante. 

(а) 10 & II Viet. c. 34, ss. 116 — 118. The definition is “every house 
in which persons are harboured or lodged for hire for a single night, or for 
less than a week at one time, or any part of which is let for any term less 
than a week ” {ihtd., s. 116) ; but by words in another part of this pro- 
vision licensed victualling houses, which would otherwise come within the 
definition, ore excluded from it. 

(б) See title Local Government, Vol. XIX., p. 328. 

( 0 ) See note fa), supra. 

{d) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 116.' 

(e) This seems clear from ibid., s. 117. An owner who is not an 
.'icoupier may apply for registration ; but if he does so there must, to 
,jatisfy the statute, be some “ occupier ” iuterm«<iiate between the owner 
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of a house, the register must contain the names of the occupiers, 7. 

or at all events of those who were in occupation when the first Dwelliugi 
application for registration was made(/). Places. 


1014. The local authority may from time to time fix the number Regulation* 
of lodgers in each house and may make rules for promoting 
cleanliness and ventilation, and must order a table of rules and a ““ ® 
ticket, showing the number of lodgers allowed, to be posted in each 

room in the house in which lodgers are received. The keepers ig) 
must obey these rules and give access to inspectors appointed by 
the local authority or to persons who come, by order of the 
authority, to disinfect the house (^). 

1015. Failure to comply with the above-mentioned provisions as Offences and 
to registration, number of lodgers, tickets and table of rules, and P®"alty. 
iiispectiou, and failure to enforce observance of the rules made by 

the local authority for the promotion of ventilation and cleanliness 
are oliences punishable summarily with a line (i). 

(iii.) Commcyn fjoth/tny-liouses. 

(a) Oulauie London. 

1016. A common lodging-house {j) is a house in which persons Definition, 
are harboured or lodged for hire for a single night or for less 

and the lodgers, who must apply conoiuTcutly with the owner, whose name 
must be placed on the register. It is not clear whether the death or dis- 
appearance of an occupier would annul the I'egistration. 

(/) See note (e), p. 508, ante. 

(7) In 1853 the Law Officers of the Crown, advising the G-eneral Board 
of Health on the Common Lodging Houses Act, 1861 (14 & 15 Viet. c. 28) 

(repealed, except as to the Metropolis, by the Public Health Act, 1875 
(38 & 39 Yict. c 55) ), expressed the view that a person might be treated 
as the “ keeper ” of a lodging-house although ho had only control of part 
of it as sub-tenant to an occupier or owner of the whole house. Their 
opinion on this point was not very decided, but they advised that an 
owner W'ho does not reside in nor control a lodging-house, but merely 
receives the rent therefor, could not bo treated as a keeper ; see 1 Glen, 

Public Health, 1906 ed., pp. 419, 420. The person who has actual control 
of the house and with whom the lodgers deal, whether he be the agent or 
servant or the tenant of the owmer, would probably be held to be the 
“ keeper.” But if such a person is a mere servant to can^ out the orders 
of an absent master, the absent master would, if the opinion of the Law 
Officers above referred to is correct, be the ” keeper.” 

(h) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 117. 

(i) Not exceeding 40«. (ibid., s. 118). As to proceedings, see pp. 367 
et neq., ante. 

(j) The term “ common lodgiug-houso ” is used in a number of Acts ; see 
the Common Lodging Houses Acts, 1851 (14 & 15 Yict. c. 28), and 1853 
(16 & 17 Yict. c. 41); Common Lodging Houses, Ireland, Act, 1860 
(23 & 24 Yict. c. 26) ; Public Health Act, 1875 (37 & 38 Yict. o. 65) ; 

London County Council (General Powers) Acts, 1902 (2 Edw. 7, c. clxxiii.), 
and 1007 (7 Edw. 7, c. olxxy.) ; Public Health Acts Amendment Act, 1907 
(7 Edw. 7, 0. 63) ; and see note (1), p. 510, pogf. The definition of a 
"common lodging-house” in the Common Lodging Houses, Ireland, Act, 

1860 (23 & 24 Yict. c. 26), s. 3, was in 1905 held to be apj^ioable to the 
term as used in the Common Lodg^ Houses Acts, 1851 (14 & 16 Viot. o. 

28), and 1863 (16 & 17 Yict. o. 41) barker v. Tafhot, [1906] 2 Ch. 643, C. A.), 
and would no doubt be applied in any proceeding taken under the other 
Acts above referred to. By adding the substance of this definition to 

* the dicta as to the meaning of the term given in various oases, the 
definition given in the text is arrived at. 

(j|p) This is a necessary condition. If nothing at aU is paid by the lodgeri 
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than a week at a time, or any part of which is let for less than a 
week (Z),> which is so oj^n to comers (m) as not to exclude auy 
who are dirty and possibly infectious, or who from their character 
and appearance are likely to disseminate something offensive or 
dangerous (n), and in which the lodgers are allowed so to associate 
with one another as to render possible the occurrence and spread of 
insanitary conditions (o). 

If part only of a house is used as a common lodging-house, that 
part alone, and not the whole house, is affected by the public health 
provisions relating to common lodging-houses ( p). 

1017. Every local authority must keep a register and enter in it 
the names and addresses of those who keep common lodging-houses 
within its district, the situation of such common lodgirig-housos, and 
the number of lodgers authorised to be received therein (q). 

No person may keep a common lodging-house unless it is 
registered and unless he himself is registered as the keepfjr of it ; 
but if a registered keeper dies, his widow or any member of his 

the house is not a common lodging-house {Parker v. Talbot, [1906] 2 Ch. 
643, C. A., overruling Gilbert v. Jones, [1905] 2 K. B. 601). It is 
immaterial whether the house is or is not carried on as a charitable 
institution ; see Parker v. Talbot, supra, where CozENS-HAnoY, L. J , at 

? . 663, approving the rule laid down in Logsdon v. Booth, (1900J 
Q. B. 40i, said that a house does not cease to be a common lodging- 
house within the moaning of tho Acts if it is carried on for charity and not 
for purposes of gain. 

(1) The words from tho beginning of the definition to this point are the 
definition given in the Common Lodging Houses, Ireland, Act, 1860 
(23 & 24 Vict. o. 26), s. 3. 

(m) Presumably a house of which all tho inmates belong to the same 
family would not b«> a^ common Indging-house. In any proceedings 
relating to common k.dgin^-housos, if the inmates allege tluit they are 
members of tho same family, the burden of proof lies upon the person 
making the allegation (Public Plealth Act, 1876 (38 & 39 Vict. c. 66), s. 87). 

(n) Langdon v. Broadbent (1877), 37 L. T. 434, per Liudlkt, J., at 
p. 436 ; Logsdon v. Trotter, [1900] 1 Q. B. 617, per Citannf.tx, J., at pp. 624, 
625. In 1863 the General Board of Health was advised by the liaw Officers 
of the Crown that the expression common lodging-house did not inoliule 
hotels, inns, public-houses or iddgings let to the upper or middle classes.” 

(o) In Logsdon v. Trcdter, supra, stress was laid on tho fact that tho 
lodgers in tho house in question lived together in common during the day. 
This is no doubt important, but in the sense indicated by Chant^tell, J., 
ibid., at' p.^ 626, t.e., because when people live together insanitary conditions 
are more likely td arise and spread than if they live apart. 

ip) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 89. It must be a 
question of fact in such a case who is the “ keeper ” of tho common lodging- 
house : and see note (/), supra. 

(g) Public Health Act. 1875 (38 & 39 Vict. c. 56), s. 76. ' As to the 
-receipt of copies of the register in evidence, see ibid. The local authority 
cannot at its discretion cancel tho registration of a keeper (Blake v. Kelly 
(1887), 62 J. P. 263), unless the Public Health Acts Amendment Act, 1907 
(7 £dw. 7, o. 53), s. 69, has been put in force in its district (see p. 364, 
anie), and if it is to be put in force in a district every keeper of a com* 
raon lodds^feh^use is entitled to notice of the fact one month beforehand 
(Public Acts Amendment Act, 1907 (7 £dw, 7» o* 63), s. 76). If it 

is in force, registration may be cancelled under certain conditions^ as 
to which se^'t^., ss. 71 (3), 72; and registration made ^ter ibid., 6..09, 
has been puj^i^ force lasts for such time only^ not exc^ing one yeaJr, as 
the local authority fixes, but may be renewed JfroiQ tvne to tjme 
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family may keep tlie house as a comnioTi lodging-house for Hot ' 
more than four weeks without being registered (7“). Dwelling 

1018. If the enactment (s) is in force, the local authority may — 
register as deputy keepers persona whose names arri submitted to it Deputy 
by a keeper, but may cancel the registration of these deputies if 

at any time it does not think them lit to act as such (a). 

1019. The local authority must not register a house as a common Approral 

lodging-house until it has been inspected and approved by one of ♦ 

its officers, and may refuse to register a person as a keeper unless he officer^ ^ * 
produces certificates of good character from three local ratepayers (a). 

1020. The keeper of a common lodging-house must, if required to Notice to be 
do so by the local authority, fix a. notice with the words “ registered “ffi^edon 
common lodging-house ” in a conspicuous place on the front of his 
common lodging-house, and keep it undefaced and legible (b). 

1021. Bye-laws (<■) may be made from time to time by the local Bye-lawi. 
authority for fixing the number of lodgers, separating the seies, 
promoting cleanliness and ventilation, giving notice to the local 
authority and taking precautions in case of infectious disease (d), 

and for the well-ordering of such houses (e). 

1022. The local authority may also insist on the provision of an Water supply, 
adequate water sui)i)ly for common lodging-houses if a supply can 


(r) Public IJcaltli Act, 1875 (38 & 39 Vict. c. 55), s. 77. Compare note 

(«), p. 513, The expression “ any inurnber of his family ” has not 

been dohned. 

(s) l.e,. Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 
s. 71 ; see p. 364, ante. 

((x) Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 70. If the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 69, is in force 
(see p. 364, anie), the local authority may rclusc to register a keeper if it 
thinks him unfit (see the Public Health Act, 1875 (38 & 39 Vict. c. 66), 
8. 69 (1) ) ; but under the Public Health Act, 1875 (38 & 39 Vict. c. 63), 
the local authoiity may not so refuse if the applicant produces certificates 
of oharacter in conformity witlit5(c2., s. 78. The Local Government Board 
issued a memoraudum in June, 1877, containing rules which it wished the 
inspecting officer to observe ; as to these, see Lumley’s Public Health 
Acts, 1908 ed., jjp. 154 et seq. If the inspecting officer declines to approve 
a house for registration, the local authority is not bound to hear the 
applicant before rejecting his request to be registered {Ex parte Kavanagh 
(1894), 10 T. L. R. 633). 

(b) Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 79. The penally for 
breach, after rogistratiou, of this provision is a fine not exceeding £5 and 
a coatinuing penalty of 10«. a day. If the Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, o. 63), s. 72, is m force in the district, the local 
authority may also, after conviction, cancel the registration of the house 
{ibid.). As to legal proceedings, see jjp. 367 et aeq., amfe. 

(e) Model bye Jaws under this provision have been issued by the Local 
Government Board. As to bye-laws generally, see pp. 388 et eeq.^ ante: 

{d) Public Health Act, 1875 (38 & 39 Vict. o. 66), s. 80. In proceedings 
for not giving notice, it is no defence to say riiat the keeper did not 
know of the case of illness till after the period prescribed for notifying it 
had elapsed. The keeper must take steps po ascertain when aay ^tse 
occurs* which makes it his duty to give notice {Logsdon v. HoUemd 
14 T. L. B. 449). As to infectious disease in common lodging-housesr/ see 
p. 612, post; and see, generally, pp. 446 et seq.^ emte. \ 

* {€) Public Health Act, 1876 (38 & 39 Vict. o. 65), s. 8a For forms 

l^atifig to the adoption of bye-laws and the e&rrying' Oirt thereof, sea 
Bncyoloptedia of Forms and Freoedents, VoL X., pp. 317-^334; 
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Sbot. 7. . be obtained at a reasonable rate (/), and the keeper of a common 
Pwelling lodging-house must limewash the walls and ceilings in the first 
Pl^s. week of April and of October in each year to the satisfaction of the 
LlmewaBhiiig. local authority (.9). 

Reports 1023. The local authority may also require the keeper of a 

to local common lodging-house in which beggars or vagrants are received from 

authority. report to the local authority, or to a person named by 

it, every person who resorted to the lodging-house during the pre- 
ceding day or night, and must, for this purpose, fill up schedules 
provided by the local authority with the information required (/<)• 
Infections Cases of fever or infectious disease must be reported by the 
disease.-.. keeper of the common lodging-houso where they occur to the 
medical officer of the local authority and to the i>oor law relieving 
oflicer of the district (i/. 

Inspection. 1024. The keeper, and every person acting in the care or manage- 
ment, of a common lodging-house must give free access to every part 
of the house when required by any olfiiser of the local authority 


(/) Public Health Act, 1876 (38 & 39 Viet. c. 55). b. 81 ; and see title 
Water Supply. If the Public Health Acts Amendment Act, 1907 (7 
Edw. 7, c. 63), s. 74, is in force, every common lodging-houso must have 
suitable sanitary conveniences for the persons of both sexes, if both sexes 
are accommodated in it, with provision for separate conveniences for men 
and women, and must have a proper water supply for flushmg cisterns. 
Local authorities may, in writing, order any defects in these respects to bo 
made good, and, if the order is not complied with in twenty-eight days, 
may do the necessary work themselves and recover the expenses thereof 
summarily from the keeper, or may declare them to be imvate improve- 
ment expenses {ibid., s. 74); and see p. 38 J, ante. 

{g) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 82. Penalty not 
exceeding 40«. As to legal proccodings, sco pp. 367 et seq , imte. The 
Public Health Act, 1875 (38 & 39 Viet. o. 55), ss. 46, 120, give general 
powers to local authorities to require whitewashing, cleansing and purifica- 
tion of houses where necessary. As to the reasonableness or unreason- 
ableness of bye-laws, see pp. 388 et seq., ante. 

{h) Public Health Act, 1875 (38 & 39 V^iot. c. 55), s. 83. The penalty 
for non-compliance is a fine not exceeding £5, and a further penalty not 
exceeding 40«. for every day during which the offence continues (ibid., 

8. 86). As to legal proceedirigs, see pp. 367 et ante. Harbouring 
thieves in a lodging-house is an offence under the Proven tioii of Crimes 
Act, 1871 (34 & 35 Viet. c. 112), s. 10. As to warrants to search lodging- 
houses for thieves, see title Criminal Law and Procedure, Vol. IX., 
pp. 310 ;' 311. 

(i) Public Health Act, 1876 (38 & 39 Viet. c. 55), s. 84: and as to 
bye-laws on this matter, see p. 611, ante. The Infectious Disease 
(Notification) Act, 1889 (62 & 63 Viet. c. 72), is dealt with at pp. 445 etseq., 
ante. The Public Health Act, 1876 (38 & 39 Viet. c. 66), ss. 120--124. 
contain further provisions against the spread of infectious diseases. 

' Ibid., B. 86 (sec note {h), supra), provides a penalty for breach of the pro- 
visions of ibid., 8. 84, where the sufferer has been confined to bed ; if the 
Public Health Acts Amendment Act, 1890 (63 & 64 Viet. c. 69), s. 32, is in 
force (see note (A), p. 363, ante), a penalty not exceeding £2, and a 
further dai^ pcmaliy not exceeding be. {ibid.), is in any case incurred ; 
and, if the Public Health Ao1» Amendment Act, 1907 (7 Edw. 7, 0 . 63), 
s. 72, is in force, a conviction may be followed by cancellizig the registra- 
tion of the house ; see note (g), p. 610, ante. As to legal proceedings, see 
pp, 367 et seq., ante. . g 

(k) Public Jaeal^ Act, 1876 (38 Sc 39 Viet. o. 66), s. 85, Penalty not 
exceeding £6 (ibid.). As to legal proceedings, see pp. 367 et seq., ante. ' * 
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1025. In iidditioii to imposing' llio penalties authorised for 
oreaches of th« law in regard to common lodging-houses, the com- 
petent court may, if a keeper is convicted for a third time of a 
statutory offence, adjudge that he shall not keep a common lodging- 
house lor live 3'cars after such conviction, or some less time, 
witliout a written licence, whicli may he withheld or given on 
terms, from the local authority (/). 

(b) In Loudon, 

1026. In the administrative county of London the London 
County' Council is investod with large penvers (///) for licensing and 
regulating cofumon Jodging-housos. No person may keep a common 
lodging-liouse in the county unless he has applied for and obtained 
a liceiicn from tlio Tjondon County Council («)• 1 ’*^^ application must 
specify the jirmmses in respect ot W’hich the licence is sought and 
the number of lodgers which it is proposed to receive (o). 

1027. As soon as practicable after rciceiving the application, the 
London Coumy Council must cause inquirv to he made into tile 
111, ness of the apiilicant to receive a licence, and the suitability of tlie 
premises for use as a common lodging-house for the numlicr of 
persons whom it is proposed to receive (;>). If satisfied on these 
points, the Council nia^' grant ( 7 ) the applicant a licence in respect 
of the house, 'flio licence must state the maximum number of 
persons who may at any one time occupy* the premises (a), and 

(1) Public Ilcultli Act, 1875 (38 & 39 Viet. c. 55), 8 . 88 If the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), Part V., is iu force m 
a district, the registration of a keeper may be cancelled by the competent 
court after a single conviction. This is so, wdietlicr the conviction bo foi a 
broach of the provisions of the Public Health Act, 1875 (38 & 39 Viet, 
e 55), or of ilio provisions of the Public Health Acts Amoudinent Act, 
1907 (7 Edw. 7, c. 63), relating to common lodging-houses, or ot the bye- 
laws made thereunder {tbid., s. 72), 

{m) By the Loudon County Council (General Pow'crs) Acts, 1902(2 Edw. 7, 
c. clxxiii.), 1904 (4 Edw. 7, c. ccxliv ), and 1907 (7 Edw. 7, c. clxxv.). 
“ Common lodging-house ” iu these Acts has the same meaning as in the 
Common Lodging Houses, Iicland, Act, 1860(23 ifc24 Viet. c. 26), as to winch 
see note (;), p 509, ante, and Parker v. Talbot, { 190.5J 2 Ch. 643, C. A., there 
cited. The adniini-strativc county of London includes the City ; see title 
Metropolis, Vol. XX , p 393. As to the cleansing of verminous inmates 
of common lodging-houses and tlicir clothing, see note (n), p 502, ante. 

(71) London County Council (General Powrers) Act, 1902 (2 Edw. 7, 
c clxxiii.), a. 61 If immediate notice of the death of a licensee is given 
to the Council, his widow or a n.eniber of his family may for four we^ka 
keep the common lodging-house open without a licence {ibid , ss 54, 66 ; 
i'onimon Lodging Houses Act, 1853 (16 & 17 Vict. c. 41), a. 3) ; aee 
note (/), p. 514, post/ and compare p. 510, ante. 

(o) London County Council (General Powers) Act, 1902 (2 Edw. 7, 
c. clxxiii.), 8 . 46. 

(p) Ibid , a. 47. 

(oj If the London County Council rofusea to grant the licence, the 
applicant ia entitled to have its rcaaous for doing so in writing. Those 
can only be that the applicant ia unfit, or that the premises are not suitable 
or suitably equipped. Any person aggrieved by the refusal may appeal to 
a metropolitan magistrate, who may appoint a properly qualified surveyor 
or architect (in the case of premises alleged not to be suitable or not ismt- 
ably equipped) to examine and report on the house. The costs of the appeal 
and of the examination must be paid as directed by tin. magistrate (iotd,, 
a, . 60 ). 

• (a) Ibid., 8 48. 
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when granted lasts for a year, and begins and ends on a day filled 
by the Council {b ). 

1028. The licensed keeper of a common lodging-house, or some 
proper deputy nominated by him and approved in writing by the 
London County Council, must reside constantly in the common 
lodging-house, and must remain there every night from 9 p.m. to 
6 a.m. (c). 

1029. The administration of the Common Lodging Houses Acts, 
1851 (d) and 1853 (e), which, as amended, are still in force in the 
County of London, is in the hands of the London County Council ( f). 


(b) Under the London County Council (General Powers) Act, 1904 
(4 £dw. 7, c. eexHv.), s. 47. wluch contains provisions for bringing all 
licences of common lodging-houses to an end on the fixed day, but so 
that no licciico lasts fox loss than a year. 

(c) London County Council (General Powers) Act, 1907 (7 Edw. 7, 
o olxxv.), 8. 79 (1). Penalty, not exceeding £6 and a continuing penalty 
of £1 or less per day, recoverable summarily. If a keeper is convicted for 
a breach of this rule, his licence may be suspended, revoked, or withheld 
on expiration {tbid., s. 79 (2) ). As to summary procedure,- see title 
Magistbatks, Vol. XIX , pp. 589 et 8eq. 

(d) 14 & 15 Viet. c. 28. 

(fl) 16& 17 Viet. c. 41. 

if) County of London (Common Lodging Houses) Order, 1894, confirmed 
by the Local Government Board’s Provisional Orders Confirmation (No. 12) 
Act, 1894(57 & 68 Viet. c. exxiv.). The Common Lodging Houses Act, 
1861 (14 & 15 Viet. c. 28), s. 9, which authorised the making of regulations, 
is repealed (London County (Council (General Powers) Act, 1902 (2 Edw. 7, 
clzxiii.), 8. 63 (1) ) ; and the London County Council may make bye-laws 
idmilar to those which may be made in the provinces {tbid., s. 53 (2) ; see 
p. 611, owte), to which the Public Health (London) Act, 1801 (64 & 55 
Viet. c. 76), 8. 114 (see titljo Metkopolis, Vol. XX., p. 460; note (d), 
p. 388, ante), is applied (London County Council (General Powers) Act, 
1902 (2 Edw. 7, c. clxxiii.), s. 53 (3) ). The Conunon Lodging Houses 
Acts, 1861 (14 & 16 Viet. o. 28) and 1863 (16 & 17 Viet. c. 41), so far as not 
varied by or not inconsistent with the London County Council (General 
Powers) Act, 1902 (2 Edw. 7, c. clxxiii.), apply to a licensed common 
lodging-house keeper {ibid., s. 66). The Common Lodging Houses Act, 
1861 (14 & 15 Viot. c. 28), requires the London County Council to keep 
a register of common lodging-houses {ibid., s. 7 ; see p. 513, amie), requires 
the keepers to give notice of fever er infectious disease (Common Lodging 
Housc.s Act, 1851 (14 & 16 Viet. o. 28), a. 11), authorises access at ail times 
by the Council’s officers (t6id.. s. 12; and see p. 616, poet), and requires 
cleansing of the house and its drains etc. and limewashing in the first 
weeks of April and-October (Common Lodging Houses Act, 1861 (14 & 16 
Viot. 0 . 28), 8. 13). It provides penalties for breaches of the Act and for 
their recovery (#6»d., ss. 14, 16). In proceedings the burden of proving 
that the inmates are members of the same family (see note (m), p. 610, 
O'nie) lies on tliu person making the allegation (Sanitary Act, 1866 (29 & 30 
Viot. c. 90), 8. 41). The Council may require that the common lodging, 
house is px>perly supplied with water, and cancel the registration if such 
supply is not provided within a time specified in the Councirs written 
requisition (Common Lodging Houses Act, 1853 (16 & 17 Viot. c. 41), s. 6). 
Provision is made for the removal to hospitals of oocunants of a common 
lodging-house who are euflering from fever or any infectious disease, and 
for the disiufecLion or dostruciion of infected clothes etc. {ibid., s. 7 ; and 
see p. 613, ante), and the Cormcil may require from the keeper reports of 
beggars or TOgrants received the preceding day (Common Lodging Houses 
Act, 1863 (16 xV 17 Viot. o. 41), s. 8). The penalties imposed by the 
Common lodging Houses Act, 1861 (14 & 16 Vict. o. 28), for breaches Of 
that Act may also be imposed for breaches of the Common Lodging HousAi 
Act, 1853 (10 & 17 Viot. o. 41) {ibid., s. Hb In default of payment>0ll(^ 
the penalty the person convict^ may be imprisoned for any term not 
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A provision requiring the keeper and every other person in ohargs 
of a common lodging-house at any time to give free aocess to aoy 
police officer when required by him (g). 


Sbot.7* 



(iv.) Seamen'n Lotlginga. ' - 

1030. Bye-laws (h) relating to seamen’s lodgi?igs (i) may (A;) be Aaq^orlfcy 
made, in London, by the London County Council, in cities or boroughs 

which are seaports, by the town council, and in urban or rural 
districts which include seaports by the urban or rural council (Z). 

In all cases the approval of the Board of Trade is required to validate 
such bye-laws (?«). 

The bye-laws, if made, must provide for the licensing, inspection, Nature of 
and sanitation of the seamen’s lodging-houses, for the publication i>ye-iawB. 
of the fact of a house being licensed, for the due execution of the 
bye-laws, for the prevention of obstruction of officers engaged in 
securing such execution, for the prevention of unlicensed persons 
from holding themselves out as keepers of seamen's lodging-houses, 
and for excluding persons of improper character from 8uc!li 
houses. The bye-laws must also impose sufficient lines, not 
exceeding X'50, for breach of any bye-law (w). 

1031. The expenses of carrying out the above provisions may be Expenses 
defrayed by the London Countv Council and by borough and urbj.n ^uJ^OTities 


exceeding three months {ibid.) ; and*soe, further. Summary Jurisdiction Act, 
J879 (42 & 43 Vict. c. 49), 8. 5; title Magistrates, Vol. XIX., p. 604. 
A keeper throe times convicted of an olfeuce against either Act may, on 
the third conviction, have his registration cancelled {ibid., s. 12). It is 
understood tliat the London County Council regard the Common Lodging 
Houses Acts, 1851 (14 & 15 Viet. c. 28) and 1853 (16 & 17 Viet. c. 41), 
as to a great extent superseded by their more recent private Acts (see 
note (m), p. 513, ante). As to notices required to be affixed in common 
lodging-houses, see the Sanitary Law Amendment Act, 1874 (37 & 38 Vict. 
c. 89), 8. 49. 

(q) l.e., by a proviso to the Order mentioned in note (/), p. 514, ante. 
The adm^inistratiou of the Common Lodging Houses Act, 1851 (14 & 15 
Viet. o. 28), was formerly in the hands of the Commissioners of Metro- 
politan Police ; and the proviso in effect saves a power that the police haO 
under ibid., s. 12 ; see note (/), p. 514, ante. As to the Commissioners, see 
title Police, Vol. XXll., pp 469 et seq. 

(h) As to bye-laws generally, see pp. 388 et seq., ante. 

(») These are not defined in the Merchant Shipping Act, 1894 (57 & 58 
Vict. c. 60), but a definition is given by implication in the provision {ihid.^ 
8. 214 (1) ) that the bye-laws shall bo binding upon all persona keeping 
hoii868 in which seamen are lodged and upon the owners thoreni and 
persons employed therein.” As to seamen generally, see title SoxFFiN^ 
AND Navigation. 

(k) If the local authority does not make, revoke or alter a bye-law ae 
required from time to time by the Board of Trade, . the Board itself bkay 
do so (Merchant Shippmg Act, 1894 (57 & 58 Vict. c. 60), s. 214 (4) ). 

(l) As to these authorities, see pp. 372 — 374, ante. 

(m) Merchant Shipping Act, 1894 (57 & 58 Viot. c. 60). s. 214 (1). 

(n) Ibid., s. 214 (2). The bye-laws come into force on a d%te named ia 
them, and must be published in the London Oasette and in at least oo^ 
newspaper oiroulatiug in the district and designated by the Board of TrAde^i 
If by Order in (Council it is directed that none but persons Jioensodr. nader 
ibtd., 8. 214, shall keep seaman’s lodging-houses or let lodgings to iieqinen, 
any person contravening such Order is liable for each offence to a not 
e^eeding £100 {ibid., s. 214 (5)). A^i to the i^coveiy of fines, see 

68(^—684; title SttimKG ANU Navigation, 
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coiincilB, out of the funds at their disposal as sanitary authorities ; 
and lilies for breach of the statutes are paid into such funds (a). 

(v.) IToji’pichera' and Fruit’piikera' Lodtjxwjs. 

1032. Bye-laws for securing the decent lodging and accommoda-* 
tion of pickers of hops, fruit, or vegetables may bo made by urban 
or rural councils (It). 

(vi.) Sheds, and Vans. 

1033- City and borough councils and urban and rural councils (t*) 
may make bye-laws for jiromoting cleanliness in, and the habitable 
condition of, tents, vans, and sheds, and similar structures, for 
preventing the spread of infcoiioiLs disease hy persons inhabiting 
them, and for preventing nuisances arising from thcm(d). Officers 
authorised by tlio local authoiities may enter and inspf'ct such 
tents, sheds and vans, between b am. and 9 p.m.(c), if they have 
reason to believe that any pv()\ision of the statute or any such 
bye-ltiw is being contravened {J ). 

SriJ-Si:(U’. 4 . — Uoiistny of the Workimj (Ua'>HS. 

(i.) IJnheuUhif At an. 

1034. In order that the provisions of the Housing Acts (a) with 

(a) Merchant Shipping Act, 1894 (57 & 58 Viet, c 60), s. 214 (6); and 
see pp. 380 £t seq , ante. 

(b) Public Health Act, 187.5 (38 A 39 Viet, c 55), s 314; Public Health 
(Fruit Pickeis’ Lodgings) Act, 1882 (45 & 40 Viet, c, 23), 8. 2. Model 
bye-laws have been issued by the Local Government Board. As to bye- 
laws generally, sec pp. 388 et seg , anfe 

(e) Housing of the AVoiking ('lasses Act, 1885 (48 & 41) Vict c 72), s 7 ; 
and see yip. 372, 374, mite 

(d) Housing o£ the Woiking ClasBcs Act, 1885 (48 & 49 Viet, c 72), s. 9. 
This provision was repealed as to tlic Metropolis by the Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s 142, and sjmilar provisions were 
made hy tbu/., s. 95. As to such bye-laws generally, see Housing of the 
Working Glasses Act, 188.5 (48 A 49 Vict. c. 72), s. 10, wlneh applies the 
provisions of tlio Public Health Act, 1875 (38 A 39 Vi! t. c 55), as to 
bye-laws, and makes the penalties suminanlyiccoA’ciablc; and see pp. 388 
cl seg , ante. Model bye-laws have been issued by the Ijocal Govci»'ment 
Bohid. As to the ciicumstances under which such .i tent, shed, van 
or similar structure becomes a nilisance suininarily abatable, see title 
Nuisance, Vol. XXL, pp. bSTet feq. 

(c) Housing of Ihe Working Classes Act, 1885 (48 & 49 Vict. c. 72), 
a. y (3), (4) 'i'hc provision defining “day ” in ibid., s. 9 (4), is reproduced 
in the Public Health (London) Act, 1891 (64 & 55 Viet c. 76), s. 141 ; and 
aee title Time. 

(/) Housing of the Working Classes Act, 1885 (48 & 49 Vict. o. 72), 
a. 9 (3). In London the entry may be made by any member of the local 
authority witliont authorisation (Public Health (l.<ondon) Act, 1891 (64 & 65 
Vict. c. 76), 8 1 1.-)), or by an authorised officer. Outside London the entry 
can only be made by a person duly authorised by the local authority 
(Housing of the Working Classes Act, 1886 (48 & 49 Vict. o. 72), s. 9 (3) ), 
ObBtxuodon ol -uch person in the performance of his duty is an offence 

f mnishable siiniinarily by a'flne not exceeding 40s. {ibid., s 9 (6) ). As to 
egal proceedings, see pp. 367 et aeq., ante ; and as to procedure before 
courts of suramai-y jurisdiction, see title Magi-stkates, Vol. XIX , pp. 689 
€t aeq. Nothing in Iho Housing of the Working Classes Act, 1886 (48 & 49 
Vict. o. 72), a 9, applies to any tent, van, shed or structure erected or 
used by Him M-ijesty’s naval or military forces {ibid., s. 9 (7); see titlfe 
PoTAi. Fosto) As to the holding of local inquiries, see Housing of the 
Working Classes Act, 1886 (48 & 49 Vict.c. 72), s. 10(2); and see pp 376j 
376, ante. • , 

(g) The provisions of the statute law with regard 1,o housing of the 
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regard to unhealthy areas may be put into operation in any urban 
district or in London (/i), it is necessary that a representation 
in writing (i) should be made to the local authority by its medical 
officer of health (k). 


working classes are containedin the HouaiiigoftheAVorkiugClasaesAct, 1886 
(48 & 49 Viet. c. 72) (ss. 7, 8, 9 of which are still operative; see note (0» 
p. 508, ante, notes (c ) — (/), p. 516, ante ) ; the Uoiising of the Working 
Classes Act, 1890 (63 & 54 Viet. c. 70), referred to in this code of legislation 
and in this sub-section of this title as “ the principal Act ” ; the Housing 
of the Working C]as.scs Acts, 1894 (57 &.r)8 Viet. c. 56), 1900 (63 & 64 
Viet. c. 59), and 1903 (3 Edw. 7, c. 39); and the Housing, Town Planning, 
etc. Act, 1909 (9 Edw. 7, c. 44), ss. 1 — 53. These enactments are collec- 
tively referred to in this sub-scction of the title as “ the Housing Acts.” 
As to property which cannot be acquired for the purpose of the Ilousing 
Acts, see title Open Spaces and RECitEAXiON Grounds, Vol. XXI., 
pp. 580, 605 ; and note (p) p. 547, post. 

(h) The local authorities charged with the execution of the Housing of 
the Working ("lasses A«‘t, 1800 (53 & 54 Vict c 70), Part 1., arc the 
councils of urban districts, the councils of municipal boroughs, the London 
County Council, in the County of London outside the City, and, within 
the City of London, the Common Council ; see ihid., s. 92, Sohed. I. ; 
Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 6 ; Local Government Act, 
1894 (56 & 57 Vict. c. 73), s. 21 ; City of London Sewers Act, 1897 (60 & 61 
Vict. c cxxxiii.), s. 7; and see pp. 372 — 374, ante; titles Local Govern- 
ment, Vol. XIX , pp 262, 203 ; ALvrnopOLrs, Vol XX., pp. 305 et neq , 428. 
All these authorities may appoint coinmitfees to e.vecuto the Housing Acts, 
but may not authorise such committees to boirow money, enter into a con- 
tract, or make a rate (Housing of the Working Classes Act, 1890 (53 & 54 
Vict. o. 70), 8. 81). If an official i epresentation made to the London 
County Council under ibid, Pait 1. — vvhich deals with “Unhealthy 
Areas” — relates to not more than ten houses, the London County Council 
must not deal with it, but send it to the borough council to whose area it 
relates, and that council must deal Avith it under the Housing of the Work- 
ing Classes Act, 1890 (53 & 64 Vict. c. 70), Part II. — wluoh deals with 
“Unhealthy Dwelling-Houses” — (ibid, s 72). If, on receiving a repre- 
sentation under ibid.. Part 1., the London County Council resolves that it 
i.s not of general importance to the County of London, and should bo 
dealt with under ibid., Part If , it may submit such resolution to the Local 
Government Board, and the IJoard may appoint an arbitrator to hold an 
inquiry. After such inquiry, the arbitrator may report on the importance 
of the case to the ('lourity of London, and as to what contribution, if any, 
the London County Council should make towards the cost of dealing with 
it, if it is dealt wdtli under ibid , Pait IT. 1'ho Local Government Board 
decides, on such report, which pait ot the Act should bo used to deal with 
the case, and the proper medical officer must make the representation 
necjessary for proceedings in aceonlanco with such decision (ibid., h. 73). 
As to inquiries, see yip 375 et seq , ante . and see p. 520, post. As to 
schemes under the Housing of the Working (fia.ss(^ Act, 1890(53 & 54 Vict. 
c. 70), Parts J. and 11 , see yip 51.S el t,eq , post 

(i) An official re [ireseritation for the pui po.sc.sof the Housing of the Work- 
ing Classes Act, 1890 (53 & 54 Vict. o. 70), Part I., incaiis a representation 
made to the local authorii.y by its medical officer and, in London, by any 
medical offie.er of health appointed a.s such by the Jiondon County Council, 
or any qualified medical practitioner or praciitioners appointed from time 
to time by the ('ouncil for carrying out tlie Act {ibid , ss. 5 (1), 76). 

(fc) Persons may be authorised to act temporaiily ns medical officers 
of health for the puryio.scs of ibid.. Parts 1. or 11. (ibUL, s. 79 (1) ). All 
representations of medical offici'rs of health under the Act must be in 
writing (ibid., s. 79 (2) ). A medical offict-r of health must make an official 
representation under the Housing of the Working Classes Act, 1890 
^63 64 Viet, c 70), whenever he see.s cause to do so (ibid., s. 5 (2) ). Any 

two jastiees of the peace acting within the district of the medical officer’s 
authority or twelve or more lairqiaycrs in his district, may complain to 


Shot. 7. 

Dwelling 

Places. 
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Shot. 7 . This representation must state (1) that within a certain area in 
Dwelling the district of the authority either the houses, courts, or alleys are 

Places. unfit for human habitation, or the streets and houses or groups of 

Nature of houses within the area are dangerous or injurious to the health of 

reproeenta- the inhabitants of the buildings in such area or of neighbouring 

tion. buildings (1) ; (2) that the most satisfactory way of dealing with the 

evils specified is an improvement scheme (w) for rearranging or 
reconstructing some or all of the streets or houses in such area ( 71 ). 


Resolution 
of local 
authontj as 
to Bcbeiue. 


1035. On receiving such a representation the local authority con- 
siders it, and, if satisfied of its truth and of its ability to deal with 
the evils specified, may (o) pass a resolution ( ]t) declaring the area 


him of the unhealthincss of any area within the district. On receiving such 
complaint the medical o.licer must at once inspect the area and make an 
ofilcial representation to liis local authority, stating the facts of the case 
and whether or not he thinks the area unhealthy (Housing of the AVorting 
Classes Act, 1890 (63 & 54 Viet. c. 70), s. 5 (2) ). If the medical officer 
fails to inspect, or reports the area not unhealthy, twelve or more rate- 
payers may appeal to the Local Goveinmont Board, and the Board, if the 
complainants give security for costa, must oi-der an independent inspection 
and report by a qualified medical practitioner, or by any other inspector, 
officer, or employee of the Board {ibid., s. 16(1); Housing of the Working 
Classes Act, 1903 (3 Edw. 7, c. 39), s. 4 (2 ) ; Housing, Town Planning, etc. 
Act, 1909 (9 Edw. 7, c. 44), s. 26). The report must bo sent by the Local 
Government Board to the local authority, and, if it states that the area 
inspected is an unhealthy area, the local authority must proceed as if 
it were an official lepresontation coming from its oun medical offictr 
(Housingof the Working Classes Act, 1890 (63 54 Viet. c. 70), s. 16 (1) ). 

The costs of such an independent inspection or inquiry are in the discretion 
of the Local Government Board (tbtd , s 16 (2) ), and any order which the 
Board makes as to costs may be made a rule of a superior court and 
enforced as such {ibid., s. 16 (3) ). The Local Government Board may also 
order the local authority to make a scheme under ibid., Parts I and IJ., 
and such order is enforceable by mandamus (Housing of the Working 
Classes Act, 1903 (3 Edw. 7, o. 39), s. 4(1) ). 

(2) The certificate may state that the danger is due to narrowness, close- 
ness, bad anangoment of streets and houses or groups of houses, vrant of 
light, air, ventilation, or proper coiiveniouces or other sanitary defects ; 
see Housing of the Working Classes Act, 1890 (53 & 54 Viot. 0 . 70), s. 4. 
The term " street " in ibid , Part 4., includes any street, couit, alley, 
square, or row of houses {ibid.f s. 2D ; Housing, Tow n Planning, etc. Act, 
1909 (9 Edw. 7, c. 44), s. 48). As to ^anitaiy accommodation, see pp. .596 
et (teq.f'post. 

(m) The words “ that the most .... scheme ” are in effect inserted in 
this provision by the Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 
c. 44), s. 22. 

(n) Housing of the AA^'orking Chnsses Act, 1890 (53 & 64 Viet. c. 70), s, 4. 

(o) If, wlieii llie local authority has received an official representation, 
it passes no resolution, or passes areaohition not I 0 make a scheme, it must, 
.as soon as possible, send Uie represent u I ion to the J.ocal Govermneut Board, 
with its roasons tor not adding on such repjr«i:4eiituiioii. On receipt thereof 
the Local Go\i-intm‘ut Board may din^ot a local inquiry to lie held to 
examino into the coiTecln<?S8 of the representation {ibid., s. 10), and, if 
satisfied that a seJieme sliould have been made, may order the local 
authority to* make one. Such order may be enforced by maiidatuus 
(Housing of the AVorking (’lasses Act, 1903 (3 Edw. 7, c. 39), s. 4) ; as to 
inquiries generally, see pp. 375 et fteq., aide ; and see p- 520, post. 

(p) Vox larm of resolution, see EueycJopiedia of Eorojs and Prceedenio, 
Vol. X., p. 614. IVtsoub beneficially interested in any land, dwolling'-houso, 
or building may not vote on any resolution of a meeting or committee of 
a local authority if it relates to such property. It such a person votqs, ■ 
be incurs at penalty not exceeding ; but his vote does not invatidats * 
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to be an unhealthy area and that an improvement scheme should 
be made for it. The local authority must then at once proceed to 
make a scheme ((/). 

1036. The scheme must be accompanied by maps, particulars, 
and estimates. It may exclude any part of the area in respect of 
which a representation has been made, it may a 2 )ply to neigh- 
bouring lands, and may contain provisions for widening the existing 
approaclies to the area, or oi)ening out the area for tho puriwses of 
ventilation or health (?■), unless the local authority is relieved from 
the duty to do so. The scheme must i)rovide suitable accommo- 
dation for the working classes whom it will displace, either in the 
area dealt with or in the vicinity thereof (.«), and must provide for 
proper sanitary arrangements 0). It may provide for any other 
matter, including the closing and diversion of highways, for which 
it seems expedient to make provision with a view to the improvement 
of the area or the general elliciency of the scheme (tt). It must dis- 
tinguish the hvrids jo'oposed to be taken by compulsion {a). It may 
also contain arrangements for its being carried into effect in whole 
or in part by the person entitled to the first estate of freehold in 
any property contained within the area, under the superintendence 
and control of tho local authority, and subject to such terms as may 
bo agreed ujwn between the freeholder and the authority (6). 

1037. When the scheme is complete, the local authority must 
publish notice of its completion in a local ne\vspai3er (c). The local 
authority must also serve notic(3s (d) on the real or reputed owners 


the resolution (Housing of the Working Classes Act, 1890 (63 & 54 Viet, 
c. 70), 8. 88). 

(g) Ihid., B. 4. For forms relating to such schemes, see Encyclopaedia 
of Forms and Precedents, Vol. X,, pp. Oil — 624. 

(/■) Housing of the Working Classes Act, 189u (63 & 64 Viet. c. 70), s. 6 
(l)(a). (b). 

(«) Ihid., B. 6 (1) (c). 

(0 Ibid., s. 6 (1) (d), 

(«) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 23. 

(a) Housing of the Working Classes Act, 1890 (03 & 54 Viet. c. 70), 
B 6 (2). Lands may {ibid., s. 20) be taken by agreement under modified 
provisions of tho Lauda Clauses Acts ; see title Compulsouy Purchase of 
Land and Compensation, Vol. VI., pp. 163, 164. As to compensation, 
see p. 644, post. As to exemption from cora^lsory acquisition, see the 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 45; title 
Open Spaces and Begreation Grounds, Vol. XXI., p. 606. 

{b) Housing of the Working Classes Act, 1890 (63 & 64 Viet. c. 70), 
s. 6 (3). 

(o) The notice must be published on throe consecutive weeks in the same 
newspaper circulating in the district. It must state the limits of the area 
comprised in the scheme and name a place in or near tho area wh^ a 
copy of the scheme can be seen at all reasonable times {tbid., s. 7 (a) ; 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 41 ; Local 
Government Board Order of 19th November, 1910 (Stat. K. & O., 1910, 
p. 212), prescribing and setting out the forms of the notices]|f 

(d) These notices must be served during the thirty days next following 
the date of the last publication of the advertisement, according to the 
provisions of the Housing of the Working Classes Act, 1890 (63'' de 64 
Viot. 0 . 70), s. 7 (h), (c), (d), as amended by the Housing of the Working 
riasaes Act, 1903 (3 Edw. 7, c. 39), s. 6 (1). As to service by post, see the 
Interpretation Act, 1889 (52 & 63 Viet. c. 63), s. 20; compare pp. 370 et seq.. 
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Sect. 7 . or leasee and 0(;cii|iier of any land which it is proposed to take 
Dwelling coiiipulaorily, atating that the authority is about to petition for 
Places. confirmation of tlie sclionie, and the local authority, after such 
luiblication and service, must present a petition to the Local 
(lovernnient Jioanl ]u*aying that an order (/) may ho made con- 
firming the sclieme. 


Inquiiy, 


Confiriniiij 

Ollier. 


1038. If tlie fjocal (jovernnK3iit Board, on consideration of the 
petition and proof of the taking of tho preliminary steps, decides to 
proceed with the scheme, it must direct a local imjuiry to be held 
in or near tlie area of tho ])ropostid scheme for the purpose of 
ascertaining the correctness of tljo representations made as to its 
area and sulficioncy and of licaring local objections to it (.7). 

1039. A local ini[uiry having been held by an inspector of tlie 
Ijocal (lovermnent Board, and a report on tlie iiupiiry having been 
made to it, the Board may make an order (/<) declaring the limits 
of the area of the sclierne and aiithoiisirig its execution (/). Such 
order may make modifications or attiich conditions to the scheme, 
but may not add to tho lands wliieli tii3 schemo proposes to take 
compulsorily (L). The local autlionty must then serve a cojiy of 
tho order on the Iversons wliosc lands aro to be taken compulsorily (/\ 
but not on tenants for one month or less. The Local Ciovernment 
Board may make an order allowing the costs incurred in oppos- 
ing the schemo by any person wlioso lands it i.s ])roposed to 
take comimlsorily, and such costs must he paid by the local 
authority (ni). 


ante. If the prepayment u£ postage of a letter containing a notice is not 
proved, tho service is insulticicnt {Wulthanistow Urban District Council v. 
Uenwood, [18<J7J 1 Ch. 41) 

(e) Housing of the Working Chusses Act, 1890 (o.’l 54 Viet, o 70), 

8. 8 (1). A copy of the scheme, a list of ;iny persons who have objccteil 
to their lands being taken, and any evidence m support of the sclierne 
which may from tune to time be required by the Local Government 
Board, must accompany the petition (ibid ,8 8(2) ). 

(/) Ibid., 8 . 8 (1) The Loc.al Government Board issues annually 
instructions as to the uiauner of applying for coiifiruiation of schonies. 

(g) Ibid., R. 8 (3). As tp the powers of the Local Government 
Board to hold inquiries under tho Housing of the Working Glasses Acts 
and to make ordeis as to tho costs of inquiries, see Housing of the Work- 
ing Classes Act, 1890 (53 & 54 Viet. c. 70), s. 85 ; Housing, Towm 
Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 63, Scheds. II., VI. As lo 
inquiries generally, see pp. 375 et seq., ante. 

{h) Formerly a provisional order, but see Housing of the Working 
Classes Act, 19U3 (3 Edw. 7, o. 39), s. 5 (2); Housing, Town Planning, etc. 
Act, 1909 (9 Edw. 7, c. 44), a. 24 (1); and see note (i), infra. 

(i) No confirmation of the order by Act of Parliament is now necessary, 
even though it provides for taking Iqnds compulsorily (Housing, Town 
‘Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s^ 24 (1), amending Housing of 
the Working Classes Act, 1903 (3 Edw. 7, c. 39), s. 5 (2) ). 

(k) Housing of the Working Classes Act, 1890 (53 & 54 Viet. 0 . 70), 

(l) Ibid, "these copies must be served in tho manner prescribed by ibid., 
8. 7, for serving the notices of intention to take laud compulsorily; see 
note (d), p. 519, ante. 

(m) Honsfilg of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), 

■. 8 (7) (8) ; and see p. 522, post. . . • 
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The Local Governraent Board may, after a scheme has been Skot. 7. 
confirmed, allow the local authority to modify it in detail if it is Dwelling 
proved to the satisfaction of the Board that such a modification Places, 
would improve the scheme ; hut such modification, if it includes the 
provision of dwelling accommodation for ])erson8 of the working 
class, must bo such as uuglit have been inserted in the original 
scheme (ii). Such modilication may consist in the abandonment of 
part of the scheme, or in the addition to or amendment of the 
scheme in any way which tlie Board thinks expedient (o). 

1040. Wlien the Local Government lioard has confirmed a Steps to be 
scheme, the local authority must as soon as practicable take stops, 
by purchase of the lands required and otherwise, for carrying the 
scheme into execution ( p ). 'I’he local authority may not itsolf 
rebuild any houses or execute any part of the scheme without 
the express approval of the Board (q), hut it may take down 
buildings and lay out, pave, sower, and com])lete streets in the 
area (r)- The local authority may also sell or lot any part 
the land in the area of the scheme to purchasers or lessees on 
condition that the jnirchasers or lessees will carry the schenui into 
execution as regards those lands, and it may insert conditions in 
any giant or lease to secure that they shall do so and not sub- 
divide, add to, or alter the character of the buildings without the 
consent of the local autlionty; and the lease or grant may also 
contain a condition for re-entry on breach of any covenant or con- 
dition contained in it(.s). The local authority may also engage with 
any body of trustees, society, or person, for carrying out the whole 
or any part of the scheme on such terms as the authority thinks 
fit(ti); and may, without itself acquiring the land, or after or 

(to) Housing of the Workinii Classes Act, 1800 (50 Si 54 Viet. c. 70). 

8. 15 (1). 

(o) Housing, Town Planning, etc*. Act, 1909 (9 Kdw. 7, c. 44), s. 25. 

(p) Housing of the Working Cla'^.ses Act, 1890 (53 & 54 Viet. c. 70), 

8. 12(1). Tliirtcon weeks before taking any fifteen houses or more, the 
local authority muRt make known its intention to take them, by publishing 
notices in the locality of the houses, and must obtain a certificate from a 
justice of the peace to the effect that it has done bo {ihid., s. 14). Tho local 
authority may compensate persons whom it requires to give up possession 
of a building or pait of it, if the building lias not been closed by a closing 
order (as to which see p 527, post), and if the person moved is a tenant 
tor leas than a year (Housing 01 the Working Olassea Act, 1890 (53 & 64 
Viet. c. 70), 8. 78). If within five years after removing buildings on land 
in the unhealthy area set aside by the scheme for workmen’s dwellings, the 
local authority has failed to sell or let such land for the purposes prescribed 
by the scheme, or to make aTrangomciits tor the erection of the said 
dwellings, the Local Government Board may order the lands to be sold, by 
auction, subject to a condition on the part of the purchaser to erect work- 
men’s dwellings thereon in accordance with plans approved by the local 
authority. Other conditions may, if the l,*ocal Government Board thinks 
fit, be imposed on the purchaser {ibid., s. 13). 

(g) Ibid., 8. 12 (3). • 

(r) Such streets, when completed, become repairable by the highway 
authoiity {ibid.) ; see title Highways, Streets, and Bridges, Vol. XVI., 
p. 94. 

(s) Housing of tho Working Classes Act, 1890 (53 & 54 Vict. o. 70), 

•. 12 ( 2 ). 

,(t) Ibid.t B. 12 (3). Where any part of the area which has been set aside 
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Sect. 7. subject to such acquisition, agree with any person entitled to the 
Dwelling hrst estate oE freehold in the land for carrying out the scheme in 
Pla^s. respect of such land (u). 


Dwelling- 1041. To meet the expenses incurred in carrying out its duties as 
iraDrovement unhealthy areas the local authority forms a fund called the 
Fund. V Dwelling-house Iinprovemont Fiind(w), to which the receipts of 
the local authority under Part I. of the principal Act (a) must(b), 
and money or produce of proj)erty legally applicable to purposes 
similar to those of that Part (c) may, be carried. Caro must be taken 
by local authorities that, so far as practicable, such expenses are 
ultimately met out of 2 ^roperty dealt with under Part I. of the 
principal Act (d), hut if the proceeds of such property do not at any 
time suffice to meet such expenses, the deficit is made good out of 
the local rate or out of borrowed moneys (r). 


Borrowing 

powers. 


1042. For the purpose of executing Part I. of the principal Act (d), 
an urban council has the same 2 >owers of bon owing as it has under 


for workmen’s dwellings is granted or leased, the local authority mu«t 
impose suitable conditions and restrictions as to elevation, size, and design 
ot houses, and the accommodation to be afforded, and make provision 
for the maiiitcnance of proper sanitary arrangements (Housing of the 
Working Classes Act, 1890 (63 & 64 Viet, c 70), s. 12 (4) ). Jf, in an 
area outside the City or C-ounty of London, persons of the working classes 
are to be displaced by the scheme, the local authority must, if the Loeal 
Covornment Board requires it (hut otherwise need not), provide for tlie 
accommodation of as many of the working classes as the Local Covenirnent 
Board, on a report made by its inspector W'ho holds the local inquiry, 
may require, and must provide that accommodation in such 2>Jaces as 
the Local Government Board may prescribe (tlnd., a. 11 (2) ). In the City 
or County of London the scheme must, as a general rule, provide suitable 
dwelling accommodation for all persons of the working classos displaced by 
the scheme ; and, unlc.ss there is a special reason to the contrary, the accom- 
modation must be in the area of the scheme or its vicinity {ihid , s. 11 (1) ) : 
but, if it is pioved to the satisfaction of tlio Local Goveinmenl Board that 
such accoinniodatioii can be provided elsewhere, but still reasonably near 
the area of the scheme, and that it either has been, or is about to be, lortb- 
with provided by the local authority^ or some other person or persons, the 
Local Government Board may confirm the scheme, and so dispense with 
the obligation on the local authority to the extent to which such other 
accommodation is juovtded {ibid., s. 11 (1) (a) ). If satisfied by a report 
from its inspector that the local authoiity may receive a dispensation 
from the obh^ation to provide such accommodation, the Local Government 
Board may, in confirming the scheme, dispense with it to any extent not 
exceeding one-half of the whole number of working class persons who are 
displaced {ibid , s. 1 1 ( 1) (b) ). 

(w) Ibid., B. 12 (t5). 

(ic) Ibid., B. 24 (1). 

(а) Housing ol Ihe Working Classes Act, 1890 (63 & 54 Viet. c. 70); 
see note (g). p 616. ante. 

(б) Housing <»l the Working Clnssrs Act, 1890 (63 & 64 Viet, c. 70), 
0. 24 (1). 

(c) Ibid., 8, 24 (5). The decision of the Local Government Board as to 
what can be legally so carried is conclusive {ibid.). 

{d) Ibid., 8. 24 (3) ; see note (a), supra. 

(«) Hou^g ef the Working Classes Act, 1890 (63 <Sc 64 Viet. c. 70), 
8. 24 (2). For 1 lie definitiou of “ local rate ” see ibid., Sehed. J 3rd column. 
Any balance of profit is applicable to any purpose.? to which the “ local 
rate ” is applicable {ibid., 8, 25 (3) ). , - 
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the Publifi Health Acts (/); the Lomlon County Council may, for 
the piirpoBes of bon-owin^w, create coiieoliclated stock (,</); and the 
Common Council of the City of London is also authorised to borrow, 
and to raortf^age, its local rates for the purpose of such ljorrowing(/t). 
On the recoin rnondntion of the Local Government Hoard, the Public 
Works Loan Commissioners may hsnd any local authority the sums 
required by it for such puj-pose on the security of the local rate(i). 

(ii.) Town Planninq Micnus . 

1043. A town planniii'j; scheme may be made and executed by the 
council of any borough or urban or rural district, either within or, 
subject to certiiin conditions, partly within and partly without, its 
district (A). In London, such schemes can only be made by the 
London County Council, or by another authority with the consent 
of the Jjondon County Council (Z). 

1044. Schemes may be made in respect of any land which is^in 
course of dcvelopnicut or apjicovs likely to be used for building 
puiposes (m), and also in resjicet of any land, either alicady built on 


(f) S<‘»* pp S82 el srq , tinP‘ , Jiiid see IIouMnf; of the Working ('lajsses 
Act, 1890 (53 & 54 Viet c 70), s. 25 (4). l.oaiis under the Housing of 
the Working (Jlasscs Act, 1890 (63 & 54 Viet, c 70), need not now be rep.aid 
for eighty years, and such loans arc not to be reckoned when estimating llio 
amount wliich a local authority may borrow (llousiug of tho AVorkiug 
Classes Act, 1903 (3 Edw. 7, c. 39), s. 1). 

{g) Housing of the Woiking Classes Act, 1890 (53 & 64 Viet. c. 70), 
e 26 (2) ; see title MK'iuoPOU?, V^ol. XX., pi) 444, 445. 

(7t) Housing of tho Woiking Clas.se8 Act, 1890 (53 & 64 Viet. c. 70), 
a. 25 (3); and see title Mktuopolis, Vol. XX., p. 447. 

(i.) Housing of the Working Classes Act, 1890 (53 & 64 Viet, c 70), 
H. 26 (5) As to loans by these Conimis.sioiierB, see the Public Works 
1 cans Act, 1875 (38 &- 39 Vict c. 89); title Mom-.y and MoNny-LEMUNG, 
\ ol XXI., pp. 68 el *>€>/. ; nml soo p. 384. anfe 

[k) Housing, Town rianning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 64 (1 ), (2). 
For the objects with which sneh a scheme is to be made, sec tbid , s 54 (1). 
'I he authoiity which is to cairy out the scheme is that authority which is 
named in the special pnn isions made by the Loral Government Board as 
the “ responsible authority ” {ibid., s. 55 (2) ). Whore land included in a 
scheme is in the area of more than one council, the responsible authority 
may be one or other ot those councils, or one council for some purposes and 
another for others, or a joiut body constituted specially for the purpose of 
the scheme. In tho last case tlio scheme must provide for giving the joint 
body all necessary powers {ihtd., s. 55 (3) ). 

{1) Ibid., SB. 56 (3), 06. 

(m) “ Land likely to be used for building purposes ” includes laud likely 
to be used for open siiaces, roads, streets, parks, plcu^sure or recreation 
grounds, or for the purpose of execnting any work upon or undeiE the 
land incidental to a scheme {ibid., s. 54 (7) ). In disputed cases the Local 
Government Board decides finally whether any land docs or does not fail 
within this definition {ibid.). Where any tc/wm planning scheme authorises 
Hie taking of land forming part of a common, open space or allotment, 
the restrictive provisions otihid , s. 73, apply; see title OPBf< Spaces and 
Keckbation Grounds, Vol. XXL, pp. 58 o, 68 J, 684. As to the definition 
of “ common,” “ open space ” (see title Open Spaces and Kecrea'HOn 
Grounds, Vol. XXL, p. 681, note (p)), and “allotment,” see Housing, 
Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 73 (4). Where it u 
proposed to take land near Royal parks the provisions of ibid., s. 74, 
apply; see title Open Spaces and Recreation Grounds, Vol. XXL. 
p. 683. 
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01* not likely to be built upon, which is so nitiuited with respect to 
bind included in a schome that it ought (») also to be included 
therein (o). 

1045 . Tn order to prej)are a scheme the local authority must first 
satisfy the Local Government Board that there is a prinid facie 
case for making one(;>). If satisfied on this point, the Board 
may authrjriso the local authority to make a scheme, or to accept, 
with or without modifications, any scheme suggested by the owners 
of any land with respect to wliich the local authority might 
itself have made a scheme (7). 

1046 . The scheme, when prepari‘d by the local authority, must be 
approved by the Local (lovernment Board (/•), and is inoperative 
till so approved, and the Board may annex conditions to its 
approval («). When a[)[)rove<l, the Hclioine has effect as if enacted 
by Parliament (/). Sclienu's which have been approved may be 
revoked or varied by subsecpieiit scliomes, or may be revoked 
altogether (a). 


(n) The question wlietlior such adjacent Laid ought to bo included is to 
be decided by the Local Goveviiincnt Board, to whom the local authority 
must give evidence to show the desirability (Housing, Tow n Planning, etc. 
Act, 1909 (9 Edw. 7, c. 44), a. 54 (3) ). 

(o) Ibid. When authorising the preparation or .adoption of a scheme 
including such adjacent lands the Board may make provision for tbo 
denvolition or alteration of buildings on fhe adjacent land so far as may be 
necessary for carrying out the sohoine (ibid.). 

ip) lliid., 8. 54 (2). The Bo.ard is authorised to prescribe regulations 
for applications for its authority to prepare a scheme and for its final 
approval of it, for iniiuirics, reports, and notices in connection with it, fur 
securing a preliminary hearing of objections and the co-oporation between 
the applicant council and landowners concorued, and lor various other 
matters incidental to the preparation, approval .and execution of schemes. 
As to those, see ibid., s. 56 (1), (2), Sched. V. The regulations prescribed 
under this authorisation are cont.amod in the Town Planning Procedure 
Kegulations (England and Wales), 1910 (Stat. R. & 0., 1910, p. 799), 
arts. 3—11 

(q) Housing, Town Planning, etc. Act, 1900 (0 Edw. 7, c. 44), a. 54 (3). 
The Local Government Board has power under ibid., s. 56, to make 
regulations as to the procedure to be adopted with reference to the 
making, the carrying out, and the observance of schemes. Such regulations 
must provide for the matters specified in ibid., a. 56 (2), Sched. V. 

(r) The local .authority must publish in the local newspapers the fact 
that it has submitted a scheme for approval of the Local Government 
Board, and the place at which a copy of the scheme can be seen, free of 
chargo, by all persons affected (Towu Planning Procedure Regulations 
(England and Wales), 1910), art. 23). This Order contains elaborate pro- 
visions as to the documents etc. which must accompany applications for 
approval of a scheme ; see ibid., arts. 19 — 22. 

(s) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 0 . 44), s. 54 (4). 
.As to the procedure where the Board proposes conditions objected to by 
the local authority, see Town Planning Procedure Regulations (England 
and Wales), 1010, art. 24. 

(t) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 0 . 44), s. 54 (4). 
As to the notices which must be published by the Local Government 
Board before it approves a scheme, see ibid., a. 54 (4) ; Town Planning 
Procedure Begulations (England and Woles), 1910, art. 26 ; see p. 370, 
ante. 

(a) Housing, Town Planning, etc. Act, 1009 (9 Edw. 7, 0 . 44), s. 64 (6). 
For total revocation, an application by the local authority, or by some « 
person appearing to the Local Govoriimont Board to be interested, kl 
neoessary. 



Part V, — pE0VISI0^^s in Respect op pARxictrLAft Mattera. 


1047. Schemes niusL contain such provisions, botJi of a geajeral -|**°«/* 
and of a special character, as may bo prescrilied for insertion therein 
by the Local Government Board (b). ria^. 

One or more sots of general provisions (<;) may be made by ProTiaioM of 
the Board for carrying out the general objects of'town planning echein«:*- 
Bcheines (f/). Such general provisions must provide in particular C*) general 
for securing eo-operation between the local authorities and owners 
of land affected for dealing with streets, roads, and their diversion, 
buildings, open Hi)a(*es, sewerage, the preservation of objects 
of historical iulerest or natural beauty, lighting, water supply, 
demolition of ohstnictive woiks, agreements between local authori- 
ties and owners, and between owmus and owners, and acceptance 
of money for furtherance of the objects of the scheme (J). All 
general ]>r<)vjsions must >»o laid before i'arliameiit, and they may 
from time to time bo withdrawn ami fresh general provisions sub- 
stituted («). The general provisions which are appropriate (/ ) to 
the area in whicli a scheme is made take effect as part of evei-y 
scheme in that area, unless varied or e\cliided by the Board, in 
approving the particular sclieine (//). 

Special provisions must be inserted (//) in every town iilanning (ii.) special 
scheme (/) to deline (A) tlu^ area of the scheme, and the authority 
responsible for carrying it out and enforcing it (/). They must 
provide for any matters which may he dealt with by general 
provisions, supplement or vaiy them, and deal with any special 
circuinstaiioes for which the 'onoral provisions do not make 
adequate provision (/). They must also provide for suspending, ns 
far as may he necessary for the cariying out of tho scheme, any 
statutory enactment or hye-law ; hut if any scheme contains provisions 
which suspends such an enactment or byc-law it must bo laid beforo 
Parliament for forty da^s during a session, and must not be 
proceeded with if an aiMrcss is presented against it by either 
House (in). 

(&) Housing, Town Plannim; etc Act, 1900 (9 Edw 7, o. 44) a. 55 (1), (2). 

It seciiiB from tins provision that tlio board in iasuing general proviaiona 
must say to what areas they are appropriate. 

(c) Ibtd., a 55 ( L). 

(d) The contents, optional or compulsory, of these general proviaiona are 
set out in ibid , Sebed. IV. 

(e) Ibid., a. 04 ; and see tho Kulea Publication Act, 1893 (56 & 57 Viet, 
o. 66), which is made applicable to all general proviaiona under tho 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), Part II. 

(/) See note (6), supra. 

(g) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 55. If 
they are varied, the variance or exclusion is effected by a special provision, 
as to which see the text, mpra, 

(A) ITie Housing, Town Planning, etc Act, 1909 (9 Edw. 7, c. 44), daes not 
make it clear when or by whom they arc to bo inserted ; but, apparently, 
general provisions made under ibid., a. 56 (1), may be made preaenbing tho 
manner and time of insertion. 

{i) Ibid., 8. 55 (2). Thia aub-section is directory. 

(A) The definition must be made “ in such manner as m^ be prescribed 
by regulations under ibid.. Part II.” It is. ^ain, not clear how these regu- 
lations are to prescribe the manner of definition, but apparently rogujAtioiis 
may be made under ibid., s. 66 (1), dealing with the matter. 

(l) Housing, Town Planning, etc. Act, 1009 (9 Edw. 7, o. 44), a. 56 (2). 

(m) Ibid. ; but a new scheme for the same area may afterwards be made 
• (ibid.). 
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Public Health and Local Administbatioh. 

1018. After giving such notice as may be provided by a 
scheme (n), the responsible authority (o) may pull down, alte]^» 
or remove any building or work in the area of the scheme which is 
such as to contravene it (p), and execute any work which it is the 
duty of any person to execute under the scheme if it thinks that 
such person is delaying the execution of tlie work in such a way as 
to prejudice the scheme (</). A responsible authority may buy land 
for the purpose of a town idanning sehenie either by agreement or 
compulsorily (r). 

1049. If the Local Government Board is satisfied that a local 
authority has failed in a proper case to prepare a sclieme, or to 
adopt a scheme proposed by local owners, or to consent to modifica- 
tions or conditions imposed by the Board, or to enforce an approved 
scheme or to carry out works under it, the Board may order the local 
authority to prepare and submit a sclieme, or consent to such 
modilicatioTis, or to enhirce the approved schemes or execute the 
works in ipuislion. If the Board rtM'oives a complaint that the 
local authority has failed to adopt a proposed scheme, it may itself 
approve it, with or without modification, and, if so approved, it 
takes effect as if submitted by the local authority and approved in 
the ordinary course. The Board may also make an order com- 
pelling a local authority effectively to enforce the observance of a 
scheme (s). Such order may be enforced by mandamus (1). 

1050. Expenses incurred by local authorities are met, in boroughs 
and urban and rural districts, as e.xpeu8os under the Public Health 
Act, 1875(a), and the respective local authorities may borrow to 
meet these expenses in the same way as they may borrow to meet 

(n) lloimng, Toavd Plauning etc. Act, 1909 (9 Edw. c. 4i), a. 67 (1), 
Sclied. IV. (2). 

(o) As to the mfianirg of responsible authority,” see nolo (k), p. 623, 
(inte. 

(p) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 67 (a). 

(q) Ibid., 8. 67 (1) (b). Expenses incuiTed under this provisio;. are 
recoverable fioiu the person in default in the manner provided by the 
scheme {ibid., a. 57 (2) ) ; and see the text, inf/ a. 

{r) Housiug, Town Planmng,’ etc. Act, 1909 (9 Edw. 7, c. 44), s. 60. In 
cases of compulsory purchase the course provided by the Housing of the 
Working Classes Act, ISDO (63 & 64 Viet. c. 70), Part III., as amended by 
the Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), ss. 2, 45, is to 
be follov^ea. In following .this course the local authority must comply 
with the provisions of the Housing, Town Plannii^, etc. Act, 1909 (9 
Edw. 7, c. 44), Schod, I., and of the Housing, etc. (Form of Compulso^ 
Purchase Order, etc.) Order of the Local Government Board dated 14th 
June, 1011 (Stat. K &0., 1911, p. 136). As to the protection afforded to 
owners by the provisions of the Housing, Town Planning, etc. Act, 1909 
v(9 Edw. 7. c. 44), s. 45, see note (p), p. 547, post If the council of A. is 
executing a scheme which incluaes land situate in the area of B., the 
council of B. may buy such land as if it was executing the scheme 
(Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 60 (2) ) ; 
but apparently the council of A. may also buy such land under iMd., 
a 60(1). 

(») Ibid,, s. 61. A representation by some person and an inquii^ held 
by the Local Government Board consequent on such representation arc 
condi^ns precedent to such an order (ibid.). ^ 

it) laid., B., '61 (3) ; and as to such enforoement generally, see 'p, 378, * 
mnte. ' • 

(«) 38 & 39 Viet. c. 66; see pp. 380 et seq., amie. 
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expenses under the Public Health Acts (v). Expenses incurred by the 8 wt. 7. 
London County Council are met out of the general county rate(tt?).; teelUng 
and the Council may borrow as for general county purposes (®). 

(iii.) Unhealthy DwelHng-houeea and Obstructive Buildings (o) 

(a) Closing Orders. 

1051. It is the duty of every local authority (/>), under Part U. of Duty o£lo6al 
the principal Act(c), to cause inspection to be made from time to 
time of its district in order to ascertain whether any dwelling-house * * ^ ' 

therein is in a state so dangerous or injurious to health as to be 
untit for human habitation, and for this purpose the local authority 
and its officers must comply with such regulations and keep such 
records as may be ordered by the Local Government Board (d). 

It is also the duty of the medical officer of health of every such 
district to make a representation to the local authority if he finds 
that any dwelling-house in the district is in such a condition (e). 

(w) See pp. 382 et xeq., ante ; and see Housing, Town Planning, etc. 

1009 (9 Edw. 7, 0 . 44), s. 65 (2). Money borrowed for the purposes of the 
Act is not to bo reckoned for the purposes of the limitations on the power 
of borrowing contained in the Public Health Act, 1875 (38 & 39 Viot. 
c. 65), B. 234 (2), (3) (Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 
c. 44), s. 65 (3) ). 

(w) as expenses for general county imrposes ; see title Local 
Government, VoI. XIX , ])p 358 el seg. 

{x) Housing, Town Planning, e,tc Act, 1909 (0 Edw. 7, c. 44), 

8. 66 (2). As'to the mode of borrowing, see title Metropolis, Vol. XX., 
p 444. 

(«) The powers and duties of local aiiihoniies with regard to unhealthy 
dwelling-houses are given and imposed by the Housing of the Working 
(/lasses Act, 1890 (53 & 54 Viet 0 . 70), Part 11., as amended by subsequent 
legislation, and especially by the Housing, Town Planning, etc. Act, 1909 
(9 Edw. 7, 0 44). Those provisions as so amended are in torce throughout 
England and Wales. 

(p) The local authorities are, in municipal boroughs, the borough 
councils (Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), 

8. 92, Sclied. I.), in urban and rural districts, the district councils {ibid. ; 

Local Government Act, 1894 (56 & 57 Viet. 0 . 73) ,s. 21), in metropolitan 
boroughs, the borough councils (Housing of the Working Classes Act, 1890 
(53 & 54 Viet. c. 70), s. 92, Sched. I ; London Government Act, 1899 
(62 & 63 Vict. 0 . 14), B. 4), and m the City of London, the Common 
Council (Housing of the Working Classes Act, 1890 (63 & 64 Viot. c. 70), s. 92, 

Sched. 1. ; City of Loudon Sewers Act, 1897 (60 & 61 Vict. c. cxxxiii.), s. 7 ; 
and see titles Local Government. Vol. XIX„ pp. 262, 293, 329 ; Metro- 
polis, Vol. XX., pp. 395, 396, 428). If, however, a borough coimoil in 
London, on receiving a representation under the Housing of the Working 
Classes Act, 1890 (63 & 54 Vict. o. 70), Part II., resolves that it is of 
general importance to the County of London and should be dealt with 
under ibtd., Part I., it may submit its resolution to the Local Government 
Board, who, after inquiry, may decide which part of the Act is to Im used 
(Housing of the Working Classes Act, 1890 (53 &: 64 Viot. c. 70), Si 73) ; 
and see note (h), p. 617, ante 

<c) Housing of the Working Classes Act, 1890 (53 & 54 Viot. c. 70) i 
see note (g), p. 516, ante. 

(d) Housing, Town Planning, etc. Act, 1900 (9 Edw. 7, ^ 44), s. 17 (1). 

An elaborate set of regulations under this provisioa dealing with insiieotbn 
and keeping of records is contained in the Honsing (Inspection of Distfciet) 

RegnlaHons, 1910 (Stat. R. & 0., 1910, p. 216), Issued by tha Local 
Govemment Board on the 2nd September, 1910. 

(f) Hoqsing of the Working Classes Act, 1890 (53 tk 54 Vu t c. 70), s. 30 
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1052. A local authority receiving such a representation from 
any of its officers or any other source, must, if satisfied of the 
truth of the representation, make an order, called a “ closing order,” 
prohibiting the use of the house as a dwelling-house until, in the 
judgment of the local authority, it has been rendered fit for that 
purpose (/). 


A temporary medical officer is antlioribcd to make these repi csental ions 
{ibid., 8. 79 (1); and ace note (k), p. 517, ante). Back to back houses may 
not bo erected for working-class dwellings, but toneinenfcs may be placed 
back to back if the medical officer of health certifies all habitable rooms to 
bo effectively ventilated (Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 
c. 44), 6. 43); see note (d), p. 419, ante. Any four householders living near 
or in a street in an urban district outside London may make a complaint, 
which must be in writing, to the medical officer of the district that a house 
is unfit to live in ; the ollicer must forthwith inspect the house and send 
the complaint to the local authority with his opinion thereon, if he thinks 
that it is ]usti{ied (Housing of the \\ orking Classes Act, 1890 (53 & 54 Viet, 
c. 70), B. 31). If the local o-uthority does not, within three months after 
receiving such iMimplaint and opinion, proceed to put ibid., Part II., in 
force, the coinpininaiits may appeal to the Local Government Board, and 
the Board, after holding a public inquiiy, may compel the local authority 
to enforce the Act {ibid., a. 31). As to inquiries, see, generally, pp, 375 
et eeq.t ante. In London and in rural districts, if the local authorities fail 
to put the Act in force after receiving such a complaint and opinion, the 
county council may by resolution take poweis to deal w'lth the case 
under the Housing of the Working Classes Act, 1890 (53 & 54 Viet. c. 70), 
Part II. ; see ihtd , a. 45 (2) ). 

if) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 17 (2). 
As to the signature and scaling of orders by local authoiitics, see Housing 
of the Working Classes Act, 1890 (53 & 54 Viet. c. 70)* 8. 86. As to the 
manner of compelling the performance of the duty, see note («), 8 uj) 7 'a ; and 
see, further, p. 377, ante. As to appeals against such an order, see p. 542, 
jfost. Pievious to the passing of the Housing, To wu Planning, etc. Act, 
1909 (9 Edw. 7, c. 44), tlie local authority could not itself make the 
closing order, but had to proceed for it under the Housing of the Working 
Classes Act, 1890 (53 & 64 Viet. c. 70), s. 32 (now repealed). The pro- 
ceedings authorised by that provision for a closing order could be taken 
in respect of a house, even though it was already closed by virtue of a 
bye-law made by the local authority under the Public Health Act, 1875 
(38 & 39 Viet. c. 55), s. 157 {Slight V. Portsmouth Corporation (1906), 95 
L. T. 356). It is submitted upon this decision that a local authority 
might make a closing order under the Housing, Town Planning, etc. Act, 
1909 (9 Edw. 7, c 44), eVen though the house had already been closed by 
virtue of such a bye-law. For forms relating to the procedure, see 
Encyolopeedia of Forms and, Precedents, Vol. X., pp. 644 et seq. A land- 
lord served with a- notice to do works under tho Housing, Town Planning, 
etc. Act, 1909 (9 Edw’. 7, c. 44), s. 16 (3) (see title Landlord and 
Tenant, Vol. XVlll., p. 504), may give the local authority notice in 
writing that he intends to close the house, and thereupon a closing order 
is deemed to have been made in respect thereof (Housing, Town Planning, 
etc. Act, 1900 (9 Edw. 7, e. 44), s 15 (4) ) ; as to appeals in such a case, 
see ibid., s. 15 (G). Should the landlord neither comply with the notice 
to do works nor give notice of closing, the local authority may do the 
work, and recoviu- the expense summaiily or may oi’der payment within a 
period not ecccejpding the interest of the landlord (including his successors 
in title, ibid., a. 1 (7) ), or in any case not exceeding five years, by annual 
instalments with mterest at 5 per cent., instalments and interest being 
recoverable summarily (tbid.,s. 16 (5) ). As to the bearing upon a closing 
order under the Housing Acts (see note (j^), p. 616, ante), of a local ena^t* 
ment providing for the demolition of unhealthy courts and premises, see 
Merri^ v Liverpool Corporation (1910), 103 L. T. 399. 
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Notice of the closing order must forthwith be served on the 
owner of the dwelling-house, who has fourteen days after service 
within which he may give notice of appeal against the order to the 
Local Government Board (g). 

1053. ’\A'here an order has become operative, the local authority 
must serve notice of it on the occupying tenants, and must mention 
a time within which they must evacuate the dwelling-house. If 
they do not remove within that time, they may be ordered to do so 
on summary conviction (It). Unless the tenant, or some person for 
whom, as between his landlord and himself, he is responsible, has by 
wilful act or default caused the dwelling-house to become unhealthy, 
he is entitled to reasonable compensation for removal, and, if the 
owner and the local authority cannot agree as to this sum, it may 
be fixed by a court of summary jurisdiction, and is then recoverable 
summarily as a civil debt (i). 

1054. (’losing orders must be determined by the local authority 
if it is satisfied that the dwelling-house has been made fit for 
human habitation (/i). 

1055. A room habitually used as a sleeping place, the floor of 
w’hich is more than three feet below the level of the nearest part of 
the street, is ip.^() facto unfit for human habitation, and must be 
closed by order (/) of the local authoiity, unless it either is at least 
on the average seven feet high from floor to ceiling, or complies 
with regulations made by the local authority for ventilation, light- 
ing, and protection against dampiiGbs, effluvia, or exhalation (?/<). 


{g) Housing, Towm Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 17 (3). 
The notice must strictly follow the foiin of closing order (No. 5) set out 
in the Order of the Local (fovcrnincnt Board dated lllh January, 1910 
(Stat. B. & 0., 1910, p. 196); othiinvise the Jocnl authority cannot proceed 
further upon it {Bayner v. SUpiiey Cor porntin, [1911] 2 Ch 312) Appeals 
are dealt with at p 542, post. As to se.ivice of notices under the Housing 
of the Working Classes Act, 1890 (53 & 54 Viet, c, 70), Part II., see 
Housing of the Working Classes Act, 1903 (3 Edw. 7, c. 39), s 13 (1); and 
compare pp. 370 et scq., ante. As to information to owners w'ho are not 
in receipt of rents and profits, sec p. 646, post. 

(h) Housing, Towui Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s 17 (4). 
Possession may also be recovered by the owner or the local authority, as 
if either were the landlord, under the provisions of the County Courts Act, 
1888 (51 & 62 Viet, c 43), ss 138 — 145, or under the Small Touemeiits 
Recovery Act, 1838 (1 & 2 Viet. c. 74) ; see Housing of the Working Classes 
Act, 1903 (3 Jldw. 7, c, 39), s. 10 ; and see titles County Courts, 
Vol. VIII., pp. 436 et seq., 668, 569; Landt.oro and Tenant, Vol. XVIII., 
pp. 659, 660. 

(i) Housing, Town Planning, etc Act, 1909 (9 Edw. 7. c 44), s. 17 (6); 
and see title Magistrates, Vol. XIX., pp 609, 610. 

(k) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c 44), s. 17 (6). 
As to the right of appeal against a refusal to determine, see ]». 646. post. 

(l) The order may be enforced, on summary conviction, against any 
occupier of such a room who fails to comply with it. The room, though 
closed as a sleeping room, may be used for other purposes (H^msing, Town 
Planning, etc Act, 1909 (9 Edw. 7, c. 44). s. 17 (7). 

(m) Ibtd. The local authority’s regulations must receive the con- 
sent of the Local Government Board, and if the local authority, after 
being required to do so by the Board, fails to make such regulations, or 
•such regulations as the Board approves, the Board may itself make them, 
ajid regulations so made take effect as if made by the local authority 
with the Board’s consent (ibtd.). 
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(b) DemoUtiem, Orders. 

1056 Where a closing order in respect of any dwelling-house 
has been in operation for three months, the local authority must 
consider the question of the demolition of the house (n). Before 
doing BO it must give the owner at least one month’s notice, stating 
when and where it will consider the matter ; and it must hear him 
on the question if he desires to be heard (o). At the hearing the 
local authority must order the demolition of the house if it is 
satisfied that the necessary stops have not been or are not being 
diligently taken to render the dwelling-house fit for human habita- 
tion, or that the continuance of the house, or a building which is 
part of it, is a nuisance, or dangerous or injurious to the health of 
the public or to the neighbouring dwelling-houses (p). 

The operation of the order may be postponed for any time not 
exceeding six months if the owner undertakes forthwith to render 
the house lit f(jr human habitation, and if the local authority thinks 
that it can be so rendered fit (f/). 

1057. Notice of a demolition order must bo served forthwith on 
every owner of a building in respect of which it is made, and anv 
such owner may appeal to tlie Local Government Board against the 
order, by giving notice of ap2)eal to the Board within twenty-one 
days after service of the order upon hiin(i). 

1058. The ovMior of the building which is made Llie subject of a 
demolition or<ler must lake it down within three months. If he fads 
to do so the local authority may take it dowm (»), and the owner may 
not afterwards place on the site of the removed building any building 
or erection which will bo dangerous or injurious to health (f). 

1059. An owner who executes on dwelling-houses W'orks which 
have been reipiired by a local authority is entitled, if he satislie.s 
the local authority that the w’orks have been carried out, to obtain 
from it an order charging on the dwelling-house an annuity (//) for 
the repayment of the cost of such works and of ohleining the 


(w) Housing, Town Planning, etc. Act, 1909 (9 lidw 7, c. 44), s. 18 (1). 
(o) Ibid. As to ill formation to uwiieis who arc not in lecoipt of rents 
and profits, see p. 545, post. ^ 

( p) Housing, Town Planning, etc Act, 1909 (9 IMw. 7, c. 44), s 18 (2). 
The wording of this provision renders unimportant a pievious decision 
(Vale V. iSouihnll- Norwood Urban District Council (1896), 60 ,J. P. 134) as 
to the conditions precedent to a demolition order under the Housing of tho 
Working Classes- Act, 1890 (63 & 64 Vict. c. 70). 

(q) Housing, Town Planning, etc. Act, 1909 (9 Fldw. 7, c. 44), s. 18 (3) ). 
As to the mc.'injng of “ forthwith, see note (a), p. 475, ante. 

(r) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 18 (4) ; 
and see note (q), supi-a. As to appeals, see pp. 542 et seq , post 

(«) The local authority may sell the materials, and must pay over tho 
balance, after deducting expenses, to the owner. If the proceeds of the 
sale do not cover the expenses of demolition, the balance may be recovered 
from the owner by summary proceedings (Housing of the Working Classes 
Act, 1903 (3 -"-Mw. 7, o. 39), s. 9). As to proceedings before a court of 
summary jurisdiction, see title Magistrates, Vol. XlX., pp. 589 et seq 
(t) Houang of the Working Clossea Act, 1890 (63 & 64 Vict. c. 70), 

ia’a&niuty is redeemable on terms either agreed or, in default of 
agreement, determined by the Local Govenunent Board (Housing, Town» 
Plauaing, etc. Act, 1909 (9 Kdvv. 7, o. 44), s. 19). , 


s. 34 (2) 
(ul Th 
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t;hnrgitig Tliis Hnmiifcy mast I»e «fc the rate of 6 percent. 7. 

on the amount expended, and payable for thirty years to the owner Dwelling 
named in the order or his executors, administrators, or assigns (?p). PI^s. 

The chaige so created is a charge on the house specified in the NBtui«of 
order («), and takes priorit^^ over all existing and future estates, charge, 
interests, and incumbrances except quit-rents or other charges inci- 
dent to tenure, tithe coniiimtation rentcharge, or charges imposed • 
by virtue of any Act authorising the advance of public money, tho 
Public Ilealtli Acts(/>), or local Acts authorising a local autliority to 
create a charge for the recovery of expenses (r). 

If tho annuity falls in arroar, its holder may distrain, or resort Arrejirs, 
to any of tho roinedii^a (r/) ])rovided by the Oonveyancing and Law 
of Pi‘(»perty Act, IHSl (<'), hut distress may be barred if no payment 
has been made for the statutory period {J ). 

(f) flemoval of Obstrnctu'e Bntldinf]^. 

1060. A building is “ obstructive ” if, bv its proximity or contact, Meaning of 
it tends to make the neighbouring buildings unheal tliy or prevents “obBtructiTe." 
a remedy being applied to cure nuisance or unlioaltliiness in tho 
neighbouring ImildingH (^/). 

{v) Housing ot the Working (Jlsisses Act, J8U0 (5!j & 54 Viet. c. 70), 
ft. 36 (1). For lorrii oi oidor, soe t/nd , Sclied. V., Form 1 'fhe dwelling- 
house being charged and liability ]>lace<i on no particular person, the 
amount may (te/nble) bo recovt icd iioin an occupier during coutinuaiico 
of his estate ; see Hyde v IJemern (1880), 53 J. P 453, decided under tho 
Artizans and Labourers Dwellings Aet, 1868 (31 A& 32 Viet o. 130), s 27, 
which is repealed by the Housing of tho Working Classes Act, 1890(53 &, 54 
Viet. c. 70). 

(w) Such an oidcr is concluMve evidence (1) that all proceedings relat- 
ing to the order and the charge have been duly performed; (2) tliat the 
charge has been duly ciealed ; and (3) that it is a valid oliaige on Ihe 
Louse declared to be subject to it {ibid., s. 37 (2) ). 

(rt) Hnd., 8. 36 (2). 

(6) For a list of the Public Healih Acts, see note (a), p .301, ante. 

(o) Housing of the Working Classes Act, 1890 (53 & 54 Vict c 70), 

8. 37 (1)-, Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c 44), s. 20. 

If more than one charge is imposed on a dwelling-house, the charges rank 
in order of time (Housing of the Working Classes Aet, 1890 (53 & 64 Vict. 
c. 70), 8. 37 (1) ). The charging order, if it relates to a dwelling-liouse in 
Middlesex or Yorkshire, must be registered {ibid., s. 37(3); and sec 
title Mortgage, VoI. XXL, pp. 334 et neq.). Copies of the order and of 
tlie certificate of the surveyor or engineer on which it is made, and of the 
accounts, in respect of the work executed, as passed by the local authoiity, 
must be filed with the clerk of the peace for the county; see Housing of 
the Working Classes Act, 1890 (53 & 64 Vict. c 70), s. 37 (4). As to the 
transfer of the benefit of the charge, see ibid , s 37 (5) ; Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7, c. 44). s. 41 (1). 

(d) As to the remedy by action, see Thomas t. Syloesier (1873), L. R. 

8 Q. B. 368 ; Searle v. Cooke (1890), 62 L. T. 211, C. A.; and as to' tho 
amount recoverable, see title Limitaiion of AcnoNS, Vol. XIX., pp. 99, 

115, 116. 

(e) 44 & 45 Vict. c. 41, s. 44; see Housing of the Working Classes Act, 

1890 (63 & 64 Vict. c. 70), s. 36 (3); and see titles Disthvs.s, Vol. XI., 
pp. 120, 121 ; RENTClIARGEa AND ANNDIxrES. 

(/) Reid Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27) ; Jojtfs v. 

(1896), 74 L. T. 672, C. A. ; and see title Limitation of Actions, 

Vol. XIX., pp. 97, 98. 

* (p) For the precise definition of an “ obstructive ” building, see Hohsing 
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Mbc'I'. 7. 1061. A representation to the effect that tliis state of affairs exists 

Dwelling in regard to any l)iiilding must be made })y tlie medical officer of 
Fl^s. Jiealtli whenever he linda that it exists (h), and, if he finds that it 
Repnisfntfi- exists and inakes liis representation accordingly, he must state it as 
tion to local liis oj)inion tliat the obstructive l>uilding should be ])ulled down (i). 
authoiitj. ^ similar representation may be made by any four liouseholders 
, in the district, or Ijy a paiisU council (A). 


Report 
to local 
authority 
and order 
thereon. 


Acquisition 
ot laud. 


1062. On receiving tlie rc])resentaiion, tbe local authority must 
cause a report (/) to bo made to it on the circumstances of the 
building and the cost of pulling it down and of acquiring the 
land. If, on receiving such a report, tbe local authority decides to 
proceed, it must send the niprcsentatmn and leport to the owner of 
the land on which the building stiinds, and appoint a time and 
place at which it will consider his ohiections, if he has any. After 
liearing such ohjections, the local authority may decide to proceed 
no further or to liave the building pulled downl^va). 

1063. If the local authority makes an order to pull down and no 
appeal is prosecuted against it (a), the local antliority may iiroceed 
to buy the lands on which the obstriiciive building stands as if they 
had been autliorised by a special Act to do so. For the purpose of 
such purchase the provisions (with certain modifications (o') ) of the 


of the Working Classes Act, 1890 (5.3 & 54 Vict. c. 70), s. 38 (1), as amended 
by the Housing, Town Planning, etc. Act, 1909 (9 Kdw. 7, c. 44), ►Sclied. 11. 

{It) Housing ol tlio Working Classes Act, 1890 (53 & 54 Vict c 70), 
s. 38 (1). For forms relating to removal ol obstructive buddings, see 
Fncycloiiajdia of Forms and Piecedenls, Vol. X,, pp (>39 — 643 

(i) Housing of the Woikuig Classes Act, 1890 (53 & 54 Vict. c. 70), 
s. 38 (1). The representation must give particulars (ibid.) and must bo in 
writing (ibid., s. 79 (2) ) The represtuitation may be made by a temporary 
medical officer (ibid,, s. 79 (1)); soo note (A'), p. 517, ante. 

(Jc) Housing of the Working Classes Act, 1890 (53 & 54 Vict. o. 70), 
8. 38 (2) ; Local Goveiiinieut Act, 1894 (56 & 57 Vict. c. 73), s. 6 (2). 

(l) llou-sing of the Working Classes Act, 1890 (53 & 54 Vict ' 70), 
s. 38 (3). The Act does not state who is to make tlie report. 

(m) Ibid., 8. 38 (3). As to objections, see pp. 539, 542 et fseq , post As 
to information to owiieis not in receipt of rents and profits, seo p. 545, post. 

(n) As to appeals, see pp. 542 et seq., post. 

(o) Foi'^jUic modifications, see Housing of the Working Classes Act, 

1890 (53 & 54 Vict. -o. 70), ss. 38, 41. Provision is made for the settlement 
of compensation by arbitiation in case of difference (ibid.). The arbi- 
trator apportions compensation money among interested parties (Housing, 
Town Pianmng, etc. Act, 1909(9 Edw. 7, c. 44), s. 28). Where the arbitrator 
is of opinion that tlie demolition of an obstructive building adds to the 
value of neighbouring buildings, such a proportionate port of the com- 
pensation money us represents the increased value may be charged on 
each such building as private improvement expenses for which a rate (see 
pp. 361, 382, ante) may be levied (Housing of the Woiking (Classes 
Act, 1890 (53 & 64 Vict. c. 70), s. 38 (8) ). It must be observed 
that a local authority may tender evidence before the compensation 
tribunal to prove the facts under the headings (1), (2) and (3) in the 
Housing of the Working Classes Act, 1890 (53 54 Viot. c. 70), ss. 21 (2), 

4i (3) (sea title Compulsory Purchase op Land and Compensation, 
Vol. yi., pp. 104, 166), notwithstanding that the local authority has not 
taken any steps to remedy the defects or evils disclosed by such evidencQ 
(Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o 44), s. 29). " 



Part V. — Provisions in ResRect or Particular Matter.^. 

Lands Clauses Acts ( j)) with regard to the purchase of lands other- 
wise than by agreement apply (//). 

1064. AVithin one month after serving notice to purchase the 
site the owner may elect to retain the site and himself remove the 
building; and, if he does so, he must receive compensatiofi from the 
local authority for tluj work of pulling down (r). 

]f tlic owner retains the site, he may not build on it any house, 
building, or erection which is dangerous or injurious to health, or 
obstructive (.s), and, if he docs so, he may be ordered at any time by 
the local authority to alter or abate it; ami the local authority may 
Itself abate or alter it if the owner fails to do so (t). AVhon the local 
authority acquires the site, it must pull down the building or the 
obstructive part of it, and may keep tho whole or part of the site as 
an open space, and may, with the assent of, and on terms approved 
by, tho Local (lovernmont Hoard, sell such part of the site as is not 
required to be kept open for tho purpose of preveiiting obstruction (a). 
Any land acquired for tlic removal of an obstruction may be dedicated 
by the local authority as a highway or other public place (h). 

(iv. ) /i‘e( (‘tistrw fion (S'l /if mes (r ) 

1065. Reconstruction seliernes may l>e made --(I) wdiei'e the order 
has been made under Part If. of the princiijal Act (d) for domolish- 
ing a building (c), and the local authority thinks that it would be 
benelicial to tho health of tho neighbourhood if the area of the 
dw’olling-house of which such building forms part w’ere dedicated 
as a highway or open space, or used for workmen’s dwellings, or 
exchanged for iioiglihouring land which, when received in exchange, 
will be used for workmen’s dw’ellingH(,/ ) ; (2) whore the local 

{{)) Soo nute(t), p. 544. post; title Compulsory Pukchasis of Land 
AND Compensation, Vol VI., pp. 12 et seq. 

(q) Housing of the Working (Masses Act, 1800 (o3 dc 54 Vict. c 70), 
» 38 (4). For the purpose of such purchase the local authority is deoined 
to be the promoters of an undertaking and ibid. Fart II , to be tho 
special Act {ibid.). The purchase may be made within a ye.ar of the date 
of the order or of its confirmation on appeal (ibid.). 

(r) As to the sottlemorit oi such compensation, see iioto(o), p. 532, ante , 
title Compulsory Purchase of Land and Co-mpensaiton, VoI. VI., 
pp. 165, 166. 

is) A.S to the moaning of “obstructive,” see p. 531, ante. 

(t) Housing of tho Working Classes Act, 1890 (53 & 54 Vict. c. 70), 
B. 38 (10). 

(o) 76id., 8. 38 (11). 

(6) Ibid., 8. 38 (12) ; and as to the lawful purposes of such dedication, 
see Robinson v. Cowpen Local Board (1893), 63 L. J. (q. b.) 235, C. A. 

(o) The powers of local authoiTties to prepare and carry out schemes for 
reconstruction are contained in the Housing of the Working Classes Act, 
1890 (63 & 64 Vict. c. 70), s. 39, as amended by the Housing of the Working 
Classes Act, 1903 (3 Edw. 7, c. 39), and the Housing, Town Planning, etc;. 
Act, 1909 (9 Edw. 7, o. 44). Such schemes are more extensive in their 
character than the operations of the local authority in connection with 
individual unliealthy buildings (see pp. 527 et seq., ante), but less extensive 
than those wMch are carried out for improvement of unhdklthy areas (see 
pp. 616 et seq., anie). 

(d) Housing of the Working Classes Act, 1890 (53 & 64 Vict. o. 70) ; see 
note (g), p. 616, ante. 

(e) See p. 532, ante. 

(/) Housing of the Working Classes Act, 1890 (63 Se 64 Vict. c. 70), 
i. 39 (1) (a). 
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i. ftnthqniy tliinlts that biiildingfl are unhealthy hy reason of narrow- 
Dwelling iniss, want of light or air, or some other sanitary defect, and that, 
Places. to remedy these defects, reconstruction or rearrangement is neces* 
sary, and that the area of the buildings in question is too small to be 
ilealt with as an unhealthy area under Part I. of the ])rincipal Act (g). 


BesolufioT) for 
scheme aiinl 
notice of 
scheme. 


Order of 
Local (lotern- 
ment Board. 


Acquisition 
of lands. 


1066. In either of the cases in which reconstruction schemes 
may be made the local authority must pass a resolution to the 
elTeet of its opinion, and direct a scheme to be made for the recon- 
struction of the area^/i). Actual or reputed owners or lessees must, 
so far as they can be ascertained, he given notice of the scheme (i). 

1067. After giving the proper notices, the local authority petitions 
the Local Government Board for an order sanctioning the scheme ; 
and the Board may cause a local intiniry to he held, and sanction 
the scheme, with or without any conditions whicli may be suggested 
as a result of the inquiry as berielicial to the inhabitants of the 
buildings allVcted or of the neighbouring dwelling-houses (/:). 

1068. Having obtained the order sanctioning the scheme, the 
local authority may purchase the are.i comprised in the scheme. 
Th(3 order may incorporate the provisions of the Lands Clauses 
Aeta^/), and the compensation is settled hy an arbitraliiin under 


(</) llonsirjg of the Working dashes Act, ISOO (.'j.'I 54 Viet c. 70), 

e. 39 (1) (b). Ah to iiuliealiby arc^ia, see pi>. 51C et aeq,, u7ife. 

(h) Housing of the Woiking Classes Act, 1890 (53 54 Viet. c. 70), s. 30. 

The Act does not say who is to prepare the scheme. Under ibid , Part 1. 
(see ibid , a. 4 ; and see p. 519, ante), the local authority is to prep.'ue it. 
'riie local authority may include neighbouring lands in the scheme if 
iioi'cssary for its elficjeiicy (Housing of the Woiking Classes Act, 1903 (3 
Edw. 7, c. 39), B. 7), but if it does bo it may be compelled to pay the owner 
u HUm, 111 addition to the nuarlud. value of the piemiscs taken, in respect of 
the compulsory purchase thereof {tbid.). 

(t) In the manner provided by the Housing of the Working Cla8«;es Act, 
1890 (53 & 54 Viet. c. 70), Part I., in respect of lands proposed to be 
taken compulsorily; see pp. 519, 520, ante. As to the duty of clerks to 
local authorities in the mailer of giving notices, see the liouaing of the 
Woiking Classes .\ct, 1890 (53 & 64 Viet. c. 70), ss. 49, 50 ; and Beellousiug 
of the Working Classes Act, 1903 (3 Edw. 7, o. 39), s. 13 As to notices 

f generally, compare pp. 370 et />eq., ay.t^. As to llio rights of superior Jand- 
urds to claim to retaiu the site aud, in certain cases, to execute the works 
required for a closed dwelling-house, sec Housing of the Working Classes 
Act, 1890 (53 & 54 Viet* e.. 70), s. 47 ; and see p. 54G, post. 

{k) Housing of tljo Working Classes Act, 1890 (53 & 64 Viet. c. 70), 
a. 39 (3). The scheme, after having been sanetioned, may, if an order 
to this effect is obtained from the Local Government Hoard, be modified 
ill detail, and the modification may amount to abandonment of a part 
ot it or to amendment or extension in matters of detail {ibid., s. 39 (9) ; 
Housing, Town Planning, etc. Act, 1009 (9 Edw. 7, c. 44), s. 26). In 
the case of orders sanctioning a modified scheme, the procedure as to 
])ublication and giving notice wdiich is required for an original scheme 
must be followed (Housing of the Working Classes Act, 1903 (3 Edw. 7, 
c. 39), B. 6 (2) ). In an order sanctioning a scheme of this kind the Local 
Government Hoard must insert such provisions as they deem reqmsite, in 
1];c ciroumstauces of the ca.se, for re-nousing persons of the working class 
who are displVicod by the scheme (Housing of the Working Classos Act, 
1890 (63 & 64 Vict. c. 70), 8. 40) ; compare pp. 620, 621, ante, 

{1) See title Compulisort Furghasx: of Land and Compensation, 
Vol. VI., pp.^ 12 et seq. The site of an ancient monument or other object 
of arcbseological interest may not be acquired (Housing, Town Plannmg, ^ 
i-ic. Act, 1909 (9 Edw. 7, c. 44), s. 46) ; see title Open Spaces and 
ItECREATfON Gp.dunds, VoU XXL, p. 605. 
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those Acts (vi) ; but the arbitrator must be a person appointed and Sect, 7. 
removable by the Local Government Board («). Dwelling 

(v.) (jeneral I^ovisiotis Jielattng to Unhealthy Direlling-lovees, Oltetructiug Place®. 

Binhlinga, and Rerorntriteixon Schemes. 

1069. In London, the provisions of the Public Health Acts (o), Kzpensea 
with re^^ard to private improvement rates and private improvement of local 
expenses, apply for the purposes of Part If. of the principal Act(p). 

The uifitropolitan borough councils and the Common Council of the 
City are the url)an authorities for the purposes of this applica- 
tion (fj). The Coiinnon Council, the London County Council, and the 
ni<'!.ro])o]itan borough councils may borrow purchase money or com- 
poiisation money, and the London County Council may lend the 
money borrowed to a boi-ough council (/•)• Tire London County 
Council may also, under its power to make schemes under Part II. of 
tlic jirincipal Act (x), obtain an order from the Local Government 
Board compelling a metropolitan borough council to contribute to 
the expenses of and incidental to making and carrying out a 
scheme (t). A metropolitan borough council may obtain a simflar 
order against the London Coiintv Council (a). 

1070. Outside London, all expenses incurred by a local authority Expenses of 
under Pait IT. of the principal ActfA) must be dtdrayed by them out Jocai imthori 
of the local rateC-), and such rate may be leviRil or increased for the 
jDurposes of Cart 11. (d). A local anllauity may, to I’liiso sums for 

(m) S<o litl'5 ('o.Mi'i;i>i>Hy of J.\\i> a\J) (^ompl-ns viion, 

Vol. VI , pp 12 rt 

(n) Ifousm;; of the Woiking (Ilassrs Aoi 1890 (.5,‘J “>4 Vict. o. 70 ), r 41 ; 

and Soe title PcKOJIASK of IJA^M> AN1> (k>VU*ENSATION', Vol. 

Yl , pp. IC'), 1(50 : also IJouMdg, 'J’owii Planning, oU*. Act, 1909 (9 lidw 7, 

c. 44), R 29 , and see note (o), p. .">32, ante Ah to the procedure in these 
arlutratioiiR, see Housing of tlic Working rjasses Art, 1890 (.53 & 54 Virt 
c, 70), s. 41 ; title Compulsory Purchask of Lanj> ano (^ompexsatton, 

Vol. VI., p. 166. 

(o) For a list of the Public Health Acts, kco note (o), p 361, ante. As 
to the provisions, see pj). 381, 3S2, ante. 

( p) I.e., Housing of the Working Classes Act, 1890 (53 54 Vict c. 70), 

R 40 (1) ; see note (g), p. 516. ante. As to the chaiging ot sucly expenses 
under the Housing of the Working (''lasses Act, 1890 (53 & 54 V'ict. o 70), 

Part II., see note (o), p. 532, ante. 'J'hc general expenses, however, of a 
loi-al autliority under the Act in London, as elsewhere, are paid out of the 
“ local rate ” (sec the text, infin). For both the (Jity Corporation 
and a metropolitan borough counoil that rate is the general rate ; see title 
Meikopoljs, Vol- XX., pp 439, 440 

iq) Housing of the Working ClaRses Act, 1890 (53 & 54 Vict c. 70), 

B. 46 (1). 

(r) Ibid., 6. 40 (2), (3). As to borrowing, see p. 541, poet, and note («), 

T). 536, post. 

(a) 1 Housing of the Working Classes Act, 1890 (53 & 54 Vict. o. 70), 
s. 46 (6) ; see note (q), p. 516, ante 

(i) Housing of the Working (’lasses Act, 1890 (53 & 54 Viet. c. 70), 

B 46(6). 

(a) Ibid., B. 46 (7). As to Woolwich, see ibid., e. 46 (8). 

(b) I.e , Housing of the Working Classes Act, 1890 (53 5^54 Vict c. 70); 
see note (g), p. 516, ante 

(c) “Local rate” is defined in the Housing of the Working Classes Act, 

1890 (53 &. 54 Vict. c. 70). Sched. 1., col. 3. The expenses of a rural district 
eouucil are special {ibid., s. 42 (2) ; see p. 381, ante ) ; those of an urban 
district council are general expenses (ST-e p. 380, ante). As to expenses in 

• London, see note (p), supra. 

^ (d) Housing of the Working Classes Act, 1890 (53 Se 54 Vict. o. TO), s. 42. 
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PtijjLic Health and Local Administration. 

purehaso-money or compensation, borrow (c) as if it were borrow- 
ing; for the purpose of executing its powers under the Public 
Health Acts(/), and must present every year an account of 
what it has done under Part II. of the principal Act(. 7 ) and of 
all moneys received and paid by it in execution of its powers 
thereunder (h). 

1071 . If the occupier of a dwelling-house prevents the owner, or 
the owner or occupier of a dwelling-house prevents tho medical 
officer of health (Of or the officers, agents, servants or wojlinien of 
such owner or officer, from executing the provisions of Part II. 
of the principal Act (/c), a court of summary jurisdiction (/) may 
order the person causing such prevention to permit the execution 
of such provisions (m). Default in compliance with an f)rder is 
an offence punishable un summary conviction by a lino not exceed- 
ing 4120 ; but the owner is not liable unless he assents to the 
default of tho occupitu- (»). 

( V I ) 1 1 Vi j /. 1 nif- ( '.I Uinijs. 

1072 . The provision of lodging-houKr> . for the working classes (^0 
is the subject of Part III. of tho principal Act(/i>, which Part, as 
amended by subsequent Acts, is in force in every city, borough, and 
urban or rural district in lilngland and Wales (p). The exorcise by 
a local authority of its powers thereunder is optional ; hiit if an 
authority does not exorcise its powers it may in certain cases he 
compelled to do so. 

1073 . The local authorities to carry out P.irt III. of tho principal 
Act(/j) are — in the County of London, the County Council; in tlie 
City of London, the Corporation ; in urban and rural districts, the 
district councils; and, in municipal boroughs,lhe borough coiincil.s( 7 ). 
These several authorities have in their respective areas the same 
power to contract or give orders for carrying out Part III. of the 
principal Act (4) as they have for tho execution of their diiiies under 

(e) Housing of the Working Classes Aft, 1890 (5.3 & 54 Vict. c. 70), 

s. 43 (1). The Public Works Loans Commissioners may lend money 

required by a local authority fojr the purposes of Part 11. of tho Act {ibid\ 
8. 43 (2) ). As to repayment etc. of loans, see note (/), p. 523, ante. 

(/) For a list of the -l^ubho PIcalth Acts, see note (n), p. 30 1, ante. 

As to powers of borrowing, see pp. 382 et seq., ante . p. .541, 

{g) Housing of tho Working Classes Act, 1800 (53 & 54 Vict c 70), 
s. 46 (6) ; see note ig), p. 616, ante. 

ih) Housing of the Working Classes Act, 1890 (.53 & 54 Vict c. 70), s. 44. 

(1) As to this olTicer, see p. 517, ante. 

{1c) I.€.t Housing of the Working Classes Act, 1890 (53 & 64 Vict. c. 70) ; 
see note (g), p 516, ante. 

(2) See title Magistrates, Vol. XIX., pp. 589 et seq. 

(to) Housing of the Working Classes Act, 1890 (63 & 54 Vict o. 70), 

5. 61 (1). 

(«) Ibid., 8. 51 (2). 

(o) For the definition of these lodging-houses, which is not exhaustive, 
see ibid., s. 53 (D 

^)^Housi^^ Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), ss. 1, 75. 

{q) Housing of the Working Classes Act, 1890 (63 & 64 Vict. c. 70), 
s. 92, Sohed. I. ; City of London Sewers Act, 1897 (00 & 61 Vict. 
o. cxxxiii.), B. 7 : Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 6. As 
to these authorities, sec titles Local 6ovbrnm:ent, Vol. XIX., pp. 202* ' 
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tliii Metrojwlis iVIiiriJif^etnent Aft, 18y5(/), us aiiicmiud by later Acts, 7. 

or the Puldic Health Act, 1875 (a). DwelUni; 

1074 . The process of compelling a local autliority to perform its duty 

is initiated by a com])laint madii to the Local (iovenmieut Board. Complaint 
In the case of failure on the part of an urban district council 
to ewjrcise its i)o\\crs, the complaint may be made by the council 
of the county in winch the urban district is situate, or liy any ddaultof 
four inhiibitant householder.^ of the district (A). Tn the case of such 
failure on the jiart of a borough council, the complaint may he made 
by four inlialiit.iut liouscholders of the borougli, but not by the 
county council (r). In the case of such failure on the part of a 
rural district council, it may be made by the four inhabitant houpo- 
bolders, by the parish meeting or parish council of any parish 
in the district, or by the counly crmncil (d). 

Where such a complaint is made, the Jkiurd ma^^ liold a public L(x;ai inquiry, 
local iiupiiry and, after holding it, may declare the local autliority 
to lie in deiault, and make an order setting out works which the 
autliority must cany out and limiting a time within which they 
mnat he carried out (c). If the local aiithorit}^ does not obey the 
order, tlie Jjocal (loveniment lioard may, by a subsi'fjuoiit order, 
direct the county council to carry out the works (/’). 

1075. In tlie case of failure on the jiart of a rural district council to Complnint 
exercise its ])owers, a similar c()in])Iamt may be made to the council 

of the county in which the rural ihstiict lieH(r/). council. 

The county council may tluui hold a public local inquiry, and inquiry, 
if, afi-er such inquiry, the county council is satisfied that the rural 
district council has failed to exorcise its powers, whore they ought to 
have been exorcised, may resolve that these powiws of the district 
council be traiisbu’red, as to the whole, or any parish, of the rural 
cDimcirs area, to the county council (//) ; and, apart from any 

;j02, 329; Mbtuopolks, Vol X.X , pp. 418, 422; and see pp. 372 — 374, 

(r) 18 & 19 Vict c. 120 ; soo title MuraopOLis, Vol XX., p 464 
(rt) 38 &■ 39 Vict. c r»o ; see Hou.sing of the Working (’lasse.s Act. 1890 
(63 & 54 Viet c 70), s. 66 ; aeo title Local Government, Vol. X I .V . 
pp 268 et deq , 313, 332 

(6) Housing. Town Planning, etc Act, 1909 (9 Edw. 7,c. 44), s 10(1) (b). 

(c) Ibid, 8. 10 (1) (c). 

(d) Ibid, a. 10 (1) (a). 

(c) Ibid., 8. 10 (1). This order, if it relates to the execution of works 
under the Housing of tho Working Glasses Act, 1890 (53 & 54 Viet. o. 70), 

Pai-t JIl., can only be made after full cousideration of certain specified 
matters, as to which see Housing, Town Planning, ete. Act, 1900 (9 Edw. 7, 

0. 44), 8 10 (2). 

(/ ) Ibid., 8. 10 (3). Such subsequent order may apply, with any necessary 
modifications, the Local Government Act. 1894 (56 & 67 Viet. c. 73), 

8. 63 (see title Local Government, Vol. XIX., p. 376), or any provisions 
of tho Housing Acts (see note ig), p. 616, ante), for the purpose of enabling 
the county council to carry out the order (Housing, Town Planning, etc. 

Act, 1900 (9 Edw. 7, c. 44), s. 10 (4) ) Orders made un^ler ibid,, a. 10, 
must be laid before Parliament, and are enforceable by mandamus {ibid., 

8. 10 (6), (0) ) ; see note (g), p. 378, ante 
{g) As to the parties to the complaint, see title Local Government, 

Vol. XIX., p. 376; and see the text, supra. 

(h) Housing, Town Planning, etc. Act, 1900 (9 Edw. 7, o. 44), s. 12. When 
•this is done the Local Government Act, 1894 (66 & 57 Viet. o. 73), s. 63, 
applies as if the pow era had been transferred under that Act ; and sea 
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conipljiiiit, a county council may at any time apply to the Local 
Goverumeiit Board to inveei it with Biich powers as are vested in a 
rural district council in its area, and may, by proper procedure, obtain 
an order conferring such powers upon it(e). If the order is made, 
the provisions of tlie Housing Acts (k) relating to such powers, 
including those provisions which enable the Puhlic Works Loaj^s 
Coinniissioners to lend money for works to the coumul, apply (/) to 
the county council as if it were the local authority under Part III. 
of the principal Act (m). 

1076 . For the execution of Part [II. of tlie principal Act (m) the 
local authority may piircliase land (a), arul may contract for the 
purchase or lease of any lodging-lioiises for the working classes built 
before or after the 18th August. 1890 (a), and may, subject to certain 
conditions, upproiuia.e sucli loilging-houses and any other land at 
their disposal tor ilie })iirpo.se of working-class lodgings (e) ; and th(3 
trustees of any existing lodging-houses for the working classes may, 
with the consent of a majority of tlm committee or other ijersons 
by whom tliey were appointed trustees, sell or lease, or make over 
the management of the lodging-liousos m the local authority ( 2 >). 

»S(jtt]ed land, or land held by corporate bodies, may be sold, 
exchanged, or leased for the erection of dwellings for tlie working 
classes at less than tlie market price, if such price is the best that 
can he obtained for it as a site for sucii dwellings 


title Local Goveknmext, Vol. XIX., p 370. For forms of complaint 
and resolution, see Kncyclopaidia of Forms ajiil Piecedents, Vol. X , 

р. Got) 

(i) Housing, Town Planning, etc Act, 1909 (0 Fdw. 7, c 44), s. 13(1), ( 2 ). 

(k) For a list of the Housing Acta, ace noU* ( 7 ). p. 516, ante, 

{1) Housing, Town Planning, etc Act, 1909 (9 Edw. 7, c. 44), s. 13 ( 2 ). 
As to tlie county council’s cxpcnsc.s in carrying out the works, see ibid. ; 
and as to tJie transfer of completed w'orks to the rural district council, see 
%bid , s. 13 (3). 

(m) I.e., the Housing of the Working CJasscs Act, 1890 (53 A 64 Viet, 
c 70); sec note ( 7 ), p. 516, ante. 

(a) Housing ot the WorkingClasees Act, 1890 (53 &54 Viet. c. 70), s. 67. 
As to property which cannot be acquired for the purpose of ibid.. Part 1 IT., 
SCI* note (p), p. 547, post. The Public Health Act, 1875 (38 & 39 Viet. 

с. 56), ss. 175 — 178, relating to' the purchase of land by agreement, apply 
to such purchases, whether within or without London (Housing of the 
Working Classes Act, 1890 (53 & 54 Viet. c. 70), s. 67 (1) ) ; but not to 
purchase otherv^ise than by agreement (Housing, Town Planning, etc. 
Act, 1^9 (9 Edw. 7, c. 44), s. 2 ( 2 ) ). Land not immediately required 
rii.'iy, with the consent of the Local Government Board, be acquired (ibid., 
s. 2 (3) ). Ihban and borough authorities may establish or acquire 
lodging-houses outside their districts (Housing of the Working Classes 
Act, 1900 (63 A 64 Viet. c. 69), s. 1 ). 

(o) Housing of the Working Classes Act, 1890 (53 & 64 Viet. o. 70), 
9 . 67 (3). A lural district council musi, for this purpose obtain the consent 
of the county council ; oilier authorities must obtain the consent of the 
Local Government Board (ibid.). 

(p) Ibid., B. 58. 

(q) Jhid.,s.*74 ( 1 ), ( 2 ). For the piuj^oso of ibid, and of the Housing, 
I'own Planning, etc. Act, 1909 (9 £dw. 7, c. 44), a. 7 (see infra), 

working classes *’ includes all classes of persons who earn their living 
by wages or salaries (Settled Land Act, 1890 (53 64 Viet. 0 . 69), 

s. 18) ; but this wide definition does not apply in the case of bnildinga of a 
rateable value of over £100 a year (Honsmg of the Working Classes Act, 
1890 (63 & 64 Viet. c. 70), s. 74 ( 1 ), (2) ). As to the provision of cottage^ 
for labourers and farm servants and workmen's dwelJiDgs out of capital 
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If the local authority desires to purchase such land com- Sect. 7. 
pulsorily it can do so by means of an order submitted to the Dwelling 
Local Government Board and confirmed by the Board (r) ; but if Places, 
any person interested in the land proposed to be taken presents an orderfor 
objection (if), tlie Board may not confirm the order until after a compulsory 
public inquiry has l)een held(0. purchawi. 

1077. The local autJiority may erect, on land acquired for the Erefttionof 
purpose of Part III. of the principal Act {a), lodging-houses for the 
workiiig classes, and may convfirt existing buildings bO as to make 
them suitable for that puri)Ose, and may fit up all such buildings 
\>iLh the requisite furniture and conveniences (6). 


1078. The management and control of lodging-houses established Management 
or acquired by tl)n local aiitbority under Part III. of the principal 
/\ct(a) is vested in tlie local authority (c), unless the lodging-houses houses.”®' 
have be(3n leased. The local authority' may charge reasonable rents 
for the use of the lodging-houses (d), and must make bye-laws as to 
their use (^q. • 


1079. The local authority may at all times inspect any such ingpecUon 
lodging-houses itself, or by officers authorised by it from time to 
timo for the purpose (/). louaes. 


1080. Land vested in a local authority for the purposes of Part III. Sale or lease 
of the principal Act (a) may luj sold, and the proceeds of tlie sale 
applied in or towards the pnrcliahe ot more suitable land, or for ' 

any other purjiose aiiproved by the fjocal (ioverniiieiit Board, or it 


iMoncy subject to the tnisls of a settlement, sec Housing, Town Planning, 
» tc. Act, 11K)9 (9 Kdw. 7, c. 44), s. 7 ; and see title Land Improvement, 
Vul XVlIl., p 28(). 

(r) As to the form of and procedure for this order, sec the Housing, etc. 
/Form of Coiniiulsory Purchase Order, etc.) Order, J911 (Slat & 
O 1911,7). 136). 

(«) This must be presented within the prescribed period ” (Housing, 
Town Planning, etc. Act, 1909(9 Kdw. 7, c. 44), s. 6, Sched. I ), i.e., within 
a calendar month of the second advcrtuienient requiied by the Housing 
etc. (Form of Compulsory Purchase Order, etc.) Order, 1911, arts, 1, 2, 4. 

(i) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s. 2 (1), 
Sclied. I., as to which see p. 547. post. 

(a) I.e., the Housing of the AVtuking Classes Act, 1890 (53 & 54 Viet. 
0. 70): see note (ff), p. 516, ante 

(h) Housing of the Working (jlass<‘8 Act, 1890 (.53 & 54A^ict. c. 70), s. 59. 

(c) Y6 m7., s. 61. 

(d) IbitL, 8. 62. As to implied conditions on letting of small houses, 
see title Landlord and Tenant, Vol XVlll., p. .503. 

(c) A juiuted copy or suftieient absti:w.t of the bye-laws must be put 
up in I'vcrv room m Ibe lodging-houses and always kept there (Housing 
of the Woikiug Classes Act, 189“ (53 A 51 Viet. e. 70), s. 62 (2) ) ‘‘ As to 
the matters f(u A\hieh those bye-laws mint provide, stve ibvl., Sclied. VI. 
The Metropolis Maniigoment Act, 1855 (•S A”. 19 V'^ict. c 120), ss. 202, 
203, apply to such byd-Iaws, if made by the London County Council, and 
the provisions of the Public Health Act, 1875 (38 & 30 Vmt. c. 55) (see 
pp. 388 et seq., ante), apply to them if made outside London (lloiising of 
the Working Classes Act, 1890 (53 & 54 Viet. o. 70), s. 84). Penalties for 
l>rea<'h of the bye-l.iwsgoto the fund out of which I.Iih expenses of executing 
iftid.t Part III,, are defrayed (tbuL, h 84); and see p[>. 385 et seq., -ante, 

if) Housing of the Working Classes Act, 1890 (53 & 64 Viet. o. 70), ». 70. 
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may bo exchanged for more suitable land, with or without payment 
or receipt of money for equality of exchange (g). 

The local authority may also lease the land to any lessee for the 
2uirpo8o of his carrying out works thereon in execution of Part III. 
of the principal Act (h). 

1081. A local authority may, in the exercise of its power, j^rovide 
and maintain, in connection with any dwelling accommodation or 
lodging-houses provided by it— ( 1 ) a building adajited for use as a 
shop ; ( 2 ) recreation grounds ; ( 11 ) buildings or land which, in the 
opinion of the Local (Government Hoard, will serve a beneficial 
piiri)OHO in connection with the requirements of the i>ei*sons for 
whom the dwelling accommodation or lodging-houses are provided ; 
and the local authority may laise money for the purpose, it need he, 
by borrowing (t). The local authority may also lay out public 
streets or roads on land acquircul by it and co)itril)nte towards the 
costs incurred by any other iieisnn in laying out such roads (k). 

1082. Any railway, dock, or harboui- company, or any other com- 
pany, society or association, established tor trading or manufneturing 
piiriiosos, in tlie course of whose business or m the disidiarge of 
whose duties persons of the working class are employed, may eicct 
on its own or other land dwtdlings for any such persons erniiloyed 
by them, and may purchase such other land out of any funds at 
its dis2)Osal Jind liold it notwithstaiuhng any Act or cliarter or rule 
of law or equity to the contrary (/). 

1083. Any coriioration, anihoritios, or persons who have control 
of water or of supplies of w'aier or gas may supply water or gas 
to lodging-lioiisea erected under Part. III. of tlie principal Act(.»>i), 
either free or on favourable tenna (//). 


{(}) llonsiug of the Working Classes Act, 1890(53 & 54 Viet, c 70), s. 60 ; 
Ifouhiiig. 'J’own Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 32 In 
tlie case of urban or rural district councils the con.sents oCt out in ii.mp (/i). 
tnfm, are required (Housing of the Working Classes Act, 1890 (53 Ac 64 
Vict. c. 70), 8. 60) 

(/t) IIou.sing of the Working Classes Act, 1900 (63 Ac 64 Virt. c 59), 
s. 5 (1). It siic.li leases are made by an urban district council the con- 
sent of the Local tJlo^e^Ilmcnt Hoard, and if by a rural district council 
the consent ol the, comity council, is iiiicessary. As to the conditions 
which must be inserted in such lease’s, sec ihid , b. 6. For form of lease, 
see EncyclopxeliA of Forms and Precedents, Vol. X , pp, 660, 664. 

(?) Housing of the Working Classes Act, 1903 (3 Edw 7, c. 39), s. 11. 
Tlie consent of llie Local Government Hoard is necessary to such laying 
out {ibid., s. 11 (1)), and tho Hoard, in consenting, may by order apply 
certain statutory provisions to such land or building {ibid., s. 11 (2) ). 

{k) Housing. 'I’own Flanning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 6. 

(0 Housing of tho Working Classes Act, 1890 (53 Ac 54 Vict. c. 70), 
s. 68. Houses erected by railway companies for their workmen must 
comply with the local bye-laws as to new buildings {Manchester, Sheffield, 
and Linoolnshue Rail. Co. v. Barnsley Union Guardians (1892), 67 L. T. 
119). As to Bucli bye-laws, see pp. 415 et scq., ante. 

( to ) I.e., Housing of the Working Classes Act, 1890(5.3 & 54 Vict. o. 70) ; 
see note {ij), p. 516, 

(ft) HoiisiDg of the Working (.Masses Act, 1890 (53 Ac 54 Viet. e. 70), 
s. 69. 
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1084. In London, expoiiseH under Part III. of the principal 

Act(o) are met by the London County Council and Common 
Council ot the City of London out of the dwelling-house improve- 
ment fund (p) libe purposes of I’art 1. of the principal 

Act((/), and in a metropolitan borough out of the general rate(r). 

Outside London, these expenses are met in boroughs and urban 
districts tmt of the borough rate or general district rate, as the ease 
may I)e(jf); and, in rural districts, these expenses are defrayed as 
general expenses of the rural district council (0, except so far as 
tJie Local Government Hoard may, on application by the rural 
district council, declare that Uicy are to lie charged on specified con- 
tribntorv places in the ruial district in the proportions determined 
by the council of the district (a ). 

1085. ^fonoy for the purpose of Part III. of the principal Act (o) 
may be l)orr()\\ed by the following authorities in the following 
manner: (l)h.v the London ('oimty Council and the Common 
Pouncil of the City of London, in the same way (/r) as for Part T* of 
the princijial Act(e'); (-2) by metropolitin borough councils, in the 
bamo way as under tlie Meiiopolis ^lanagcment Act, 1855 (r); 
CL by borough councils outsido Jiondon, and by ur'nan district 
councils, in the same way as money borrow'cd to meet general 
expenses (a) under the T’nblic Health Act, 1875 H>) ; and (4) by 
rural district councils, in the same w'ay as money borrowed to 
meet general or special expenses (e) under the Public Health 
Acts (//). 

1086. Tor the purjiose of constructing or improving or facilitating 
or encouraging Iho construction or improvement of dwellings for 
I lie working classes, the Jhihlic Works Loans Commissioners may 


(o) I.e , Housing of the Working Classes Act, 1800 (o.'} & 54 Viet. c. 70 ) ; 
Bee note {g), p 516, unte. 

(p) See p. 522, anle. 

Ig) Housing of the Working ri.i.ssrs t, 1800(5.3 A 54 Vict c 70), 
R. 65 (i). 

(r) Housing of the Working Classes Act, 1900 (63 Sc 64 Vict c. 59), 
8. 3 (1) ; and see title MF.XRoroLi?, XX., pp. 440, 441 

(«) lJou.sing of the Working C’la.sses Act, 1890 (53 & 54 Vict, c 70), 
R. 65 (ii) ; and see title Locxi. LovERN'VfKNT, Vol. XIX , pp. 280, .320. 

{t) ITouaiiig, Town Pla^Inn|^^ etc Act, 1909 (9 Edw. 7, c. 44), s. 31 (1). 
(m) Ibid. As to the right of overseers ol a contributory pJaco to appeal 
on this matter, sco ibid., s. 31 (2); and see title I.oc.\l (jovernment, 
Vol. XIX., p. 335 

(mj) Housing of the Working Classes Act, 1800 (53 & 54 Vict. c 70), s. 66. 
As to this method, sec pp. 522, 523, ante. 

(j) 18 & 19 Vict. c. 120 ; see HouRing of the Working riasscs Act, 1890 
(53 & 64 Vict. c. 70), s 46 (2) ; HouRing of the Working ('lasses Act, 1900 
(6.3 & 64 Vict. c. 59), s. .3 (2 ) ; and si*»; title Metkocolis, Vol. XX., 
p 447. 

(«) See title Local GovEl^^MKNT, Vol. XIX., pp. 282, 317; and see 
pp 382 et seq , ante. • 

(6) 38 & 39 Vict. c. 56 ; see Housing of the Working Classes Act, 1890 
(53 & 64 Vict. c. 70), s. 66, amended by the Housing, Town Planning, oto. 
Act, 1909 (9 Edw. 7, c. 44). s. 75, Sched. VI. 

(e) Ibid., 8 . 31 (1) ; see pp. 380 H seq , ante. 

id) Fur a li^t of the Public Health Ads, see note (a), p 361, anU. 
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Bect. 7. advance money («)» to— (1) any railway, dock, or harbour company, 
Dwelling or any other company, society, or association established for 
Places, the purpose of constructing or improving, or facilitating or 
encouraging the construction or improvement of dwellings for the 
working classes, or for trading or manufacturing purposes in the 
course of whose business or in the discharge of whose duties 
persons of the working class are employed ; (2) any person entitled 
to any land for an estate in fee simple, or for any term of years 
absolute, whereof fifty years or more is at the time luiexpired (/). 


(vii.) Appeals t Compensation, ami ItitjUU of Oivnert. 
(a) Town Plavmng Rehemes, 


Objection 
addrcRsod 
tu local 
authority. 


Inspection of 
draft Hchuinu 
by parties 
interested. 


1087. When authority has been given by the Local Government 
Board to prepare a town planning scheme (,^/), the local authority 
must give notice of tliisfact to all owners and lessees and occumers 
and councils affected, and in certain c.‘ifics(/j) to the county couneiTSind 
must advertise a notice to the same elVect (/) ; and while the scheme 
is in preparation any of these parties >nay object to it, and the local 
authority must carefully consider the objections (A). 

After the draft scheme has been prepared, or when an owner’s 
scheme has been submitted, and at least a month before deciding 
to submit either to the Local Government P>f)ard for approval, the 
draft scheme must bo deposited in some convenient place and kej)t 
there for at least twenty-one days, and the local aiitliority must 
advertise this fact and give notice to all persf)n8 and councils 
particularly interested that a schemo has been prepared by it or, 
as the case may be, that aii owner’s scheme is about to bo adopted, 
and that written objections to the scheme will be considered (1), 
During the twenty-one days, any persons affected may inspect the 
draft scheme and maps, and may make objections in writing to the 
scheme (0- 


(e) Under the Public Works Loans Act, 1875 (58 &: 59 Viet. o. 89); see 
title MotsET and Moxet-Lexdis(}, VoL XXL. pp. 58 el seq 

(/) Housing of the Workhig Classes Act, 1890 (53 & 64 Viet. c. 70), 
0 . 07 (1). The loans sg made must be made in the manner provided by the 
Public Works I.oans Act, 1876 (38 & 39 Viet. c. 89), subject to certain 
provisions and lestrictious, as to wliicb see Housing of the Working Classes 
Act, 1'890 (63 A: 54 Viet. -o. 70), s 07 (2). The restriction limiting the 
advance to ouc-half of the value of the property mortgaged {ihid., 
8. 07 (2) (d) ) is abated so as to allow an advance up to two-thirds of 
«uch value in the case of advances to any sotjiety registered under the 
Industrial and Provident Societies Act, 1893 (56 & 67 Viet. c. 39), the rules 
whereof forbid the payment of interest at a liigher rate than 6 per cent, 
per aiinsim ; >>(■<' Housing, Town Plaiming, etc. Art, 1909 (9 Edw. 7, 
c. 44), s. 3 ; uiid sec title Inpustbial, Provident, and ISimilak Societies, 
Vol. XVII , pp 5, 0, 

(a) As to town pluiuiiiig schemes generally, see pp. 623et seg., ante. 

(a) If any in.Hn road is, or may be, affected (Town Planning Procedure 
Hegiilatious (England end Wales), 1910 (Btat. R. & O., 1910, p. 799), 
art 12). 

(i) Ibid. As to the del ails of this noth'e, see ibUlf 
(fc) Ibid., ait 13. 

(0 Ihd , aft. 10, for the peisons entitled to receive notice, see •Wj. 
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1088. Any person or iintliority interealed (m) may object feo a 7. 

scheme in the prescribed luuiiner (n), provided lie enters his Dwelling 
objection within twenty -one days of the publication in the London -Places, 
Gazette of tlie intention of the Local Government Board to approve objeSn 
the soheme, tf such an objection is lodged, tlie draft of the addreBsedto 
approving order must lie laid liefore Parliament for thirty days l^ocftl^vern- 
during session ; and if either House presentH an address against ^ ’ 
it no further proceedings can be taken on it (o). 

1089. Any person whose property is injuriously affected (p) by a CJompensai&n 
schcnie, or who incurs expenditure on account of a scheme whicli for injurious 
IS afterwards rendered abortive because of its revocation, is entitled 

to compensation from the ro-sponsible authority ( 7 ) if he makes a 
claim for it within the time limited by the scheme (r), but ho is not 
entitled to compensation in respect of any building erected on or 
any contract made, or any other thing done in regard to land 
inokided in a sdiemo, after the application by the local authority 
for power to make the sclieine, or after such other time as the Ijocal 
GoveriiiiieiiL Board may prescribe for the purpose («). 

1090. Where any property is ineri'ased in valuii by the making Increase in 
of a schimie, the responsible authority ( 7 ) is entitled to recover 

half tlie amount of such increase if a claim is made for it within 
the time limited by the scheme (G. 


(w) Ah to tlicse paiticn, see Town Planning Procedure Regulations 
(England and AVales), H)10, art. 27. 

(w) Housing, Town Planning, etc. Act, 1909 (9 Tidw. 7, c. 44), 5. 54 (4). 
Objection may bo made by letter posted or delivered to the Board. It 
must state dearly Low the objector is mterested and the ground of bis 
objection (Town Planning Procedure Regulations (England aud Wales), 
1910, art. 26). Application may not be made for authority to prepare a 
scheme or adopt an owners’ scheme unless the persons or councils affected 
have had at least two mouths’ notice of the intended application {ibid , 
arts. 1, 2). 

( 0 )' Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 54 (4). 
But a new scheme may be prepared dealing with the same area. 

(p) The injury on which a claim may be based is limited by the opera- 
tion of the Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), b. 69. 
Provisions in a sdiemo which might have been enforced by a local byc-law, 
or limit the number of buildings, or prescribe an open space about a building 
for the purpose of amenity, cannot form a cause for compon.sation (ibid., 
8 . 59 (2) ). As to matters which might form a subject for compensation 
under some other Act as well as this, see ibid., a. 69 (3). 

(q) As to the meaning of “ responsible authority,” see note (/c), p. 623, ante. 

(r) Housing, Town Planning, etc. Act, 1909 (9 Edw'. 7, c. 44), 
s. 68 (1), (6). The time (if limited) must not be less than three calendar 
mouths (see Interpretation Act, 1889 (52 & 63 Viot. c. 63), s. .3 ; title 
Time ; Housing, Town Planning, etc. Act, 1909(9 Edw. 7, c. 44), s. 58 (1) ) 
after the date when notice of the approval of the scheme is published 
(ibid., a. 68 (1) ). 

(•) Ibid., s. 58. This provision does not, however, *^ply to work done 
before the approval of tbe scheme for the pur^pose of nni»niug a buildiDg 
begun, ox of carrying out a contract entered into, before the making 01 
the application (^id.). 

(t) Ibid., 8. 68 (3). As to the time (if limited), see Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 58(3) ; compare ibid., s. 68 ( 1), 
and see note (r). iupra. Such moiety of the increased value is a 
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1091. All quchtioiis au to iiijiitiouH aiT^ctfeii oi' increase in 

and as to the aniuuntH payable in respect thereof, must be detor^ 
mined by a 8inp;le arbitrator appointed by the Tjocal Government 
J5oard, the paities afjree to some otlicr method of determina- 
tion (a); and any Sinn fixed by such arbitrator m.i) be recovered- 
summarily, by the party tmtitled thereto, as a civil debt (A). 

1092. The Local Government Board has power to decide, with- 
out appeal, any question which may arise as to tin* contraventnju of 
a bclieme by any building or woik, or by tlie erection or cariying 
out of such building or work (e). 

1093. Where the Local (lovernment Board is authorised to 
determine any mattiT in lelation to a scheme it has .in option, 
e\eept in certain ease •.((/), to detennino the matter us an arbitrator^ 
or otherwise, and it it elects or is najiiin d (c) to dclermiiie the 
matter as arbiualor, the pro\isions of the Jiegul.iiioii of Railways 
Act, 1808(7 ), respecting arbiti .itions h} the JJoard of Tiade, and 
the amending enactments, apply (//). 

(t*) I ihullihtf ‘'•/(//fs 

1094. 1\ hen land is taken by agreement or eompuIsoril> niiiler 
Part J. of the principal Act (A), the owner is entitled to eompensa- 
tioii, which IS fixed in the manner and by tlu piocediire iiroMded 
hy the fj.uids CKiuses Acta(i), as amended l\\ the principal \ci(/. ) 
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(Iciluotion tor the puiposc of asseshing increiuout xaluc duty, uinlcvcli>pod 
Uud duty, and levoibion duly ; hoc title I’LVKNrn 

(a) ItoUbing, Town Pl.mmiig, otc. Act, 11)00 (‘) ]’dw 7, c. 44), b. 58 (4) 
{b) IbuL, B. C8 (.5). A magistrate may thcicfoio make an oidi‘r tor 
payment of the sum on coinplamt pnisu.int to the 8umniiuy .tin I'^dic tion 
Acts ; see the 8unnnaiy Juiisdiction Act. 1879 (42 ic 43 Vict c. 49). ss. 0, 
35, and title Maoiscuatls, VoI. XIX., p. (109. It ir, moieovci, a debt m 
leBpeei of which the local autliorUy could cJairii in a baiikiuptcy. 

(c) Housing, Town rianniiig, etc. Act, 1909 (9 lidn. 7, c 44), s. 57 (3) 
\d) I e, under ss. 57 (3), .58 (4); see the text, t<itpra. Unucr the 
ITousing, Town Planning, etc Act, 1909 (0 Kdw 7, c. 44), 8 57 (3). the 
qucBtion loleircd to the Local tJofernment Board ia determined by the 
Boaid as .'iibiti.itor (see the (ext, tn/ro), unless the ])artios otheiwiso agree. 

(e) I.e., under the lIou>ing, Town Planning, dc. Act, 1909 (9 Edw 7, 
c. 44), B. .57 (3) ; see note (d), supra. 

if) 31 iV 32 Vict. 0 . 119; see title Railwvts and Cawls, p. 739, 

post. 

(q) Housing. Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s 02 
{h) I.e., the Housing ot the AVoiking Classes Act, 1890 (63 & 54 Vict. 
0 . 70); see note (^), p. 516, ante. Ancient monuments etc. umy not 
bo acquired , see note {1), p. 534, ante. As to soivice of notices to ptarties 
affected and . I •) to the inquiiyluld to hear objectors, see pp. 519, 520, 
ante. 

(0 1845 (8 \ 9 Vict. o. 18) ; 1860 (23 & 24 Vict. c. 106) ; 1869 (32 & 33 
Vict. c. 18) ; lsS3 (46 & 47 Vict. c. 15) ; 1805 (58 & ,59 Vict. c. 1 1). For 
tlie effect of these statutes and modifications, see title Comfulsort Pur- 
chase OP Lanp and Comfensation, Vol. VI., pp. 163 et seq. As to 
«*xtinction of c.i>»ements and compensation therefor, see title CoafPULSORY 
Purchase of Lind and Compensation, Vol. VI., p. 165. 

(fc) The HouMiig of the Working Classes Act, 1890 (63 & 54 Viet. c. 70), 
ss. 20, 21. As to the effect ot the Housing, Town Planning, etc. Act, 
1909 (9 Edw. 7, c. 44), s. 29 (dealing with evidence aa to use, condition 
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1095. Any owner (Z) aggrieved by a closing order (m) may appeal 
to the L<jcal (Tovernmeiit Board within fourteen days after the 
order is served (>/), and the Tiocal Government Board may not 
dismiss the aj)pe.i.l without first iiolding a public inquiry («). 

An appeal by an owner (Z) also lies to tlie Local Government 
Board against the refusal of the locfil authority to determine a 
closing Older fo) ; and ng.iinst a denioUtioii order (p). 

1096. Any ownrr (/) aggrieved by an order made by a local 
authorit\ for the juillingdown of an ohatructhe building may appeal 
to the Local (Government Board as in the case of a demolition 
order (a). 
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1097. An owner of ,i dwelling-hou-io who is not in receipt of the Notice 
leiitsand pi-otits tlieieof i)ia\ give notice of bis ownership to the to parties 
local nuthovit\, .ind the loc.il authoiity must then or thereafter ■ 


.nul repair of laiildiiigsl upon ilic Housing of the Working ('“hisscs Act, 
ISOO (o3 Ar .14 \ict c 70), m 21 (2). 41 (.‘i), ftcc note (o), p. .1.32. avle. 

(/) “Owner,” for the purpose of the Housing of the Working rias‘;e8 
\et, 1890 (.1.3 As ,14 Viet, e, 70), Pait II , means any pei«,on or eoipoiation 
who, under the provisions of the li.inds ( Iaiis<'s Arts (ht(‘ note (i), p .144, 
ifute) or the speeial Act, woiilil ho enabled to sell or convey I.indss to the 
promoter of the undeit.iking, ind iiieludis .ill lessooh or moilgagecs of any 
premises requiiod to ho dealt with under Pail II of the Act, except 
pnsoii'< holding or i iilitlod to the k nts .uud profits of snob picmiseR under 
a le.aso tlu* oiu»iiial feiiii wlnieol is loss than twenty one jeais (Housing, 
I’owii Planning, etc Act, 19(i9 (9 Kdw'. 7, e 44), s. 49 (2) ) 

(ru) As f(» closing oidri'», soo Housing, Town l^lanning, etc Act, 1909 
(9 r.dw. 7, 0 44), s 17 'rius piovision Mipeisinles the substantive provi- 
sions of flic Housing of tho Working (’lasses Act, 1890 (53 & .14 Viet, c 70), 
.32, ,3.3. these being repealed by the Housing, Towni Planning, cic Act, 
l')ii9 (9 Kdw. 7, c 44), s 7.’), f^ehed VI As to closing oidera, see, 
luithtr pp. 527 W >07 , avtc 

(n) Ibid ,as. 17 (3), 39 (1) (b) TJie Local (lovornment Board is autho- 
rised to picscnbo the pioceduie for appeals and iiiquiiies {ibid , s. 39), and 
has prescribed it by a set of Itulis dated llfli .Tanuary, 1910 (Ktat. 
H Aj 0 , 1910, ]). 193) Ihese lulcs pio\ido foi signature of and state- 
ment ot grounds of ajipeal and a <-ompulsory public inquiry, and authonso 
the Local Government Board to make .in oidei for costs agaiust tlio local 
autlumty or the appelldiit 

(o) Housing, Towm Planning, etc Act, 1909 (9 Edw 7, e. 44), s. 17 (6). 
Vn owner must .appeal within fourteen d.iys of the rolusal to determine a 
♦ losing order (i6 td); and see p 529, ante Tho rules, referred to in 
note (a), supra, govern procedure on these appeals 

jft (p) Housing, Town Pl.annmg, etc Act, 1909 (9 Kdw 7, e 44), s. 18 (4); 
p. 530, ante 

(a) Housing of tho Working riasses Act, 1890 (53 & 54 Viet. 5. 70), 
i 38 (3) ; Housing, Town Planning, e1« Act, 1909 (9 l.dw 7, c 44), 
Rs. 18 (3), 47. As to orders for pulling down “ obstructive ” buildings, see 
p. 531, ante. As to the righis of owners lo compeiiRatioii, see llousing of 
the Working Classes Act, 1 890 (5,3 & 54 Vict c. 70), s. 38 (5)— {7)- As to this, 
and tho ineieasc to tho value of neighbounng buddings, sce^iile Compul- 
6ORY PiTRCHAsn or L\nd and ('ompensation, Vol. VL, p. 165; and see 
p. 643, ante , and, as to the apport loninent of tho betterment charge. 
Housing of the Working Glasseii Act, 1890 (53 & .54 Viet c 70), s 38 (8), (9) ; 
see note (o), p 532, ante Whenever iindtr any of the sub-divisions of llie 
‘Housing of the Working (’lassies Act, 1890 (53 & 64 Viet, e 70), Pait II., 

* H L. — XXTIT. * T 
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inform him of any proceedings taken by it under Part II, of the 
principal Act (h) in respect of such dwelling-house (c). 

1098. Where owners prove to a court of summary jurisdiction 
that default is being made in executing work on a dwelling-house 
as to which a closing order has been made, or in the demolition of ' 
any building, or in claiming to retain the site, the court may make 
an order authorising them to enter and do the works or to claim to 
retain the site. Such orders may be made in favour of more than 
qne owner ; but before obtaining an order of this kind the applicant 
must give notice to the local authority of his application (d). 

1099. Any person aggrieved by an order (r) of a local authority 
under Part IT. of the principal Act(/>) may, if he is not entitled to 
appeal against the order to the Local Government Board {/), appeal 
to quarter sessions (//), and no work may he done nor proceedings 
taken under such order until the appeal is determined (h). 

(d) Woi'lcinrf- Class Dwell 

Order for 1100- The provisions affecting appeals and rights of owners in 

compulsory connection wdth the compulsory acquisition of land for the purposes 
purchase. of j>art III. of the principal Act (h) were suhstantially modified in 
1909 (?‘). If for the execution of that Part the local authority finds 
it necessary to acquire lauds compulsorily (,/), it must submit to 
the Local Government I3oard an order putting the compulsory 
purchase provisions of the Lands Clauses Acts(/c) in force with 

compciisatiou is to bo fixed by arbitration, the provisions of ibid., a. 41, as 
explained by the Housing, Town Planning, etc. Act, 1009 (9Edw. 7, o. 44), 

B. 29, have effect. As to these, see title C'omimjlsout 1’urciiasio of Lan'i> 
AND Compensation, Vol. VI., p. 166 ; and see pp. 534,, 535, ante. 

(b) 7.e., Housing of , the Working Classes Act, 1890 (53 & 54 Viet. c. 70) ; 
see note (g), p. 610, ante. 

(c) Housing of the Working Classes Act, 1890 (53 & 54 Viet e. 70), 

8. 47 (1). As to such proceedings, see pp. 620 — 533. ante. 

(d) Housing of the Working Claeses Act, 1890 (53 & 54 Viet. c. 70), 
s. 47 (2), (4). The court may enlarge time within which a claim to 
retain the site may bo made {ibid., i|. 47 (3) ). 

(c) See,«.^., ibid., ss. 34 (2), 35 (1), 36 (1), 38 (10); see pp. 530, 531, 
633, ante ; note (h), infra. • 

(/) As to the circumstances giving a light of appeal to the Local 
Government Board, sec ji. 545, ante; and see Housing, Town Planning, 
etc. Act, 19019 (9 Kdw. 7, c. 44); s. 46, Sched. II. 

iff) The Summary Jurisdiction Act, 1879 (42 & 43 Viet. o. 49), s. 31, 
applies to these appeals, except that the appellant has one month, 
within which to appeal after he receives notice of the order (Housing o%^ 
the Working Classes Aot, 1890 (53 & 54 Viet. c. 70), s. 35 (2) (a) )'.^'' 
The court must State a case if so required by either party {ibid., s. 36 (2) (b ) ) ; 
anef, generally, as to such procedure, see title MAGiSTBAXiiS, Vol. XIX., 
pp. 642 et sea. 

{h) Housing of the Working Classes Act, 1890 (53 & 54 Viet. o. 70), 

B. 36 (1) ; I^iisiug, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 

8. 39 (2). 

(i) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 2 (2), 
8ched. I. 

{}) See p. 539, pnte. As to Ihe local authority, see p. 636, ante. 

{k) Sec note (i), p ."^44, ante; title (^ompitlsory Pnnt'iJUHR OF Tj.kND*‘ 
and 0<)mpi:nsi.4T|on, Vol, VI., p. 12.. « 
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respect to the lands proposed to be taken. Tlie order submitted 
may be conlirmed with or without modiiicaiions (1). BlW^Uing 

The Board may prescribe a form (m) for such orders, and must Piaoei^ 
insert in the order provisions for protecting the owner and the ironToT 
local authority and incorporate the Lands Clauses Acts (n) and order, 
other statutory provisions (o), subject to necessary adaptations (p). 

Any dispute as to tlie amount nf compensation for lands taken must 
be settled by a single arbitrator appointed by the Local Government 
Board (q). The arbitrator may not allow any additional amount on 
account of th(3 piirdiase being compulsory (^r). 

1101. The local authority must publish the order and give notice Pnblicatjoa 
of it in the district (s), and to the owners, lessees, and occupiers 

of the land proposed to bo taken (a). 

1102. If no object ion is made, or if every objection has been Coitfirmation 
witlidrawn, the Local (jovernment Board must, subject, of course, to 

such modifications as it may make in it (/>), confirm the order* 
hut if any objection has not been withdrawn, the Board must order 
a public local inquiry (c). 

At the inquiry the person who holds it must hear the local inquiry, 
authority and all persons interested in the land, and may hear other 
persons (d). If the land proposed to be taken is in London or in a 
borough or an urban district the person ajiiioirited to hold the inquiry 
must be an impartial person not in the employment of any Govern- 
ment department (e). lie has largo powers of considering whether 

{1) If confirmed its confirmation is proof that it has been duly made and 
is nitra vires (Housing, Town Planning, etc. Act, 1909.(9 Edw. 7, c. 44), 

Sched. I. (2) ). 

(m) The Housing, etc, (Form of Compulsory Purchase Order, etc.) Order, 

1911, prescribes the form set out in the schedule tliereto, and this form 
must be followed by the local authority. 
in) See note (A:), p. .546, ante. 

(o) l.e , the Railways Clauses CoiisoHdalion Act, 1845(8 & 9 Viet, o 20), 

BS. 77 — 8.5 ; see title Railways anj> Caxals, p. 685, •post. 

(p) The Lands Clauses (Consolidation Act, 1845 (8 & 9 Vict. c. 18), s. 127, 
must not be incorporated in the order (Housing, Town PJanniug, etc. Act, 

1909 (9 Edw. 7, c. 44), Sched. I. (4) ). Nothing in the Housing Acts (see 
note ((/), p. 516, ante) authorises the acquisition for the purposes of the 
Acts of the site of an ancient monument or other object of arclneo logical 
interest or the compulsory acquisition for the purposes of the Housing of 
the Working Classes Act, 1890 (53 & 54 Vict. c. 70), Part III., of any land 
belonging to a local authority or whioli has been acquired by any corpora- 
tion or company for the purposes of a railway, dock, mmal, water, or 
other public undertaking, or which, at the date of the order, forms part of 

park, garden, or pleasure ground, or is otherwise required for theamenity 
or convenience of a dwelling-house (Housing, Town Planning, etc. Act, 1^09 
(0 Edw. 7, c. 44), 8. 45) ; and see titles Open Spaces and Recbeation 
Gboumds, Vol. XXI., pp. 580, 605; RAn.WATs and Canals, p. 623, post; 

VJaxer Supply ; Waters and Watercourses. 

(g) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), Sched. I. (4). 

(r) I6fd., Sched. I. (3). 

(«) The Local Government Board Order referred to in note (m), Hi/pra, 
preseiibea in its second schedule how the order must be published. 

(o> Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), Sched. I. (5). 

(b) lUd., I^hed. I. (2). 

• (e) Ibid,, Sched. I. (6). As to inquiries generally, see pp. 375 ei wg., ante. 

*(d) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), Sched. I. (6). 

(e) Ibid., S(died. I. (7). 
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the land proposed to be acquired is suitable for the purposes for 
wliich it is sought to be acquired ; and, if he reports that the laud or 
part thereof is not suitable or cannot be acquired without undue 
detriniont to the persons interested or owners of neighbouring land 
or ought not to be acquired except subject to certain conditions 
specified by him, then the order, if confirmed by the J^oard in respect 
of that land or part or, as the case may require, without imposing 
the conditions, has no effect unless it is confirmed by Parliament (^■). 

1103- The arbitrator or person holding the inquiry must hear 
by themselves or their agents any authorities or peisons authorised 
to appear and witnesses, but he must not hear counsel or expert 
witnesses, except in such ca.ses as the Local Government Poard 
directs otherwise (//). 

1104. The Local Government Board must fix tlie payment to 
be made to arhitratois, and may, with the consent of the Lord 
Chancellor, make a scale of costs upplicalile to the arbitration (//). 

1105. If, by local inquiry or otherwise', the Local Government 
Board is satisfied that the erection of workmg-class dwellings in 
any borough or urban or nil al district is unreasoiiablY impeded in 
consequence of any byo-la\\s (i) with respect to msw streets (/r) or 
buildings (/), tlie Board may require the local authority to revoke, 
such bye-laws or make new bye-laws so as to remove the 
impediment (>//). If such a requisition is not complied with within 
three months (;/) from the making thereof, the Board may itself 
revoke the bye-laws and make new bye-laws so as to remove the 
impediment (o). 


(Sect. 8. — Protection against Fire (p). 

Suii-Sect. 1 — In Vrhau Jfiatrirts aud liorinnjha ( 7 ). 

Provision of UO6. Tlie council of an urban district or borough must (r) cause 
^pyiances^for necessary w'orks, machinery, and appliances for 

supplying Town Planinug, etc. Act, i909 (9 Kdw. 7, c. 44), ScJiod. I. (7). 

iq) Jbid., Sched. I. (8) 

(ft) Ibid,, Sched 1. (9), (10); see Ilouaing, etc. (Coats 01 Ai biiratioii ) 
Rules. 1912, which came into foico cAi the 9tli SeptcinlxT, 1912 ; see 
Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 54), Schi>d. 1. (9), 
as to the dis.-illowaiice of the costs of needless w itnesses. Ibid. , Sehed. 1.(12) 
makes provision for the payment of comiiensation for glebe lands to the 
Ecclesiastical CouiinissiDuei*8. 

(i) As to bye-laws generally, see pp. 3S8 et eeq., ante. 

\lc) See title IIiohwats, Stkekts, and Bridges, Vol XVT., pp. 208, 
237 et seq. 

(l) See pp. 414 et seq., ante. 

(m) As to the general control of the Local Government Board, see pp. 374 
et seq , ante, and see note (m), p. 375, ante 

>(n) I.e., calondiir mouths (Interpretation Act, 1880 (52 & 63 Viot. c. 63), 
0. 3): sec title Time. 

(o) Housing, T(*wn Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 44. 

Ip) In some places the provisions of local and private Acte of Parliament, 
which are beyond the scope of this work, authorise the constitution of fire 
brigades by municipal authorities and other bodies such as railway and 
do^ companies.' For fire protection in London, see title Metropolis, Vol. 
XX., pp. 417, 41S, 488 et seq. 

iq) As to these areas, see title Local Government, Vol. XIX., pp. 262, 
et seq. 

(r) See Public Health Act, 1876 (38 & 39 Viot. c. 65), s. 66, which is 
eompulsory ; and see title Highways, Streets, and Bridges, Vol. XVI., 
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securing a sufficient supply of water (s) in case of fire, to be provided 
and maintained, and must paint, on the buildings and walls within 
the streets, words or marks near to the fire plugs to ilcnote their 
situation (t). 

U07. Tlie council of an urban district or borough may (1) provide 
or purchase engines for extinguishing fires, water buckets, pipes, and 
other appliances for such engines, fire escapes, and other implements 
for use ill case of fire ; (‘2)purcliaRe, keep, or hire horses for drawing 
engines ; (3) build, provide or hinj places for keeping engines and their 
appurtenances ; (4) a})]ioint and pay men to act as firemen ; (5) make 
rules for their regulation ; and ((>) give to firemen and other persons 
rewards for exertion in cases of fire (w). 

U08. A local authority may send its fire brigade outside its 
district upon certain terms (a), but may not make terms nor demand 
payment for the use of the lire brigade within its district (/>). 

p. 259. Aa to tlic. repair of lire pluir.s, soo Grand Junction Waterworks Co. 
V. Brentford Local Board, ( 1894] 2 Q. ih 735, C A. : and see title Negligknce,* 
Vol. XXI., pp. 422 et seq. 

(s) As to the poweis and duty of local authorities and waterworks 
companies to fix hydrants and supply water for extinguishing fiics, see 
title Watek SnccLY. 

(/) Public Health Act, 1875 (38 &; 39 Viet. c. 55), s. 66. An owner (see 
note (o), p. 427, ante) or occupier cannot object to a mark being put ou 
bis wall. If the council places a mark ou a building which does not correctly 
indicate the locus of a plug, and, by reason of such inaccuracy, operations 
for extinguishing a fire are retarded, <i person w’ho suffers loss by such delay 
may sue the council for damages (Dawson iSb Co, v. Binqley Urban 
Council, flfillj 2 K. Jl 149, 0. A.). 

(h) Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 32; Public 
Health Act, 1875 (38 & 39 Vict. c. 55), s. 171. The purchase of land for the 
purposes of a fire-engine station may he made under ibid., ss. 175 — 178 ; see 
titles CoMPULSOKY PijKCiiASE OF LA\DA^’IJ Compensation, Vol VI., pp. 163 
et seq. ; i^ALE of Land. A fire brigade of the local authority has control over 
premises whcie a lire takes place, and may exclude other persons, sucli 
as volunteer firemen, from them (Carter v. Thomas, [1893] 1 Q. B. 673). 
I’he superintendent of the brigade has a general authority to call in the 
servioes of another brigailo when neoossaiy ; and such other fire brigades, 
unless it is proved that they acted giatuitously, are entitled to reasonable 
remuneration (Janes and Eghani Fire Brigade v. Staines Urban District 
Council (1900), 83 L. T. 426). 

(a) Town Police Clauses Act, 1847 (10 & 11 Vict. c. 89), s. 33. The 
owner of the lands or buildings must pay to the authority whoso biigade 
comes to his assistance from outside the district the actual expenses incurred 
by the brigade on the occasion, and also a reasonable sum for use of the 
appliances and attendance of the firemen (ibid.). Disputes as to tho pro- 
priety of sending a brigade from outside, and as to the amount of expenses 
and general charges for use, are to be settled finally by two justices (ibid ). 
In a case where a fire brigade attended outside its district to extinguish a 
burning haystack, the owner of the land on which the haystack stood was 
held liable to pay for the attendance, though he did not own the haystack 
(Sale V. Phillips, [1894] 1 Q. B. 349, overruling Lewis v. Arnold (1875), 
L. 11. 10 Q. B. 254). Proceedings for the recovery of expenses under the 
Town Police Clauses Act, 1847 (10 & 11 Vict, c. 89), s. 33, must be com- 
menced within six months after the demand for payment of*the amount 
determined by justices (B. v. Part (1906) 70 .1. P. 398). The London County 
Council may send all or part of its brigade outside its area, or allow it to 
perform special services, on terms which the Council think fit ; see title 
JfETKOFOLIS, Vol. XX., p. 417. 

fb) Bridlington Local Board of Health v. Bower (1873), 38 J. P. 73. 
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1109 . The expenses of borough or urban district councils for 
providing mean.s of extinguishing fire are met out of the borough 
or general district rate (c). 

1110 . In urban districts where the enactment (d) is in force the 
local authorities may make and execute agreements for the common 
use of any firemen and fire engines with their appurtenances, or for 
mutual assistance in case of fire (c). 

nil. In urban districts where the enactment {d) is in force the fire- 
men and police and officers of the local authority have special powers 
of breaking into a building which is reasonably supposed to be on fire, 
and of entering land or buildings adjoining or near thereto, for the 
purpose of extinguishing the fire (/). The officer in charge of the 
police has also power to stop or control street traffic whenever he 
thinks it necessary to do so for the purpose of extinguishing the fire 
or for the safety or protection of life and property, and anyone who 
disobeys his orders is liable to a penalty not exceeding £5 (/;). The 
captain or other responsible officer of a fire brigade who is in charge 
of the engine and attending at any fire is vested with sole control 
over the brigade and every other brigade which is present, and may 
direct all operations of these brigades for the extinction of the 
fire (h). 

Sub-Sect. 2 — Tn Rural Parishet and Dtsirida (t). 

1112 . In rural parishes in which the Lighting and Watching Act, 
1833 (y), has been adopted and inspectors have been elected under 


As to the London Fire Brigade, see title Metropolis, Vol. XX , p. 417. As to 
the employment of policemen at fires, see title Police, Vol XXII., p. 489. 

(c) PubUo Health Act, 1876 (38 & 39 Viet. c. 55), s. 207. Capital 
expenses may be raised by loan, with the consent of the Local Government 
Board, under ibid., ss. 233, 234 ; see pp. 382 et fteq., ante. As to expenses 
of the London Fire Brigade, see title Metropolis, Vol. XX., p. 418. 

(d) 2.C., where the Public Health Acts Amendment Act, 1907 (7 Edw'. 7, 
G. 53), B. 90, is in iorce ; see pp. 304, 365, ante. 

(e) Public Health Acts Amendment Act, 1907 (7 Edw. I, c. 63), s. 90. 
The existence of this provision makes it? reasonable to suppose that, without 
it, combination for the maintenance and use of fire brigades could not have 
been legally effected un4er the Public Health Act, 1876 (38 ds 39 Viet, 
c. 55), B. 285, which allows authorities to combine together for the pur- 
pose of executing and* maintaining any work that may be for the benefit 
of their respective districts or any part thereof. As to rural districts, see 
the text, infra. 

if) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 87. 

Ig) Ibid., B. 88 ; and as to street traffic, see title Street and Aerial 
Traffic. 

(A) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 89. 
As to the duty of urban and rural councils with respect to the provision of 
means of escape from factories, see title Factories and Shops, Vol. XIV., 
pp. 467, 468 : and, as to the provisions as to escape from buildings in 
London, see title Metropolis, Vol. XX., pp. 488 et eeq. 

(t) As to these areas, see title Local Government, Vol. XIX., pp. 236 
et seq,, 329 et eeq., 

ij) 3 dp 4 Will. 4> c 90. In rural parishes this Act ean be adopted o&ly 
by a resolutiou of the parish meeting (Local Government Act, 1894 (56 & 
57 Viet. 0 . 73), B. 7) ; and see titles Gab, Vol. XV., p. 308 ; Loc^k 
Government, Vol. XIX., p. 257 ; note {«), p. 652, poet. 
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that Act, the inspectors may provide fire engines and other proper 8. 

utensils for putting out fires, and may provide places for keeping Protection 
them, and appoint and pay persons to keep them (k). Expenses so afifeinst 
incurred are payable by the inspectors, who may demand from the 
overseers, on precept, the moneys they require (1), 

1113. In rural parishes the parish council (/?^) may resolve to ProviAon by 
provide a fire engine, ladder, or fire escape for general use in the 

parish. The council may thereupon provide such fire engine, ladder 
or fire escape, and, out of the poor rate, pay the cost of it and of 
maintaining it and for a place to keep it, and the charges of such 
persons as may bo necessary for the use of it, and the cost of 
suitable implements and accoutrements (n). 

In a rural parish without a separate parisli council the overseers Provision by 
must provide such appliances, if the parish meeting resolve that o^ei-seers. 
they shall do so (o). 

A rural district council, if invested with urban powers by the Local Provision by 
Government Board (p), has all the powers of an urban council for* district 
providing moans of extinguishing fires (q). counci . 

1114. Parish councils may agree with the councils of neighbouring Agreements 
districts or boroughs that the fire engines, apparatus, and lirernen of between 
the noighl)ouring council or borough shall be used for extinguishing local 
fires in their parish (r). If in pursuance of such an agreement a councils, 
borough or district fire engine is sent beyond its area, no charge can 

bo made on the owners of the land or buildings where the fire 
occurred (s). AVhere the enactment (t) is in force a rural district 
council may agree with the council of any other borough or urban 
or rural district, or with the parish council of any parish, for the 
common use of an y firemen and fire engines with their appurtenances, 
or for mutual assistance in case of fire (w). 


(A;) Lighting and Watching Act, J833 (3 & 4 Will. 4, c. 90), s. 44. The 
Act does not say that the inspectors may direct such persons to attend at 
fires and serve the engine, but they may, no doubt, do so. 

(l) Ibid., ss. 32, 44. 

(m) Poor Law Amendment Act, 1867 (30 & 31 Viet c. 106), s. 29 ; Local 
Government Act, 1894 (66 & 57 Viet. c. 73), s. 6. 

(n) Poor Law Amendment Act, 1867 (30 & 31 Viet. c. 106), s. 29. 

(o) Ibid. ; Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 19. 

(p) By an order under the Public Health Act, 1876 (38 & 39 Viet. c. 65), 
8. 276 ; and see title Local Government, V«1. XIX., p. 332. 

(g) See pp. 548 — 560, ante. The expenses of a rural district council are 
general expenses, and are met as such; sco Public Health Act, 1875 
(38 &; 39 Viet. c. 55), s. 229 ; and p. .381, ante. 

(r) Parish Fire-engines Act, 1898 (61 & 62 Viet. c. 38), s. 1. For form of 
agreement, see Encyclopjedia of Forms and Prect^donts, Vol. XI., p. 131C*' 
(«) Pari^ Fire-engines Act, 1898 (01 A. 62 Viet. o. 38), a. 1 (2). But 
for this proviaiou such a charge might have been leviable under the 
Town Police Claubes Act. 1847 (10 & 11 Vict. c, 89), s. 33 
it) I.6., where the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
0 . 63), 8. 90, is in force ; see pp. 364, 365, ante 

{u) Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 53), s. 90. 
It seems from the wording of the section that if it is in force in the area Of 
one of the parties it need not, in order to make such an agreement lawful, 
be in force in the area of the other or others if each contracting partyhas 
otherwise power to provide fire appliances etc. For the provision of 
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1115 . It is an olTeuce, punishable summarily, to give a false alarm 
of fire to any town or parish fire brigade outside the Metropolis or 
to any officer thereof (r). 

1116 . In boroughs and urban districts every person who wil- 
fully sets or causes to bo set on fire any chimney is liable to a 
penalty not exceeding i*5, recoverable summarily; and if any 
chimney is accidfentally on fire the occupier of the premises is 
liable to a penalty not exceeding 10s., unless he satisfies the 
justice before whom the case is heard that the lire was not owing 
to the omission, neglect, or carelessness of himself or his servant (a). 

Sect. 9. — Lighting. 

1117 . The councils of boroughs and urban districts have powers 
of ligliting streets, markets, and public buildings in their districts (b) ; 
and city and borough councils in the Metropolis have similar 
])Owers which they arc recjuircd to exercise (r) in their several 
areas. 

1118 . In rural districts the councils of which have not urban 
powers (</) the lighting of streets may be carried out under the 
Lighting and "Watching Act, 1833 (c). The Local (rovernment 
Board may give power to rural district councils to contract for a 
supply of gas or other light, and to provide lamps and other 
apparatus ; but such councils, in the absence of urban powers, have 
no statutory })ower to apply for a provisional order enabling tlieni 
to make and supply gas themselves (/’). 


means of e.«i<!apc from firo in factorioR in rural disfricts, see litlc Factories 
and Shops, VoI. -\IV., pp 407, 468. 

(v) Fa’se Alarm.s of Firo Act, 1895 (58 & 59 Vict. e. 28), s. 1. The 
penalty is a fine not exceeding £20. Any intimation, wlietlier given by a 
.•><rcot fire alarm, message, statement, or otherwise, is within the- Act. In 
any proceedings the wife of the person charged may bo called on to attend, 
and is a eompetent, but not a eonipellable, witness {ibid., s. 2). A to 
h'gal iiroceedings, see pp. 307 et seq., ante. As to l^ondon, sec title 
Metropolis, VoI XX., p. 418. 

(а) Town Police Clauses Acf, 1847 (10 & 11 Vict. c. 89), ss. 30, 31 ; 
Public Health Act, 1875.(38 & 39 Vict. c. 55), ss. 171, 251—254; and 
Hec title Nui.swce, VoI. XXI, p. 541. A,s to who may take proceed- 
ings, see Public Health Act, 187.5 (38 & 39 Vict. c. 55), s. 253; Kyle v. 
Barber (1888), r>2 J. P. 725 ; p. 369, ante, title Police, VoI. XXII.. p'. 605. 

(б) Public Health Act, 1875 (38 & 39 Vict. c. 55), ss. 161—163 ; see 
title Gas, VoI. XV., p. 309. 

(c) Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), s. 130 ; see 
titles Klectric Iughting aed Power, Vol. XIT.. p. 642 ; Gas, Vol. XV., 
pp. 307, 309, 312, 313. 314, 320, 321, 324, 325; Highways, Streets, 
'and Bridges, Vol. XVI., pp. 118, 124. 

(d) As to those which have urban powers, see title Gas, Vol. XV., p. 307, 
note (q) ; Local Government, Vol. XIX., p. 332. 

(e) 3 & 4 Will. 4, c. 90 ; see title Gas, Vol. XV., p. 307. This is an 

adoptive Acft, and is adopted in all rural parishes by the parish meeting 
and executed by in8p<3<5tor8 where there is no parish council. If 
ihere is a parish council, then, when adop1.ed by the meeting, the Act ip 
<'yecuted by the council; see Local Government Act, 1894 (66 Si 57 Vict. 
c. 73). 8 . 7 (1), (7) , title Gas, Vol. XV., p. 308. . 

U) See title Gas, V^d. XV., pp 309, 312. As to this diftloulty and the 
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Sub-Sect. 1. — Outside London. 

(i). Slangliter-houaes, Knackers* Yards, and Knackers (k), 
(a) In General. 


Sect. 10. 
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1119 . Slaughter-houses may be either public, that is, provided and Provjsion and 
managed by a local or other authority (i), or private, that is, occupied 
and managed by private poisons. They include places commonly 
called knackers’ yards, where the killing of horses and cattle is 
not for butcher’s meat (/ ). 

Slaugliter-houses and knackers’ yards may be required to be Registration 
registered or liceiKsod (/), and bye-laws for their regulation may be licence, 
made; but the business of a knacker is subject to further statu- 
tory provisions, and ho must not carry it on without a personal 
licence {m). 


(b) Slaughter-houses (a). ' 

» 

1120 . Any urban authority (6) may iirovido slaughter-houses (r), Pmvfmon and 

regulation. 


view of the J^ocal Goverrmicut Board upon it, sco 1 Glen, Public Health, 
1006 ed., p 610. 

(g) As to the coininoii law liability for nuisance ansing fiom the carry- 
irit; on ot an oll'ensive trade, see title Nuisance, Vol. XXI., pp. 500 etseg., 
634, 535. 

(/i) In London the Knackers Acts, 1786 (26 Oeo. 3, c. 71) and 1844 
(7 & 8 Vict. e. 87), arc not in force (Public Health (London) Act, 1891 
(54 & 55 Vict. c. 76), s. 142, Sclied. IV.), and slaughter-houses and knackeis’ 
yards are de.dt with among other “olTensivo trades” {ihid., ss. 19, 20); 
see pp. 5G5 et seq., post, but the Protection of Animals Act, 1911 (1 & 2 
Geo. 5, c. 27), ss. 5, 6, Sched I., which deals witii knackers, applies 
both to London and the provinces ; see note («), p. 661, post. 

(i) Public slaughter-houses may be provided under various enactments, 
namely, the Publw Health Acts (tor a list of wliicb see note («), p. 361. 
u/ite) ; the Disease! of Animals Act, 1894 (57 & 58 Vict. c. 57), s. 32 
(lor which see title Animals, Vol. I., p. 430); special Acts incorporating 
the Markets and Pairs Glauses Act, 1847 (10 & 11 Vict. o. 14), ss. 17 — 20 ; 
and special Acts incorporating the necessary provisions of the Towns 
Improvoinciit Clauses Act, 1847 (10 & 11 Vict. c. 34). The commissioners 
(see note (m), p 654, post) may under the Towns Improvement Clauses Act, 
1847 (10 & 11 Vict. c. 34), s. 134, with the concuiTcnce of the inspector, 
and by special order m pursuance of ibid., ss. 132, 133, but not otherwise, 
purchase, rent, build, or otherwise provide slaughter-houses and knackers’ 
yards. For forms relating to the registration and licensing of slaughter- 
houses, see Encyclopaedia of Forms and Precedents, Vol. X., pp. 383 et seq, 

(k) See pp. 558 et seq., post. 

(l) See pp. 554 et seq., post. 

(m) See p. 658, post. 

(a) As to nuisances from slaughter-houses, see p. 663, post. 

(h) Or a rural authority, if the provisiou has been declared to be in force 
in its district or any contributory place by an order of the Local Govern- 
ment Bo.ard under the Pubb'c Health Act, 1875 (38 & 39 Vict. c. 55), s. 276 ; 
see title Local Government, Vol. XIX., p. 332. As to thes« authorities, 
see also pp. 372, 373, ante. 

(o) This is defined to include the buildings and places commonly called 
slaughter-houses and knackers* yards, and any building or place used for 
slaughtering cattle, horses, or animals of any description, for sale (Public 
fUealth Act, 1875 (38 & 39 Vict. c. 66), s. 4) ,* see Ilidea v. Liidejohn (1896), 
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Sect. 10. and must make bye-laws (rf) with respect to the management and 
Offensive the charges for the use of slaughter-houses so provided (e). 

Trades. For the purpose of enabling any urban authority (/) to regulate 
slaughter-houses (<?), the provisions of the Towns Improvement 
Clauses Act, 1847 (h), with respect to slaughter-houses (g) are incor- 
porated with the Public Health Acts (i). 

Registration. 1121. Every place used as a slaughter-house or knacker’s yard 
is required within three calendar (k) months after the passing of 
the special Act(Z) to be registered by the owner or occupier at the 
office of the authority (m) in a book to be kept by the authority 
for the purpose (n). 


60 .1. P. 101; ?Jlm8 v. Nightingale (1868), 22 J. P. 131; Nirklinson v. 
Newtnun (186^0. 33 J. P d44; aiid see note («), p. .666, 'post. 

{d) As to iho making, confirmation etc. of bye-laws, see pp. 388 et seq., 
ante. 

(e) Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 169, which con- 
tains a saving for the lights of any persons incorporated by any local Act 
passed before the passing of the Public Health Act, 1848 (11 & 12 Viet, 
c. 63), namely, Slst Augiist, 1848, for the purpose of making and main- 
taining slaughter-houses. Profits on public slaughter-liouses are assessabla 
to income tax ; see title Income Tax, Vol. XVI., p. 625. 

(/) See note (b), p. 663, ante. 

(g) See note (c), p. 653, ante. 

(h) 10 & 11 Vict. c. 34. The incorporated provisions (ihid , ss. 125 
— 131) are dealt with in the text, infra. They are also incorporated by 
many local Acts, and were incorporated with the Local Government 
Act, 18.58 (21 & 22 Vict. o. 98), by ibid., s. 44, which Act was wholly 
repealed and superseded by the Public Health Act, 1875 (38 & 39 Viet, 
c. 65) 

(i) Public Health Act, 187.'fc (38 & 39 Vict. c. 55), s. 169. 

(Jc) Towns Improvement Clauses Act, 1847 (10 11 Vict. c. 34), s. 3. 

(1) That is, the incorporating Act (ibid., s. 2), including, in an urban 
district, the Public Health Act, 1875 (38 & 39 Vict. c. 65), as provided by 
ibid., B. 316. The 11th August, 1875, was the date of the passing of the 
Public Health Act, 1875 (38 & 39 Vict. c. 66). But in manv instances 
borne earlier date would have to be substituted in pursuance of the repealed 
provisions of the Local Government Act, 18.58 (21 & 22 Vict. c. 98), k 44; 
see note (h), supra. The date of the passing of that Act, namely, 2nd 
August, 1858, would have to be substituted in places referred to in ibid., 
B. 5, and in other places in whidh the Act subsequently came into force the 
date of the const iiution of the district {ibid., s. 20). Slaughter-houses 
liad been required to be’ icgistered within three months after the Public 
Health Act, 1848 (11 & 12 Vict. c. 63), was applied to a district (ibid., s. 61) ; 
the provision' was repealed -by the Local Government Act, 1868 (21 & 22 
Vict. c. 98), B. 48, ibid., s. 44 (see note (h), supra), having been enacted in 
its place. 

(w) The words are “ the commissioners,” which is defined to mean the 
commissioners, trustees, or other persons or body corporate entrusted by 
the special Act v\ith powers for executing the purposes thereof (Towns 
-Improvement Clauses Act, 1847 (10 & 1-1 Vict. c. 34), s. 2). The authority 
under the Public Health Act, 1876 (38 & 39 Vict. c. 66), is the urban 
authority or a lural authority with the necessary urban powers in that 
behalf ; see note (ft), p. 6.53, ante. 

(n) Town? Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34), s. 127. 
Kveiy person who jjfter the expiration of the three months mentioned in 
the text, supTOv and after one week’s notice from the authority, uses or 
suffers tlie.nfeinises to be used without registration is liable to penalties 
not exceeding £5 for the first day and not exceeding lOs, for every subse* 
<jueut day (ifla.). * * 
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1122. A local authority (o) may license (jp) such slaughter-housea 

and knackers’ yards for slaughtering cattle (g^) as it from time to Offensive 
time thinks proper ; ^ and no place may, under a penalty not Trades, 
exceeding £5 and a like penalty for every day after conviction, be Licence 
used or occupied as a slaughter-house or knacker’s yard within byio<aa 
the district of the authority (r) which was not in such use and 
occupation at the time of the passing of the special Act (e), and 
has so continued ever since (f), unless and until a licence for the 
erection thereof, or for the use and occupation thereof ( 2 ^) as a 
slaughter-house or knacker’s yard, has been obtained CiJ). 

1123. Licences granted, where the enactment in that behalf is in Duration of 
force (a), for the use and occupation of places as slaughter-houses bcence. 


( 0 ) I.e.f an urban or rural authority, as the case may be ; see note (t), 

р. 553, ante, and see note (m), p. 554, ajite. 

ip) A formal document is not necessary, although convenient. A reso- 
lution of a committee authorising the erection of a slaughter-house which 
was communicated to the apphcant and subsequently confirmed by a town 
council was held sufficient {Howarih v. Manchester Corporation (1862), 6 
L. T. 683) ; and a consent under a local Act by the authority to a slaughter- 
house being provided and maintained was held to operate as a licence 
{Anthony v. Brecon Markets Co. (1872), L. R. 7 Exch. 399, Ex. Ch.) ; but a 
consent to erect docs not cover a subsequent ro-crection on another site 
to which the business has been removed {Jlwfhes v. Trew (1877), 36 L. T. 
585). A person licensed to slaughter horses must not be a dealer in ho^.^e8 
at the same time (Protection of Animals Act, 1911 (1 & 2 Geo. 5, c. 27), 
8. 6) ; and see title Animals, Vol. 1., p. 413. 

{q) The term “ cattle ” is defined to include horses, asses, mules, sheep, 
goats, and swine (Towns Tmprovemeiit Clauses Act, 1847 (10 & 11 Vict 

с. 34), 8. 3) ; compare notes (d), (e), p. 558, post. A licence expressed to 
be granted for pigs only does not prevent the premises being used under 
the same licence for the slaughtering of other “ cattlo ” {Brighton Local 
Board of Health v. Stenmng (1867), 15 L. T. 567). 

(r) The words are “ within the limits of the special Act.” They mean 
tlje limits of the district (Public Health Act, 1875 (38 & 39 Vict. c. 55), 
B. 316). 

(«) Aato the meaning of “ the passing of the special Act,” see note {!), 
p. 664, ante. The exemption is not lost by a partial rebuilding and slight 
enlargement of premises {Hanman v. Adkins (1876), 40 J. P. 744). 

(t) “ Pining ” cattle is part of the business of a slaughter-house, and the 
use of premises for that purpose only whilst slaughtering is done elsewhere 
is a continuance of use as a slaughter-house {Hides v. Littlejohn (1896), 74 
L. T. 24). 

{u) A licence for erection covers use and occupation {Anthony v. Brecon 
Markets Co., supra). A market company which erected a slaughter-house 
and permitted persons to slaughter therein was held to carry on the 
business of a slaughterer of cattle {Liverpool New Market Co. v. Hodson 
(1867), 15 L. T. 634) ; and see note (/), p. 665, post ; but a person who pays 
the owner of premises for pei mission to slaughter does not use the premises 
80 as to require a licence {H. v. Heyworth (1866), 14 L. T. COO). 

(v) Towns Improvement Clauses Act, 1847 (10 & 11 Vict. c. 34), ss. 125, 
126. A number of persons may use the same slaughter-house, but each 
requires a licence {Ooodwin v. Hale, [1907] 2 K. B. 278). 

(o) l.e., where the Public Health Acts Amendment Act, J1890 (63 dc 54 
Vict. c. 59), Part III., has been adopted by an urban authority, or whero 
ibid., B. 29, has been, by an order of tlie Local Government Board, put ih 
foreo in a rural district or any part of such district; see pp. 363, 304, onto. 
Any person aggrieved by the withholding of a licence may under the 
• Public Health Acts Auicudment Act, 1890 (53 & 64 Viet. c. 59), 7, 
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and knackers’ yards (h) are in force for such time or times only, not 
being less than twelve caleiidar months (a), as the authority thinks 
fit to specify in the licences (d), 

1124. A local authority (c) must, from time to time, by bye- 
laws (y) make regulations for the licensing, registering, and inspec- 
tion of slaughter-houses and knackers’ yards and preventing cruelty 
therein {g\ for keeping the same in a cleanly and proper state, for 
removing filth at least once in every twenty-four hours, and for 
requiring them to bo provided with a sufficient supply of water (h). 

1125. The owner or occupier of a slaughter-house (i) is, under a 
penalty (/c) not exceeding jC 5 and of 10s. for every day during which 
tlie offence continues after conviction, required within one month 
after the licensing or registration of the premises (1) to affix and 
keep legible on some conspicuous place on the premises a notice 
with the words Licensed [or Kegisterod] Slaughter-house ” (m). 

1126. Where the enactment is in force (n), upon any change, of 
occupation of a registered or licensed sliiughter-hoiise (i) the new 
occupier or joint occupier must give written notice of the change to 


appeal to quarter sessions. As to sucJi appeals, see title Magistuates, 
Vol. XIX., pp. 642 et 

(h) Public Health Act, 1875 (38 & 39 Viet. c. r>r,), s. 4. 

(c) A licence granted on the 22nd August, 1006, until tlie 31 st DeocMuher, 
1000, was held, notwithstanding its terms, to continue in force until tli(‘ 
22nd August, 1907 {Taylor v. Win/tford Urban Council, L1007J 2 K. It. 396). 

(d) Public Health Acts Amendmeiit Act, 1890 (53 & 64 Viet. c. 59), 
s 29. 

(«) The words arc “ the commissioners” ; see note (m), p. 5.54, ante, 
if) When bye-laws .are m.ade under this provision by viiliie of its 
incorporation with a local Act the I'owns Improvement Clauses Act, 1847 
(10 & 11 Viet. c. 34), ss, 200 — 208, are applicable to the making, contiirna- 
tion, publication etc. of the bye-law.s. Hut when hye-lavvs are rn.'ide under 
the provision as incorporated with the Public Healt-li Act, 1875 (38 As 39 
Vict. c. 65), the provisions as to bye-laws of the Public Health Acts only 
apply ; see pp 388 et seq,, ante. Penalties not exceeding £5 and, for a con- 
tinuing offeiuje, 10s. a day after canviction may bo imposed (Towns 
Improvement Clauses Act, 1847- (10 & 11 Viet. c. 34), s 128). Model 
bye-laws a.s to slaughter-houses ;havo been issued by the Local Govern- 
ment Board. As to Ihe'lwibility of an occupier of a slanghter-house for 
breach of a bye-law by his servant, see Collman v. [1897] I Q. B. 

396: and, as 1i» tin* preiniseg to which the bye-laws apply, see NicUinson 
V. Newman (I809)i 33 J. P. 644, and note (c), p. 553, anle. As to legal 
proceedings, see pp 367 et seq., ante 

iq) See Collman v Mtlh, eapra ; and see note (c), p. 553, ante. 

(A) Towns Improvement Clausens Act, 1847 (10 & 11 Vict. o. 34), 

B 128. 

• (t) For definition of ” slangliter-hoiis**,” see note (c), p. .553, ante. 

{k) Recoverable, summarily (Public Health Act, 1875 (38 & 39 Vict. 
c. 65), a. 261) or in the county court {ibid., s 261) ; see p. 368, ante. 

{1) Wliere the Public Health Act, 1875 (38 & 39 Vict. c .55), s. 169, is 
put in force ip a rural district or portion of such district (see p. 654, ante), 
Hie provision in the text, enpra, is also usually put in force. 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 56), ». 170. 

(a) where (he Public Health Acta Amendment Act, 1890 (53 & 64 
Viet c. 59), B. 30, i.s in force in an urban district or in a rural district or 
part thereof ; Bee note (a), p. 656, ante ; and eee pp. 363, 364, ante. - o 
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the inspector of nuisances. A penalty (o) not exceeding £5 is 
incurred by neglect to give the notice within one calendar month 
after the change (p). 

1127. When any person is convicted of killing or dressing any 
cattle contrary to the statutory provisions (q), or of the non- 
observance of any of the bye-laws or regulations, the justices may, in 
addition to the penalty imposed on him, suspend, for any period not 
exceeding two calendar (r) months, the licence granted to such {person, 
or in case such pei'son is the owner or proprietor of any registered 
slaughter-house or knacker's yard may forbid, for any period not 
exceeding two calendar (r) months, the slaughtering of cattle 
therein ; and, upon his conviction for a second or other subsequent 
like offence, may, in addition to the penalty imposed, declare the 
licence granted to be revoked, or, if such person is the owner or 
proprietor of any registered slaiighler-house, may forbid absolutely 
the slaughtering of cattle therein (.9). 

1128. If the occupier of any building, where the enactment 
is in force (t), licensed to be used as a slaughter-house .for 
the killing of animals intended as human food, is summarily 
convicted of selling or exposing for sale, or of having in bis 
possession, or on his premises, the carcase of any animal, or any 
piece of meat or flesh diseased, or unsound, or unwholesome, or 
unfit for the use of man as food (a), the court may revoke the 
licence (a ). 

1129. The local authoiity (b) may refuse to grant any licence 
whatever to a person whose licence has been revoked, or on account 
of wliose dcd'ault the slaughtering of cattle in any registered 
slaughter-house or knacker’s yard has been forbidden by the 
justices (c). 


( 0 ) Reroverable as under the Public Health Acts (Public Health Act, 
1890 (53 & 54 Viet. c. 59), s. 0) ; see pp 367 ri neq , ante. 

(p) Public Health Acts Amendment Act. 1890 (53 & 54 Viet. c. 59), s. 30. 

(q) I.e., the provisions of the Towms Imiirovemcnt Clauses Act, 1847 
(10 & 11 Viet. c. 34), or the special Act {ibid., s. 129). As to the special Act, 
see note (Z), p. 664, ante. 

(r) Towns Impiovement Clauses Act, 1847 (10 & 11 Viet. c. 34), 8. 3. 

(«) Ibid., s. 129. For slaughtermc cattle in or otherwise using the 

premises or allowing them to be used as a slaughter-house or knacker’s 
yard during the suspension of the licence, or after its revocation, or after 
slaughtering has been absolutely forbidden thorein, a penalty not exceedinc 
£6, and a further similar penalty for every day after conviction, is incurred 
(ibid., B. 130). As to legal proceedings, see pp. 307 et seq., ante. 

(t) I.e., where the Public Health Acts Amendment Act, 1890 (63 & 54 
Viet. c. 69), s. 31, is in force in an urban district or iiiral district or part 
thereof ; see note (o), p. .5.55, ante, and pp. 363, 364, ante. 

(it) See Public Health Act, 1876 (38 & 39 Viot. c. 66), s. 117 ; Towns Im- 
provement Clauses Act, 1847 (10 & 11 Viet. 0 . 34), s 131 ; and the bye- 
laws which may be made under certain enactments referred to in title 
Food and Drugs, Vol. XV., p. 40. 

(a) Public Health Acts Amendment Act, 1890 (53 &: Viet. 0 . 59), 

B. 31. An appeal against such revocation lies to quarter sessions (ibid., 
8. 7) ; see title Magiistbates, Vol. XIX., pp. 642 et seq. 

(b) The words are “ the commissioners’ ; see note (m), p. 554. ante. 

( 0 ) Towns Improvement Clo^isfes Act, 1847 (10 & 11 Viet. c. 34), b. 129. A 
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(o) Knackers' Yards and KnarJcers 

1130. No person may keep or use any house or place (hereafter 
referred to as a knacker’s yard) for the purpose of slaughtering or 
killing horses (d) or cattle (e) which are not killed for butcher’s 
meat without first obtaining a licence from the district council (/). 

1131. A licence is granted upon a certificate under the hands and 
seals of the minister and churchwardens (ff) or overseers, or of the 
minister and two or more substantial householders of the parish in 
which the applicant dwells, that be is a fit and proper person to be 
trusted with the management and carrying on of such business (h); 
but a person to whom a licence has been previously granted need 
not produce a certificate on its renewal (i). A licence remains in 
force for a period not exceeding one .year from the date of its 
grant (t), ami on the death of the licensee passes to his widow or 
personal representative (h). 

1132. Licences must be copied in a book which any person may, 
on any week day between 10 a.m. and lii noon, search and make 
extracts from, paying for every search 6d. (k). 

1133. A licence may be cancelled by quarter sessions (/), upon 
written application and complaint, and u 2 )on proof that the com- 
plainant has given fourteen days’ written notice to the clerk of the 


licensee must not bo a dealer in horses at the same time (Proti'ction of 
Annuals Act, 191 1 (1 & 2 lioo. 5, c. 27), 8 0 ; and see tille Anim \Lfe, Vol. I., 
p. 412. 

(d) The words ure “ hoiso, mare, gelding, colt, filly, a.s3, mule” 

(Knackers Act, 1786 (26 Geo. 3, c. 71), 1). • 

(e) The words are “ bull, ox, cow, heitcr, calf, sheep, hog, goat or other 
cattle” hbul.). 

if) Ibid, ‘‘District council ” moans the council of any borough, and of 
any other urban or rural district (Local Government Art, 1894 (56 & 57 
Viet. c. 73), sa. 27 (2), 32) in which the premises are Hituatcd. Ab to thc'ie 
local authoiitics, see title Local Government, Vol XIX., pp 262 et seq., 
302 et seq., 329 et seq. Any perfion who •occasion ally lends any house, barn, 
stable, or other place for siaughteiing any horse (see note (d), mrpw) or 
other cattle (see note (e), stijtra) not killed tor butcher’s meat without taking 
out a licence is liable upon Conviction before a justice upon the oath of two 
credible witnesses to a penalty not exceeding £20, or to be imprisoned in 
default of pa;^ent, one-half t^jie penalty to go to the informer and one-half 
to the poor of the parish (Knackers Act, 1786 (26 Geo. 3, c. 71), s. 13; 
Summary Juxisdiction Act, 1884 (47 & 48 Viet. c. 43), s. 4). As to 
offences against the Act for which no express punishment is provided, see 
note (d), p. 561, po-it. 

(g) Knackers Act, 1786 (26 Geo. 3, c. 71), s. 1. It would seem that, as 
to, this, in add urbim p.arisb the churchwardens can be replaced by the 
urban district council, if an order transferring the power to it is in force 
under the Local G()\ eminent Act, 1894 (56 & 57 Vict. c. 73), s. 33. As 
to a rural parish, see ibid., ss. 5 (2) (b), 6 (1) (b) ; and sOe title Local 
Government, Vol. XIX., pp. 247 et seq., 267. 

ih) Knacker^ Act, 1786 (26 Geo. 3, c. 71). s. 1. 

(i) Knackers, Act, 1844 (7 & 8 Viot. c. 87), s. 1. 

(A:) Knackeiin Act, 1786 (26 Geo. 3, c. 71), s. 2. 

(/) For thftV.iSonritv, division, city, pr borough (Knackers Act, 1844 
(7 & 8 Vict. o: 67), as 2, 10). 
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peace and to tbe licensee, and tliat the licensee has been guilty of Bbct. iq, 
a breach of the statutes (jn). Offensivs 

Trades 

1134. A licensee must paint or fix over the door or gate of his — ’ 
business premises in large legible characters bis name, with the 

words “ Jjiceiised for slaughtering horses, pursuant to an Act passed 
in the twenty-sixth year of His Majesty King Georgo the Third (n). 

1135. The local authority (o) of every parish in which there is a inspection 
knacker’s yard must annually, or oftener as occasion requires, knacker’s 
appoint an inspector or inspectors (p), who are empowered at all y*”*’ 
times, but if in the night only in the presence of a constable, to 

enter and inspect any knacker's yard kept by a licensed person, and 
any stable, buildings, shed, yard, or place belonging thereto, and to 
search for, and take an account of, any horse (q) or cattle (r) 
deposited or brought there (.s). 

1136. An inspector, either in person or by his servant, must, Attendance of 
upon receiving notice (<) from the occupier, attend at the knacker’s inspectoral 
yard, and before any horse (a) or cattle (b) is or are slaughtered, 

killed, or flayed, take an exa,ct account and description of the particulars 
height, age (as near as may be), colour, and particular marks of of horses 
every horse (a) brought alive for the purpose of ])eing slaughtered brought to 
or killed, or brought dead for tlie purpose of being flayed, and of the the yai-d. 
colour and particular marks of cattle (b) brought alive or dead for 
either of such purposes, and enter such particulars in a hook (c), and 
for every such entry the occupier must pay the inspector 6d. The 


(m) Knackers Act, 1844 (7 & 8 Viet. c. 87), s. 2. 

(n) Knackers Act, 1786 (26 Geo. 3, c. 71), s. 2. The word “knacker” 
must also be painted or affixed (Protection of Animals Act, 1911 (1 As 2 
Geo. 6, c. 27), a. 6, Sched, 1 (1)); see title Animals, Vol. I , p. 413. 

(o) 'J’hat is, in a rural parish, the parish council (Jjocal Government Act, 
1894 (66 & 67 Viet. c. 73), s. 6 (1) (a) ), or parish meeting (tbid., s. 19 (4) ), 
and, in an urban parish, the urban district council where the necessary 
order is in force (ibid., s. 33); nee title Local Government, Vol. XJX., 
pp. 246, 258, 267 

(p) Knackers Act, 1786 (26 Geo. 3, c 71), 8. 5. An inspector must paint 
or affix over the door of his residence his name and the words “Inspector 
of houses and places for slaughtering horses ” (ibid.). 

(q) See note (d), p. 668, ante. 

(r) See note (e), p. 6.58, ante. 

(s) Knackers Act. 1786 (26 Geo. 3, c. 71), s. 6. A licensee orother person 
obstructing or assaulting an inspector is liable to a penalty not exceeding 
£10 (Knackers Act, 1844 (7 & 8 Viet. c. 87), s. 6). For neglect of duty an 
inspector is liable to a similar penalty (ibid., s. 6). Offences may be heard 
before two justices, and part of any penalty may be awarded to the 
informer (ibid., s. 7). The prosecution must be commenced within three 
calendar months next after the offence (ibid., s. 8). An appeal .^lies to 
quarter sessions (ibid., s. 9). As to procedure before courts of summary 
jurisdiction, see title Magistrates, Vol. XIX., pp. 689 et seq.; and as to 
appeals to quarter sessions, see ibid., pp. 642 et eeq. 

(t) See p. 561, post. 

(a) This includes marc, gelding, mule, pony, colt or filler (Knackers Act, 
1844 (7 & 8 Viet. c. 87), s. 10). 

(b) This includes bull, ox, cow, steer, heifer, calf, ass, sheep, goati 
pig, or any other domestic anim^ (ibid.). 

\c) As to the book to be kept by the licensee, see p. 661, poti. 
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book may be inspected by any person between 8 a.m. and 6 p.m* 
from October to March inclusive, and between 6 a.m. and 8 p.m 
during the remainder of the year, on payment to the inspector 
of 6d. (d). 

1137. If upon examination of any horse (<•) or cattle (/) the 
inspector is of opinion that the animal is free from diseastj and in a 
sound and serviceable state, or that it has been stolen or unlawfully 
come by, he must prohibit its slaughter for a period not exceeding 
eight days (p\ and in tlie meantime must insert, twice or oftener, 
an advertisement in a public newspaper circulated in the county, 
unless the owner sooner claims the animal or certifies under his 
hand or otherwise satisfachnnly informs the inspector that lie sent 
the animal to the licensee to be slaughtered. The exjiense of 
the advertisement must bo paid by the occupier of the knacker’s 
yard, and if lie refuses he is liable, on being convicted ujion the 
oath of tlie inspector htifore one justice, to forfeit double tlie charge 
of such advert I nementt//). 

1138. A constable (i) may at all reasonable limes in the day, 
either alone or with an inspi‘ctor, enter end inspt'ct any part of 
premises licensed as a kiumkor’s yard, and inspect and take account 
of any horses (k) or cattle (/) therein {m). 

1139. If any person offers to sell or brings any horse (n) or 
cattle (e) to the keeper of a knackor's yard to be slaughtered or, being 
dead, to be llaved or skinned, and is not able or refuses to give a 
satisfactory account of himself or the means by which the animal 
came into his jiossession, or if there is any reason to suspect that 
the animal has been stolen or unlawfully obtained, tlie keeper or 
his employees, and any inspector, may seize and detain the person 
and animal, and deliver him into the custody of a constable, to be 
immediately brought before a justice. The person may he remanded 
in custody for a term not exceeding six days for further examination, 
and, on the justice being satisfied or having reason to believe that 
the animal was stolen or illegally obtained, the person must he 
committed to prison (p). 


{dy Knackers Act, 1844 (7 & 8 Viet. c. 87), !«. 5. The book must bo 
produced at every general quarter sessions for examination by the justices 
(Knackers Act, 178G (26.Geo. 3, c. 71), s. 12). 

(e) See note (d), p. 658, ante. 

if) See note («), p. 558, ante'. 

ig) It is felony to disobey the prohibition ; see p. 661, post. 

(A) Knackers Act, 1786 (26 Geo. 3, o. 71), s. 6 ; Summary Jurisdiction 
Act, 1884 (47 & 48 Viut c. 43), s. 4. As to procedure before courts of sum* 
mary jurisdiction, see title Magistrates, Vol. XIX., pp. 689 et seq. ; and, 
as to appeals to quarter sessions, see ibtd , pp. 642 et seq. 

ft) This includes headborough, peace officer, or police officer (Knackers 
Act, 1844 (7 dc 8 Viet. c. 87), s. 10) ; see title Police, Vol. XXII., pp. 462 
ct seq. 

{k) See note (a), p. 559, ante. 

(1) See note (fr), p. 550, ante. 

im) Knackers Act, 1844 (7 & 8 Viet. c. 87), s. 4. 

(n) See note (4)^ p. 558, ante. 

(o) See note p. 558, ante. 

(p) KnackerS'Act, 1786 (26 Geo. 3, c. 71), s. 7. 
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1140. A knacker (</) must enter in a book kept for the purpose Sbot. lo. 
such a full and correct description of the colour, marks, and gender Offensive 
of every animal (r) delivered to him as may clearly distinguish and Trades, 
identify the same, and the name and address of its owner. The RegisT^f 
book must be produced by him before any justice upon tlio require- animala to 
ment of such justice, and lie must allow such b«>ok to inspected and !j‘‘ 
extracts to he made therofrorii at ail reasonable times by any police 
constable or by any other person authorised by a justice («). 

1141. No horse (/) or cattle (a), not killed for the purpose of Time for 
butcher's meat, may be slaughtered, killed, or Hayed, except between or 
8 a.m. and 4 p.m. from October to March inclusive, and between 

6 a.m. and 8 p.m. during the rest of the year, and six liours previous 
to the slaughtering or killing and to the Haying of any such animal 
brought dead to tlie premises the occupier of a licensed slaughter- 
house or place must give written notice to the insjioctor (r). 

1142. Any person keeping or using any knacker’s yard wlio offences 
slaughters any horse (/) or cattle (<0 for any other purpose than foi- which arc 
bntchei-’s meat, or flays any such animal bronghl dead to such yard, 
without taking out a licence, or giving the required notice to tlio 
inspector, or does so at any times other than those limited, or ^\ho 

does not delay slaughtering or killing the same {iccoiding Lo the 
direction of an inspector, is, on conviction, guilty of felony, and is 
punishahlo by Hue and iinprisoiiment for not exceeding seven 
years (a). 

1143. Any person keeping or using a knacker’s yard wlio immerses Destroetion 
in lime, or any jiropar.ition of lime, or rubs therewith or with any or tionmii- 
other corrosive matter, or destroys or buries the hide or skin of any 

horse (fj) or ()tli(*r cattle fc) slaughtered or flayed by him, is guilty 
of a inisdomeanour, and is punishable h\ fine and imprisonment {</). 

1144. Any collar-nuikor, currier, felt-maker, tanner, or dealer in KiUmg sound 
hides, or fariier or other person, who under colour of his trade or ^‘oisea. 
occupation kmn\mgly or willingly kills any sound or useful horse, 

gelding, mare, foal, or filly, or boils or otherwise euros the flesh 

[q) “ Knacker ” means a person whose tnule or business it is lo kill any 
cattle not killed for tlie purpose of the flesh being used as butcher’s meat'; 
and “cattle” includes any horse, ass, mule, bull, sheep, goat, or jug 
(Protection of Animals Act, 1911 (1 & 2 Geo. 6, c. 27), s. 15). 

(r) DelLned in the whlcst terms {tbul.). 

(g) Protection of Animals Act, 1011 (1 & 2 Geo. 5, c. 27), a. 5, Sched. I. 

(6). This and other provisions of the Act to be observed by kiiackei's apply 
in London as well as the provinces ; see title Animals, Vol. I , p. 413. 

(f) See note (d), p. 558, ante. 

\u) Sec note (e), p. 558, ante. 

(w) Knackers Act, 1780 (20 Geo. 3, c. 71), s. .*>. 

(«) ibid., a. 8. As to felonies, see title Cui.minal Law and Proceduke, 

Vol. IX., pp. 240 et seq. 

(6) See note (d), p. 558, ante. 

(c) See note (le), p. 658, ante. • 

(d) Knackers Act, 1780 (20 Geo. 3, c. 71), s 9. Offences against the Act 
for which no pauishmoiit or penalty is expressly provided ore similarly 
punishable as misdemeanours {ibid.). As to misdemeanours, see title 
Criminal Law and Puocedlrk, Vol. TX., pp. 246 et aeq. 
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Trades. 

(ii.) OlhGT Trades. 

Restrictions 1145. Any pei'soji wlio {/) establishes within the district of an 
on offensive mban authority (y), without its consent in writing (//), any offensive 
trades. trade— that is to say, the trade of blood-boiler, bone-boiler (i), fell- 
monger, soap-boiler, tallow-molter, or tripe-boiler, or [any other 
noxious or ofl'ensive (/t) trade, business, or ninnufacture] (Z) — is 

(6) Knackers Act, 1786 (26 Geo. 3, c. 71), s. li) ; Summary Jurisdiction 
Act, 1884 (47 & 48 Viet. c. 43), s. 4. 'Hie Knackers Act, 1786 (26 Geo. 3, 
c. 71), does not apply to any currier, felt-maker, tanner or dealer in hides 
wlio lulls any distempered or aged horse (see note (rZ), p. .'inS, arde)^ or other 
cattle (see note(e), p. 558, a»/c), or purchases any dead animal for the bond 
fide purpose of selling, iisi'ig, or curing the hide in the course of his trade, 
or to any farrier employed to kill aged and distempered cattle, or to persons 
killing any animal of their own or other cattle, or purcliasing any dead 
hoise or other cattle to feed their own hounds or dogs or giving away the 
flesh for the like purpose (Knackers Act, 1786 (26 Geo. 3, c. 70), s. 14). 
As to procedure before couits of summary jurisdiction, see title 
MAGiaruAiES, Vol. XIX., pji 580 et neq 

(J) The words are “who after the passing of this Act,” but it is to be 
observed that, where the Public Health Aet, 1848 (11 tfc 12 Vict. c. 63), had 
been applied to a district, a similar jiro vision requiring the consent of the 
local board (ibid , s. 64) wa.s in force; and see note (Z), p. 554, ante. 

(g) Gr a rural authoiity, if the provision has been declared to be in force 
in its district or any coiitribiitoiy place by an order of the Local Govern- 
ment Board under the Public Health Act, 187.") (.38 & 39 Vict. o. 55), s. 276 ; 
see title Local Govf.knmknt, Vol. XIX., p 332. As to these atithoritios, 
h<c also pp. 372, 373, ante. The date of the operation of any such order 
would apparently be, for the purpose of the provision in the text, mpra, 
“ the passing of this Act”; see note (/), nvp'ni, 

(h) This consent simply enable.s the trade to be established and carried 
on without incurring the penalties imposed, but does not leg-ahsc any aet 
or default which would be a nuisance or unlawful; see title Nuisance, 
Vol. XXT., pp. 534, 535. For form of consent, see Encyclopedia of 
I'^jrms and Precedents, Vol. X., p. 478. 

(t) This does not include a business where bones are steamed, without 
olicnsiv© smell, in hcimetically sealed cylinders (Cardiff Manure f'o. v. 
Cardiff Union (1890), 54 J. P. 661). 

(k) The trade must necessarily ho of a noxious or offensive nature 
analogous totho.se specified (Wqnstead Local Board of Health v. Hill (1863), 
13 G. B. (N. s.) 479). “The substances dealt with in the trades which 
are specified are substances which, without anything being done to them, 
must be, or by process of time must necessarily become, a nuisance and 
annoyapee to the neighbourhood ” (ibid., per Willes, J., at p. 484). The 
trade of a rag and bone dea’Jer has been held to be within the provision 
(Passey v. Oxjoid Local Board (1879), 43 J. P. 622) ; but not the trade of a 
brickinaker ( Wvnbtcad Local Board of Health v. Hill, supra) ; or a fried-fish 
shop (Braintree Local Board of Health v. Boy ton (1885), 62 L. T. 99) ; or the 
manufacture of manure (Cardell v. Newquay Local Board (1876), 39 J. P. 
, 742) ; and the carrying on of a small -pox hospital has been held not to be 
’ an “ otheir noxious or offensive trade or business ” (Withi/ngton Local Board 
of Health V. Manchester Corporaliony [1893] 2 Ch. 19, C. A ) ; and see title 
Nuisance, Vol. XXI., p. 634; see also, as to offensive trades, Devon- 
shire (Duke) v. Brookshaw (1899), 63 J. P. 669 ; A -0. v. Plymouth Fish 
(Juano and (Ml (Jo., Lid. (1911), 76 J. P. 19. 

(Z) WKere.the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 63), 8. in force (see pp. 364, 365, ante), for th© words in brackets in 
the text, eupra, are substituted the words “ any other trade, business, or 
manufaciure, wide]) tijc local authority declare, by order confirmed- by 
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liable to a penalty not exceeding £50 in respect of its establish- 
ment, and any person carrying on a business so established is 
liable to a penalty not exceeding 40a. for every day during which 
the offence is continued, whether there has or has not been a 
conviction in respect of its establishment ( 7 ) 1 ). 

1146. Any urban authority (n) may from time to time make Bye-laws for 
bye-laws with respect to any offensive trades established with its 

consent (o), in order to prevent or diminish the noxious or injurious 
effects thereof (/;). 

1147. Where any candle-house, melting-house, melting-place, or Nuisance 
soap-house, or any slaughter-house, or any building or place for from business 
boiling offal, or for boiling, burning, or crushing bones, or any 
manufactory, building, or place used for any trade, business, pro- 
cess, or manufacture causing effluvia, is certified to any urban 
authority ( a) by its medical officer of health, or by any two legally 
qualified medical practitioners (/2),or by any ten inhabitants of the 

district, to bo a nuisance or injurious to the health (r) of any of tke 

the Local Goverument Board, and published in such manner as the Board 
direct, to be an offensive trade.” Any person aggrieved by an order or 
the withholding of consent (see p. 562, onte) 111 respect of tJie estab- 
lishment of a trade io which an order applies may appeal to quarter 
sessions (Public Health A< ts Amcudiricnt Act, 1907 (7 Edw. 7, c. 53), 

B 7(1)); as to such appeals, sec title \fAGt.sTRAms, Vol XlX., pp. 642 et 
sog. Among trades so dc'clared by local authorities are those of lish-fner, 
lish-bkiii •scraper, dealer in rags, bones, hides, skins, carcases, fat, blood, 
offal and other like, ai tides or matters in an offensive condition. The mode 
of publication is dirccteil by the conlirnmig older, (compare the similar 
wording of the Public Health (London) Act, 1891 (54 & 56 Viet. c. 76), 
s 19 (1), see p. 566, j)oist, and note (m), ihid. , and as to trades 
legulated under the Alkali, etc Works llegulatiou Act, 1906 (0 Edw. 7, 
c. 14), see pp. 404 et seq., ante 

(7») Public Health Act, 1875 (38 & 39 Viet. o. 5.'5), s. 112. As to legal 
pioceedings, see pp. 367 et seg., ante 

(a) Or rural authority, if the provision has been declared to be in foice; 
see note {g), p. 562, ante 

(o) The words are, consent eithci before or alter the passing of this Act 
see notes (/), (h), p. 562, ante. Where the Public Health Acts Amendment 
Act, 1907 (7 Edw. 7, o. 53), s 51, is in foice (see pp. .364, 365, ^mfe), the byc- 
laws may be made with respect to any offensive tiade under the Public 
Health Act, 1875 (38 & 39 Viet. c. 55), s 112, as amended by the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 51, by a local 
authority, without any limitation to trades established with ils consent. 

As to bye-laws generally, see pp 388 et f>eg., ante. 

(p) PubHc Health Act, 1875 (38 & 39 Vict. c. 55), s. 11.3. Model bye-laws 

have been issued by the Local Government Board. They relate, in 
addition to the trades named in ibid , s. 112 (see the text, supra), to the 
trades of blood-drier, tanner, leather- diesser, fat-mclter 01 fat-extractor, 
glue-maker, size-maker, gut-scraper, dealer in rags and bones, and .ffsh- 
trier. As to the making, conniruation etc. of bye-laws, see pn. 388 
et seq., ante. Bye-laws made under the repealed provision in the Public 
Health Act, 1848 (11 & 12 Vict. c. 63), s. 64, similar to that in the text, 
were saved by the Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 326; 
see note (/), p. 380, ante. t 

( 2 ) That is, practitionei-s who are leaistered under the Medio.al Acts ; see 
title Medicine and Pharmacy, Vol. XX., p. 318. 

(r) It is sufficient to prove that the effluvia are a nuisance in that they 
cause annoyance or discomfort, without proving injury to health {Malfon 
* Board of Health v. Multon Manure Vo. (1879), 4 Ex. D. 302; followed in 
itishap Auckland Local Board v. Bishop Auckland Iron Vo. <1882); 10 
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inhabitants, the authority must take summary proceedings (s) 
against the person carrying on the trade (t). 

If it appears to the court that the business is a nuisance, or 
causes any effluvia which is a nuisance or injurious to the health 
of any of the inhabitants, unless it is shown (a) that the person 
carrying it on htis used the best practicable means for abtiting such 
nuisance or preventing or counteracting such effluvia, the offender, 
that is the owner or occupier of the premises or a foreman or other 
person employed by him, is liable to a penalty not exceeding ^5 
nor less than 40a. (/>), and on a second and any subsequent 
conviction to a penalty double that imposed for the last preceding 
conviction, but not in any case exceeding The court may, 

however, suspend its final determination on condition that the 
person undertakes to a(lo 2 )t within a reasonable time such practic- 
able means as the court may order for abating the nuisance, or 
mitigating or preventing the injurious effects of such effluvia, or if 
he gives notice of appeal to quarter sessions {c). 

1148 . Flock manufactured from rags may not bo sold or kept for 
sale, or used to make any article of uphiditery, cushions, or bedding 
or kept for such use, unless it conforms to the standard of purity (d) 
laid down by regnl/itioris raaile by the Local Government Board (<?), 
and jiersons offending against this 2 )rovision may be fined on 

Q. B D, i:i8). A certificate simply stating that a frieil-lish 8ho2> was a 
nuisance was hold suflicicnt {Ilouldershaw v. Mailin (18Ho), 41) J. P. 170) 

(A) Under the Summary Jurisdiction Acts (Public lleallli Act, 1875 
(38 & 30 Viot. 0 . 55), s. 251); see i>. 368, nnle. Tlio authorily may take 
proceedings in the High Court, e g , for an injuncHon, ngoiUHt any person 
in respect of the milters allegc-d in the certificate (Public Health Act, 1875 
(38 & 30 Vict. c 55), s. 114). Where the house, building, manufactory, 
or place certified to bo a nuisance or injurious to the health of the 
inhabitants is without the district (and whether or not within the 
Metropolis), summary proceedings by the council of the district must be 
taken before a court having jurisdiction in tho district wheio tlm offending 
premises are situated (ift/a., a. 115). Notice under ihid., s 94, is not 
necessary before jirooeedings are taken (Bt»dv. St. Mnnf Abbott' ft, Ketv >ng- 
ton, Vesii'y, [1895] 1 Q. B. 012). As to such notice, see litlo Nuisance, 
Vol. XXI , pp. 567, 568. 

(t) Public Health Act. 1875 (38 & 30 Vict. c. dn). a. 114. 

(а) The burden of doing so lies upon the defendant. As to this, see the 
Summary Jurisdiction Acts, 1848 (II & 12 Vict. c. 43), a. 14 ; 1879 
(42 & 43 Vict. c. 40)’, a. 39(2); and sec title Magistrates, Vol. XIX., 
p. 697. 

(б) It may be less on a first conviction (Summary Jurisdiction Act, 
1879 (42 & 43 Vict c. 49), s. 4); see title Magistrates, Vol. XIX., 
p. 603 

(c) Public Health Act, 1875 (38 & 39 Vict. o. 65), s. 114. The appeal 
must be made to the next court of quarter sessions {ibid., s. 269) ; see titl® 
'Magistrates, Vol XIX., p 642. 

(d) Flock is dermed to confoim to the standard of cleanliness when 
the amount of soluble chlorine, in tlie form of chlorides, removed by 
thoiough washing with distilled water at a temperature not exceeding 
26 degrees Centigrade, from uot less than 40 grammes of a well-mixed 
sample of flock, does not exceed 30 parts of chlorine in 100,000 paits of 
the flock (Rag Flock Regulations, dated the 6th June, 1912 (operating as 
from the iBtr July, 1912) ). 

(«) Rag Fl^k Act, 1911 (1 & 2 Geo. 5, c. 52). s. 1(1). The issue of one 
set of regulations does not jirevent the Board from issuing a fresh set ; seen 
ibid.. B. 1 (2). 
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puramary conviction (/). Tbo expenses of enforcing the statutory 
provisions are defrayed as public health expenses {(f). 

Sub-Sect. 2. — In Lowlon. 

1149. If any person (1) establishes anew (/<) any of the following 
businesses, th.'it is to say, the business of blood-boiler, bone-boiler, 
manure manufacturer, soap-boiler (other than a business as herein- 
after described), tallow-melter, or knacker (i ) ; or (2) establishes 
anew (h), without the sanction of the London County Council (A;), any 
of the following businesses, that is to say, the business of fell- 
monger, soap-boiler (except a business in winch tallow or any animal 
fat or oil other than olein is not used by admixture with alkali for 
the production of soap), tripe-boiler, slaughterer of cattle or horses (/), 

(/) Rag Flock Act, 191 1 (1 & 2 Oeo. 5,c. 52), a. 1 (1). I'he penalty in the 
cassc ol a fu'st offence ia a fine not exceeding £10, or, in the case of a second 
or subsc(picnt offence, not exceeding £50 {ibid.). Aa to legal proceedings, 
compare pyi. :i67 et seq .ante. PersoiiB charged may plead a warranty if they 
prove (1) that they liave purchased the flock from a person resident in the 
United Kingdom, and got it with a warranty that it complied with tho 
prescribed standard of cleanliness, and (2) that they took steps to ascertain 
the truth of the warriinty and believed in it (Rag Flock Act, 1911 (1 & 2 
Geo. 5, c 52), s. 1 (.3) (a) ). The offender first charged may, on proving these 
facts, h.ive the vendor brought before the court and fineti. If impure flock 
is found in a person’s possession, the burden ia on him to prove that it was 
not intended for sale {tbid , s 1(4)) Sanitary authorities are compelled to 
enforce the Act, and have powers of inspection and taking samples, and 
iniiBl not be obstructed in the performance of their duties (ibid., s. 1 (5) ). 

{g) Ibid., R. 1 (6). Fines imposed go to the sanitary authority, and 
must bo credited to the fund wliich is charged for canning out the Act 
{ibid., s, I (7) ). As to such expenses, see pp. 380 — 382, anif. 

{h) A business is to be deemed to be establislied anew not only if it is 
established newly, but also if it is removed from ouo set ol premises to 
another, or if it is renewed on the same preraisos alter discontinuance for 
not less than iiiiio calendar months, or if the premises are enlarged with- 
out the sanction of the Loudon County (’ooiicil or of the City Corporation 
(see note (A:), mfra) ; but it is not to ho deemed to be established anew by 
reason only of change of ownership of the premises or their reconstruction 
without extension of area (Public Health (London) Act, 1891 (54 & 55 Viet, 
c. 76), 8. 19 (8) ). “ Premises ” is defined in the widest terms {ibid., a. 141). 
As to the general application of thiR Act, see title Metropolis, Vol. XX., 
pp. 465 et tseq. 

{i) The term “ knacker ” means a person whoso business it is to kill 
any horse, a.ss, mule, or cattle (including sheep, goats, and siviin') which 
ifl not killed for the pui’iiose of the flesli being used as butclier’s meat 
(Public Health (London) Act, 1891 (54 & .55 Viet. c. 76), s. 141) ; compare 

р. 561, ante ; note (1), infra. 

{k) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), h. 141). In 
the City of London the Corporation is substituted for the London County 
Council {ibid., s. 19 (10) ; City of London Sewers Act, 1897 (60 & 61 Viet. 

с. oxxxiii.), Rs. 3, 6, 7); and see title Metropolis. \oI. XX., pp. 459, 
469. The sanction is given by an order (Public Health (London) Act, 
1891 (54 & 55 Viet. o. 76), s. 19 (3) ), for which a fee not exceeding 40«. is 
chargeable {ibid , s. 19 (7) ). At least fourteen days before making such 
order the London County Council or Corporation must give certain notices 
and hear and consider any objections {tbid., s. 19 (3) ). 

(0 The expression “ slaughterer of cattle or horses ” means a person 
whose business it is to kill animals (as innote(t),«Mpra) for butcher’s meat 
(Public Health (London) Act. 1891 (54 & 55 Viet. c. 76), s. 19 (3) ). A 
market company which provided the neoe-ssary tackle and allowed others 
to slaugliter on its premises for a charge was held to carry ou the business 
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Sect. 10. or any other business which the London County Council may 
• Offensive declare by order, confirmed by the Local Government Board and 
Trades, published in the London Gazette, to be an offensive business (m), 
he is liable to a fine (n) not exceeding i ‘60 in respect of its establish- 
ment, and any person carrying on the business when established is 
liable to a fine (n) not exceeding JB 50 for every day during which he 
, so carries it on (o). 

Regulations 1160 . The London County Council {jt) may make bye-laws (7) for 
as to business regulating the conduct of any specified businesses (r), which are 
for the time being lawfully carried on, the structure of the premises 
^ ' on which any such business is being carried on, and the mode 

in which the application for sanction to establish a business 
must be made (s). Any such bye-law may empower a petty 
sessional court {t) by summary order {t) to deprive an offender of 

of slaughterers {Liverpool Cattle Marlet Co. v. Hodson (1867), L. R. 2 Q. B. 
131) ; and see note (u), p. 555, ante. 

(m) Under the Public Health (London) Act, 1891 (54 &, 55 Viet. c. 76), 
s. 19(1), and the Slaughterhouses, etc. (Metropolis) Act, 1874 (37 & 38 Viet. 

0. 67), s. 3, which was repealed by the Public Health (London) Act, 1891 
(54 & 55 Viet. c. 76), s. 142, and re-enacted as in the text, supra, the 
following businesses have been declared to bo offensive businesses : — 
animal charcoal manufacturer, blood-drier, catgut-maker, dresser of fish 
skins, fat meltcr or extractor, glue and size manufacturer, and gut-scraper, 

1. e., a business in which gut is cleansed, scraped or dealt with otherwise 
than for the manufacture of catgut. In London County Council v. Hirsch 
& Co. (1899), 81 L. T. 447, the soiting, repacking and selling of gut skins 
was lield not to come within the description of a gut-scrajper. The Public 
Health (Loudon) Act, 1891 (.54 & 55 Viet. c. 76), s. 142, contains a saving 
for orders and bye-laws made under any repealed enactment. 

(n) The recovery of fines is provided for by the Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76), s. 117 ; see title Mktkoi'Olis, Vol. XX., 
pp. 467, 468 ; and see pp. 367 et seq,, ante. 

( 0 ) Public Health (London) Act, 1891 (.54 & 55 Viet. o. 76), s. 19 (1), (2). 

(p) In the City of London the Corporation is substituted for the London 
County Council (Public Health (London) Act, 1891 (54 &, 55 "VTct. c 76), 
■. 19 (10) ; City of London Sewers Act, 1897 (60 & 61 Viet. c. cxxyiii ), 
Bs. 3, 6, 7) ; and see title Metropolis, Vol. XX,, pp. 459, 469. 

(7) As to the making, confirmation , etc. of bye-laws, see pp. 388 et seq., 
ante. Any sanitary authority oy person aggrieved by tho proposed bye- 
law may object to tho Local Government Board (Public Health (Loudon) 
Act, 1891 (54 & 55 Viet. o. 76), s. 19 (6) ). 

(r) As to the specified businesses, see the text, supra, and note {m), 
supra Bye-laws are in force in respect of all tho trades specified in the 
Public Health (Loijdon) Act; 1891 (54 & 65 Viet. c. 76), s. 19 (1). As to 
saving for bye-laws made before the commencement of the Pubho Health 
(Loudon) Act, 1891 (54 & 55 Viet. c. 76), see ibid., s. 142, and Local 
Government Act, 1888 (61 & 52 Viet. c. 41), s. 123. 

(s) Byc-laws under the Pubhc Health (London) Act, 1891 (54 & 55 
Viet. c. 76), B. 19 (4), prohibiting the occupier of a slaughter-house from 
slaughtering elsewlicre than in the slaughter-house, or slaughtering within 
public view or the view ot any other animal, were upheld, and the occupier 
was held to be liable for an offence committed by a servant without his 
knowledge and ag.unst his express orders {Collman v. MilU, [1897] 1 Q. B. 
396) ; and see ^itlo Master and Servant, Vol. XX., pp. 268, 259. A rule 
purporting to apply to a pound, separate from and not in the same street 
as the slaughter-house, was held ultra vires of a local Act which authorised 
the making ot amles lor the management uf any place used as a slaughter* 
house {NickUnsim v Xe-wman (1869), 33 J. P. 644). 

(0 See title MaOIStkate.s, Vol. XfX., p. 56.5. 
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the right of carrying on his business, and any person disobeying 
such order is liable to a fine not exceeding ^50 for every day of 
such disobedience (ii). 

U61. The London County Council (?*) and the Corporation (a) 
of the City of London nrny make bye-laws (h) for regulating the 
conduct of the businesses of a vendor of fried fish, a fish-curer, and 
a rag and bone dealer, and with respect to the business premises, 
apparatus, utensils, and ai^pliances (c). 

1152. Where any manufactory, building (r/), or promises (e) 
used for any trade, business, process, or manufacture causing 
efihivia is certified to the sanitary authority ( /’) by its medical 

(«) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 19 (4), (5). 
The recovery of fines is provided for by tfeid., ss. 117 — 119; see title 
Metkopolts, Vol. XX., p. 468 ; and sec pp, 367 et ante. It is the duty 
of each metropolitan borough council to enforce within its borough the 
bye-laws in force witli respect to slaughter-houses, knackers’ yards, and 
olTensive businesses, and for the performance of the duty it has a rij^ht of 
entry (see infra), and if it makes default in performing its duty the provisions 
of the Public Health (London) Act, 1891 (64 & 65 Viet. o. 76), apply as if 
it were a default under that Act (London Government Act, 1899 (62 & 63 
Viet. c. 14), 8. 6 (4) ) ; and see title Metropolis, Vol. XX , pp. 409, 469. 
The entry may be made at any hour by day (6 a m. to 9 p.m.), or when 
business is in progress or is usually earned on (Public Health (London) 
Act, 1891 (64 & 55 Viet. c. 76), ss. 20 (7), 141). 

(v) London County Council (Coneral Powers) Act, 1908 (8 Edw. 7, 
c. evii.), B. 3. The byc-laws made by the Loudon County Council apply 
to the administrative county of London, exclusive of the City and so much 
of the Customs Port of London os is within Hie County ; but they may be 
made to extend to so much of the Port as is within the County by an order 
of the Local Government Board {ibid., e. 11), 

(а) Defined in terms to signify the “ Common Council ” {ibid., s. 3). 

(б) When made by the London County Council the Public Health 
(London) Act, 1891 (54 & 65 Viet. c. 76), s. 114, applies (London County 
Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.), s. 9 (2) ) ; see title 
Metropolis, Vol. XX., p. 467. When made by the Corporation, the City 
of London (Public Health) Act, 1902 (2 Edw. 7, c. cxvi ), ss. 7—12, apply 
(London County Council (General Powers) Act, 1908 (8 Edw. 7, c. evii.), 
s. 9 (4) ). The bye-laws are confirmed by the Local Government Board ; 
but bye-laws made as regards any business carried on in a factory or 
workshop must be confirmed by the Secretary of State as well as the Local 
Government Board {ibid , s. 9 (6) ). 

(c) Ibid., a. 9 (11 There is a saving in the case of vendors of fried fish 
and curers of fried fish by which they are not required to alter existing 
premises, or alter or provide new fittings or apparatus, but, if they effect 
such alterations or make such new provision, then the byc-laws must be 
complied with {ibid., s. 9 (6) ). The bye-laws ore enforced by the sanitary 
authorities {ibid., a. 10), namely, the Coloration in the City and so much of 
the Customs Port of London as is within the County, the overseers of the 
Middle and Inner Temples, and the metropolitan borough councils (ibid., 
6. 3). Power of entry is conferred on the sanitary authority and its officers 
{ibid., B. 12). Penalties go to the prosecuting authority {ibid., a. 75) ; and 
see title Metropolis, Vol XX., p. 409. 

(d) The term ** building” includes the curtilage of a building and a 
building wholly or partly erected under statutory authority (Public Health 
(London) Act, 1891 (64& 66yict, o. 76), s. 141) ; and see noth (1), p. 416, ante. 

(e) Defined in the widest terms (Public Health (London) Act, 1891 
(64 & 56 Viet. C. 76), a. 141). 

(/) See note (p), p. 667, ante. As to stich businesses carried qh dutsids 
London, see p. 663, ante. 
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olficer of health, or by any two legally qualified medieal practi* 
tioiierH( 7 ), or by any ten iiihabitantB of the district, to be a nuisance 
or injurious or dangerous to the liealth (h) of any of the inhabitants, 
the authority must take proceedings (i) against the person carrying 
on the trade {k). 

The removal Of bouse refuse (1) and siniot refuse (?n) by a 
sanitary authority (a) when collected or deposited by it is deemed 
to be a business carried on by tlie sanitary authority within the 
above provision, and proceedings in relation to such business may 
be taken by the London County Council (o). 


Licences for 1153. A person carrying on the. business of a slaughterer of 

cow-houses' cattle or horses (/)), knackca* (q), or dairyman (0> who uses any 
and slaughter- 

(q) Sec note (q), p. .'563, ante. 

(h) It ia aufficjojit to prove that the effluvia are a nuisance ; see note (r), 

р. r>()3, ante, and the cases thoiem cited. 

(i) Either under the Summary Juiisdiction Acts or in the county court 
(Public liealth (London) Act, 1891 (.'54 & 65 A"ict. c. 76), s. 117) : see titles 
County Couuts, Vol. VIII , pp fill et seq. : Magistrates, Vol. XIX., 
up. 689 et seq ; Metropolis, Vol. XX , p. 468 ; and sec pp. 367 et seq , ante. 
Proceedings may also be taken in the lligh Court (Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76), s. 21 (3) ). Wheie the certified manufactory, 
building or premises is outside the district (and whether or not within the 
Metropolis), proceedings may be taken by the sanitary autliority, but, if 
summary, must be belorc a court having juiisdiction where the i)remiso,s 
arc situate {ibid , s. 21 (4), (5) ). Service of a notice under ibid., a. 4 (see 
title Nuisance, Vol XXL, pp. 567, 568), is not required {Bird v. St Mary 
AbboiVa, Kensington, Vestry, [1895] 1 Q. B. 912). If the sanitary authority, 
on receipt of a certificate, makes default in taking proceedings, the l^iondon 
County Council may institute them (Public Health (f^ondon) Act, 1891 (54 
& ,55 Viet c. 70), s. 100). 

(/c) Ibid , 8. 21 (1), (2) ; and, for the similar terms of the Public Health 
Act, 1875 (38 & 39 Viet. o. 55), s. 114, sec pp. 563, 564, ante. 

{1) Tlie term “house refuse” means ashes, cinders, breeze, rubbish, 
night-soil, and filth, but does not include ir.ade refuse {ie., the icfuse of 
any trade, manufacture, or business, or of any building iiiiiteiials) 
(Public Health (Loudon) Act, 1891 (54 & 55 Viet. c. 76), s. 141) ; see 
pp. 605, 606, 'post. 

(m) The term “street refuse” means dust, dirt, rubbish, mud, road- 
scrapings, ice, snow, and filth (Public Health (London) Act, 1891 (64 *Sc 65 
Viet. c. 76), 8. 141) ; see p. 609, pbsL 

(w) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469. As to scavenging, see pp. 605 et%€q , post. 

{o) Public Health (London) Act, 1891 (64 & 55 Viet. o. 76), s. 22 (1). 

ip) See note (1), p. 565, ante, • A licensed slaughterer must not be a dealer 
111 horses at the same time (Protection of Animals Act, 191 1 (1 &; 2 Geo. 5, 

с. 27), 8. 0) ; see title Animals, Vol I., p. 413. 

{q) See note (i), p 565, ante. A knacker in London must comply with 
the provisions of the Protection of Animals Act, 1011 (1 & 2 Geo. 5, 
c. 27), Bs. 5, 0, Soked. I ; aoe note (p), supra, and, as to knackers, see p. 565, 
artte. 

(r) The terra “ dairyman ” includes any cowkeoper, purveyor of milk, or 
occupier of a dairy, and “ dairy ” includes any farm, farmhouse, cowshed, 
milk -store, milk-shop, or other place from which milk is supplied, or in 
which milk is kqpt for purposes of sale (Public Health (London) Act, 1891 
(54 & 66 Viet. 0 . 76), 8. 141). A farmer who kept cows and used their mUk 
solely to fatten calves was held not to be a “ cowkeeper ” or ” dairyman ** 
BO as to require his cowhouse to be licensed ( UmfrevtUe v. London Coimty 
Ooimeil (1806), 66 L. J. (q. b.) 177) ; and see title Pood and Drugs. 
Vol. XV., p. 64. note {g). 
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premises («) in London (outside the City of London) as a slaughter- 
house (t), or knacker’s yard (t), or a cowliouse or place for the 
keeping of cows, without a licence from the London County 
Council (n), is liable for each offence to a fine not exceeding £5 (v), 
and the fact that cattle have been taken into unlicensed premises is 
prmd facie evidence that an offence has been committed. 

A licence expires on such day in every year as the London County 
Council fixes, and wdicn first granted expires on the day so fixed 
which secondly occurs after the grant of the licence (a). A fee not 
exceeding 5.s\, to be carried to the county fund, may be charged for 
the licence {h). 

1154. No person may, under a penalty not exceeding £50, 
and a like penalty for every day after conviction, use any yard, 
building, or other premihcs (c) for receiving or keeping horsi's for 
slaughter, or dead horses, without a licence from the London 
County Council to use such premises (c). 


(«) Dotinod in tlio widest terms by the Public Health (London) Act, 1891 
(54 & 55 Viet. c. 76), s. 141. 

(<) The terras “ slaughter-house ” and knacker's yard ” are respectively 
defined to mean any building or place used lor the purpose of the business's 
of a slaughterer of cattle or horses, or the business of a knacker, as the 
ease may be (ibul ). As to knackers, see, Jurlher. pp. 565 el seq.,nvlt\ 

(?t) All occupier of a licensed slaughter-house may, on couviclion for 
certain offences as to unsound food, have his licence cancollod by the court 
(Public Health (London) Act. 1891 (54 & 55 Vict. c 76), s. 47 (5) ) ; see 
title Food and Duugs, Vol. XV., pp. 42, 43 

(m) 'I'lio recovery of fines is provided for by the Public Health (Ijoudon) 
Act, 1891 (54 & 55 Viet. c. 76), ss. 117 — 119; see title Metropolis, 
Vol. XX., p- 468. As to legal proceedings, see also pp. .367 e.t seq., ante. 

(а) London County Council (General Powers) Act, 1903 (3 Edw. 7, 
c. clxxxvii.), B. 53. A liecncc is subject to tho same provisions as licences 
ior slaughter -houses and knackers’ yards (see note (6), infra). It does not 
entitle the owner to cany on tliose busme.sses, and licensed slaughterers or 
knackers may use their premises wit.ljout a licence under this enactniont 
(London County Council (General Powers) Act, 1903 (3 Edw. 7, c clxxxvii ), 
s. 53 (2) ). 

(б) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s 20 (1), (2). 
Not less than fourteen days before a licence is granted or renewed, notice 
of the intention to apply for it must be served on the sanitary authority (see 
utle MBTROPOLisi Vol. XX, pp. 408, 409), and the samtaiy authority 
may show cause against the grant or renewal. Seven days’ previous notice 
of the objection to a roiicw'arnmst be served on the applicant ; hut whore 
it has not been so served tho London (-ouniy Council may direct notice 
to be served, and adjourn the question of tho renewal to a future day. 
Where a committee of the London County Council refuse the renewal of 
any licence, the London County Council must, on written application made 
within seven days after such deterininatiou is made known to the applicant, 
hear the applicant against such refusal (Public Health (Loudon) Act, 1891 
(54 & 55 Viet, c 76), s. 20 (3) — (6) ). ’J’he provisions of ibid., s. 20, do not 
apply to slaughter-houses erected in tlie Metropolitan (kittle Market [ibid., 
8 . 20 ( 8 ) ). 

(c) Within the administrative county of Loudon (Londqp County Council 
(General Powers) Act, 1903 (3 Edw. 7, c. clxxxvii.), ss. 3, 53 (1) ), exclusive 
of tho City of Ijondon [ibid., s. 66). 1’he provision applies only to places 
over which a proprietary or gwa^i-proprietary right is exerewed, and not to 
public plares [Hailey v. TjMeman, [lOlOj 2 K. B. 30). 
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Public Health and Local Administration. 

1155. The provisions of the Rag Flock Act, 1911 (d), apply in the 
Metropolis. 

Sect. 11. — Petroleum and Certain Other Inflammable Substances, 
Sub-Sect. 1. — In General. 

1156. The transit, storage, and sale of petroleum and certain 
other inflammable substances (e), including carbide of calcium, are 
regulated by the Petroleum Acts, 1871 to 1881 (/) (frequently 
referred to in this section of the title as “ the Petroleum Acts ”), 
the execution of which is entrusted to “the harbour authority” in 
any harbour {g), to the Court of Aldermen in the City of London (/i), 
to the London County Council in the County of London (i), and in 
other places to the corporation or urban or rural district council, as 
the case may be (k). 

1157. Petroleum as used in the Ihitroleum Acts (/) moans 
any rock oil, Rangoon oil, Burmah oil, oil made from petro- 
leum, coal, schist, shale, peat, or othei bituminous substance, 
and any products of petroleum or any of the above-mentioned 
oils (Z), which, when tested in the prescribed manner (m), give off 
an inflammable vapour at a temperature of less than 78'^ of 
Fahrenheit’s thermometer (w). 

The Petroleum Acts (/) or any part thereof may bo applied with 
certain modifications to any other substance by Order in Council, 
and thereupon such substances are deemed to be included in the 
definition of petroleum given above (o). In exercise of this power, 


(d) 1 & 2 Geo. 5, c. 52 ; sec p 664, ante. 

(e) As to nuisances from the storage of inflammable substances generally, 
see Ji. V. Lister (1857), Dears. &B. 209 ; Hepburn v. Lordan (1865), 2 Horn. 
& M. 345 ; St. Helens Corporation 'V. United Alkali Co. (1901), Times, 19th 
June ; title Nuisance, Vol. XXI., p. 630. As to the manufacture and 
keeping of explosive substances, see title Explosive.?, Vol. XIV., pp. I’.e i 
et seq. 

if) These Acts are the Petroleum Act, *1871 (34 & 35 Viet. c. 105), which 
was originally a temporary enactment, but has been continued indefinitely 
by the Petroleum Act, 1879 (42 & 43 Viet. c. 47), s. 4 ; the Petroleum Act, 
1879 (42 & 43 Vict c. 47) ; a*id the Petroleum (Hawkers) Act, 1881 (44 & 45 
Viet. o. 67). The powers given by these Acts are in addition to and not in 
derogation of any other powers conferred on any local or harbour authority, 
and nothing in the Acts exempts any person from any penalty to which 
he would otherwise he subject in respect of a nuisance (Petroleum Act, 1871 
(34 & 36 Vict. c. 10:>), s. 16). 

(a) See p. 671, jml. 

(h) See title Metuopolis, Vol. XX., p. 424. 

(i) Ibid., pp. 393, 401. 

ik) Petrol^fum Art, 1871 (34 & 35 Vict. c. 106), s. 8 ; Public Health Act, 
1876 (38 & 39 Vict. c. 66), ss. 6, 10, 313 ; Local Government Act, 1888 
(61 & 62 Vict. c. 41), 8. 40 ; Local Government Act, 1894 (66 & 67 Vict. 
c. 73), ss. 21, 27, 32; and see title Local Government, Vol. XIX., 
pp. 262, 302, 32«. 

(l) Petroleum Act. 1871 (34 & 35 Vict. c. 106), s. 3. 

(m) See p. 677# post. 

(») Petroleum Act, 1 879 (42 & 43 Vict. c. 47), R. 2, oveiTuling the decision 
in Jones V. i^ook (1871), L. ii 6 Q. H. 506. 

( 0 ) Petroleum Art. 1871 (34 (k 35 Vict. c. 106), s. 14. 



Part V.— Provisions in Respect of Paeticttlab Matters. 


671 


the Petroleum Acts ( p) have bcsen applied to carbide of calcium {(j) 
and to mixtures of petroleum (/•). 

Sub-Sect. 2. - Petroleum in Narhours. 

1158 . The expression “ harbour ” («) means any harbour properly 
BO called, whether natural or artificial, and any port, h^ven, 
estuary, tidal river or other river, canal (t) or inland navigation 
navigated by sea-going ships (7t)» t^-wy dock (?;), pier, jetty, or 
other works in or at which ships do or can ship or unship goods (u) 
or passengers ; and the expression “ harbour authority ” includes 
any persons or person being or claiming to be proprietors or pro- 
prietor of or entrusted with the duty or invested with the power 
of improving, niairitaining, or managing any harbour (h). 

1159 . The owner or master of every ship (c) carrying a cargo any 
part of which consists of petroleum (d) must on entering a harbour 
give notice of the nature of such cargo to the harbour authority. If 
such notice is not given, the owner and master of the ship edch 
incur a penalty not exceeding the sum of M500, unless it is shown 
to the satisfaction of the court that neither the owner nor the 
master knew the nature of the goods to which the proceedings 
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(p) See note ( f), p. 570, ante. 

Iq) Order in Council, 81 h A unjust, 1911. 

(r) Order in Council, 7th May, 1907. The Petroleum Acts (see noie(/), 

р. 570, ante) generally apply to any mixture of petroleum with any other 
substance which, when tested, gives off an inflammable vapour at a 
temperature of less than 73® Pahr., whether such mixture be liquid, 
viscous, or solid, in the same manner as if such mixture were petroleum 
to which the Petroleum Acts apply {ibid. ; see London County Council v. 
Uolsapfela Compositions Co. (1899), 68 L. J. (q. b ) 886). Wherever in the 
Petroleum Acts, or in any order, bye-laws, oi licence issued thereunder, a 
quantity is specified in gallons or pints, such quantity must, in the case of 
a solid petroleum mixture, be read as thougii the weight of ten pounds 
were substituted for a gallon and of one pound for a pint (Order in 
Council, 7th May, 1907). 

(u) For the purposes of the Petroleum Acts (see note (/ ), p. 670, ante). 
For other definitions of “harbour,” see titles Factories and Shops, 
Vol. XIV., p. 484, note {1c); Shipping and Navigation; Waters and 
WaTERCOURkSES. 

(<) As to canals, we titles Railways and Canals, pp. 799 cf seq., post ; 
Waters and Watercourses. 

(ti) As to sea-going ships generally, and the duty of the master of the 
ship in respect of safety of the cargo and passengers, see title Shippino 
AND Navigation. 

{v) For dehuilions of “ dock,” compare titles Factories and Shops, 
Vol. XIV., pp. 483, note (c), 484 note («) ; Waters and Watercourses. 

(а) For deunitions of “ wharf,” compare titles Factories and S^ops, 
Vol. XIV., p. 483, note(d); Waters and Watercourses. 

(б) Petroleum Act, 1871 (34 & 45 Viet. o. 106), s. 2. As to harbour 
authorities generally, see titles Shipping and Navigation ; Waters and 
Watercourses. 

(o) ” Ship ” includes every description of vessel used tin navigation, 
whether propelled by oars or otherwise (Petroleum Act, 1871 (34 & 36 Vidt. 

с. 106), B. 2). For other definitions of ” ships,” eonmare titles Exe^lOBIves, 

Vol. XIV., p. 359; Factories and Shops, Vol. ilV.. p. 484, note (i); 
Ferries, Vol. XIV., p. 664 ; Shipping and Navigation. » 

(d) For definition of petroleum,” s<*e p.* 670,' artUn ■ 
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relate, nor could with reasonable diligence have obtained such 
knowledge (e). 

1160. Every luirhour authority must frame and submit for con- 
rirnmtion to the l^oard of Trade bye-laws for regulating the place or 
places tit which ships carrying petroleum are to lie moored in the 
iitirbour and are to land their cargo, and for regiiltitiug the time 
and mode of, and the precautions to be taken on, siieh landing (/). 
The authority must publish the bye-laws so frtinied with a notice of 
their intention to apply for coniirmation (//). Tlie IJoard of Trade 
may confirm such byc-law's with nr without any oniis.sion, tidditioii, 
or alter, ition, or may disallow them (/;). C’ontirmed hye-laws must 
be publislied by the authority in such manner as tlie JJoard directs, 
and may he altered or repealed by bye-laws made in like manner. 
The iioard may itself make bye-laws in default of a harbour 
authority (//). 

1161. VVlioH! any ship or cargo is nioonid, landed, or otherwise 
dealt with in coiitraveution of any b>e-law, tlie owner and maste.r of 
such sliii), or the owner of sucdi cargo, :i s the case may he, each 
incur a penalty not exceeding iI50 for each day of contravention ; 
and the harbour master or any other person acting under the orders 
of the harbour authority may causi^ such sliii) or cargo to bii 
removed, at tlie owner’s expense (A), to such place as m.iy he in 
conformity wdth the bvo-law 

Sub-Sect. ,‘1 . — Ttaimt ami Stonuje. 

1162. Where any petroleum (/) is (1) kept at any 2 >h^ee (‘\cept 
during the seven days next after it has been im^iorted, or (2) is sent 
or convoyed by land or water between any two iilaccs iii the Lhiitod 
Kingdom, or (3) is sold or exposed for sale(/i), the vessel containing 
such petroleum must li.ive attached thereto (/) a label in conspicuous 
characters, stating tlie descrijition of the petroleum, witli the 
addition of the words “highly jnrtaiiiiiialili',” and witli the addition, 

(e) Petroleum Act, 1871 (34 & 3.5 Viet, c 105), s. 6. This provision 
applies to mixtures of potroieum and to carbide of calcium. For form «>f 
notice, see Eiu*yclopa?dia of Forii\s and Precedents, Vol. VI., p. 354. As 
to legal proceedings, sec p. 580, post. 

if) The Board of Trade has tramed a model code of such bye-laws ; and 
see Encyclopieclijt of Forms and Precedents, Vol. VI., pp. 336 — 338. As 
to bye-laws generally, see pp. 388 et seq., ante. 

(g) Petroleum Act. 1871 (3^ & 35 Viet. c. 105), a. 4. 

(A) The expenses 'of removal ai-e recoverable in the same manner as 
penalties (Petroleum Act, 1871 (34 Sc 35 Viet. c. 105), s. 4) ; see p. 580, posf. 

(i) For definition of “ petroleum,” see p. 570, ante. This provision, with 
a modification as to the words on tho label, applies to mixtures of petr'>- 
leum which must bo labelled with the name of tho mixture and the 
words “ Petroleum mixture giving off an mflamrnablo heavy vapour,” and 
“Not to be exposed near a flame” (Order in Council, 7th May, 1907), 
and to carbide of calcium, which must be labelled “ Carbide of calcium. 
Dangerous if not kept dry. The contents of this package are liable if 
brought into contact with moisture to give off a highly inflammable gas ” 
(Order in Council, 8th August, 1911). In both cases the additional matter 
stated in the text, infra, must appear. 

(fc) As to the meaning of “ exposed for sale,” compare title Food and 
Drugs, Vol. XV., p. 67, note (c). 

(1) Compare title Food and Drugs, Vol. XVI., p- 66, note (6). 
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in the cabe of (1) a vessel kept, of the name and address of the 
consignee or owner; (2) a vessel sent or conveyed, of the name and 
address of the sender ; (8) a vessel sold or exposed for sale, of the 
name and address of the vendor (//;). 

All petroleum kept, sent, conveyed, sold, or exj)ospd for sale in 
contravenlion of this re((uirement is liable, together wdth the vessel 
containing it, to be forfeited, and in addition the person keeping, 
bending, selling, or exposing for sale the siime is, for each offence, 
liable to a penalty not exceeding £5 (/)/). 

1163. Petroleum, as a rule(u), must not be kept unless in pur- 
suance of a licence from the local authority (o), and all petroleum 
kept in contravention of this provision, together with the vesstd 
containing it, is liable to be forfeited, and the occupier of the place 
in wdiicli such p(;Lroleum is so ke.pt is liable to a penalty not exceed- 
ing t'20 a day ( //). 

This iirovision does not apjdy to any petrobiuni kept either for 
private use or for sale, if it is kept in separate glass, earthen- 
ware, or metal vessels, each containing not more than a pint, and 
securely stopped, and the aggregate amount kept, supposing the 
whole conleiils of the vessels to be in bulk, does not exceed three 
gallons (jj). 

1164. The ({uaiitity of carbide of calcium which may be k(!pt 
without a licence is (1) where the carbide is kept in separate 
hennetically-c'loscd iiudul vessels contaming net more than 1 11). 
each, 0 Ihs. ; (2) wlu're coitiiin prescnbetl conditions (q) arc observed, 
28 Ills. (/•); (3) where the carbide is kept by a general liglit- 

’ (»M) Petroleum Act, 1871 (34 & 35 Vict. c. 105), s. 0. 

(h) For the exceptions to the rule, wo the text, ttifni. 

(o) As to the local anthoiity, see p. 570, ante As to licences, see 
])p. 574, 575, po.tt. 

(v) Petroleum Act, 1871 (34 & 35 Vict c 105), s 7. A person licensed 
to Keep petioleuni may hawk it, and corulitions m ;i licence iuconsisteiic 
with the statutory provisions as to hawking are void ; see pp 575 ct , 
post. For a luithcr cvccjition in lavour of jietroloum kept for use m 
motor cars, see p. 574, poi.t Thes London County Council and City 
Corporation have Jurther powers as to regisiraiion of petroleum oil 
depots (rjoiidoii County Council (Gcneial Powers) Act, 1912 (2 & 3 Geo. 5, 
o civ.) Part II. 'riie Act relates to petroleum with a flash point between 
7y’ and 150^ (iTud., s. 4). 

{q) The conditions are as follows : — (1) The carbide must be kept only 
in a metal vessel or vessels hermetically closed at all times when the carbide 
is not actually being placed in or withdrawn from such vessel or vessels ; 
(2) the vessels containing carbide must bo kept in a dry and well -ventilated 
place ; (3) duo precautions must be taken to prevent unautliorisod persons 
from having access to the carbide ; (4) notice must bo given of such keep- 
ing to the local authority, and free access must be alVorded to its duly 
authorised inspector to inspect the portion of the premises where the carbide 
is kept and the generator is situated. Where a fixed generator is used on 
the premises (5) there must be exhibited near the generator a certificate 
signed by the maker or supplier of the generator that the generator complies 
with the regulations as to acetylene generators issued iby the British 
Acetylene Association ; (6) full and detailed instructions as to the care and 
use of the generator must be kept constantly posted up in snob placa as 
to bo conveniently referred to by the generator attendant (Order in Cooncil, 
8th August, 1911). 

(r) Order in Council, 8th August, 1911. 
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house authority («), such quantity as may be re«iuired for its 
2 )urposoB (0* 

1165. The quantity of any petroleum mixture which may be 
kept without licence, ami tho conditions of such keejung, are as 
follows : — (1) Where it is sufficiently liquid to 1)0 measured by liquid 
measure, the quantity and the conditions of keeping are those 
specified for potrolemn to wliich ibe Petroleum Acts(<f) apply (v); 
(2) where it is solid or otherwise unsniiable to be measured by liquid 
measure, tlie quantity wliicli may be kept without licence must 
not exceed 30 lbs., whicli may only be so kept if it is enclosed «in 
hermetically-sealed packages or vessels containing eacli not more 
than 1 lb. (w). 

1166. Petroleum .spirit for light locomotives, when kept or used 
in conformity with ilie regulations of tlie Secretary of State, or by 
authority of a Goveinment department, is excmipt from licence 

1167. Licences are valid if signed by two or more of tlie persons 
constituting the local authority («), or c eculed in any other way 
in which other licences, if any, granted by such autlioniy are 
executed ; and they may lie giaiited for a limited time and may be 
subject to renewal or not in such manner as the local authority 
thinks necessary (h). The local authority may charge for oacli licjence 
a sum not exceeding rj8.{h). A licence may contain sucli conditions 
as to the mode of storage, the nature and situation of the premises 

(») As defined by iho Merchant Hhipping Aol, 1804 (f)? & 58 Viet, 
c. 60) ; Bce title ShicpiNG akd N \vig\tion. In addition to the conditions 
mentioned in riotofiy), p. .573, tmte, the lighthouse authority must keep tho 
vessels containing the oarfiidc in a dry and wcll-ventilatod building, 
detached from a dwelling-house or separated therefrom by a suhstaulial 
partilioii having no opening, and no artificial light capable of igniting 
inflammable vapour must be taken into the building (Order in Council, 
8th August, 1911). 

(t) Ibid. 

(a) For a list of tho Petroleum Acts, see note (/), p. 570, ante. 

(v) 3ee p. 573, ante. * 

(w) Order in Council, 7th May* 1907. 

(x) Regulations, dated 3l8t .July, 1907 (Stat. R. & O , 1907, p. 424), 
made under tho Locomotives on Highways Act, 1896 (69 & 60 Viet. c. 36), 
8. 5, The regulation? exempt petroleum spirit, kept in quantity not 
exceeding 00 gallons at one^ time and in a proper storehouse, for use in 
motor cars. Hut tlie regulations do not apply to petroleum spirit which is 
kept for sale, or partly for sal© and partly for use on light locomotives 
{ibid., regulation 2). A licence imder the Petroleum Act, 1871 (34 &; 35 
Viet. c. 106), may bo granted for a special reason to a person keeping 
petroleum spirit for tho purposes of light locomotives {ibid., regulation 3). 
It waa held i» Godfrey v. Napier (1901), 18 T. L. R. 31, that a licence 
under the Petroleum Act, 1871 (34 & 35 Viet. c. 105), is not required for 
petroleum kept and used in conformity with the regulations of the Secretary 
of State. For the Locomotives on Highways Act, 1896 (59 & 60 Viot. c. 36), 
and motor-car traflic, see title Street and Aerial Traffic. 

(а) As to thfr local authority, see p. 670, ante. For form of licence, see 
Encyclopaedia of Forms and Precedents, Vol. XI., p. 44. 

(б) Petroleum Act, 1871 (34 & 36 Viet. c. 106), s. 9. The conditions of a 
licence must not be inconsistent with the provisions as to hawking ; see 
pp. .576 et eeq.fpost. For form of certifloato of refusal, see Encyclopcedia 
of Forms and Precedents, Vol. XT., p. 46. 
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in which and the nature of the goods with which petroleum is to be Sect. ii. 
stored, the facilities for the testing of such petroleum from time to Petroleum 
time, the mode 9f carrying such petroleum within the district of the Certain 
licensing authority, and generally as to the safe keeping of such 
j^troleum as may seem expedient to the local authority (c). Any 
licensee violating any of the conditions of his licence is deemed to be 
an unlicensed person (c). • — 

U68. If the local authority refuses a licence, or grants the same Refusal or 
only on conditions witli wliich tlie applicant is dissatisfied, it must, conditional 
if lie so requires, deliver to him in wTiting, under tlio hand or" hands ScSce° 
of one or more of the persons constituting the local authorit}^ a 
certificate of the grounds on which it refused the licence or aniioxed 
conditions to its grant QI). 

The applicant witliin ten days from the delivery of the certificate Appeal to 
may transmit it to a Secretary of State, together with a memorial, *** 

praying that the licence may lie granted, or that the conditions may 
not be imposed or m.iy bo altered or modified in the manner set 
forth in the memorial (d). 

The Secretary of State may, on considt -ration of such memorial Powers of 
and certificate, and, if he tlnnks it necessary or dcisirable, after duo 
inquiry and a report by such person as he may appoint for that ‘ ^ 
purpose, grant tho licence, either absolutely or with such conditions 
as he thinks fit, or alter or modify the conditions imposed hy the 
local authority ; and sueli licence, when certified under tho hand of 
a Secretary of State, is to all intents as valid as if granted by the 
local authority (d). 


Si U-Sli( T. 1 lfau>f,ing {e). 

1169 . A person is deemed to hawk petroleum if by himself or his whaUon- 
servants lie goes about carrying petroleum to sell, whether going 
from town to town or to otlicr person’s houses, or selling it in the 
streets of ilie place of bis residence or otherwise, and wl’ether with 
or without any horse or otlier beast hearing or drawing burden (/ 

1170 - Any person who is licensed to keep petroleum may, subject i\,wei to 
to the enactments in force wdtli respect to hawkers and pedlars (7), hawk, 
hawk such petroleum by himself or his servants (//) ; but this 


( 0 ) Petroleum Acjt, 1871 (34 & 35 Viet c. 105), s. 9. 

(d) Ibid., 8. 10. For form of mem<uial, see Encyclopaedia of Forma and 
Precedents, Vol. XI., p. 40. 

(fl) The iirovisiona relating to liawkiug icferred to in the text, infra, do 
not apply to carbide of calcium (Order in Council, 8tli August, I9ll). 
The effect is that carbide of calcium stands in the same position with 
respect to hawking as petroleum did belme tho passing of the Petroleum 
(Hawkers) Act, 1881 (44 & 45 Viet. c. 07) ; see note {h), infm. 

(/) Petroleum (Hawkers) Act, 1881 (It & 45 Viet. 0 . 07), s. 6; compare 
title Maickets and Faiks, Vol. XX., pp. 55 ei seq. ; and see ibid , note {h). 
( 9 ) See title Markets and Fairs, Vol. XX., pp. 55 et seq. 

(h) Petroleum (Hawkers) Act, 1881 (44 & 45 Viet. c. 67), s. 1. Before 
the passing of this Act a person, licensed to keep ]>etroleiini upon certain 
, promises and under eert'un (‘ouditions, who hawked it in a eait was con- 
victed of unlawfully keeping petroleum not in piirsnain'H of a lii'-enra 
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provision does not authorise the hawking of petroleum within the 
limits of any municipal borough in which, by any lawful authority, 
such hawking has been forbidden (i). 

1171. Any i)eiroloum other than that to which the Petroleum 
Acts (k) apply (1), while in any carriage (?«) used for the hawking of 
petroleum to which the Acts apply, is, for the purposes of the 
provisions relating to hawking (?i), to be deemed to be petroleum to 
which the Acts apply (o). 

1172. Any conditions annexed to a licence (p), so far as tlioy are 
inconsistent with the provisions relating to hawking ((/), are void, 
but otherwise nothing in the conditions affects the application to a 
licensee of the rctroleum Acts (r), or of any licence granted there- 
under (s). 

1173. With respect to the hawking of petroleum, the following 
regulations (A) must be observed (1) 'I'lio amount of jietroloum con- 
veyed at one time in any one carriage (m) must not exceed *20 gjillons ; 
(2) the petroleum must be conveyed in a ;1 os(h1 vessel so constructed 
as to be free from leakage ; (3) the carnage must bo so ventilated 
as to prevent any evaporation from the petroleum mixing w’ith the 
air in or about the carriage in such iiroiiortion as to iiroduce, or bo 
liable to jirodiice, an explosive mixture; (4) any fire or light, or any 
article of an explosive or highly nillamiiiable imtiivc, must not 1)0 
brought into or dangerously near to the carriage in wiiich the vessels 
containing the petroleum are conveyed ; (5) tli(u*.ariiage must be so 
construct'd or fitted that the pc'lroleum cannot escape Ihereirom in 
the form of li(\uid, whether ignited or otherwise ; (G) proper care 


{Coleynan v (loUInmith (1879), -Ul J. 1* 718) 'I'hc Ilawkora Act, J8S8 
(ol & .52 A’^ict. c. 33), applies to the Jiawkixig of petroleum, and a licenco 
under ibid , s. G, is neoessaiy. A Nhopkeepor who took casks ot petroleum 
in a cart to customers on certain days, without knowing beforehand what, 
(juantity (if any) each might require, was held to bo a haw ker lor whom a 
licenco w'-as iiecos.s.-iry {O'Jfca v. Crovihvrsl (1899), 68 L. .1 (Q. b.) Gofi) ; 
see Holland v. ]/all (1902), 86 L- T. 355 ; and see titles Markkts ani> 
Fairs, Vol. XX., pp. 55 et seq ; Ukvemu*:. 

(i) Petroleum (Hawkers) Act, 1881 (44 &; 45 Viet. c. 67), s. 6. 

(fc) For a list of the, Petrol cum jVets, see m)fc (/), p. 570, un/c. 

(Z) As to such petroleum, see p 570, onie. 

(wi) The expression “carnage” includes any eaniag(‘, waggon, cart, 
truck, vehicle, or other means of conveyance by land, in whatever nianiier 
the same may bo drawn or propelled (Petroleum (Hawkers) Act, 1881 
(44 & 45 Viet c 67), s. 6). 

(n) As to such provisions, see the text, supra, and the text, infra. 

(o) Petroleum (Hawkers) Act, 1881 (44 & 45 Viet. c. 67), s. 2. The 
effect is that while in the carriage the other petroleum is subject to the 
regulations applicable, and, if the Peti oleum (Hawkers) Act, 1881 (44 & 45 
A^ict. 0 . 67), 8. 2,18 contravened, is liable to forfeiture. As to forfeituie, 
see p. 577, post. 

(p) As to pcytroh'um licences, see pp. 574, 575, ante. 

iq) I’ho words aie “ inconsistent with this Act,” that is, the Petroleum 
(Hawkers) Act, IHSI (44 & 45 Viet. c. 67). 

(r) For a list oi the Petroleum Acts, see note (/), p- f>70, ante. 

(n) IVtroleum (Hawkers) Act, 1881 (44 A. 45 Vu'1. c. 07), B. .3. 

it) /hid , B. 2. 
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mast be taken to prevent any petroleum escaping into any part of a 
house or building, or of the curtilage thereof, or into a drain or 
sewer ; (7) the petroleum must be stored in some premises licensed 
for keeping of petroleum and in accordance with the licence (a) for 
such premises, l^th every night and also when the petroleum is not in 
the course of being hawked ; (8) all due precautions must be taken for 
the prevention of accidents by fire or explosion, and for preventing 
unauthorised persons having access to the vessels containing the 
petroleum, and every person concerned in hawking the petroleum 
must abstain from any act whatever which tends to cause fire or 
explosion, and is not reasonably necessary for the purpose of such 
hawking ; (9) no article or substance of an explosive or inflammable 
character other than petroleum, nor any article liable to cause or 
communicate fire or explosion, must be in the carriage while such 
carriage is being used for the purpose of hawking petroleum (h). 

In the event of any contravention of these provisions with refer- 
ence to any petroleum, the petroleum, together with the vessels con- 
taining and the carriage conveying it, are liable to be forfeited, and, 
in addition thereto, the licensee by whom or by whose servants the 
petroleum was being hawked is liable on summary conviction (c) to 
a penalty not exceeding (h). 

But where a servant of the licensee or other person has in 
fact committed the offence, he is liable to tiio same penalty as if Ikj 
were the licensee; and where the licensee is charged with an 
offence, he is entitled upon information duly laid by him to have 
any other person whom ho charges as the actual offender brought 
before the court, and if he proves to the satisfaction of the court 
that he had used due diligence to enforce the provisions, and that 
the other person had committed the offence in question without his 
knowledge, consent, or connivance, the other person must be 
summarily convicted of such offence, and the licensee exempt from 
any penalty (h). 

Suu-Skct. 6. — Sampling, Testtmj, ami Seizwe. 

1174 . Any ofticor authorised by the local authority (d) may pur- 
chase any petroleum from a dealer, or may, on producing a copy 
of his appointment, purporting to be certified by the clerk or some 
member of the local authority, or producing some other sufficient 
authority, require the dealer to show him all places, and all vessels 
in which any petroleum in his possession is kept, and to give him 
samples of such petroleum on payment of their value (e). When 
the officer has taken samples of petroleum, he may declare in writing 
to the dealer that he is about to test them, or cause them to be 
tested (/), and may do so at any convenient place at such reasonable 

(a) As to such licences, see p. 574, ante. 

\b) Petroleum (Hawkers) Act, 1881 (44 & 46 Viet. o. 6), s. 2. 

(c) As to proceedings before courts of summary jurisdiction, see title 

Maoistbatbs, Vol. XfX., pp. 58U et eeq. * 

(d) As to tiio local authority, see p. 670, ante, 

(e) Petroleum Act, 1871 (34 & 36 Viet. c. 106), s. 11. 

(/) A specification of the test apparatus, giving a full technical desenp- 
f tion of its details, is contained in we Petroleum Act, 1870 (42 & 43 Viet. 

• H.L.— xxni. U 
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time as he may appoint, and the dealer or any person appointed by 
him may bo present at the testing {g). If it appears to the officer or 
other person so testing that the petroleum from which such samples 
have been taken is petroleum to which the Petroleum Acts(h) 
apply (i), such officer or other person may certify such fact, and the 
certificate so given is receivable as evidence in any proceedings (/c) 
that may be taken against a dealer in petroleum (/). A dealer 
proceeded against may, however, give evidence in proof that such 
certificate is incorrect, and thereupon the court may appoint a 
person skilled in testing petroleum to examine the samples to which 
such certificate relates, and to declare whether it is correct or 
incorrect (Z). 

Any expenses incurred in testing any petroleum of such dealer 
under these provisions, on the conviction of the dealer, are deemed to 
be a portion of the costs of the proceedings against him, and must 
be paid by him accordingly ; in any other event such expenses are 
paid by the local authority (2). 

1175. Any dealer who refuses to show to any officer authorised by 
the local authority any place or any of tin vessels in which petroleum 
in his i^ossession is kept, or to give him such assistance as ho may 


c. 47), Sched. I. A modified form of apparatus is prescribed for testing 
some kinds of mixtures of petroleum ; see note (i), infra. The foe for 
verification is such fee, not exceeding 5»., as the Boaid of Trade from 
time to time prescribes, such fees being paid into the Exchequer ; the 
verification mark is to bo approved by the Board of Trade and notified 
in the London Gazette (Petroleum Act, 1879 (42 & 43 Vict. c. 47), s. 3). 
The Order of the Board of Trade dated 1st January, 1880 (Slat. It. & 0. 
Rev., Vol. X., Petroleum, p. 1), prescribed a fee of 6s., and its notice of the 
same date (ibid.) approved a mark. A model of the apparatus for testing 
petroleum is deposited at the Weights and Measures Department of the 
Board of Trade (see title Weights and Measures), which will, on pay- 
ment of a fee of 5s., cause to bo compaiod with such model and verified 
any apparatus constructed in accordance with the statutory i>ro visions 
which is submitted for the purpose, and. if it is found correct will 
stamp it with the approved^ mark. An apparatus for t( sting petroleum 
purporting to be stamped with such mark is, until the contrary is proved, 
to he deemed to have been verified by the Board (Petroleum Act, 1879 
(42 & 43 Vict. c. 47), s. 3). 

(a) Petroleum Act, 18t)l (34 & 35 Vict. c. 105), s. 11. 

(a) For a list of the Petroleum Acte, see note (/), p. 570, ante. 

(i) See p. 570, ante. The provisions as to testing do not apply at all to 
carbide of calcium (Order in Council, 8th August, 1911, and, as regards 
petroleum mixtures, are modified in respect to (1) liquid mixtures ; 
(2) viscous and sedimentary mixtures ; and (3) solid mixtures. For 
viscous and some kinds of sedimentary mixtures a modified form of 
apparatus with a stirrer is prescribed, a model of which is deposited with 
-the Board of Trade (Order in Council, 7th May, 1907). ThePotroleum Act, 
1879 (42 & 43 Vict. c. 47), s. 3, in regard to verification and stamping 
(see note (/), p. 577, ante), is applied to such raodiflod apparatus ; see 
Petroleum Act, 1879 (42 & 43 Vict. o. 47), Sched. • 

(k) It is a question of fact for the justices to decide whether in the testing 
by the office^ the statute has been sufficiently complied with (Beck v. 
Stringer (1871), L. R. 6 Q. B. 497). As to procedure before courts of 
summary jurisdiction, see title Magistrates, vol. XIX., pp. 589 d seq. ; 
compare pp. 367 et seq., ante, and see p. 580, poet. 

(l) Petroleum Act, 1871 (34 & 35 Vict. o. 106), s. 11. 
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require for examining them, or to give to such officer samples of Sect. ii. 
such petroleum on payment of the value, or who wilfully obstructs Petroleum 
the local authority, or any officer of the 'local authority, incurs a and Certain 
penalty not exceeding ^20 (m). Tn^m 

1176. A court of summary jurisdiction on being satisfied by mable 
information on oath that any petroleum is being unlawfully kept, Substances- 
sent, conveyed, or exposed for sale within its jurisdiction at any 

place, whether a building or not, or in any ship (n) or vehicle, must and seizure 
grant a warrant empowering a person therein named to enter the of petroleum, 
place, ship, or vehicle, and every part thereof, and examine it 
and search for, and take samples of, any petroleum therein, and 
if any petroleum be found therein, which is unlawfully kept, sent, 
conveyed, or exposed for sale, to seize and remove and detain such 
petroleum, and the vessel containing it, until a court of summary 
jurisdiction has determined whether they are forfeited or not, 
and the proceedings for such forfeiture must be commenced forth- 
with (o) after the seizure (p). Any person so seizing (q) any petroleum 
is not liable to any suit for detaining it, or for any loss or damage, 
otherwise than by any wilful act or neglect during such detention (p). 

Any person who, by himself or by anyone in his employ or acting Offences, 
by his direction or with his consent, refuses or fails to admit into 
any place occupied by or under his control any person demanding 
entrance in pursuance of the above-mentioned powers, or in any w^ay 
obstructs or prevents any person in or from making any such search, 
examination, or seizure, or taking any samples, is liable to a penalty 
not exceeding i:20, and to forfeiture of all petroleum to which the 
Petroleum Acts (r) apply which is found in his possession or under 
his control (a). 

1177. AVhere a constable or any officer authorised by the local Seizure and 
authority (b) has reasonable cause to believe that a contravention of Jjj 

the provisions as to hawking (c) is being committed in relation to petroleum 
any petroleum, he may seize and detain such petroleum and the 
vessels and carriage containing it, until a court of summary jurisdic- 
tion has determined whether there was or was not such a contraven- 
tion, and the provisions above mentioned relating to the search for 
and seizure of petroleum (d) apply to such constable and officer as 

(m) Petroleum Act, 1871 (34 & 35 Viet. c. 105), s. 12. As to legal pro- 
ceedings, see p. 580, post. 

(n) Por den^nition, see note (c), p. 571, ante. 

g ) That is, within a reasonable time (Thomas v. Nokes (1868), L. R. 

q. 621 ; Thomas v. Nokes (1894), 58 J. P. 672). 

(p) Petroleum Act, 1871 (34 & 35 Viot. o. 106), s. 13. 

(q) The person exorcising the power of seizure may, during twenty-four 
hours thereafter, use the ship or vehicle, with its tackle, beasts, and 
accoutrements, for the purpose of removing the petroleum seized, on pay- 
ment of compensation, the amount of whi^, in case of dispute, is settl^ 
by the court before whom the forfeiture proceedings are taken (ibid.). 

(r) For a list of the Petroleum Acts, see note (f), p. 670, ante. 

(a) Petroleum Act, 1871 (34 & 35 Viet. c. 105), s. 13. As to legal pro- 
ceedings, see p. 680, post. * 

(b) As to the local authority, see p. 570, ante. As to the general powers 
of constables, see title Police, Vol. XXII., pp. 497 et seq. 

(o) For the provisions as to hawking, see pp. 676 et seq., ante. 

(d) The worw are and seotion 13 of the Petroleum Act, 1871 '* (34 & 36 
yiot, 0 . 106) ; and see the text and note (g>), supra. 
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Public Health and Local Administration. 

if he were the person named in the warrant mentioned therein, and 
as if the seizure were a seizure in pursuance of these provisions (e). 

Sub-Sect. 6. — Proceedings against Offenders. 

U 78 . All offences and penalties, and all money and costs directed 
to be recovered as jionalties (/), may be prosecuted and recovered 
in manner provided by the Summary Jurisdiction Acts {g). A court 
of summary jurisdiction must not impose a penalty exceeding dtSO, 
but it may impose that or any less penalty for any one offence, not- 
withstanding the offence involves a penalty of higher amount Qi), 
No conviction or order may be quashed for want of form, or removed 
by certiorari or otherwise, cither at the instance of the Crown or of 
any private party, into any superior court (i). 

Si-VT. 12 . — Pleasure Boats. 

U 79 . An urbiiii authority, or a rural authority invested with 
urban powers in that behalf (/t), may license the proprietors of 
pleasure bonts and vessels (hereinafter referred to as “ pleasure 
boats ”), aiidtlic boatmen or other persons in charge thereof (herein- 
after referred to as “ boatmen ”), and may make bye-laws as to the 
ri umbering and naming of boats, the number of persons to bo 
carried, the mooring places, rates of hire, and the qualification and 
conduct of boatmen (Z). 

U 80 . A local authority, where the enactment is in force (w), has 
extended powers as to licensing pleasure boats. 

{e) Petroleum (Hawkers) Act, 1881 (44 & 46 Viet. c. 67), s. 4. 

(/) The coirqieiisatioii referred to in note (g), p. 579, ante^ may be 
recovered m the sainc way as penalties (Petroleum Act, 1871 (34 & 35 
Vict, c. 105), H. 13). 

(g) See title Magistjiates, Vol. XIX.,pp. 589 et aeq. The court of sum- 
mary jurisdiction, when hearing and determining an information or com- 
plaint, is constituted either of two or more justices in petty sessions sitting 
at a place appointed for holding petty sessions, or of one of the following 
magistratos sitting alone or with others at some court or other place 
appointed for the administration of justice ; namely, the Lord May<>^ or 
any alderman of the City of London, a metropolitan police magistrate, a 
stipendiary magistrate, or some other officer or officers for the time being 
empowered by laAv to do alone or with others any act authorised to be done 
by more than one justice of the peace (Petroleum Act, 1871 (34 & 36 Vict. 
0 . 106), 8. 15) ; and see title Magistkates, Vol. XIX., pp. 666, 667 ; com- 
pare pp. 367 et scq., ante. 

(h) A .penalty exceeding ^60 would be recoverable by indictment ; see 
title Criminal Ijaw and Procedure, Vol. IX., pp. 329 et seq. As to the 
exemption of a licensee charged with a contravention of the provisions 
as to hawking, ^\hc^e the actual offender is convicted, see p. 577, ante. 

(i) Petroleum Act, 1871 (34 & 36 Vict. o. 105), s. 16. As to oertiorarif 
generally, see title Crown Practice, Vol. X., pp. 171, 172. 

. (k) As tp the investing of a rural authority with urban powers, see title 
Local Government, Vol. XIX., p. 332. 

(l) Public Health Act. 1875 (38 & 39 Vict. o. 66), s. 172. There are no 
means under this enactment of compelling such proprietors to take out a 
licence ; and a bye-law to that effect is ultra vires {Byrne v. Brown (1893), 
67 J. P. 741}.' ^lodel bye-laws under this provision have been issued by 
the Local Qpvernment Board. As to the making end confirmation of 
bye-laws, geiperally, see pp, 388 et aeq., ante. 

(m) I.C., where thePiibUo Health Acts Amendment Act, 1907 (7Edw.7, 
9 . 63), 8. 04, in force ; see pp. 364, 366, ante. For forms of licence, see 
Eueyclopflcdia of Forms and Precedents, Vol. XI., pp- 0, 8. 
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It may grant for any period, upon terms and conditions, Sect. 12 
licences for boats used for hire and to the boatmen, at an annual Pleasure 
fee not exceeding 6s. for a pleasure boat and not exceeding Bo^s. 

Is. for a boatman ; and has power to suspend or revoke any 
licence, provided that the power is plainly set forth in the 
licence (n). Such a licence is not necessary for any boat or vessel 
duly licensed under any regulation of the Board of Trade ( 0 ); but, 
where the enactment is in force (p), a pleasure boat may not be used 
for hire while it remains unlicensed by the local authority, or during 
the suspension of its licence (< 7 ). A greater number of passengers 
for hire than is specified in the licence must not be carried by a 
pleasure boat, and the name of the owner and the words “ Licensed 

to carry persons ” must be painted on the pleasure boat (r). 

Offences are punishable by a penalty not exceeding 40s. (s). 

Any person aggrieved by the withholding, suspension, or revocation Appeal 
of a licence under the above provision may, upon giving twenty- 
four hours’ written notice to the clerk, appeal to a petty sessional suspension, 
court (<z), held two clear days after such withholding, suspension, *or or revocation 
revocation ; and the court may make an order ns it sees fit, and may licence, 
award costs, which are recoverable summarily ns a civil debt (b). 

Sect. 13 . — Public JJhranes, Museums, (tynniasiums etc. 

Suu-Sect. l.—In (jenetal{i). 

1181. The powers of local authorities to provide and maintain General 
public libraries, public museums and gymnasiums, schools for power of local 
science, and art galleries and schools for art, are mainly contained to proviston'* 
in the Public Libraries Acts, 1892 to 1901 (d), in this section of the of metitu- 
titlo frequently referred to collectively as “ the I?iiblic Libraries Acts.” 

(n) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 94 

( 1 ). ( 2 ). 

( 0 ) Ibid., B. 94 (4), As to vessels licensed by the Hoard of Trade, sec 
title Shipping and Navigation. 

(p) See note (?a), p. 580, ante. 

(ff) Public Health Acta Amendment Act, 1907 (7 Edw. 7, c. 53), s. 94 (3). 

(r) Ibid., s. 94 (5). 

(«) Ibid., 8. 94 (6). As to legal proceedings, see pp. 367 et eeq , ante. 

(a) See title Magistrates, Vol. XIX., p. 565. 

(b) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 94 (7) ; 
and see title Magistrates, Vol. XIX., p. 609. 

(o) As to literary and scientitic institutions provided under the Literary 
and Scientific Institutions Act, 1854 (17 & 18 Viet. c. 112), see title 
Literary and Scientific Insiitutions, Vol. XIX., pp. 195 et seq. 

As to the British Museum and National Gallery, sec ibid., pp. 210 — 215. 

(d) These Acts are the Public Libraries Act, 1892 (55 & 56 Viet. c. 53), 
the Public Libraries (Amendment) Act, 1893 (56 & 57 Viet. c. 11), and the 
Public Libraries Act, 1901 ( 1 Edw. 7, c. 19), and aie to be construed together 
(Public labraries Act, 1901 0 Edw, 7, c. 19), s. 1). Certain additional pewers 
as to museums are contained in the Museums and Gymnasiums Act, 

1891 (54 & 55 Viet. c. 22), which also confers powers as to the provision 
and maintenance of gymnasiums ; see p. 588, post. The Schools for 
Science and Art Act, 1891 (54 & 55 Viet. c. 61), laciUtatos the transfer of 
schools for science and art to local education authorities ; title Educa- 
tion, Vol. XII., p. 24. The Technical and Industrial Institutions Act, 

1892 (55 & 56 Viet. e. 29), facilitates the acquisition of land by institutions 
for promoting technical and industrial instruction and training ; see title 
Education, Vol. XII., p. 121; and see p. 588, post. The Libraries Offences 
Act, 1898 (61 & 02 Viet. c. 53) (see p. 591, post), provides for the summary 
giunishmcnt of offences in libraries and reading rooms. In addition to 
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1182 . The Public Libraries Acts (e) are only applicable in places 
where the Public Libraries Act, 1892 (/), has been adopted (fif), and 
for the purposes of such adoption, and of such application generally 
where adoption has taken place, every urban district (h) and every 
rural parish (i) is a library district (k). The City of London is a 
library district (/), as is each of the metropolitan boroughs (7)1). 
Tlie Public Libraries Act, 1892 (./*), must be adopted for an entire 
district or parish ; it cannot be adopted for part of a district or part 
of a parish (a). 

1183 . The Museums and Gymnasiums Act, 1891 ( 0 ), may be 
adopted for the City of London, any metropolitan (/>) or other 
borough, and any urban district by their respective councils (r/). 
The adoption may embrace the whole Act, or may be confined either 
to those parts of it which relate to museums or to those which relate 
to gymnasiums (q). 

Suh-Sllt. 2 . — Method of Adoidion of Acts. 

1184 . Ill municipal boroughs and other urban districts the 
adoption of the Public Libraries Act, 1892(/), is effected by a 
resolution of the urban authority, namely, the town council (7 ), or 
the urban district council (a) ; in the City of London by a resolution 


these general Acts, many towns and districts have obtained special powers 
as to libraries, musouins, and gymnasiimis under local Acts, which must be 
lefcrred to in considering any question that may arise in relation to these 
matters in such a place, and particularly in regard to the limitation of the 
charge upon the rates, as to which see p. 693, 

(c) See note (d), p. ,681 , ante, 
if) 56 & 00 Viet. o. ,63. 

(< 7 ) See title Local Goveunment, Vol. XIX., pp 267, 267. The Public 
Libraries Act., 1892 (55 & 56 Viet. c. 63), repealed a nutnbor of earlier Public 
Libraries Acts, but provided that, whore those Acts had been adopted for 
any library distiict, such adoption should be deemed to bo an adoption of 
the Public Libraries Act, 1892 (56 & 66 Viet. c. 53) {ibid , s. 28) 

{h) By “ urban district ” is meant any municipal borough, including a 
county borough, and any urban district," as dchried by the Local Go^^em- 
ment Act, 1894, which is not a borough (Public Libraries Act, 1892 (65 & 66 
Viet. c. 63), s. 27, as amended by the Local Government Act, 1894 (66 & 67 
Viet. 0 . 73) ) ; and see title Local Government, Vol. XIX., p. 262. 

(0 A parish is a place for which a separate poor rate is or can be made, 
or for which a separate overseer is or can be appointed (Interpretation Act, 
1889 (62 & 63 Viet. c. 63), s. 5) ; see title Local Government, Vol. XIX., 
p. 230. , An urban parish cannot of itself be a library district. 

(fc) Public Libranes Act, 1892 (66 & 56 Viet. c. 63), s. 1. 

(1) Ibid., s. 21 (1). 

(w) London (iovornmeut Act, 1899 (62 & 63 Viet. c. 14), s. 4 (4) ; see 
also title Metropolis, Vol. XX., p. 405. Generally, the provisions of the 
London Government Act, 1899 (62 & 63 Vicl. c. 14), ss. 4, 31, 34, and of 
, the London (Adoptive Acts) Scheme, 1900 (see pp. 487, 488, ante), apply 
’where the Public Libraries Act, 1892 (66 & 56 Viet. c. 63), was adopted 
before the appointed day. 

(n) As to the combination of areas, see pp. 584, 689, post. 

{o) 64 & 66 Viet. 0 . 22. 

Ip) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 13. 

(q) Museums and Gymnasiums Act, 1801 (54 & 56 Viet. c. 22), s. 3. 

(r) Ibid. ; Public Libraries (Amendment) Act, 1893 (66 & 67 Viet. o. 11), 

(j. 2 ; Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 6. 

(a) Museums and Gymnasiums Act, 1891 (64 65 Viet. c. 22), s. 3 ; 0 

Public Libraries (Amendment) Act, 1893 (66 & 67 Viet. c. 11), s. 2. 
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of the Comuion Council {h) ; in ji metropolitan borough by a resolu- Sect. is. 
tion of the borough council (b) ; in a rural parish, whether having a Public 
parish council or not, by a resolution of the parish meeting (c). Libraries, 

U85. In the cases of municipal boroughs, urban districts, the 
City of London, and metropolitan boroughs, the adopting resolution ainnia ntn. 
must be passed at a meeting of the council, and one month at least 
before Die meeting special notice thereof and of the intention to Adapting 
propose the resolution must be given to every member of the 
council (d). The resolution should state the date upon which it is to 
have effect (c), and must be published by advertisement in local 
newspapers and otherwise as prescribed ( f) ; and a copy of the 
resolution must bo sent to the Local Government Board (g). 

In the case of a rural parish, the resolution of adoption must be Rural 
passed by the parisli meeting in the manner prescribed by the Local parishes. 
Government Act, 1894 (It), and a poll(i) taken if one is demanded by 
any parochial elector present at the meeting (k). If a poll is taken 
a simple majority of those voting is sufficient (k). If the resolution 
is negatived at the meeting and no poll is demanded, or if it is nega- 
tived by the result of the poll, no further proceeding may bo taken for 
ascertaining the opinion of the electors until the expiration of one 
year at least from the day when the opinion was last ascertained (1). 

In all cases, notice of adoption must forthwith be given by the Notice of 
library authority (?«) to the Local Government Board (ii). adoption. 

1186. The adoption of the l^Iuscums and Gymnasiums Act, Adoption of 
1891 (o), is effected in the same way and by the same formalities and Museums and 
procedure as the adoption of the Public Libraries Act, 1892 (p), a 
in an urban library district (q). 

(6) Public Libraries (Amendment) Act, 1893 (56 & 67 Viet. c. 11), s. 2 ; 

Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 13. 

(c) Local (xovernment Act, 1894 (66 & 57 Viet. c. 73). s. 7(1). This Act 
repeals (see ibid,, s, 89, Sched. II.) the provisions of the Public Libraries 
Act, 1892 (55 & 56 Viet c. 53), s. 3, as to the method of taldng the opinion 
of the voters. As to the adoption of the Museums and Gymnasiums Act, 

1891 (54 & 65 Viet. c. 22), see the text, infra. 

(d) A notice is duly given il given in Dio mode in which notices to attend 
meetings of the council are usually given, and, if there is no such mode, if 
signed by the clerk and delivered to the member or left at his usual or last 
known place of abode in England, or forwarded by post in a prepaid letter 
addressed to him at such abode (Public Libraries (Amendment) Act, 1893 
(56 &; 57 Viet. c. 11), s. 3 (1) ). As to the proceedings at the meetings of 
the aulhorities referred to in the text, supra, see titles Local Government, 

Vol. XIX., pp. 278 ei seq., 314 et scq. ; Metropolis, Vol. XX., pp. 427, 434 
et seq 

(e) Public Libraries (Amendment) Act, 1893 (56 & 67 Viol c. 1I),8. 3 (2). 

(/) For the method of publication, see ibid. 

(a) Ibid., s. 3 (3). As to the conchisiveness of the resolution, see iftid. 

B. 8 (4). 

(A) 66 & 57 Viet. c. 73 ; see title Local Government, Vol. XIX., p: 254. 

(i) See title Local Government, Vol. XIX., p. 260. 

(7c) Public Libraries Act, 1892 (55 & 56 Viet, c, 53), s. 3 (4). 

(l) Ibid., 8. 3 (5). . 

(m) See p. 684, post. 

(») Public Libraries Act, 1901 (1 Edw. 7, c. 19) 3. 

(0) 64 & 65 Viet. 0. 22. 

(p) 66 & 66 Viot. c. 63. 

(q) Museums and Gymnasiums Act, 1891 (54 & 55 Viet. c. 22), s. 3, 
i(2) (5) : and see p. 582 ante. 
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SiJU-SKCr. 3. — Combinaiion of Autlioritm. 

1187. Where the Public Libraries Act, 1892 (r), has been or is 
about to be adopted in any library district, neighbouring parishes 
may be annexed (s) to the district and form part of it for the pur- 
pose of the Public Libraries Act (#). For such annexation the consent 
of the voters («) in the parish to be annexed, and the consent of the 
library authority of the annexing district, are necessary (a). 

1188. Where neighbouring parishes have adopted the Public 
Libraries Act, 1892 (6), their several councils or, where there are no 
parish councils, parish meetings, as the case may be(c), may 
agree to combine for a period for carrying the Public Libraries 
Acts (d) into elfect, and may make agreements as to the proportion 
of the expenses of their execution which is to be borne by each of 
them (fi). They may •'.Iso agree that on the termination of an 
agreement an adjustment shall be made, and as to the mode of 
adjustment; and if a dispute arises the adjustinent must, on the 
application of one of tho parties, bo made by an arbitrator appointed 
by the Local Government Boaid (/). 

Where for two or more neighbouring urban districts the Public 
Libraries Act, 1892 {h\ is adopted, the library authorities {g) may 
agree to combine for any period to execute the Public Libraries 
Acts id) and to defray the expenses in agreed proportions. The 
authorities may appoint a joint committee, who will have all tho 
powers of a library authority except power to borrow ig\ 

Su}3-Skct. 4. — Powers and Duties of Library Authorities. 

1189. When the Public Libraries Acts (d) are adopted in any 
district, their execution is entrusted to tho “ library authority ” (/i). 
The library authorities are:— in an urban district and in a borough, 
the “ urban authority,” that is to say, either the urban district council 
or the mayor, aldermen, and burgesses of the borough acting by the 
council (i) ; in cases where a parish has been, for the purposes of 

(r) 55 & 50 Viet, c, 53 
(«) Jhid., s. 10. 

{t) See note (d), p. 681, ante. 

(u) For the meaning of “ voter,” s^e note (A), p. 685, jwst. 

(a) Public Libraries Act, 1892 (65 & 66 Viet. c. 63), s. 10. In a library 
district which has not adopted, but is only contemplating the act of 
adoption, there is no ‘‘hbrary authority.” The consent of the council, 
which would be the ” library authority ” if the contemplation resulted in 
adoption^ would probably bo held sufficient. 

(b) 65 & 66 Viet. c. 53. 

(o) As to what parishes have councils, and what parishes have meetings, 
see title Local Government, Vol. XIX., p. 239. The power to combine 
is given by the Public Libraries Act, 1892 (65 &; 66 Viet. o. 53), s. 9. 

(d) For a list of the Public Libraries Acts, see note (d), p. 681, ante. 

’ (e) The consent of the parish meeting would in every case be necessary in 
respect of the expenses (Local Government Act, 1894 (60 & 67 Viet. c. 73), 

8. 7 (3) ). As to the execution of documents by parish councils and parish 
meetings, see ibid., ss. 3 (9), 19 (1 1) ; title Local Government, Vol. XIX., 
pp. 241, 266. Separate rates would be raised in the combining parishes. 

(f) Public Libraries Act, 1892 (66 & 56 Viet. c. 63), s. 24. As to 
.'igreements to share expenses, see p. 589, post. 

(g) Publie .Libraries (Amendment) Act, 1893 (66 & 67 Viet. c. 11), a. 4. 
Ah to ** libiaiy authorities,” see the text, infra. 

(h) Public Libraries Act, 1892 (65 & 50 Viot. c. 63), s. 4. o 

(•) Ibid. ; Public Health Act. 1876 (38 Sc 39 Viet. o. 66), s. 6. In urbai? 
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the Public Libraries Acts {j), annexed to an urban district, the council 13 . 

of that parish if it has a council, or the parish meeting, if the Public 
parish hdis no council, must appoint not more than six com- Iiibraric,!, 
missioners, who, with the council of the urban district or borough, Museunis, 
form the library authority of the parish and district taken Gynma- 
togctherW; in single rural parishes, the parish council (/), or, if 
there is no parish council, a body of not more than nine commis- 
sioners (wi) appointed by the parish meeting (a) ; in combined rural 
parishes with parish councils, a joint committee of the councils (o); 
in combined rural parishes without parish councils, the commis- 
sioners appointed by the combining parishes, who form a single 
body (p) ; in metropolitan boroughs, the borough council (3) ; and 
in the City of London, the Common Council (r). 

districts the urban authority is the authority to carry out the Museuina 
and Gyrnriasiunis Act, 1891 (54 & 55 Viet. c. 22) ; sec s. 4. 

( j) See note (d), p. 581, ante 

(«) Public Libraries Act, 1892 (55 &c 50 Viet. c. 53), s. 10; Local Govern- 
ment Act, 1894 (50 & 67 Viet. c. 73), s. 7 (5), (7). 'Phe law on this matter is 
clear where there is a parish council in the annexed parish. Where there 
is not one it is assumed that the parish meeting would, under ibid.^ s. 7 (J), 
have the power and duly of appointing the commissioners to sit and act as 
members of the joint library authority. The commissioners appointed by 
parish meetings must, when appointed, divide themselves into three classes. 

Of those oue-third retire yearly, and their places are filled by other persons 
chosen by the parish eouneil or, if there be no pansli conneil, by the parish 
mooting (ibid., a. 6 (2) ; varied by the Local Government Act, 1894 (66 & 67 
Viet, c 73), ss. 6 (1), 19(4)). Coiiimi8.sioners must be voters (t.e., parochial 
electors) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. ft; see titles 
Elections, Vol. XII , p. 191 ; Locvl Goveunment, Vol. XIX , p. 242) 
in the district, or persons who, though not voters, would, if the district 
were a rural parisli havi'ig a parish council, bo qualified for election as 
parish councillois (see title Locae Government, Vol. XIX., p. 241), and, 
as long as they ai*e so, may, when they retire, be elected atresh (Public 
labrariea Act, 1892 (66 & 56 Viet. c. 53), ss. 0 (1), 6 (.3) ; Public Libraries 
Act, 1901 (1 Edw. 7, c. 19), s. 2 (1) ). As to disqualification for election, 
see ibid., s. 2 (3); title Local Government, Vol. XIX., pp. 264, 265. 

Casual vacancies are filled by appointment by the parish council or parish 
meeting ; but persons appointed to fill casual vacancies only sit so long as 
those whom they replace, would have sat (Public Libranca Act, 1892 
(55 & 56 Viet. c. 53), s. 6 (4) ). The commissioners meet at least once a 
month ; but they may be summoned to a special meeting by any com- 
missioner who gives to all the others three clear days’ notice specifying the 
purpose of the special meeting. The quorum is two (ibid., s. 7). All pro- 
ceedings and orders of the commissioners must bo entered in books kept for 
the pm poses and signed by at least two commissioners. Proceedings and 
orders so signed may bo x^rodueed and read as evidence of their contents 
in any judicial proceeding (ibid., s. 8). 

(l) Local Government Act, 1894 (56 & 57 Viet. c. 73), s. 7 (7). 

(m) As to the commissioners, see not<3 (&), supra. 

(n) Public liibraries Act, 1892 (55 & 66 Viet. c. 63), s. 6 ; vaiied by Local 
Government Act, 1894 (56 & 67 Viet. c. 73), s. 19 (4). 

(o) Local Government Act, 1804 (66 & 57 Viet. c. 73), ss. 7 (6), (7), 67. 

Where not all the parishes have councils, the parish meeting of a parish 
without a council might have conferred upon it the power of a council to 
appoint members of a joint committee (ibid., s. 19 (10) ) ; see title Local 
Government, Vol. XIX., pp. 240, 268. 

(p) Publio Libraries Act, 1892 (66 & 50 Viet. c. 63), s. 9 (2). More than 
six commissioners may not be appointed by each parish (ibid.). 

(q) London Government Act, 1899 (02 & 03 Viot. 0 . 14), s. 4 (2). 

(f) Publio Libraries Act, 1892 (65 & 50 Viot. c. 53), s. 21. 
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U90. For the purposes of acquiring and holding property as, 
and carrying out the duties of, a Ubrar}" authority, the commis- 
sioners appointed by a parish meeting are constituted bodies 
corporate by th(3 name of the “ Commissioners for Public Libraries 

and Museums for the parish of with perpetual succession 

and a common seal, and with jjower to acquire and hold lands for 
the purposes of tlie Public Libraries Acts («) without any licence in 
mortmain (0- 

1191. Subject to a certain and fixed limit of expenditure (//), 
the library authority (r) may provide public libraries, public 
museums, schools for science, art galleries, and schools for art (ct) ; 
and where any such institution has thus been established the library 
authority may establish in connection therewith any other such 
institution without taking further proceedings with respect to 
adoption (/>). 

1192. For the purpose of such provision the library authority 
may purchase and biro land, and erect, take down, rebuild, alter, 
repair, and OAiend buildings, and fit up. furnish, and supply such 
buildings with all requisite furniture, fitiings, and conveniences (c). 

The Lands Clauses Act8(d), with the exception of the provisions 
relating to purchase of land otherwise than by agreement, are 
incorporated with the Public Libraries Act, 1892 (e). The result of 
the exception is that a library authority can acquire land by agree- 
ment only, and has no power to compensate owners of other lands 
injuriously affected by land being purchased and used for library 
purposes (/). Land purchased under the statutory powers is not 
thereby freed from any restrictive covenants to which it may be 
subject (fi). 

1193. A library authority, if it is an urban district council, may, 
with the consent of the Local Government Foard, appiopriate for 

(») For a list of the Public Libraries Acts, see note (d), p. 681, ante. 

it) Public Libraries Act, 1892 (56 & 66 Viet. c. 5:i), s. 6 (2). As to 
licence in mortmain, see title CorpokationS, Vol. VIII., pp. 307 et seq. 

(u) See p. 603, post. 

iv) See p, 584, ante. 

(а) Public Libraiies Act, 1892 (66 & 66 Viet. c. 63), s. 11 (1). 

(б) JUd.y s. 11 (2)., 

(c) ibid., s. 11 (1). All real or personal property acquired, purchased, or 
given for the jiiirposes of the Public Libraries Acts (for a list of which sec 
note (d), p. 581, ante) is vested in the library authority (Public Libraries 
Act, 1892 (66 & .10 Vict. c. 63), s. 14). As to purchase of laud for a public 
library, see the text, in/ra. 

id) 1845 (8 A 9 Vict.c. 18) ; 1860 (23 & 24 Viet. o. 106) ; 1809 (32 & 33 
Viet. c. 18); 1883 (46 & 47 Vict.c. 15); 1895 (68 & 59 Viet. c. 11); see 
'titles Compulsory Purchase of Land and Compensation, Vol. VI., 
pp. 1 et seq.y 10 ct seq. ; Sale of Land. 

(e) Public Libraries Act, 1892 (66 & 60 Viet. o. 03), s. 12 (1). 

if) Ferrar v. London Sewers Commissioners (1869), L. K. 4 Exch. 227. 

iq) See JBTirb?/ v. Harrogate School Boards [1890] 1 Ch. 437, C. A., whore, 
aithoueh the land was acquired by agreement under the Lands Clauses 
Acts, me operation of the Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 18), 8. 08, was not excluded by the terms of the incorporating 
enactment; and see, generally, titles Landlord and Tenant, Vol. XVIII., 
pp. 516 et seq. ; Heal Property and Chattels Keal. o 
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the purposes of the Public Libraries Aet8(fe) any land which ia 
vested in it(i)* 

1194. A library authority may also receive land by way of gift, 
sale, or exchange, from persona who own land for ecclesiastical, 
parochial, or charitable purposes ; and such persons are authorised 
to grant or convey lands, not exceeding one acre in any one case, to 
the library authority accordingly (/c). 

The grant or conveyance of such property is only permitted 
subject to certain conditions : thus, the consent of the Ecclesi- 
astical Commissioners (1) is required to the grant or conveyance of 
ecclesiastical property ; the consent of the board of guardians (m) 
of the union which includes the parish to which the parochial pro- 
perty belongs is required to the grant or conveyance of parochial 
property ; and the consent of the Charity Commissioners (w) is 
required to the grant or conveyance of charitable property (o). 

1195. If, in or near a library district, there is a library established 
or maintained out of funds subject to the jurisdiction of the Charity 
Commissioners (a), the library authority of that district may, with 
the consent of the voters (p) therein, make an agreement with the 
governing body of the library by which the inhabitants of the library 
district may have the benefit of the use of it ; but if the governing 
body objects to, or fails to enter into, such agreement, or is unable, 
for want of powers, to do so, the Charity Commissioners or Board 
of Education (</) may, if they think fit, become parties to such an 
agreement on behalf of the governing body(7'). 


(/t) For a list of tho Public Libraries Acts, see note (d), p. 581, ante. 

{i) Public Libraries Act, 1892 (65 & 66 Vict c. 53), s. 12 (2). 

(7c) Ibul., s. 13 (1). 

(l) As to tlio Ecclesiastical Commissioners, see title Ecclesiastical 
Law, Vol. XL, pp. 794 et seq. 

(m) As to tlio boards of guardians, see title Poor Law, Vol. XXII , 
pp. 530'«< seq. 

(n) As to the Charity Commissioners and their jurisdiction, see title 
Charities, Vol IV., pp 302 et seq. 

(o) Public Libraries Act, 1892 (66 & 66 Vict. r. 63), s. 13 (2). Such 
land may be held without any licence in mortmain. In the case of lands 
belonging to an educational charity, tho consent of the Board of Education 
is required in place of that of the Charity CommisBionci-s ; see titles 
Charities, Vol. IV , p. 223 ; Education, Vol. XII., pp. 99 et seq. 

(p) Public Libraries Act, 1892 (55 & 66 Vict. c. 63), s. 16 (2). This con- 
sent is given, in urban districts, not by the voters, but by the urban autho- 
rity (Public Libraries (Amendment) Act, 1893 (66 &; 67 Vict. c. 11), s. 2). 
In rural parishes the consent must be given by tho voters on a poll taken 
according to the provisions of the Local Government Act, 1894 (66 & 57 
Vict. 0 . 73) ; see ibid., s. 7 (2) ; and sec title Local Government, 
Vol. XIX., p. 260. Every person who is a parochial elector within tho 
meaning of the Local Government Act, 1894 (66 & 67 Vict. c. 73), is a 
voter for this purpose (Public Libraru» Act, 1901 (1 Edw. 7, c. 19), s. 9). 

(g) In the case of a library supported by the funds of an educational 
charity, the Board of Education, which has succeeded to the duties of the 
Charity Commissioners in regard to these charities, must be substituted for 
the Commissioners in this provision ; and see titles Charities, Vol. IV., 
p. 223 ; Education, Vol. XII., pp. 99 et seq. ; and see ibid., p. 13, note (f). 
• (r) Public Libraries Act, 1892 (65 & 66 V^lct. o. 63), s. 16 (2). 
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1196. Where the Museums and Gymnasiums Act, 1891 (s), has 
been adopted (t), the local authority may provide or maintain 
museums for the reception of local antiquities or other objects of 
interest, and gypinasiums with all the usual apparatus, and may 
erect buildings and do all things necessary for the provision and 
maintonance of museums and gymnasiums (a), 

1197. If the Museums and Gymnasiums Act, 1891 (/;), has been 
adopted, either wholly or so far as relates to museums only, in the 
area of an urban library authority, that authority may appropriate 
for the purpose of that Act (h) any museum provided under the 
Public Libraries Act, 1892 (c). If this is done, the appropriated 
museum is, after such appropriation, maintained, so far as it is not 
supported by the fees taken and charges made (d), out of the general 
district rate (c), and not out of the library rate (/). 

1198. An authority which has adopted the Museums and Gym- 
nasiums Act, 1891 (/!/), may acquire land for the purposes of that 
Act as if for the purposes of the Public. Health Act, 1875 (h), but 
only by agreement (i). With the consent of the Local Government 
Board the authority may appropriate for such purposes any land 
which is vested in it or at its disposal (^•). 

1199. A library authority, whether an urban council or not, may, 
with the consent of the Local Government Board, sell any land 
vested in it for the purposes of the Public Libraries Acts (1), or 
exchange it for land better adapted for such purposes; and the 
moneys derived from a sale or exchange may be applied in or 
towards the purchase of other land better adapted for such pur- 
jioses, or may be applied for any x)urpo3e for which capital money 
may be applied (m). 

Houses, buildings, or lands so vested in the library authority 
which are not at the time of letting required for such purposes 

(s) 04 & 55 Viet. c. 22. 

(i) Adoption can be effected in cities, borough and urban districis ; 
see p. 684, ante. As to adoption for partial purposes only, see p 682, 
ante 

(a) Museums and Gymnasiums' Act, 1891 (64 & 65 Viet. c. 22), s. 4. 

(b) 64 & 66 Viet. c. 22. , 

(0) 56 & 56 Vict. c. 63; see Public Libraries Act, 1901 (1 Edw. 7, c. 19), 

B. 7. 

(d) Sea p. 690, post. 

(e) Museums and* Gymnasiums Act, 1891 (64 & 66 Viet. o. 22), s. 10 (2) 
see p. 380, unte ; title IUtes and Rating. 

(/) As to the library rate, see pp. 592 et seq., post. 

(g) 64 & 55 Viet c. 22 ; see p. 584, ante ; and see note (0. supra. 

[h) 38 & 39 Vict. c. 55; see titles Compulsory Purchase op Land 
A'ND Compensation, Vol. VI., p. 163 ; Sale op Land. 

(t) Museums and Gymnasiums Act, 1891 (54 &c 55 Vict. c. 22), s. 11 (1 

(fc) Ibid., 8. 1 1 (2) For the provisions of the Schools for Science and Art 

Act, 1891 (64 & 65 Vict. c. 61), see title Education, Vol. Xll.. p. 24. For 
the provisioni} of the Technical and Industrial Institutions Act, 1892 
(65 & 66 Vict. c. 20), as to the taking and holding of land by technical and 
industrial institutions, see title Education, Vol. XII.. P* 121* 

(1) For a list of the Public Libraries Acts, see note (a), p. 581, ante. 

(m) Subject to approval by the Local Government Board (Public 

Libraries Act, 1892 (56 & 66 Viot. o. 63). s. 12 (3) ). 
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may be let, and the rents and profits thereof must applied to sjsot. 
such purposes (n). Public 

1200. If it appears to a local authority (o) that a museum or Maseums, 

gymnasium which has been established ( p) for seveji years or Gymna- 
upwards is unnecessary or too expensive, it may sell it, with the siums etc. 
consent of the Local Governruent Hoard, for the l)est price reason- j. . 

ably obtainable (q). Tho proceeds of such sale are applicable 

towards repaymeiu of money borrowed for the purpose of the nuiLutn or 
museum or gymnasium (/•), and, so far as not required for such trymnasiuio. 
repayment, may be applied to any purpose, approved by the Local 
Government Board, to which capital moneys are properly appli- 
cable («). 

1201. The general management, regulation, and control of the Uofriiiation 
library, museum, art gallery or school, as the case may be, is 

vested in and exercised by the library authority (t). The only general [lltW^ubiir 
restriction imposed upon its powers of management is that it may Libraries 
not make any charge for admission to a library or museum,* or 
for the use of a lending library if the person using such lending 
library is an inhabitant of the library district (u) ; but the library 
authority may cliarge for the use of the lending library by persons 
who are not inhabitants of the district (/>). The library authority 
may provide in any building under its control books, newspapers, 
maps, and specimens of art and science (f), pay for bookbinding and 
repairs, appoint and dismiss salaried oflicois and servants, and 
make regulations for tho safety and use of the library, and with 
regard to admission thereto (d). 

1202. An agreement may bo made by tho authorities of any two Agreemonts 
or more library districts to share the expense of the purchase, 
erection, repair, and maintenance of a single library, in agreed o's^o'uae * 
portions and for a specified period, and such agreement may of single 
include arrangements as to the management and use of the library, 

and as to the hire, intorcliange, and use of books and newspapers 


(n) Public Libraries Act, 1892 (55 & 66 Viet. c. 53), s. 12 (4). 

(o) I.e., au authority which has adopted tho Museums and Gymnasiums 
Act, 1891 (54 & 55 Viet. o. 22) ; see p. .584, ante. 

(p) Under the Museums and Gymnasiums Act, 1891 (54 & 66 Viet, 
o. 22) ; see p. 584, ante. 

iq) Museums and Gymnasiums Act, 1891 (54 & 65 Viet. o. 22), s. 12 (1). 

(r) As to borrowing, sec p. 694, post. 

(«) Museums and Gymnasiums Act, 1891 (54 & 66 Vict. c. 22), s. 12 (2). 

{t) Public Libraries Act, 1892 (66 & 56 Viet. c. 63), s. 15. Urban librai y 
authorities may severally appoint committees to exercise all or any oC their 
library powers {ibid., s. 15 (3) ). 

(a) Ibid.t s. 11 (3). As to charges allowed by tlio Museums and 
Gymnasiums Act, 1891 (54 & 55 Viet. c. 22), see p. 500, post. 

(b) Public Libraries Act, 1892 (55 & 56 Viet. o. 53), s. 11 (3). Tho 
library authority may grant such use free of charge if it thinks fit. 

(c) Ibid., 6. 16(1). 

(d) Ibid., 6. 15 (2). This is subject, of course, to the statutory obligation 
to admit readers and students fi*ee. The regulations require no oonfinna* 
tion or approval. As to the bye-laws which may be made by library 
authorities, see p. 591, post. 
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belonging to one or other of the parties to the agreement (e). A 
similar agreement may also be made to provide for the sharing of 
expenses and management of a museum, school for science, an 
gallery, or school for art (/). 

Any such agreement may be made by a metropolitan borough 
council (//), and, in the City of London, by the Common Council (h). 
In neither case is the consent of the voters (t) necessary to sanction 
the arrangement (k). 

1203. An urban authority may appoint and pay officers and 
servants for a museum or gymnasium provided under the Museums 
and Gymnasiums Act, 1891 (Z), and may employ and pay instructors 
in connection with a gymnasium (m). 

A museum so provided must be open to the public for at least 
three days in eacli week free of charge (?i). Subject to this, the 
urban authority may admit any person or class of persons thereto 
for payment, and may lend the museum or a room in it, either 
gratuitously or for payment, for any lecture or exhibition or for 
any purpose of education or instruction (*>h Such special admis- 
sion may be granted with or without payment as directed either by 
the urban authority, or, with the authority’s consent, by the person 
to whom the museum or room is lent (o). 

A gymnasium so provided must be open to the public for two 
hours at least on five days in the week(p). Apart from ibis, the 
urban authority may admit persons, or classes of persons, to the 
gymnasium for a fee, or may grant the exclusive use of it to any 
person or body of persons for gymnastic exercises for not more 
than two hours in each day, on such terms as to payment and 
otherwise as it thinks fii{q). 

The urban authority may, for not more than six consecutive 
days, and not more than twenty-four days in any year, close the 
gymnasium for use as a gymnasium, and grant the use thereof to 
any person, either with or without charge, for any lecture, exhibi- 
tion, public meeting, entertainment, or other public purpose. On 
such occasions a fee may be charged, fixed either by the authority 


(e) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 5 (1). 

(/) 26id., B. 6(2). 

(g) By ibid., s. 13, metropolitan borough councils are declared to be 

urban authoriti ’s ” for the purpose of the Public Libraries (Amendment) 
Act, 1893 (66 & 57 Vlct. c. 11), and are therefore, it is submitted, urban 
authorities for the purpose of the Public Libraries Acts (see note (d), 
|). 681, mUe) generally, since the Acts are to be construed as one ; see also 
Jjondon Government Act, 1899 (62 & 63 Viet. o. 14), s. 4 (2), (4). 

{h) Public Librsirios (Amendment) Act, 1893 (56 & 57 Viet. c. 11), s. 2; 
Public Libraries Act, 1901 (1 Edw. 7, o. 19), s. 13. 

(t) As to the meaning of ** voters," see note (A;), p. 685, ante. 

{k) Public Librai ICS (Amendment) Act, 1893 (66 & 67 Viet. c. 11), s. 2 

(t.), (ii.j. 

(l) 64 & 56 Vipt. c. 22. As to such provision, see p. 588, ante. 

(m) Museums and Gymnasiums Act, 1891 (64 & 65 Viet. o. 22), s. 9. 

(») Ibid., B. 6. 

(o) Ibid. 

(p) 8. 6 <1). 

(g) Ibid., s. 6 (2). 
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or, with its consent, by the person to whom the exclusive use is is. 

granted (a). Public 

The urban authority may, on giving a fortnight’s notice, close the Librartes, 
museum or gymnasium for repairs (fe). Museums, 

OnUBU- 

Sub-Sect. 5 . — liyedawi and Ojfcnoes. i^ums StOi 


1204. In addition to tlie general powers of regulation (c) given to ciosiiig 

library authorities, they may make bye-laws (<?) for the use and ^ 

management of any liliraiy, museum, art gallery, or school which, Bye-laira 
by virtue of the Public Libraries Acta (e), is under their control (/). under Public 
Such bye-laws must be confirmed by the Local Government Board (</), f^’brariea 
although the general regulations made for management of public 
libraries (/f) do not require any confirmation or approval. The 
bye-laws may bo framed so as to regulate the use of such institu- 
tions and their contents, to iirotect them from injury, destruction, 

or misuse, to require guarantees from persons using sucli institu- 
tions against the loss of or injury to any books or other articles, and 
to enable oJlicers of the library authority to remove any person wlio 
commits any breach of the Libraries Offences Act, 1898 (z), or of the 
bye-laws (k). 

1205. Offences against the bye-laws may be prosecuted and Offences 

penalties recovered (0 in the manner provided by the Summary 
Jurisdiction Acts (m). yc-awi. 

A penalty of not more than 40«., recoverable summarily, is statutory 
imposed (n) for certain offences committed in any library, museum, offences, 
art gallery, or art or science school established under the Public 
Libraries Acts (o) . The acts prohibited, which to bo punishable must 
be done “ to the annoyance or disturbance of any person using ” such 
at! institution, are: (1) behaving in a disorderly manner; (2) using 
violent, abusive, or obscene language; (3) betting or gambling ; 

(a) Museums and Gymnasiums Act, 1801 (64 & 66 Viet. c. 22), s. 6 (3). 

{b) Ibid., s. 8. 

(0) See p. 589, ante. 

(d) Public Health Act, 1875 (38 & 39 Viet. c. 66). as. 182—186 (see pp. 388 
et seq., ante), apply to such bye-lawa (Public Libraries Act, 1901 (1 Edw. 7, 

0 . 19), s. 3 (2) ). 

(e) For a list of the Public Libraries Acts, see note (d), p. 581, ante. 

If) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 3 (1). 

(g) See note (d), supra ; model bye-laws have been framed by Ibo Local 
Government Board. 

(A) As to such regulations, see p. 589, ante. 

(1) 61 & 62 Viet. c. 63. 

(fc) Public Libraries Act, 1901 (1 Edw. 7, c. 19), s. 3 (1). As to the use of 
library books by persons suffering from an infectious disease, see Public 
Health Acts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 59, and p. 461, ante. 

(2) Public Libraries Act, 1901 (1 Edw. 7, o. 1?), s. 3 (3). 

(m) See title Magistrates, Vol. XIX., pp. 589 et seq As to definition 
of the Summary Jurisdiction Acts, see the Interpretation Act, 1889 (52 
& 63 Viet. c. 63), s. 13(10). 

(to) Libraries Offences Act, 1898 (61 & 62 Vi t. o. 63), s 2. 

( 0 ) For a list of the Public Libraries Acts, see note (d), p. 681, ante. By 
the Public Libraries Act, 1901 (1 Edw. 7, o. 19), s. 4, the operation of the 
Libraries Offences Act, 1808 (61 & 62 Viot. o. 63), is extended to » library, 
museum, art gallery, or school provided under the Public Libraries Act. 

1802 (56 & 66 Viet. o. 63). 
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(4) persisting, after proper warning, in remaining in such an institu- 
tion beyond the hours fixed for closing it (a). 

1206. Museum and gymnasium authorities (6) may make regu- 
lations (c) for fixing the times at which a museum or gymnasium 
shall be open free to the jmblic ; for facilitating the use of a museum 
by students ; for regulating the use of a gymnasium by classes or 
otherwise, and fixing fees for such use ; for fixing the conditions 
on which a museum shall be lent for a special purpose ; for deter- 
mining the duties of the instructor, officers, and servants in 
connection with the museum or gymnasium; and, generally, for 
managing the museum or gymnasium (d). Those authorities may 
also make bye-laws for regulating the conduct of those who use the 
museum or gymnasium nnd for the removal of any person who 
infringes such bye-laws (r). 

Sub-Skct. Ct -^Expensea. 

1207. The expenses incurred by a lilirary authority in execution 
of the Public Libraries Acts (/) or incidental thereto (//) may bo 
defrayed in an urban district, other tlian a borough, out of the 
general district rate, or out of the improvement rate (k), or out of a 
separate rate made, assessed, and levied in like manner as a general 
district or improvement rate (i). 

In a irinnicii)al borough such expenses may be paid out of the 
borough fund or borough rate or out of a rate made, assessed, and 
levied in the same manner as the borough rate (i). 

In rural parishes such expenses may be paid out of a rate raised 
with and as part of the poor rate ; but in such case persons assessed 
in respect of lands used as arable, meadow, or pasture ground 
only, or as woodlands or market gardens, or nursery grounds are 
allowed two-thirds of the sum assessed on them in respect of those 
lands for the purposes of the Public Libraries Acts (k). 

Where a parish or part of a parish is annexed to a library district (1), 


(rt) Libiaries Offences Act, 1898 (61 & 62 Viet. c. 63), s. 2. 

(b) As to such authoiities, sco pp. 684, 583, ante, 

(o) These require no confirmation ; compaie note (d), p. 388, ante. 

(d) Museums and Gymnasiums Act, 1891 (54 Sc 56 Viet. c. 22), s. 7 (1). 

(e) The' Public Health Act, 1875 (38 39 Viet. c. 55), ss. 182 — 186, and 

any Act extending- or amending them (see pp. 388 et my., a7tie), apply to 
these bye-laws (Museums and Gymnasiums Act, 1891 (64 & 66 Viet, 
c. 22), 8. 7 (2)), which must be conlirmed by the Local Government 
Board. 

(/) For a list of the Public Libraries Acts, see note (d), p. 5S1, ante. 

' ig) Including tlie cost of taking the opinion of voters (see p 583, ante) 
in districts where this step may bo necessary (Public Libraries Act, 1892 
(65 & 66 Viet. c. 53), 8. 18 (1)). 

(A) Ibid. ; Public Health Act, 1876 (38 & 39 Viet. o. 66), s. 207; see 
p. 381, ante. As to tho making of rates, see title Bates and Eating. 
i%) PubUo Librancs Act, 1892 (55 & 66 Viet. o. 63), s. 18 (1). 

(h) Ibid., s. 18 (1) (c). Orchards and allotments are not given this allow- 
f'juce. As to the poor rate, see title Rates and Bating. 

(0 PubHo Libraries Act, 1892 (65 & 66 Viet. o. 63), 8. 10. As to such 
annexation, see p. 684, ante. 
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it must defray its share of the expenses as if it were a separate W- 

library district Ow)- Public 

In metropolitan boroughs such expenses are “expenses of a libraries, 
borough council” (n), and are therefore, subject to the provisions of Mqsoubib, 
any scheme, payable out of the general rate of the borough (o). If 
the adoption (p) is in force only in a part of a borough, such , __ ' 
expenses arc payable out of a rate levied in that part as an additional in metro- 
item in the general rate of the borough (q). 

In the City of London such expenses, including all expenses 
incurred in ascertaining the opinion of the voters (a), are paid out of London^ 
of the general rate levied by the Common Council (6). 

1208. With regard to all such rates, except that levied in the Limitation 
City of London (<?), no rate or addition to a rate may ho levied for o* 
the pur^joses of the Public Libraries Acts (d) for any one financial oTiCwm 
year in any library district to an amount exceeding one penny in the i.ibraries 
pound (c). If some of the j-afccablo hereditaments in a library district 
are unoccupied, and therefore not liable to pny rates, the total sutii 
to be raised must not exceed that which can be obtained by levying 
a penny rate on those remaining rateable hereditaments in res2>Gct 
of which rates can he actually levied (c). 

Adoption (f) may be effected subject to a condition that the rate 
or addition to a rate levied to meet such expenses shall not exceed 
one halfpenny, or shall not exceed three faribings, in the pound. 

Where such a condition is made providing for a lialf penny rate, it 
may be altered afterwards so as to allow a rate of three farthings, or 
it may be removed ; if the limitation is fixed at three farthings, it 
may be removed {(j). 

Itesolutions to imjiose, alter, or remove, any limitation on tlie lioBointions 
rate to be levied are passed in an ui’ban district by the urban council 
and in a borough by the borough council {It). With reg.ird to rural lemoVe 
jiarishes, the ojiinion of the voters («) on these quesi ions must be limitation 
ascertained if any ten of them by a wTitten requisition ask the 
library authority to ascertain it (i). If the library districts are for 

(m) Public Libraries Act, 1892 (55 iS: 56 Vict. c. 5I>), 8. 18 (3). 

(») This follows, it is assumed, from the provision of the London tlovcni- 
ment Act, 1890 (02 & 63 Vict. c. 14), s. 4 (2) ; and see titles Mr/raoroLis, 

Vol. XX., pp. 405, 440, 400, 461 ; Kates and Rating. 

(o) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 10 (1). 

(p) As to adoption for part of a borough, see note (n), p. 582, ante. 

(g) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 10 (4). 

(a) As to the meaning of “ voters,” see note (k), p. 585, nrrfe. 

(b) Public Libraries Act, 1892 (66 & 66 Vict. c. 63), s. 21 (3) ; and see 
title Metuopolts, Vol. XX., p. 439. 

(o) Public Libraries Act, 1892 (65 & 66 Viet. c. 63), ss. 2 (1), 21 (4). 

(d) For a list of the Public Libraries Acts, see note (d), p. 681, ante.' 

(«) E. V. Liverpool Justices (1862), 8 Jur. (n. s.) 612. 

(A As to adoption, see pp. 582 eeq., ante. 

ig) Public Libraries Act, 1892 (65 & 66 Vict. c. 63), s. 2 (2). 

(a) Public Libraries (Amendment) Act, 1893 (56 & 67 Vict. o. 11), s. 2 (2). 

Where a parish has been annexed to an urban district under the Public 
Libraries Act, 1892 (65 & 56 Vict. c. 63), s. 10, it would seem that a rwolu- 
tion of the urban council, including the representative commissioners 
appointed undw ibid., s. 10, would bind the parish as well as the urban 
. district i see pp. 584, 585, onto. 

(t) Such opinion is ascertained 1^ a poll of the parochial electors taken 
fh the manner prescribed by the LooaJ Government Act, 1894 {56 Sc 67 
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a time combined (k) or are parties to a sharing agreement (Z), such 
agreements would not, it is submitted, deprive the voters (w) of the 
right to express their opinion on a question of altering or removing 
a limitation (n). • 

In metropolitan boroughs and in the City of London the limitation 
may be imposed, removed, or altered by resolutions of the borough 
council and the Common Council of the City respectively (o). 

The amount which may be spent in any one year under the 
Museums and Gymnasiums Act(p) must not exceed one halfpenny 
in the i)ound for a museum and one halfpenny in the pound for a 
gymnasium (q). 

1209. In addition to the power of raising rait^s, library authorities 
may borrow money for the pui’iioses of the Public Libraries Acts (r) 
on the security of the fund or rate applicable to tliose purposes (s). 
Such moneys may only be borrow^ed with the sanction of the Local 
Government Board ; and the Ibiblic Works Loans Commissioners 
may lend in the iiuiiiner provided by llie Public Works Loans Act, 
1876 (i). J^csides the sanction of the IiO('.al Government Board, the 
consent of the parisli mcotiug is requiroci to borrowings by a parish 
council (a), or by commissioners apjiointed for a parish (Z>). 

1210. Lilwary authorities may also accept grants from the Board of 
Education (<;) to meet part of tlie expenses of buying a site, Greeting, 
enlarging, repairing, or furnishing any school for art or science, or 
art and science, or the residcuice of a teacher in any such school (d) ; 

Viet. o. 73) ; boo Local (Jovernincnt Act. 1894 (56 & 57 Vict, c. 73), b. 7 (2), 
superseding the Public Libraries Act, 1892 (65 & 56 Vict. c. 63), s. 3, as to 
asccrlaiiung the opinion -4 of tlio votorB. When the opinion has been asccr- 
tained another poll cannot b<‘ taken until the exjiiration of one year {ibid., 
H. 3 (5) ). As to the poll, see ( itle Local Goveknmbnt, Vol. XIX., pp. 260, 
261. 

(k) fcjc ' p. ."i84, nvte. 

{1) Sec p. 587, ante. 

(m) As to the meaning of “volers,” see note (k), p. 585, ante. 

(n) Tlio sections relating to these agreements contain no ©nactiin‘'*fc os 
regal ds tliis matter; but there is nothing to take away th.' right ol the 
voters, so it must bo assumed that ifrernains. 

(o) .See Public Libraries (Amendment) Act, 1893 (.56 & 57 Vict. o. II), 
B. 2; Public Libraries Act, 1901 (i Edsv. 7, c. 19), s. 13. 

(p) 54 & 45 A ict. c. 

(g) Ibid., 6. 10 (6). • 

(r) For a list of the Public Libraries Acts, see note {d), p. 581, ante. 

(9) Public Libraries Act, 1892 (56 & 66 Vict. o. 63), s. 19 (1). Where a 
parish council la a library authority, it must borrow in accordance with 
the Local Govennnont Act, 1894 (66 & 57 Vict. c. 73) ; see ibid., ss. 11, 
12; but {ibid., s 12) the provisions referred to in note (<)» infra, are 
applied; see, generally, title T^ocal Government, Vol. XIX., pp. 243, 244. 

. (0 38 & 30 A^jct. c. 89 ; see Public Libraries Act, 1892 (65 & 56 Vict. 

c. 63), 8. 19 (2), (3). The Public Health Act, 1876 (38 & 39 Vict. c. 55), 
8*. 233, 234, 2.36 — 230 inclusive, apply to money so borrowed with the 
neoessary modiilcations (Public Libraries Act, 1892 (66 & 66 Vict. c. 63), 
B. 19 (2) ) ; eeo not 5 {1), p 696, post ; and see, generally, title Monet and 
Monet-LeniAng, Vol. XXI., pp. 58 — 63 ; and see pp 382 et seq., ante. 

(a) Local Gkivemment Act, 1894 (66 & 67 Vict. c. 73), s, 11 ; see title 
Local Govbrnmknt, Vol. XIX., p. 243. 

(b) Public Libi, ivies Act, 1892 (65 & 66 Vict. c. 63), s. 19 (1); Local 

Government Act, 1894 (56 & 67 Vict. c. 73), s. 19 (4). , 

(f) As to the Board of Education, see title Education, Vol. XII.^ 
pp. 8 et seq. 

id) Public Libiaricb Ac , 1892 (66 & 66 Viefc. c. 63), s. 17. 
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and may comply with any conditioiiB attached by the Board to such 
grants, and may execute any instruments required by the Board for 
carrying into effect such conditions. If they accept such grants 
they must comply with the conditions upon which they are 
made (e). 

1211. Except so far as they are maintained by fees received for 
their use, which are appropriated to paying for their provision and 
maintenance (/), museums and gymnasiuins provided for the pur- 
poses of the Museums and Gymnasiums Act, 1891 (r/), must be pro- 
vided and maintained out of the general district rate (Ii). 

The borrowing powers which urban authorities have for meet- 
ing general expenses under the Public Health Act, 1875 (i), may 
])e exercised, for the purposes of the Museums and Gymnasiums Act, 
1891 (A:), and certain provisions {1) with regard to the exercise of such 
powers contained in the Public Health Act, 1875 (in), apply to such 
borrowings (w-). Loans may be made by the Public Works Loans 
Commissioners, and, where this is done, certain other provisions (d) 
with regard to such loans contained in the Public Health Act, 
1875 as amended by later statutes, apply (n). 

Suu-Sect. 7. — Ao'onnU and Audit. 

1212. Separate accounts of the receiiits and expenditure of a library 
authority and its ollicers must ho kept, and must be audited, if the 
library authority is an urban authority, in the manner provided 
by the Public Jfealth Acts(p), and if a body of commissioners 
appointed for a parish, in the manner provided by the Acts relating 
to the relief of the poor (</), 

Library authorities must conform to all the provisions of the 
District Auditors Act, 1879 (r), with regard to the preparation and 
submission of accounts and to all regulations for keeping accounts. 


Sect. 13. 
Public 
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(c) Public Libraries Act, 1892 (55 & 66 Viet. o. 53), s. 17. 

(f) Museums and Gymnasiums Act, 1891 (54 & 65 Viet. c. 22), a. 10(1); 
unci SCO p. 690, ante 

(g) 64 & 66 Viet. c. 22. 

(h) Museums and Gymnasiums Act, 1891 (64 & 56 Viet. c. 22), s. 10 (2) ; 
see p. 380, ante ; title Kates and Hating. 

(i) 38 & 39 Viet. o. 66. 

(/c) 64 & 56 Viet. o. 22, s. 10 (3). 

(Z) Public Health Act, 1876 (38 & 39 Viet. c. 55), ss. 233, 234, 236—239 
inolusive; see title Local Government, Vol. XIX., p. 282; and see 
pp. 382 et mg., ante ; and note (Z), p. 594, ante. 

(TO) 38 & 39 Viet. c. 56. 

(n) Museums and Gymnasiums Act, 1891 (54 & 56 Viet. c. 22), a. 10 (3). 

(o) Pnblio Health Aot, 1876 (38 & 39 Vict. o. 65), ss. 242, 243, as amended 
by the Public Works Loans Aot, 1879 (42 & 43 Vict. c. 77), s. 2. The 
latter statute was again amended by the Public Works Loans Act, 1892 
(65 & 56 Vict. c. 61) ; and see p. 384, ante. 

(p) Where the urban authority is the council of a borough, the Public 
Health Act, 1875 (38 & 30 Vict. c. 66), s. 246, applies ; where it is an urban 
council (not of a borough), ibid., s. 247, applies (PubUo Libraries Act, 1892 
(65 & 66 Vict. 0 . 53) s. 20 (1) ) ; see title Local Government, Vol. XIX., 
pp. 283, 324, 326 ; and see p. 387, ante. 

(g) Public Libraries Act, 1892 (66 & 56 Vict. o. 63), s. 20 (2) ; see title 
Poor Law, Vol. XXII., pp. 660, 561. 

•(r) 42 & 43 Vict. o. 6 ; see titles Local Government, Vol. XIX., 
pp. 284 et seq. ; Poor Law, Vol. XXII., p. 661. 
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Public Health and Local Administbation. 

and the certifying, publication, and production for audit of the 
accounts (a). 

If the library authority is any other body than a municipal 
borough council, the accounts of the authority must at all reasonable 
times be open to the insj^ection of any ratepayer in the library dis- 
trict free of charge, and any such ratepayer may make copies of or 
extracts from them. 

Penalties are provided, and may be summarily recovered, in cases 
where any library authority, or an officer thereof, fails to allow such 
in8i)ection, or the taking of such copies or extracts (b). 

The accounts of an urban authority in respect of a museum or 
gymnasium must be kept separate from their other accounts. 
They are audited in the manner prescribed by the Public Health 
Act, 1875 (c), as amei ded from time to time (d). 

Sect. 14. — Sanitary Accommodation (c). 

Sub-Sect. l . — Outeiae London. 

1213. All houses must have a sufficient water-closet, earth-closet, 
or privy, and an ashpit covered with proper doors and coverings ( /). 
If a Jiouso is without sufficient accommodation of this kind, the 
local authority (//) may proceed for a penalty, or may, on a report from 
its surveyor or inspector of nuisances, by written notice (/?.) require 
the ownGr(i) or occupier within a specified reasonable time to do the 
work required to give such accommodation (k). 

(а) District Auditors Act, 1879 (42 & 43 Viet, c 6), rs. 3, 5. 

(б) Public Libraries Act, 1892 (65 & 66 Viet, c 5.3), b. 20 (3). 

(c) 38 & 39 Viet. c. 66; see p. 387, ante. 

id) Museums and Gymnasiums Act, 1891 (64 & 55 Viet. c. 22), s. 10 (4) ; 
Public Health Act, 1875 (38 & 39 Viet. c. 65), ss. 246—250. 

(e) As to byc-Iaws with respect to the air-space about buildings, and 
tho ventilation, drainage, and sanitary accommodation of buildings, sec 
pp. 416 et seg., ante. 

(f) Public Health Act, 1875 (38 & 39 Viet. c. 66), ss. 35, 36. The pro- 
vision requiring proper doors and coverings applies not only to ashpitr (Cor 
definition, see note (A), p. 420, ante), but usu to water-closets, earth-closets 
(which term jncludc.8 any places for* the reception and doodorisation of 
feecal matter constructed to thersatisfaction of tho local authority (Public 
Health Act, 1875 (38 &.39 Viet. c. 65), s. 37)), and privies. If a person 
erects a house, or rebuilds a house which has been puUed down to or below 
the ground floor, without complymg with this requirement he is liable to 
a penalty not exceeding £20 (ibw., s. 35) (as to legal proceedings, see 
pp. 367 et seq , <jnte). If two cottages have one common water-closet, 
earth-closet, or privy, the statute is satisfied, provided the accommoda- 
tion afforded by that convenience is sufficient {Glutton Guardians v. Pointing 
(1879), 4 Q. 13. D. 340). Tub-closets are “ privies” (see note {g)y p. 420, 
ante). As to sanitary accommodation in factories and workshops, see title 

•* Factories AND Shops, Vol. XIV., pp. 452 et seq. ; and, for forms relating 
to the provision of sanitary accommodation, see Encyclopsedia of Forms 
and Precedents, Vol. X., pp. 603 — 610. 

(<?) See pp. 372—374, ante. 

(h) See as to tho validity of such a notice, note (1), p. 697, Tpost. As to 
notices gonerally, see pp. 370 et seq. 

{%) For the definition of “ owner,” see note (o), p. 427, amte. 

\k) The sanitary authority has two quite distinct remedies in case a house 
has no safBeient accommodation of this kind. If a newly-built house^ or 
a house rebuilt above the flrat floor, is not so provided, it may proceed for. 
a penalty tinder the Public Heidth Act, 1876 (38di; 39 Viet. c. 66), s. 36. If ^ . 
house not newly built or rebuilt is in default, the author!^ may {ibid., s. 36) 
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If a house has an insufficient earth-closet or privy, and the Sbct. 14. 
authority considers that it should have a water-closet, or vice versa. Sanitary 
it may enforce tJie introductioii of accommodation of the hind which Accommo- 
it approves (1). If, however, a local authority considers that it is dation, 
desirable to introduce a water-closet system, instead of an earth- 
closet or privy system, in their district generally, it may not lay 
down by resolution a general rule requiring water-closets or earth- 
closets in all cases The right to require a new kind of accom- 
modation only arises when the local authority is satisfied, on the 
report of its surveyor or inspector, that, in one or more particular 
cases, the existing accommodation is insufficient (n). 

give written notice to provide what is needed, and, in case of default, may 
do the necessary work and recover the expenses thereof ; and sec Bower v. 

Oaistor Rural hisirici Council (1911), 75 J. P- 180. The demand for 
expenses does not requiie authentication {Wtllis v. Eoiherhnm Corporation 
(1911), 108 L. T. 436); see p. 370, ante. 

(l) Agncw v. Manchester Corporation (1902), 1 L. Gr. R. 9 (decided under 
a private Act of Parliament) ; Nicholl v. Eppinq Urban Council^ [18991 1 Ch. 

844 ; Sutcliffe v. Sowerby Bridge Urban District 6’o?mctZ (1909), 100 L. T. 967 
(both decided under the Public Health Act, 1875 (38 & 30 Viet. c. 55), s. 36). 

Where the written notice given by an authority stated that the house had 
not a sufficient water-closet, but omitted any reference to an earth-closet 
or piivy, it was held that the omission did not vitiate the notice (see 
Sutcliffe V. Sowerby Bridge Urban District Council, supra ; compai'e Meyrick 
V. Pembroke Corporation (1912), 76 J. P. 365). 

(m) See Tinkler v. Wandsworth Board of Works (1858), 2 De G. & J. 261, 

C. A. (decided under an identical provision (now repealed) of the Metropolis 
Management Act, 1865 (18 & 19 Viet. o. 120), s. 81) ; Wood V. Widnes 
Corporation, [18981 1 Q- B. 463, C. A ; Robinson v. Sunderland Corporation 
(1898), 78 L. T. 194. An order for substitution (recommended by a sub- 
committee which had considered some particular case or cases), which was 
passed by a committee and approved by the sanitary authority, was held 
good {Agnew v. Manchester Corporation, supra). 

(n) Sec NichoU v. Eppvng Urban Council, supra ; and note (m), supra. 

The difficulty in the way of local authorities desiring to inaugurate 
generally a now system of accommodation in their districts, which was 
illustrated in the case of Wood v. Widnes Corporation, supra, can be 
surmounted by such authorities if they apply for and are given powers 
under the Public Health Acta Ainondnient Act, 1907 (7 Edw. 7, c. 63), 

Part III. 'I’his Act {ibid., s. 39 (2)) enables a local authority to insist on the 
pi ovision of proper and sufficient water-closets or slop-closets in any place 
where there are a sufficient water supply and sewer, or to require “such one 
or more of either class of closet as the circumstances of the case may render 
necessary.” Where there are a sulficient water supply and sewer, the 
authority may require the owner of any building to alter any existing closet 
accommodation, other than a water-closet or slop-closet, into a water-closet 
or slop-closet. If the owner does Hot comply in fourteen days, the local 
authority may do the work required by the notice. If the work done by the 
local authority in default of the owner is in respect of a pail-closet it must 
pay for the cost of it ; but if the work is done in respect of any other 
form of closet the local authority pays half the cost and the other half may 
be recovered summarily (see Summary Jurisdiction Act, 1879 (42 & 43 
Viet. c. 49), s. 35 ; title Magistrates, Vol. XIX., p. 609) from the owner 
as a civil debt (Public Health Acts Amendment Aot, 1907 (7 Edw. 7, c. 53), 

8. 39 (4) ). But this provision has no effect with respect to a slop-closet 
unless the Local Government Board has been satisfied* by the local 
authority and has declared that it shall so have effect by an order published 
in such way as the Local Government Board directs {wid„ s. 39 (5) ). For 
definitions of “ closet accommodation,” " pail-closet,” “ water-closet,” 

“ slop-oloset,” and ” sufficient water supply and sewer,” see Public H^th 
^cts Amendment Act, 1007 (7 Edw. 7, c. 63), s. 39 (1). See further ibid., 

8, 40, as to expenses incurred by the local authority under ibid., s. 39, and 
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Where thg owner or occupier of a house considers that the 
house in question has a sufficient water-closet, earth-closet, or privy, 
and is aggrieved by a decision of the local authority to the contrary, 
his remedy is by appeal to the Local Government Board, not to a 
court of law (o). 

1214. An urban sanitary authority, and a rural sanitary authority 
with urban powers, may provide and maintain in proper and con- 
venient situations urinals, water-closets, earth-closets, privies and 
ashpits, and other similar convenioncies for public accommodation (p). 
Where an ui'ban or rural sanitary authority lias made such provision, 
it has, if the enactment (q) is in force in its district, the same powers 

the power of the authority to declare them to bo piivate improvement 
expenses ; and as to private improvement expenses, see pp. 381, 382, 
ante. As to the adoption of these statutory provisions in sanitary districts, 
sec pp. 304, 305, ante. As to sewers and water supply, see titles Sewers 
AND Drains ; Water Supply. Persons aggrieved by any requirement of 
the local authority under ihe Public Health Acts Amendment Act, 1907 
(7 Edw. 7, o .53), a. 39, or objecting to the reasonableness of any expenses 
wholly or partly recoverable from thorn il.creunder, may appeal, within 
fourteen days of the receipt of the notice, to a court of summary jurisdic- 
tion, and the court may make an order which it thinks reasonable, but may 
not go into any matter except the i-easona bioness of the work. Pending 
such order, tlie w’orks and any proceedings for recovery of expenses must 
1)0 stayed {ibid., s. 42). An appeal does not appear to Ho to quarter 
sessions under ibid., s. 7 ; and see note {g), p. 369, ante. 

(o) Under the Public Health Act, 1875 (38 & 39 Viet. c. 66), s. 268; see 
pp. 379, 380, ante. It is not for the court to decide on the merits between 
alternative types of sanitary accommodation ; such differences must be 
decided by the Local (Government Board (see Kobinson v. Sunderland Cor^ 
poration (1898), 78 L, T. 194, per Hidley, J., at pp. 196, 197) ; and if a local 
authority, on a repoit from its surveyor, concludes that water-closets are 
insufficient for want of a proper flushing apparatus, and accordingly requires 
works to be done, and does them in deiault of the owner, it may recover 
the expenses suinraaiily ; for it is for the local authority to use its discretion 
on the report of its surveyor, and the court will not interfere (E. v. 
Sherborne Local Board (1880), Times, 20th March ; S. C., sub nom. Bogle v. 
Sherborne Local Board, 46 J. P, 676 ; see St. John's, Uackney, Vestry v. 
Uutten, [1897] 1 Q. B. 210 (a metropolitan case) ). 

(p) Public Health Act, 1875 (38 &.39 Viet. c. 55), s. 39. Such urinals and 
similar public accommodation may not under this provision be constructed 
under a highway, as the soil of the highway is not vested in the local 
authority beyond whafr is necessary to maintain the street as a street 
{Baird v, Tunbridge Wells Corporation, [1894] 2 Q. B. 867, C. A. ; affirmed, 
[1896] A- 434; London and North Western Eailway v. Westminster Cor- 
poration, [1902] 1 Ch. 269;*[1904] 1 Ch. 769, C. A. ; [1006] A. C. 426); and 
see title Highways, Streets, and Bridges, Vol. XVI, p. 62. But an 
urban or mral sanitary authority is empowered to provide and maintain 
both sanitary conveniences and lavatories in or under any street where 
the Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 47, is in 
force (see pp. 364, 305, ante), and, if it has provided them, may let them 
to other persons (Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), 8. 47). But ibid., s. 47, does not vest the soil of the street in the 
authority, and an authority cannot, without acquiring the necessary right 
in the soil, make any construction under the street ; see Baird v. Tunbridge 
Wells Corporation, supra. As to nuisances caused by these conveniences, 
see p. 604, post. As to the rights of highway authorities in this matter, see 
title Highways, Streets, and Bridges, Vol. XVI., pp. 267, 268. 

{q) I.e., where the Publio Health Acts Amendment Act, 1890 (63 & 64 
Viet. 0 . 59), s. 20, is in force. As to its adoption in urban districts by « 
resolution, or inauguration in rural districts by order of the Local Govern* 
ment Board, see ibid., ss. 3, 6 ; and see pp. 363, 364, ante. * 
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of making regulations as to management and bye-laws as to decent 
conduct, and of letting the conveniences, and of charging fees, as the 
metropolitan borough councils have in London (fl) ; and the pro- 
visions, hereinafter referred to (b), applicable to London, against 
erecting sanitary conveniencos without the consent of the metro- 
politan borougli council, and against fouling sanitary conveniences 
which are used in common, or causing annoyance by allowing such 
common conveniences to be unclean, are available, where the enact- 
ments respectively are in force (c), and may be enforced in an urban 
or rural district (d). Where the enactment is in force (e), an urban 
or rural district council may also make bye-laws with respect to 
keeping water-closets sui)plicd with sufficient water for flushing. 

1215. AYhero the enactment is in force (/), the sanitary 
authority ( 7 ) may require urinals to be placed and maintained in 
inns, beer-houses, refreshment-houses, and in all places of public 
entertainment (/i). 

Suj3-Sk( r. 2.— /n Ijmvhtn. * 

1216. In London (i) all new houses (L) and all houses 2 )ulled down 
to or below the ground floor and rebuilt must have a sufficient 
ashpit (/) and one or more sufficient water-closets (m) ; and the 


(a) Public Hotdlh Acts Amciidmciii Act, 1800 (r>3 54 Vict. c. 50), 

«. 20. Por tliC8('. provisions, see pp. 602, 603, post. 

(ft) See p. 602, post. “ London ” means the ndmimslrative county of 
lioiidon (Public llcaltli (London) Act, 1801 (54 & 55 Vict. c. 76), s. 141) ; 
see title Metropolis, Vol. XX., p. 392. As to the application of Hus Act 
to the City of London, see ibid., p. 409. 

(c) I.e., Public IlcaUli Acts Amcridnicut Act, 1890 (53 & 54 Vict. 
c. 59), ss 20, 21; sec pp. 363, 364, ante. As to sanitary accommodation 
in manufactorieB, see title Factories and Shops, Vol. XIV., pp. 452— 
454. 

(d) As to such districts, sec p. 372, ante. 

(e) I.e., Public Health Acts Amendment Act, 1890 (53 & 54 Vict. c. 59), 
B. 23 (1). As to the powers of rural councils m this matter, sec ibid., 
6 . 23 (3), extending tho Public Health Act, 1875 (38 ifc 39 Vict. c. 56), 
s. 157 ; pp. 410, note (s), 420; and see also pp. 388 et eeq., ante. 

(/) I.e., where the Public Health Acts Amendment Act, 1907 (7 lidw. 7, 
o. 63), 8. 44, is ill force ; see pp. 364, 305, ante. 

^ (7) See pp. 364, 372, ante. 

(A) Public Health Acts Amendment Act, 1907 (7 Edw. 7, e. 53), s. 44(1). 
The penalty for iioii-complianoo is a fine not exceeding 20<i. {ibid., 
B. 44 (2) ); and, as to legal proceedings, see pp. 367 et seq., ante. 

(i) As to the meaning ot “ London,” see note (6), supra. 

(k) For tlie defliiition of “ house,” see note {q), p. 401, ante. 

(Z) For definition of “ ashpit,” see Public Health (London) Act, 1801 
(54 & 56 Vict. c. 76), s. 141. 

(7ft) The ashpit must have proper doors and coverings, and the water- 
closet a suitable w'ater supply and works and apparatus such os to make 
it work effectually {ibid., s. 37 (1) ). Offences are punishable with a flue 
not exceeding £20 {ibid., s. 37 (2) ). Where sewera^^e or water supply 
sufficient for a waier-closot is not “reasonably available,” the Act w 
complied with if a privy or earth-closet is provided (iftwZ.,*s. 37 (4) (a) ), 
and a separate water-closet need not, but apparently may, be required for 
each house where, before tho 1st Januiuy, 1892, a water-closet was used in 
common by the inmates of two or more houses, and the borough oOunoil 
tliinks it may still be properly so used {ibid,, s. 37 (4) (b) ). For forms 
relating to the provision of water-closetB, see Enoydopsdia of Forms aud 
*Preocdcnts, Vol. X., pp. 303 — 310. 
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sanitary authority (n), where it appears to it that any house is 
without either of these conveniences, may order (o) the owner (p) 
or occupier to provide them. If the person so ordered does not 
comply with the order, the sanitary authority (/i) may either 
proceed for the statutory penalty or, in the alternative, enter on 
his premises, do what is necessary to provide the accommodation 
required, and recover from the owner the expenses of doing the 
work (q). Persons aggrieved by any such notice or act of the 
sanitary authority (n) may appeal to the London County Council, 
whoso decision on the grievance is final (r). 

• 1217 . The London County Council must make bye-laws with 
respect to water-closets, earth-closets, privies, ashpits, cesspools, and 

(a) Sec title Metiiop >lts, Vol. XX., pp. 408, 428, 460, 469 ; and see 
p. ;i73, ante. 

(o) 'Pho order is ni.ado by giving the owner or occupier notice in writing 
to inuke provision, and the notice must contain directions in accordance 
with whicli the provision is to be made. The notice may icqiiiro the 
work to bo done at once or within a re.'isonablo time, wliic-h must bo 
specilicd in it (Public Health (London) Ac% 1891 (54 &; 55 Viet. c. 76), 
s. 37 (3) ). Jt< may require the provision of more than one water-closet, 
even though the house has a piivy or an earth-closet, if siilficieiit sewerage 
and water supply are reasonably available to overcome tlic exemption 
contained in ihul., s. 37 (4) (a) ; for the omission from ibid., s. 37 (3), 
of the word “privy,” which appears in the Metropolis IManageinent Act, 
1855 (18 As 19 Viet. c. 120), s. 81 (now repealed), gets over one of the 
dillflculties pointed out in Tinkler v. Wandsworth Board of Works (1868), 
2 Do G. & .r. 261, C. A. ; see note (m), p. 697, ante, see also St. Luke's, 
Middlesex, Vestry v. Lewis (1862), 1 13. & S. 865. As to service and 
authentication of notices and orders, see pp. 370, 371, ante. The provisions 
as to service of notices apply to summonses under the Summary Jurisdiction 
Acts {Jt. v. Mead, [1894] 2 Q. B. 124). 

(p) Por the dofinilioTi of owner, sec note (o), p. 427, ante. 

(g) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s 37 (3). The 
penalty is a lino not exceeding £5, and 40s. a day for each day during 
which the offence continues {ibid.) ; and as to legal proceedings. See, 
further, title Metropolis, Vol. XX., pp. 467, 468, 469 ; and see pp. 367 
et seq., ante. The magistrate has no ptiwer to order that in doidult of 
sufficient distress to meet a fine thus imposed the person fined may 
be imprisoned with hard labour {B. v. Slade, Bx parte Saunders, B. v. 
London Justices, Ex paiie Saunders (1896), 72 L. T. 668). These expenses 
being recoverable from the owner, are also recoverable from the occupier 
for the time being of the premises (Public Health (Loudon) Act, 1891 
(54 & 66 Viet. c. 76), s. 121), and may bo recovered from such occupier even 
where a judgment has b^n recovered against an owner and remains 
unsatisfied {Bermondsey Vestry v. liamsey (1871), L. R. 6 C. P. 247) ; but 
see note (p), p. 368, ante. The owner must allow the occupier to deduct 
any sum paid to the borough council under this provision from his rent 
(Public Health (London) Act, 1891 (64 & 66 Viet. c. 76), s. 121) ; and see, 
further, titles Landlord and Tenant, Vol. XVIIT., p. 478; Nuisance, 
Vol. XXL, p. 674. But this provision does not affect any contract 
between the owner and occupier which provides that the occupier shall pay 
or discharge all “ rates, dues and sums of money payable in respect of such 
premises,’^ or “ auy contract whatsoever between landlord and tenant ’* 
(Public Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 121 (b)); 
and, as to BU<!h contracts, see title Landlord and Tenant, Vol. XVIII., 
pp. 489—496. 

(r) Publie Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 37 (6) ; 
and see title ‘M e i kopolis, Vol. XX., p. 468. This is the only appeal on 
the question of necessity of the works required, 'and that question cannot • 
be raised as a defence to proceedings for a p^alty (St. John's, Haclcnoyt, 
Vestry V. Hutton, [1897] 1 Q. B. 210). 
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receptacles for dung, and their proper accessories in connection with 
buildings (if). Every sanitary authority in London (t) must make 
bye-laws with respect to the keeping of water-closets supplied with 
sufficient water for their effective action (u\ and must observe and 
enforce such bye-law's. Directions given by the sanitary authority 
must be in accordance with such bye-laws ; if not, they are void (a). 

1218 . A sanitary authority (/>) in London has power at all reason- 
able times by day on giving twenty -four hours’ notice, or, in cases of 
emergency, without notice, to enter any premises in its district and 
examine any water-closet, earth-closct, privy, ashpit, cesspool, or any 
works or apparatus connected therewith (c). For this purpose the 
sanitary authority may open the ground %vher6ver it thinks fit, doing 
as little damage as may bo (d). If the .work in question is found on 
examination to be in proper order and condition, and in compliance 
with the statute and tlie bye-laws of the London County Council or 
the sanitary authority (h), the latter must reinstate the place opened 
up as soon as may be, and pay all the costs of examination and full 
compensation for all damage caused thereby. If the examination 
shows that the work is either not in proper order or condition or not 
in compliance with the statute or bye-laws, the expense of the 
examination falls on the person offending (<•), and may bo recovered 
summarily from him (/), and if the work has not been made or 
provided according to the bye-laws of the London County Council 
and of the sanitary authority (b) and the directions of the sanitary 

(s) Whether constructed before or smee the 5th August, 1891 (Public 
Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 39 (1)). As to the 
City of London t BOO ibid., 8. 133; City of Loudon (Various Powers) Act, 
1900 (03 & 64 Vi«t. c. ocxxviii.), sa. 54, 63; as to expenses, see tftid., 
Bs. 60, 64 — G7. As to bye-laws providing for notice being given to the 
person against whom proceedings will be taken if they are not complied 
with, see Nokes v. Islington Corporation (No. 1), [1904 1 1 K. B. 610 ; and 
p#‘e note (s), p. 394, ante. Bye-laws as to ilie construction of water-closets 
do not apply unless a water-closet is really being constructed; and if 
during repair of drains repairs have incidentally to bo done to traps or 
pans wliicn have been broken in the process of drain repair, that is not a 
constructing of water-closets within the meaning of the London County 
Council bye-laws {31etropolitan Industrial Dwellings Co. v. Long (1903), *2 
L. G. R. 233). As to bye-laws, generally, see title Metropolis, Vol. XX., 
p. 467 ; and see pp. 388 et seg., ante ; Mnrylebone Borough Council v. White 
(1912), 76 .1. P. 382 (bye-law as to soil pipes). 

(f) For sucb authorities, see title Metropolis, Vol. XX., pp. 408, 428, 
466, 469 ; and see p. 373, ante. As to bye-laws in force in the City of 
London, see title Metropolis, Vol. XX., p. 469. 

(M) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 39 (2). 

(a) Ibid., s. 39 (3). Model bye-laws have been framed by the Local 
Government Board. As to the powers of metropolitan sanitaiy authori- 
ties for regulating pipes, drains aud other means of communicating' with 
sewers, see title Sewers ani> Drains. 
ib) See note («), supra. 

(c) Public Health (London) Act, 1891 ^64 & 56 Viet. o. 76), s. 40 (1). 
As to the exercise of powers of entry, see title Metropolis, Vol. XX., 
p. 467. 

id) PubUo Health (London) Act. 1891 (54 & 66 Viet, o, 76), s. 40 (1). 

(e) It is not clear upon the wording of ihid., s. 40, who is the person 
offending. A recently arrived occupier may apparently be made liable, 
under this provision, to meet defects ni sanitary arrangements not due to 
act or omission on his part. 

• (/) Public Health (London) Act, 1891 (64 & 65 Viet. c. 76), ss. 40 (1), 11 7. 
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Sect. 14 authority or contraveiios the statute, the person so offending {g) is 
Sanitary liable to a fine not exceeding d£10(/i). 

Accommo- A similar fine may be imposed on any person who, without the 
datm. consent of the sanitary authority (i), constructs any water-closet, 
Dniawfui earth-closet, privy, ashpit, or cesspool which has been ordered by 
construction, the Sanitary authority either not to be made or to be demolished, 
Discontinued or who discontinues any water supply without lawful authority, or 
water supply, destroys any sink, trap, siphon, pipe, or any connected works 
or apparatus without lawful authority, or so that the destruction 
creates a nuisance or is dangerous or injurious to health (/t). 
Proceedings In any such case the sanitary authority (i) may order (j) the 
an( pena ties. pQj-gQj^ off Gilding (//) to mtike good the defect within a reasonable 

time (/c), and if he fails to do so the sanitary authority (i) may 
proceed for a pensilt}" not exceeding 20.s'. a day or, in the alternative, 
enter the premises, do the necessary work of remedy, and recover the 
expenses thereof from the person so offending (0- 


Provision of 
public 

lavatories and 
sanitary con- 
veniences. 


1219. A sanitary authority in London {m) may provide and main- 
tain (n) public lavatories and ashpits and public sanitary ctmveniences 
other than privies, in situations where they think they are required, 
may supply them with water, and may defray the expense of pro- 
viding them and of any damage done to any person by ill eir erection 
and constiuction, and the expense of keeping them(o). For 
this piuqwse the subsoil of any road, exclusive of the footway 
adjoining any building or its curtilage, vests in the sanitary 
authority (jp). 

In exercising these powers the question whether one place or 


(g) See note (e), p. 601, ante. 

(h) Public Health (London) Act, 1891 (54 & 55 Viet. o. 76), s. 41 (1) (a), 
(b), (c), (d). Fines recovered arc paid to the .sanitaiy authority; sec title 
Metropolis, Vol. XX., p. 468; and see pp. 367 et scg., ante. 

{i) See note (<), p. 601, ante, 

\j) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 41 (1). 
As to such orders, see title Metropolis, Vol. XX., p. 469, 

(^) 7.C., either fourteen days or such further time as is allowed I y the 
sanitary authority or as appears necessary to a inagistral.o to do the work 
(Pubfic Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 41 (1) ). 

(l) Ibid., s. 41 (2). Even though the water-closet, earth-closet, privy, 
ashpit or cesspool, or any connected work or ajiparatus, or other work 
connected therewith, complies with the statute and all bye-laws, yet if, 
on examination, it appears to be in bad order or condition, or to require 
cleansing, alteration or amendment, the sanitary authority may by notice 
order the owner or occupier to place the work in proper order or condition, 
either forthwith or in a reasonable time to be mentioned in the notice. If 
ho docs not comply, the sanitary authority may again proceed for a fine 
(not exceeding £5, and a further fine not exceeding 405. for each day 
during which the offence continues), or, in the alternative, enter and do the 
work and recover the expenses from tho owner or occupier {ibid.). As to 
legal proceedings, see titles Metropolis, Vol. XX , pp. 468, 469; Nuisance, 
Vol. XXI., pi>. 573, 574; and see pp. 367 et seq., ante. In proceedings 
for a fine, the justices may inquire into the validity of the notices {Fulham 
Vestry v. SoUmon, [1896] 1 Q. B. 198, 200). 

(m) See note (f), p. 601, ante. 

(n) Public Hcaltli (London) Act, 1891 (64 & 55 Viot. o. 76), s. 44. 

(o) These are to be paid as if they were expenses ot sewerage (ibid.) ; 
sec title Sbwebs and Drains. 

(p) The effect of statutory vesting of a hi^way in local authorities is « 
dealt with in title Highways, Streets, and Bridges, Vol. XVI., p. 68. . 
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another is more suitable for a convenience of any of these kinds is 
for the sanitary authority (gr), but it will be controlled by the court 
if it acts in an unreasonable manner or causes a nuisance to 
adjoining owners (r). 

But if the sanitary authority (q) acts homi fide in providing the 
conveniences, its action will not be controlled by the court, oven 
though, in making the appj-oaches to water-closets, it makes what 
is incidentally a subway between two sides of a broad street (a). 

1220. A sanitary authority (q) which provides any of these con- 
veniences may make regulations as to their management and bye- 
laws as to the decent conduct of those who use them (a), and it may let 
them (6), and charge fees for the use of lavatories or water-closets (c-). 

No public lavatory, ashpit, or convenience may be erected in, or 
accessible from, any street, without the consent in writing of the 
sanitary authority (c). 

1221. Where in London a sanitary convenience is used in 
common by the occupiers of two or more separate dwelling-hoiises 
or other persons, provisions are in force for penalising any person 
who improperly uses or fouls any such convenience or anything 
used in connection therewith (,/’), and for penalising all those who 
use the convenience in common, or such of them as may be found 
to be in default, if the convenience or its ai)i3roached or walls, 
floors or seats, are for want of proper cleansing in a cojidition 
which, in the opinion of the sanitary authority or its sanitary 
inspector or medical oflicer, is a nuisance or annoyance to any 
inhabitant of the district (//). 


{q) See note (<), p. 601, ntiie. 

(r) Biddulph v. 8t. (Jcorqe's^ Jlamver Square^ (1863), 9 Jur, (n. s.) 

434, 9.^3, C. A.; Vetmon v. St. Janies^ Westminster, Vestri/ (1880), 16 
Oil. D. 449, C, A. 

(s) Westminster Corjwmtion v. Loiidon and North Western Nailway, 
[1906] A. C. 426, reversing [1904] 1 Cli. 750, 0. A., and restoring [1902] 
1 Ch. 269. The dissenting judgment of Lord James of IIeheford, [1906] 
A. C. at p. 434, deserves special notice. 

(а) Public Health (London) Act, 1891 (64 & 66 Viet. c. 76, s. 46 (1) (a). 

(б) The lease may not be for more than three yenrs, and may be subject 
to conditions {ihid., s. 45 (1) (b) ). 

(c) Ihid., s. 45 (1) (c). 

\d) As to the meaning of “ accessible,” see (Jhibnall v. Paul & Son 
(1881), 29 W. li. 630. 

(s) This consent may be given on such terms as to the management and 
removal thereof at any time required by the council (Public Health (London 
Act, 1891 (64 & 65 Viet. c. 76), s. 46 (2) ). Broach of this provision is 
punishable with a fine not exceeding £5, and a continuing penalty not 
exceeding 20s. a day, if the breach contmues after conviction {ibid., 
8. 46 (3) ). This section does not apply to conveniences set up by railway 
companies in their yards or in tlio approaches thereto (Public Ileoltii 
(London) Act, 1891 (64 & 66 Viet. o. 70), s. 45 (4) ). 

(/) Ibid., 8. 46 (1). As to the provinces, see p. 604, post. 

Ig) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 46 (2). 
The penalty (a fine not exceeding 10s., and a fine not oxoct*ding 5s. a day 
for a continiiing oSenoe after conviction) is recoverable if it is proved to 
the court that the opinion of the council or its officers is as sot out in the 
text, supra. As to the provinces, see p. 604, post. As to legal proceeding, 

, see titles Metropolis, Vol. XX., pp. 468, 469 ; Nuisance, Vol. XXI., 
^p. 573, 674 ; and see pp. 367 et seq., ante. As to sanitary authorities in 


608 

• • 

Sect. 14. 

Sanitary 

Accommo- 

dation. 


Bye-laws and 
regulations as 
lo user. 


Access, 


Improper use 
and insani- 
tary condition 
of conveni- 
ence. 



604 


Public Health and Local Administbation. 


Sbot. 14. 
Sanitary 
Accommo- 
dation. 

K vercise of 

statutory 

powers. 

Power to 
examine 
conveniences 
alleged to be 
imiBanccs. 


Orders f(jr 
repairs or 
lemoval. 


Overflow from 
Cfnivenioncet. 


Su«*Sect. 3. — Nuiaances. 

1222. The power of local authorities (h) to provide sanitary con- 
veniences is a discretionary one, and so long as it is exercised in good 
faith and fairly the court will not restrain such exercise (i), but the 
power must not be so exercised as to create a nuisance to adjoining 
owners (i), and it is no defence to prove that the sanitary condition 
of the neighbourhood has been improved by the erection (k). 

1223. Nuisances arising in connection with private sanitary 
conveniences are the subject of statutory provisions. The local 
authority (h) has j^ovver, after notice, to enter and examine any 
drain, water-closet, earth-closet, privy, ashpit, or cesspool in its 
district, after receiving a comidaint that it is a nuisance or 
injurious to health. 

The authority ma;, require any necessary repairs to be done 
under penalties for default, and may execute the works and recover 
the cost thereof from the owner of tiie premises, or may declare 
them to be private improvement expenses (/). Further, where 
the enactments (m) are in force (n), Ihe local authority (/t) may 
require tlie owner or occupier to fill up or remove such cesspools 
and the like as are objectionable for sanitary reasons (o), and, 
by notice ( p) in writing, may require the owner of any sanitary con- 
venience (q) to remove it within a reasonable time, if it is so placed 
or made as to be a nuisance or offensive to public decency (r). 

1224. In urban diatriots («), the allowing the contents of any 


London, see title Metropolis, Vol. XX , pp. 408, 428, 4G6, 469 ; and see 

р. 373, ante. 

{h) As to the meauing of “ loc.-il aulliority,” sec pp. 364, 372, ante. 

(i) See Bifldulph v. JSt. George" Hanover Sguare, Vestry (1863), 9 Jur. 
(n. a.) 434, 953, 0. A. j Vernon v. St. James", WesUmnsler, Vestry (1880), 
10 Ch. D. 449, C. A. j Spicer v. Margate Corporation (J880), 24 Sol. Jo. 
821 ; Sellors v. Matloclc Hath Local Board (1885), 14 Q. B. D. 928 ; Mogg 
V. Bocken (1888), 5 T. L. R. 22 ; Pethick v. Plymouth Corporation (1894), 
58 J. P. 476 ; Mason v. Wallasey Local Board (1870), 68 J. P. 477 ; Parish 
V. London Corporation (1901), 67 J. P. 56 ; Leyman v. Hessle Uiban JJiatrict 
Council (1902), 67 J. P. 56 ; Mayo r. Seaton Urban District Council (1903), 
68 J. P. 7 ; and other cases cited in title Nuisance, Vol. XXI., pp. 621, 
523, 664. 

{k) Parish v. Londovt Corporation, supra. 

{1) Public Health -Act, 1876 (38 & 39 Viet. c. 65), s. 41. The penalty is 
a fine not exceeding 40s.,, and not exceeding os. for every day the offence 
continues {ibid.}; and, as' to the powers of local autliorities in the case 
of nuisances summarily ubfitable, see title Nuisance, Vol. XXI., pp. 538 
et seq., 666 et seq. As to private improvement expenses, sec pp. 381, 382, 
ante. 

(m) I.e., Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), 
ss. 43 (l)» 46 ; see the text, infra. 

(n) See pp. 364, 365, ante. 

(o) Public Health Acts Amendment Act, 1907 (7 Pldw. 7, c. 63), s. 46. 

(p) As to notices, SCO p. 370, ante. 

Iq) For the definition of “ sanitary convenience,” see Public Health 
Acts Amendment Act, 1890 (53 & 64 Viet. c. 69), s. 11 (3); compare 
Public Health (London) Act, 1891 (54 & 55 Viet. o. 76),* s. 141. 

(r) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), 

•. 43 (1). The penalty for non-comphanco with the requirement is a fine 
not exceeding 20«. (Public Health Acts Amendment Act, 1907 (7 Edw. 7, 

с, 63). s. 43 (2) ). As to legal proceedings, see pp. 367 et seq. * 

(s) See p. 372, ante. 
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water-closet, privj, or cesspool to overflow or soak therefrom is an 
offence punishable by penalties, and the local authority may abate 
the nuisance and recover the expense thereof from the occupier (t). 

1225. In London the destruction or damage or interference with 
sanitary conveniences so as to cause a nuisance or injury to health 
is the subject of penalties (?/), and so also where a water-closet or 
drain is so constructed or repaired as to produce the like result (v). 

1226. Nuisances in connection with sanitary conveniences used 
in coinnioii by the occupiers of two or more separate dwelling- 
houses, or by other persons, may, where the enactment is in 
force (?f0» he dealt with by penalties (a). 

Sect. 15. — Scat edging and Cleansing. 

Suu-yECT. 1. — Housea and Sfreets. 

1227. If a sanitary authority in London (h), or a local authority 
of an area in respect of w'hich the enactment is in force (c), is asked 
by an owner (d) or occupier to remove trade refuse (e), it must tio 
HO, and may charge the owner or occupier a reasonable sum for 
such remova], such sum to bo finally settled in the event of dispute 
by a court of summary jurisdiction (/). 


(t) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 47 ; and, aa to the 
powers of local authorities in tho case of nuisaiicea summarily abatable, 
see title Nuisancis, Vol. XXI., pp. 538 et seq.. 566 cl scq. 

(w) Public Health (London) Act, 1891 (.54 & 55 Viet. c. 76), s. 15. As to 
destroying ajtpuraius so as to cause a nuisance or injury or danger to 
health, see ibul., a. 41 (1) (d) ; and see p. 602, ante. 

{v) Public Health (Loudon) Act, 1801 (54 Sc 55 Viet. c. 76), s. 42. Pro- 
vision is made for punishing the actual offender instead of the person 
proceeded against (ibid,). 

{w) £.e.. Public Health Acts Amendment Act, 1890 (63 & 54 Viet. o. 59), 
s. 21 ; Fee pp. 363, 364, ante. Tho onactmeut is similar to the Public 
Health (London) Act, 1891 (64 & 65 Viet. c. 76), s. 46 ; 8 *0 p. 603, ante. 

(а) Public Health Acts Amciulmcut Act, 1890 (53 & 54 Viet. c. 69), 
sa. 11 (3), 21. 

(б) As to sanitary authorities in Ijondon, see title MiixiiorOLis, 
Vol. XX., pp. 408, 428, 448, 469; and see p. 373, ante. 

(<j) l.e.. Public Health Acts Amendment Act, 1907 (7 Edw. 7, o. 63), 
B. 48 ; see pp. 364, 365, ante. 

(<2) For the definition of “ owner,” see note (o), p. 427, ante. 

(e) For Iho definition of “ trade refuse ” applicable to the areas of 
London sanitary authorities, see note ({)» P. 668, ante. In the Publie 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), s. 48, “ sludge ” is 
excepted from the provision. 

if) Ibid. ; Public Health (London) Act, 1891 (.54 & 65 Vict. c. 76), 
B. 33 (1). If any question arises in any case as to what is to be considered 
trade refuse, either party may apply to a court of summary jurisdiction 
to determine it, and such determination is final (ibid., s. 33 (2) ; Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), s. 48). It cannot be 
reviewed by a superior court (JFestminster Corporation v. GonUni Hotels, Lid,. 
[1906] 2 K. B. 39 ; [1907] 1 K. B. 910, C. A. ; [1908] A. C. 142). In 
arguing this case, tho point that the magistrate’s decision was final, which 
was t^en successfully in the Court of Appeal and also in»the House of 
Lords, was not raised m the King’s Bench Division, where the question of 
what is trade refuse and what is house refuse was fully argued. The 
result of the decision of the Divisional Court is that, in considering whether 
t refuse is house or trade refuse, regard must be had to its physical nature 
^d character, and not to the process or oiroumstances by which it is 


Seot. 14. 
Sanitary 
Accommo- 
dation. 

Damage to 
conveniences 
and faulty 
construction. 

• 

Common 

conveniences. 


Removal of 
trade refuse. 



606 


Public Health and Local Administration. 


Sect. lf». 

Scavenging 

and 

Cleansing. 

Kcmoval of 
house refuse 
and cleansing 
of conveni- 
ences by 
district 
councils. 

Offence Ijy 

distiict 

council. 

Removal of 
house refuse 

in London. 


1228. A district council, whether urban or rural, may, and if 
required by the Local Government Board, must {g\ itself undertake 
or contract for the removal of house refuse Qi) from premises, and 
the cleansing of earth-closets, privies, ashpits (i) and cesspools, 
either for the whole or any part of its district (</). 

If a district council has undertaken or contracted for such 
removal or cleansing, and fails, without reasonable excuse, to do such 
removal or cleansing, within seven days after a written request 
from the occupier asking it to do so, it is liable to pay to the 
occupier a penalty of 5s. a day for every day during which such 
default continues after the expiration of the seven days {j). 

1229. In London, every sanitary authority (/t) must secure the 
removal of house refuse (1) at proper periods, and the cleansing and 
emptying at proper periods of ashpits (m), and of any earth -closets, 


accumulated ; see especially [190C] 2 K. B. 30, jwr Bray, J., at pp. 52 — .'34. 
Accordingly, refuse ejusdem generis as oidiiiary house refuse remains 
" house reluse,” though produced in the course of carrying on the business 
of providing refreshments in a shop or re.'-taurant for profit. Such refuse 
does not become trade refuse merely because there is no “ house ” (in the 
sense of a building iii which persons sleep at night) in connection with 
which it is accumulated {Lyons {J ) <& Co., Ltd. v. London Corporation, 
[1909] 2 K. B. 588). 

(g) Pubhc Health Act, 1875 (38 &; 39 Yict. c. 55), s. 42. If a nuisance 
arises by reason of the district council not discharging this duty after 
having undertaken it, the council is responsible, and cannot use its 
powers under ibid., ss. 94, 95, to compel the owner of the premises con- 
cerned to snbslitute and fix water-closets there instead of the existing 
privies {Barnett v. Laskey (1898), 79 L. T. 408) ; and see note {s), p. 664, aiiic. 
A district council which has undertaken to cleanse carth-closets, privies 
and the like, in the whole of its area, may not refuse to cleanse tub-closets 
within it on the ground that it has power under a local Act to approve or 
disapprove them, and has not approved them (Begg and Jones, Ltd. v. Hcrhy 
Corporation, [1909] 2 K. B. 511). Persons must not obstruct the district 
council or a contractor in carrying out the provisions referred to in 
the text, supra, and if they so obstruct are liable to a fine not exceeding £5 
(Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 42), but occupiers may keep 
such refuse if they intend to use or sell it, provided it is so Kept a* not to 
be a nuisance {ibid.). If a council agrees with a contractor to remove 
refuse or cleanse cesspools it must* arrange by the contract or otherwise 
that the refuse is so disposed 6f as not to be a nuisance ; and if it makes no 
such arrangement, aijy person injured by the disposal of the refuse is 
entitled to damages against tho council, as well as against the contractor 
{Bobinson v. Beacoiisfield Mural Council, [1911] 2 Ch. 188, C. A.) ; and see 
title Negligence, Vol. XXI., pp. 473, 474. For foims of contract for 
removal of refuse, see Encyclopeedia of Forms and Precedents, Vol. X., 
pp. 693, 69C. 

{h) For a definition of ** house refuse,” see note (1), p. 568, note (/), 
p. 606, anle. 

(t) As to the meaning of “ ashpit,” see note {h), p. 420, ante. 

(;) Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 43. The 
fact that iho district council has not approved tho privies in its 
district is not such a “ reasonable excuse,” even though it has power to 
approve or disapprove under a private Act {Pegg and Jones, Ltd. v. Her&jy 
Corporation, supra). For form of request, see Encyclopaedia of Forms and 
Precedents, Vol. X., p. 689. 

(k) As to saniiary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 406, 469 ; and see p. 373, ante. 

{1) For the definition of “ house refuse,” see note (J|, p. 668, ante. . 

(m) As to the meaning of ** ashpits,” see the definition in Public Health ** 
(London) Act, 1891 (64 & 65 Viet. o. 76), s. 141 ; and compare Publio 
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privies, or cesspools in its district, and must give sufficient notice of 
the times appointed for such removal, cleansing, and emptying (w). 
If such removal or cleansing is not done at the ordinary and pub- 
lished times (o), such removal and cleansing must be carried out 
within forty-eight hours after the sanitary authority (p) has received 
a notice in writing from the occupier of the premises concerned 
requiring the removal or clenn 8 ing(( 7 ). 

1230. }3oth within and outside London, house refuse collected 
from houses belongs to the sanitary authority (r) which collects it (s). 
In London it may be sold and the purchase-money used to defray 
the expenses of executing the Public Health (London) Act, 1891 (^). 
In urban districts it may bo sold or otherwise disposed of, and the 
profits thus made (u) go into the general district fund, and in rural 
districts, if in respect of a contributory place, to the credit of 


Tleallli Acts Amendment Act, 1800 (63 & 54 Viet. c. 59), s. 11 (1); 
note (h), p. 420, ante. • 

(71) Public Health (London) Act, 1S91 (54 & 65 Vict. c. 76), a. 30 (1) (a). 
This enactment prevents sanitary authoiitics from escaping liability if, in 
cases where they have contracted with other persons for such work, the 
contractors fail to do it. It virtually overrules the decision in Ji7k‘e v. 
atrand District Board of IToi/cs (1892), 67 L. T. 307, C. A , in which the 
distiict board were held not liable for default of such other persons. 

(o) 'I’hc object of the Public Health (I^ondon) Act, JS91 (54 & 65 Vict. 
c. 76), 8. 30 (1) (a), is to cause the sanitary autlioriiy to fix and publish 
times for removal of house refuse so that occupiers may know of them. 
No person, other than an occupier, in default of the sanitary authority, 
may collect, receive, or carry away house refuse under a penalty not 
exceeding £5 (ibid., s. 34 (2) ). To refuse to allow tho removal is jiii 
obstruction of the sanitary authority within ibid., s. 116 (1); see title 
Metropolis, Vol. XX., p. 467. 

(p) See note (k), p. 606, ante. 

(q) Public Health (London) Act, 1891 (54 & ,55 Vict o. 76), s. 30 (1) (b). 
'rhe penalty for which a sanitary authority in Loudon is liable if it fails 
to comply with any of the provisions of ibid., a. 30, is a fine not exceeding 
£20 (t6«2., s. 30(2) ). As to taking gratuities for removing refuse, see 
ibid., a.'30 (3). The sanitary authoiity must either agree with contraccors 
to do tlie work ol removal or itself employ a sufficient number of scavengers 
to doit (ibid., s. 31). 

(r) As to such sanitary authorities, see pp. 372 — 374, ante ; and see title 
Metropolis, Vol XX., pp. 408. 428, 466, 469. 

( 9 ) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 42 ; Public Health 
(London) Act, 1891 (54 & 65 Vict. c. 76), s. 32. It would seem, however, 
that the refuse produced by a manufacture does not vest in the sanitary 
authority if, after being first produced, it has still a commercial value and 
maybe used by the producers in some further business process; see FilbeyY. 
Combe (1837), 2 M. & W. 077, and Law v. Dodd (1848), 1 Exoli. 845. These 
cases were decided under the Metropolitan Paving Act, 1817 (57 Geo. 3, 
0 . zzix.), as. 69, 60 (now repealed). If a sanitary authority in London 
(see note (k), p. 600, ante) neglects for seven days to remove an^ house 
refuse wUch it is bound to remove, the oooupier ma^, after giving tho 
borough council twenty-four hours’ notice to remove it, give it away or 
sell it without anyjprejudice to the other remedies (see p. 606, ante) under 
the Public Health (London) Act, 1891 (64 & 65 Vict. c. 76). jind the buyer 
may lawfully take it away (ibid., s. 34 (1) ). 

(f) 54 & 65 Vict. c. 76, s. 32 ; and see title Metropolis, Vol. XX., 
p. 461. 

(u) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 42. It is not clear 
* whether the whole yield of the sole of refuse is “ profit ” or only so much 
thereof as may remain after deducting the cost of oolleotion. 
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the fund or rate out of which the sanitary authority pays for 
expenses incurred in such place (a). 

* 1231 . Urban and rural sanitary authorities (h) which do not them- 
selves undertake or contract for removal of house refuse and cleans- 
ing of sanitary conveniences may make bye-laws imposing upon 
occupiers the duty of such removal or cleansing at such intervals 
as the authorities think lit(c); and, where the enactment is in 
force (d)f may, if they themselves undertake or contract for the 
removal of house refuse, make bye-laws imposing on occupiers 
duties to facilitate such removal (c*). 

On i-ocoiving the proper certificate (/) from the medical officer of 
health, or from two medical practitioners, to the effect that a 
house ((/) should be whitewashed or cleansed to jirevent danger to 
health or to prevent o'* check infectious disease, an urban or rural 
sanitary authority (//.) may, by notice in writing, require tlie owner, 
or occupier to cleanse (t), purify, or whitewash such house within 
a time specified in the notice, and, if ho fails to comply vith the 
notice, may proceed summarily against him for a iionalty of for 
every day during which he continues to make default, and may also 
do the work required, and recover the expenses of so doing from 
the person in default in a summary manner (A:). 

1232 . F(>r tho cleansing of streets outside London, urban district 
councils have the same powers and duties as for collecting refuse 
from houses, and the provisions already referred to (/), allowing 
them to sell refuse from houses, relating to the proceeds of such 
sales, and forbidding obstruction of the council or its agtmts, 


(a) I.e., expenses under tho Public Health Act, 1875 (.38 & 39 Viot. c. 55), 
s. 42 {ihid.). As to contributory i>Uces and their financial au'angements 
with rural councils, sec ibuL, ss. 229, 230 ; and see pj). 381, 382, ante. 

(b) As to such authorities, sec pp. 372, 373, ante; and as to such con- 
tracts, see tho text., supra. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 44. Model bye-laws 
under this provision have been issued by tho Local Government Board. 

(d) I.e., where the Public Health Acts Amendment Act, 1890 (63 & 54 
Viet. c. 59), 8. 20 (2), is in foico ; see pp. 363, 304, ante. 

(e) Public Henlth Acts Amondmprit Act, 1890 (53 & 54 Viet. o. 69), 
B. 26 (2). This piovisioii is oqe Avhich rural councils may adopt without 
order of the Local Government Board; see ibid., a. 50; and see p. 363, 
ante. As to London, see Public Health (London) Act, 1891 (54 & 65 Viot. 
0. 70), 88. 16 (2), 133- Sec also note (c), supra. 

(/) As to tho contents of the certiheate etc., see Public Health Act, 
1876 (3l'8 & 39 yict. o. 53), s. 46. 

(</) For tho definition of house,” see note {g), p. 401, ante. 

(h) See pp. 372, 373, ante. 

{i) For the definition of “ owner,” see note (o), p. 427, ante. 

{1c) Public Health Act, 187.5(38 & 39 Viet. c. 65), s. 46. Where the Public 
Health Acts Amendment Act, 1907 (7 Edw. 7, c. 53), a. 66, is in force (sec 
pp. 304, 365, anlc), the local authority (see p. 372, ante) may, on tho certifi. 
cate of its medical officer that any filtliy article in a dwelling-house is likely 
to injure health, cause it to be cleansed, purified or destroyed, and com- 
pensate any person not in default. There is a similar provision in force in 
London os todllhy, dangerous, or unwholesome articles (London County 
Council (General Powers) Act, 1904 (4 Edw. 7, o. coiliv.), s. 19) ; as to the 
(deansing of verminous persons in London , see ibid. , s. 20. For form of notice 
to cleanse apd purify premises, see Enoyclopsedia of Forma and Precedents, 
Vol. X., p. 696. As to tho cleansing of lodging-houses, see p. 512, ante. 

(1) See p. 007, ante ; and see title. Highways, Streets, and Bridges, *' 
Vol. XVI., p. 266. 
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apply equally in the matter of cleansing streets {m). Bural district 
councils have no power to cleanse streets unless invested with urban 
powers (n). The power to make bye-laws mentioned above (o) also 
authorises urban and rural district councils to make bye-lawfl 
imposing on occupiers the duty of cleansing footways and pavements 
adjoining their premises ( p). Urban councils may also make bye- 
laws for preventing nuisances arising from snow, filth, dust, ashes, 
and rubbish (q), and may provide fit places for the deposit of any 
refuse collected by them from houses or streets (?•). 

1233. In London every sanitary authority (s) must keep the 
streets in its borough which are repairable by the inhabitants at 
large, including the footways, properly swept and cleansed, and 
remove all street refuse (0- The penalty for non-performance of 
this duty (//) is a fine not exceeding i‘20 {v\ and the sanitary 
authority («) may bo compelled, on complaint of any person, to 


(m) Public Health Act, 1875 (3S & 39 Viet. c. 56), s. 42. 

(n) Ibid. ; sec title Local Govkunment, Vol. XIX., p. .3.32. 

(o) See p. 008, ante. As to the cleansing of extra-rnetropo’itan streets, 
sec title Highways, Streets, and BaiDGE.s, Vol. XV 1 , p. 251. 

(p) Public Health Act, 1875 (38 &; 39 Viet. c. 55), s. 44. IVhere the 
Public Health Acta Amendment Act, 1800 (53 &: 54 Viet. c. 59), a. 26 (1), 
is in force (sec pp. 363, 304, ante), byo-lawa may also be made prescribing 
the times at which faecal or olTonsivo or noxious matters may bo carried 
through the streets of the district, for proscribing the proper construction 
of rofu.so carts, and compelling the sweeping up of any olfonaive matter 
or liquid which is dropped in the cour.se of removal ; see the Public 
Health Acts Amendment Act, 1890 (33 & 54 Viet. c. 50), a. 26 (1). As to 
bye-lawB, generally, see pp. 388 el ante. 

(q) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 44; and see title 
Nuisa.vce, Vol. XXI , pp. 514, 510. Model bye-laws under this provision 
have been issued by the Local Government Board. As to the provision 
being put in force in a rural district, see title Local Government, 
Vol. XlX., p. 332. As to the keeping of bwinc, waste and stagnant water, 
and overflowing closets, see pp. 604, ante, pp. 611, 612, post ; title 
Nuisance, Vol. XXI., p. 513. 

(r) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 45. As to recep- 
tacles for temporary deposit of rubbish, see title Highways, Streets, and 
Bridges, Vol. XVl., p. 257. 

(s) As to sanitary authorities in London, see title Metropolis, Vol. XX., 
pp. 408, 428, 466, 469 ; and see p. 373, ante. 

(t) Public Health (Loudon) Act, 1891 (54 & 55 Viet. c. 76), s. 29 (1). For 
definition of “street refuse,” see ibid.,s. 141 ; pp. 568, note (m), 605, note (/), 
ante. The Act says that cleansing and removal must be carried out “so far as 
reasonably practicable.” As to the expenses of providing wharves and 
destructors for disposal and removal of street refuse, see the Public 
Health (London) Act, 1891, Amendment Act, 1893 (56 & 67 Viet. o. 47), 
s. 3 ; and as to the cleansing of metropolitan streets, see also title High. 
WAYS, Streets, and Bridges, Vol. XVL, p. 204. Bye-laws as to carriage 
of feecal and offensive matters (similar to those referred to in note (n), 
supra), must be made by the London County Council and enforced by tne 
sanitary authorities (Public Health (London) Act, 1891 (54 & 65 Viet, 
o. 76), s. 16 (2), (3) ; but the bye-laws do not extend to the City {ibtd., 
8. 133). 

(u) The non-performance of the duty does not necessarily render a 
sanitary authority liable to an action for damages for non-feasance 
{Samidere v. Holbom District Board of Works, [1895] 1 Q. B. 64); and see 
title Heguqbnor, Vol. XXI , pp. 422, 423. 

* (v) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 29 (2). 
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carry out the duty by an order of the Local Government Board, 
which order is enforceable by mandamus (a), or the Board may, 
except where the City Corporation is the defaulter, appoint the 
London County Council to perform the duty(/>). Every sanitary 
authority (r) must employ, or contract for the employment of, suffi- 
cient scavengers to do ’the work (d), and the provisions applicable 
to the sale and disposal of house refuse (c) apply to street refuse. 
Every sanitary authority (c) must make and enforce bye-laws for 
preventing nuisances arising from snow, ice, salt, dust, ashes, 
rubbish, olfal, carrion, fish, filth, and other offensive matters (/).' 

1234 . If the inspector of nuisances of an urban district council, 
or, in London, the sanitary inspector, thinks that any obnoxious 
mutter should be removed (//), ho may give tlie owner of the matter 
or the occupier of the iiremises whereon it exists notice to remove 
it. If it is not removed within twenty-four hours, or, in London, 
within foity-eight hours, it becomes the pr()X)erty of the district 
council, or, in Jjondoii, of the sanitary authority (c), which may 
remove and sell it, and, so far as the sale does not repay the 
expenses of removal, ma^, either in or outside London, recover 
such ex2)en8es in a summary manner from the former owner of the 
refuse, or from the occupier or, if there is no occupier, the owner of 
the premises (h). If the sale of tho matter realises a sum in excess 
of the cost of removal, the balance must be paid on demand to the 
former owner of the matter removed (i). 

(a) Public Health (London) Act, 1891 (54 & Viet. c. 7C), s. 101. As 
to mandamus, see title CiiowN Practice, Vol. X., pp. 89, 106; and see 
uote (g), p. 378, rtnie. 

(b) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), ss. 101, 103. 

(c) As to sanitary authorities in London, see title Metkopoli.s, Vol. XX., 
pp. 408, 428, 466, 469 ; and see p. 373, ante. 

(d) Public Health (London) Act, 1891 (64 & 55 Viet. c. 76), s. 31. 

(e) See pp. 007, 608, ante. As to this, sec Public Health Act, 1875 
(38 & 39 Viet. c. 65), s. 49, and Public Health (London) Act, J891 (64 & 65 
Viet. c. 70), 8. 35 (1), 

(/) Public Health (Loiidou) Act, 1891 (64 & 55 Vie( c. 76), s. lo (J) ; 
and see title Nuisaxce, Vol. XXI.* pp. 614, 540. Model byc-laws have 
been framed by tho Local Govpmment Board. As to byc-laws, geneially, 
see pp. 388 et fteq., ante. 

(a) The Pubhc IlealUi (London) Act, 1891 (54 & 55 Viet. c. 76), s. 35 (1), 
adds here, “and it js not the duty of the sanitaiy authority lo remove 
it.” The Local Government Boai'd will put tho Public Health Act, 1876 
(38 & 39 Viet. c. 65), ss. 49, 50 (see the text, infra), into force in a rural 
district (see title Local Government, Vol. XIX., p. 332) only in very 
exceptional circuiiKstancos. 

{h) Public Health (London) Act, 1891 (54 & 65 Viet. c. 76), s. 36 (1), (2) ; 
Public Health Act, 1876 (38 & 39 Viet. c. 66), s. 49. At common law, all 
persons are liable to prevent their land from being used so as to be a public 
nuisance, and the Attorney-General, proceeding at the relation of an urbau 
or borough council in Londou, is entitled to an injunction to restrain such 
a nuisance in spite of the Public Health (London) Act, 1891 (64 & 66 Viet, 
c. 76), SB. 30, 36 : the court, in hearing a motion for such an_ ini unction, took 
into consideration that the repeated exercise by a vest^ in London of its 
powers under ibid., s. 36, woifid be inconvenient and ineffective {A.-O. v. 
Tod Heatleu, [1897] 1 Ch. 660, C. A.). As to an accumulation of seaweed 
coming witain tho Public Health Act, 1876 (38 & 39 Viet. c. 65), s. 49, see 
Margate Pier {Proprietors) v. Margate Town CouneU (1869), 33 J. P. 437. 

(i) Public Health (London) Act, 1891 (64 & 65 Viet. o. 76), s. 36 (])• ‘ 



Part V — Provisions in Respect op Particui^ib Matters. 

1235. In London the sanitaiy authoritica (j ) may employ, or con- 
tract with, scavengers to remove manure and other refuse matter 
from the etables and cowhousoa within their districts, the occupiers of 
which consent in writing to such removal (Jr). 

Urban and metropolitan sanitary authorities may also give 
public notice requiring uuinure to be removed from premises at 
fixed periods (1). 

It is an oiience to allow waste or stagnant water to remain in a 
cellar or dwelling-house in an urban district twenty-four hours 
after wiitten notice has been given by the urban "authority to 
remove it ; the authority has the same power of abating the 
nuisance as in the case of overflow from a sanitary convenience (?«). 

Soii-Skct. 2. — Offenfiive Ihichru. 

1236 If a watercourse or open ditch near the district of an 
urban or rural sanitary authority, or forming tlie boundary betw’een 
that district and another is foul or offensive, the authority of .the 
former district may apply to a justice in the latter district for an 
order to remedy the matter. The justice may summon the local 
authority of the latior district before him to show cause why an 
order should not be made upon it to cleanse such watercourse or 
open ditch and to execute such permanent or structural w'orks as 
may be necessary ; and, after a hearing, such an order may be 
made (ji). 


For form of agreement, see Encyclopaedia of Forms and Precedents, Vol X., 
pp. 586, 593. 

(j) See note (c), p. CIO, ante. 

(h) Public Health (London) Act, 1891 (64 & 56 Viet. c. 76), s. 36 (1). 
The occupiers must not revoke their consent without one month’s notice 
in writing, and in spite of such agreement remain liable to fines for placing 
dimg or manure on footnays or camage-w.ays or allowing deposits oi 
refuse to accumulate on tlioir premises so as to be a nuisance or dangerous 
to health (ibid.). 

(l) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 50; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 36 (2). q’ho penalty for 
non-complianco is a fine not exceeding 20». a day, recoverable without, 
further notice, ibid The Public Health Act, 1875 (38 & 39 Vict. c. 56), 
s. 60, imposes a similar penalty for permitting further accumulation or not 
continuing the periodical removal directed by the public notice ; and see 
note (^), p. 610, ante. For form of notice, see Enoyclopficdia of Forms and 
Precedents, Vol. X., p. 590. 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 56), s. 47. The penalty 
is not exceeding 40«., with a daily penalty of not exceeding 5«. (ibid.) ; 
sec also pp. 604, 605, ante. 

(n) Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 48. The order may 
be made on an application ex parte ii the adjoining local authority does not 
appear, and may determine who must do the works and in what proportion 
and by whom the costs of the works must bo paid (ibid.). An order on a 
council to do works outside its district is good though its execution involves 
a trespass (Woburn Union v. Newport Fagnell Union (1887), 61 J. P. 694). 
But a power to cover offensive ditches at the side of roads and substitute 
pipe or other drains does not authorise a district council tb remove posts 
and rails and cover a ditch which is fenced off &om the highway (Tumi v. 
West Ham Local Board (1873), L. B. 8 C. P. 447). As to the power of 
surveyors of highways under the Highway Act, 1836 (6 & 6 Will. 4, o. 60), 
s. 67, see A.-G’. v. Copeland, [1902] IK. B. 690, C. A. ; and see titles High- 
ways, Streets, and Bridges, Vol. XVI., p. 113 ; Sewers and Drain.s , 
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Sect. 16 . 1237. In London sanitary authorities (o) may cause ditches at 

Soaveiii?mg the sides of and across public roads, bye ways and footways to be 
and filled up, and may substitute for them pipes or other drains across 
Cleansing, qj. alon^^side such roads or ways, and may make appropriate means 
puwersof of carrying water from them (p). They must also cause to be 
metropolitan drained, cleansed, covered, or filled up all ponds, pools, ditches and 
authwities' Other places in wliich drainage, filth, or anything offensive or likely 
to be prejudicial to health is collected or contained ( 5 ). They must 
also give written notice to the person who causes such collection, or 
to the owner or occupier of the premises where it exists, requiring 
liim to take steps to remove it in a time specified in the nolice('/*). 
Persons aggrieved by any notice or act of the sanitary authority (s) 
ill relation to the construction, covering, filling up or other alteration 
of any drain under thi provision, may appeal to the London County 
Council, whoso decibion is final (t). 

WATEna AND Watercourses. As to tho power of a parish council to deal 
with offensive ditches, see title Loc\l (invERNMicNT, Vol. XIX., p. 248. 
For form of notice, see Encyclopsedia of Forms and Precedents, Vol. X., 

р. fi97. As to watercourses generally, sec title Watisrs and Watercourses. 

(0) As to sanitary authoiities in London, see title Metropolis, Vol. XX., 

pp. 408, 428, 460. 

(p) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 87. Land 
gamed by such works may bo tnrown into the adjoining highway, m which 
<?aso it becomes repairable as part thereof {ibid.); and see title ILgiiways, 
Streets, and Bridgejs, Vol. XVI., pp 200, 201. 

(g) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 43 (1) (a). 
This provision is apparently designed for the cases in wliich it cannot bo 
discovered who is responsible for the offensive accumulation or who owns 
the pla<*o where it exists. 

(r) Public Health (London) Act, 1891 (54 & 55 Viet. 0 . 76), s. 43 (1), (0). 
This is the procedure where the person responsible for tho collection, or 
the owner or the occupier of its locusy cannot bo discovered. The penalty 
for non-compliance is a fine not exceeding £5, and a Hue not exceeding 
£2 for each day the ofience continues {ibid., s. 43 (2) ). For the definition 
of owner, see note ( 0 ), p. 427, ante. In lieu of proceeding for a penalty 
the sanitary autlionty may enter on tho premises, abate the nuisance, 
and recover the expenses of the abatement from the owner (Public 
Health (London) Act, 1891 (.54 & 5(5 Viet. c. 76), s. 43 (2) ). The sanitary 
authority may pay for the abatement as part of their sewerage expenses 
{ibid., s. 43 (2) (a) ). A.s to nuisances summarily abatable, see, further, 
title Nuisance, Vol. X-XI., pp. 566 et seq , and, as to legal proceciliags, 
see pp. 367 et seq., ante. As to procediiro before courts of summary 
jurisdiQtion, see title Magtstra-TES, Vol. XIX., pp. .580 el seq. If tho work 
of abatement damages any ancient mill or right oonnected therewith the 
sanitary authority must make full compensation for such damage in the 
manner provided by the Metropolis Management Act, 1855 (18 & 19 Viet. 

с. 120), ss. 225, 226. As to the time for applying to justices for com- 
pensation, sec Ji. V. Edwards (1884), 13 Q. B. D. 586, C. A. The sanitary 
authority may, in tho alternative, purchase tho mill or right in the manner 
provided by the Metropolis Management Act, 1856 (18 & 19 Viet. c. 120), 
88. 149 — 156. As to the proccdoie, see title Metropolis, Vol. XX., pp. 
456 et seq. 

(s) See note ( 0 ), supra. 

(t) PubUo Health (Loudon) Act, 1891 (64 & 66 Viet. o. 76), s. 43 (3) ; 
and see Htiie Metropolis, Vol. XX., pp. 468, 469. 
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Nature of 
speci.ll Act' 
and incor- 
poration of 
General 
Clauses Acts. 


/’or Oil ml lioats - - - - 

Can iaqe hy Sea - - - 

Carriers' Liability - - - 

Companies for HUilutonj rurposes 
Cinnpulsory Purchase - - - 

Kleitrical OnderlaliHiyt 

Fans - _ - - - 

lliyhivay A uthorit ifs ~ 

Income Tax _ _ _ - 

fAyht Railways - - - - 

Mcuiinnm Rates Jor TraJJic- 
Nfffhyctice - - - - - 

Rates for Traffic _ _ _ 

Itatiriy of Rati trays - - - 

Rensonahlc Fauhtics for 'I'm (lb - 

Shiftpiny - - - - - 

Statutory Duty, Xc<jleit oj - 
Ttleyrapiri- _ _ _ _ 

Terminal Charyes _ _ _ 

Thronyh Hates and TuheU - 
Tiamioays - _ _ _ 

yV<‘vS^)ass and 'TnsiiasMfs 
Undue Preference 
]Vorl men's Comjtensation 
Workmen's Trains 


See title PuBLu: Health and Local 
ADMIMSI’KATION. 

„ Sniri’iXG AND Navigation. 

.. Oabrieks. 

(JOMrANTEf^. 

, CoMrULSOKY PuilClIASi: OF 
Land am) CoMPiiXSATioN. 

I'jLKOTKIC liKJHTING AND 

Tower 
„ Caiuiieus. 

TllGIIWAYt!, StUELT.S and 
J illlDGK!^ 

Income T\x. 

'rU\MWAYS AND LtGII 1' T VfL- 
WAYS. 

Oaurieks. 

(Jauriers ; Neolthence. 

.. (Jaimuers. 

Hates and Hating. 

(^VRRIERS. 

, SjijiTiNo AND Navigation. 
Negligence. 

TELEGR \rHS AND Telethones. 

, I VRRIEl'vS. 

Carriers 

Tramways and Light Hail- 
, WAYS. 

Negmoence ; Trespass. 

,, (’AIIRTERS 

„ Mavi’ER and yERVANT. 

„ Cahrieiis. 


Part I. — Constitution of a Railway 
Company. 

Sect. 1. — Formaiivn, 

Sgu-Sect. Under Special Act. 

1238. A. railway C(>iup.any is 'usually formed by an Act of 
‘^rliauient which is called the company’s “ special Act,” and which 
e^nthoiises the construction of the railway (a). Before 1815, each 
Bp'ecial Act was complete in itself and contained all the powers 
conferred by the legislature on the company. In that year, 
however, certain general Acts were passed for the purpose of 
consolidating those provisions which had been usually inserted in 
Acts incorporating companies for cai lying on public undertakings 

(a) See Railways Claiisos Consolidiitioii Act, 1845(8 & 9 Vict. c. 20), s. 2. 
From eix months alter the passing ot the special Act the company is 
bound to keep at its piincipal office a copy of the Act, and in that time to 
deposit a copy in the oflico of the clerk of the county council (Local Govern- 
ment Act, 1888 (51 & 62 Vict. c. 41), s. 83 (6) ) of each county into which 
the railway extends All persons interested must be permitted to inspect 
such copies and to make extracts therefrom, and penalties are incurred by 
any breach of thcbC jirovisions (Railways (clauses Consolidation Act, 1845 
(8 & U Vict. 0. 20), SB. 162, 163). For the steps neiTOssary to obtain a 
special Act, see title Parliament, Vol. XXL, pp. 727 et seq. 
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and authorising the compulsory acquisition of land or the con- Sect, l, 
struction of railways. These general Acts are the Companies Clauses Fonnation. 
Consolidation Act, 1845 (6), the Lands Clauses Consolidation Act, 

1845 (c), and the Railways Clauses Consolidation Act, 1846 (d). 

Each of these Acts applies to every company incorporated by any 
special Act, passed since the 8th May, 1845, by which power is given 
to such company to construct a railway and to acquire lands 
compulsorily for the purposes of such construction ; and such Acts 
must be incorporated in the special Act and form part thereof, 
and all their clauses and provisions apply to the undertaking 
authorised, save so far as they are expressly varied or excepted by 
the special Act(<*). 

1239. These Clauses Acts do not apply to companies incorporated Companies to 
by special Acts passed before 8th May, 1845 ; but as all such companies 

which are now in existence have since that date obtained further appij^^ ® * 
powers from Parliament, and as the Clauses Acts have been applied 
to them by their further special Acta, it may be presumed that the 
Clauses Acts apply to every railway company in the kingdom (/). 

1240. The Railways Clauses Act, 1803 (g), is divided into five Division of 
parts, of which Part I., relating to construction of a railway, 

Part III., relating to working agreements. Part IV., relating to 
steam vessels, and Part V., relating to amalgamation, apply 
to a railway company where they are expressly incorporated in a 
special Act passed after the 28th July, 1868, by such special Act (//). 

1241. I’ho constitution, regulation, and management of a railway Application 
company formed under a special Act, the rights and liabilities of «£ Compames 
shareholders in sucli company, and the powers of the company with soHjati^on^ 
regard to the raising of capital and issuing of shares are governed Act. 

by the Companies Clauses Consolidation Act, 1845 (i). 

1242. When twenty-one years have elapsed after the authorisation Acquisition 
f)f any railway made or authorised since the year 1843, tho Crown Crown, 
has power at any time, on certain conditions, to purchase such 
railway for a sum equal to twenty-five years’ purchase of the annual 

(6) 8 & 9 Viet. o. 16; see title Companies, Vol. V., pp. 674 et aeq. 

(c) 8 & 9 Viet, e 18; see title Compulsory Pi'rotase of L.vnd anI». 
Compensation, Vol. Vf pp. 12 et seq. 

(d) 8 & 9 Viet, e 20. 

(e) See s. 1 of each of the Acts referred to in notes {b), (c), (d), supr^h 
The Acts are usually iiicorpornted in the special Act by express words, but , 
this seems to be unnecessary. As to tho exemption of the land of a 
railway company from compulsory acquisition for the purposes of the 
Housing Acts, see Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, 
c. 44), 8. 46 ; title Public Health and Local Administration, p. 547, 

(f )^lt is assumed throughout this title that the general Acts apply hilly to 
every railway company mentioned. It is doubtful, however, whether the 
Companies ('lauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), applies to 
every company whose original Act was passed before the 8th May, 1846, 
and certainly none of the Acts of 1845 (see notes (6), (d), supra) applies to 
works constructed under powers granted before that date. * 

(g) 26 & 27 Viet. c. 92. 

(h) Ibid., SB. 2, 3, 22, 30, 36. 

(i) 8 & 9 Viet. c. 10. With regard to all such matters as arc referred to in 
this paragraph, see title Companies, Vol. V., pp. 674 et seq. 
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Draft 
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divisible profits calculSited on an average of the three preceding 

years ( j). 

Sub-Sect. 2. — Under (krtificaU of the Board oj Trade. 

1243. Where any companies or persons intending to construct a 
railway have contracted for the purchase of nil the lands requiretl 
for that purpose, they may apply to the Board of Trade for a 
certificate authorising such construction under the Railways Con- 
struction Facilities Act, 1864 (/O- 

1244. Such company or persons (called the “ promoters ”)(Z) and 
all parties seised or possessed of or entitled to such lands may 
make provisional contracts for tlie purchase or taking and sale of 
the lands under the same conditions as are prescribed bj' the Lands 
Clauses Acts (vi) for the taking of lands by agreement (n). 

Such promoters and parties have none of the powers conferred 
by those Acts(?a) with regard to the acquisition of land otherwise 
than by agreement (o ) ; and a person under disability or incapacity, 
though he may contract for the sale of lands, has no power to 
carry the contract into execution or to deal further with the hinds 
before the certificate comes into operation (p). Neither may the 
promoters before that time take or hold lands, though they may 
contract for them(p). 

The promoters need not enter into any contracts with regard to 
the use of, diversion of, or interference \\ith, any highway before 
applying for a certificate (q). 

1245. On making their application to the Board of Trade, the 
promoters must deposit maps, plans, sections, and books of 
reference, together with an estimate of the cost of construction, and 
a draft of the proposed certificate, and must publish notices of the 
application (/’). 

1246. The Board of Trade must inquire in such manner as it 
thinks lit into the whole scheme and consider any representations 
and objections (s). If the Board is satisfied that all requireim uts 

(/) Tho Hallway Regulation Act, 1844 (7 & 8 Viet. o. 8.'5), ss. 2, a. Thh- 
power docs not .i]>i)ear to have ever been exercised. 

(k) 27 & 28 I'let. c. 121, a. 6. The provisions of this Act extend and 
apply mulalis mutandis to the making of new works in connection with »n 
exiting railway {ibid., s. 54). 

(l) Ibid., B.2 

Im) J.e., tho Lands Clauses Consolidation Act, 1845 (8 & 9 Viet c 18), 
and the Lands <']:mso8 Consolidation Acts Amendment Act, 18G0 (23 & 24 
Viet. c. 106) (Railways Construction Facilities Act, 1864 (26 & 27 Viet, 
e. 121), 8. 2). 

(n) Ibid., s. 3 ; sec title Compulsory Purchase op Land and Oom- 
fENSATiON, Vol. VI., pp. 56 et seq. 

(o) See ibid., pp 62 et seq. 

Ip) Railways (’onstructioii Facilities Act, 1864 (27 & 28 Viet. o. 121), s. 3. 
By ibid., s. 4, provisions are made for the acquisition, if required, of Crown 
lands. ' • 

{q) Ibid., B. 6. 

(r) Ibid., B. Q. Rules relating to these matters are made under the Act 
{ibid., 88. 6, 64, and Schod.). 

(s) Ibid., 88. 7, 8. 
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liave been observed by the promoters, it may (t), if it thinks fit, Sect. i. 
settle a draft certificate to the effect that the promoters are Formation, 
authorised to make the railway therein described, inserting in such 
certificate such provisions as it deems necessary (w). The draft 
certificate must then be laid before lioth Houses of Parliament, and 
if either House within six weeks after it is so laid resolve that it 
^ ought not to be made, the schoiue proceeds no further and all 
’ contracts relating to the acquisition of land for the undertaking are * 
void (a). If, however, neither House within that time passes any is^sue of 
such resolution, the Board of Trade may make and issue a certificate ‘-’ertificate. 
in conformity with the draft (b), which must be published in the 
London Gazette (c). 

1247. The certificate as from the time prescribed therein (not Oporaiionof 
being prior to the publication), or if no time is prescribed, then 

as from the time of such publication, has the same force and 
operation and is as valid as if it were an Act of Parliament (d). 

'The Lands Clauses Acts(e) are incorporated in the certificate, incoipm.ition 
except as therein excepted, and except as to the provisions relating Acte amr 
to the taking of lands or the assessment of compensation otherwise General AcIh, 
than by agreement, and to the entry by the promoters upon 
lands (/). The Railways Clauses Acts(//) are incorporated witli the 
certificate, except as therein excepted, and except as to the correc- 
tion of eriors in plans, the temporary occui)ation of lands, and the 
leasing of railways (A). The general Acts appl}ing to railways also 
apply to the company and to the railway (i). 

1248. Where the promoters are not a company already incor- fticorpoiatioii 
poraled and are seven or more in number, a company must be 


(0 It is not obligatory on tlio Board to settle a draft certificate ; it 
ha's a discretion, and, il it refuses, all contracts for tlie purchase or taking 
u' land for the purpose of the undertaking cease to be binding (R.ailways 
t'onstniotion Facilities Aet, 1804 (27 & 28 Viet. c. 121), s. 52). 

(it) Ihid., SB. 11, 12. The oertiiicato may bo in the lorin set out in the 
schedule to the Act {ibid , s. 13). The promoters must give public notice of 
the ocitificate according to the rules under the Act {ibid , s. 15). 

(cl) Ibid., BS. 14, 16. 

(6) Ibid., s. 17. 

(el Ibid., s. 18, or in the Edinburgh GazeUe or Dublin Gazelle if the pro- 
posed railway is in Scotland or Ireland, and in both the London GazeUe 
and Edinburgh Gazette if it is partly in England and partly in Scotland 
{ibid.). 

{d) Ibid., B. 19. The certificate must he judicially noted without being 

£ leaded {ibid., s. 20). Terms used in it have tJie same meaningH as they 
ave when used in the Act {ibid., s. 21 ; see ibid., s. 2). The powers given 
by the certificate cease at the end of five years from the comincncemeut of 
its operation, or within any shorter period therein prescribed {ibid., s, 22) 
{e) See note (m), p. 624, ante. 

(/) Railways Construction Facilities Act, 1864 (27 & 28 Viet. c. 121), 
88. 2, 23. The exception does not include the provisions in the Acts 
relating to the compensation for cnfrancliisement of copyholds {ibid.). 

iff) T.e., the Railways Clauses Consolidation Act, 1845 (8 &*9 Viet, c 20), 
and the Railways Clauses Act, 1863 (26 & 27 Viet. c. 02). 

(A) Railways Construction Facilities Act, 1864 (27 & 28 Viet. o. 121) 
B. 31. ^ 

^ (t) Ibid., B. 51. For a list of the general Acts, see ibid., Sched. IV. 
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incorporated by the certificate (fc). Where they are not a company 
and are less than seven in number, a company may be incorporated 
by the certificate if the promoters so desire {1). Wliere a company 
is incorporated, tlio certificate must contain proper provisions with 
apt terms for creating n body corporate, by an appropriate name, 
with perpetual succession, a common seal, and power to take, hold, 
and^ dispose of lands and other property for the purposes and. 
subject to the restrictions of the certificate (va). 

In every case in wliich a company is formed, the certificate is 
to be deemed the special Act, and the Companies Clauses Acts are 
incorporated with the certificate (u). 

1249. No share may be issued, nor does anj^ share vest in the 
person accepting it, until at least one-fifth of the amount of such 
share is paid up('f)). 

Skct. 2. — Powrrg. 

Rrn-SECT. 1. — Tn Oencral. 

1250. The special Act (/>) of a railway company, combined with the 
general Acts incorporated therewith, usually confers on the company 
power to construct a railway and the auxiliary works, to acquire 
compulsorily the lands necessary for such construction (( 7 ), and to 
raise the capital reejuirod for the purpose (r). 

1251. Tlie powers conferred are as a rule enabling and not 
compulsory; and when the special Act says “It shall bn lawful 
. . . to construct a railway, tliese words aro permissive only, and 
there is no obligation on the company to make the railway (s) : so 
words providing that the railway “ shall be completed “ within a 
named time aro not usually compulsory, but moan that if the 
company choose to exercise its powers of making the railway it must 
complete it witliin the time( 0 ; but, on the construction of the 

(k) Railways Constiuctiou Facilities Act, 1864 (27 & 28 Viet. o. 121), 

’ H) Ibid., 8. 25 

(ni) Ibid., s. 26 

(n) Ibid., B. 27. These Acts aVe the Companies Clauses Consolidation 
Act, 1845 (8 & !) Viet. c. 16),'and the Companies Clauses Act, 1863 (26 & 27 
Viet. 0 . 118) (Railways Construction Paiuliliea Act, 1864 (27 & 28 Viet, 
c. 121), s. 2). 

( 0 ) Ibid., s. 28. ' 

{])) See pp. 622 et seq.-, ante. A special Act must be construed strictly 
against the company, but liberally in favour of the public {Parker v. Great 
Western Bail. (Jo. (1844), 7 Scott (n. b.), 825 : and see title Statutes). 

{q) See, fuiiher, title Compulsory Purchase of LAtiD and Compen- 
sation, Vol. VI., pp. 163, 154. 

(r) See title Companies, Vol. V., pp. 680 et seq. 

(«) York and North Midland Rail. Co. v. B. (1853), 1 E. & B. 858, 
Ex. Ch. ; approved in ScoUish North-Eastern Bail. Co. v. Stewart (1859), 

6 Jur. (n. S.) 607, H. L. ; followed in Great Western Bail. Co. v. B. (1853), 

1 E. & B. 874, i:x. Ch., and in B. v. Great Western Bail. Co. (1893), 62 L. J. 
(Q. B ) 572, C. A. ; and overrruling R. v. Lancashire and Yorkshire Bail. Co. 
(1862), 1 E. & B. 228 ; see also S. v. French (1879), 4 Q. B. D. 607, C. A. ; 
Darlaston Local Board -y. London and North Western Bcdl Co., [1894] 2 Q. B. 
694, C. A. 

(t) York and North Midland Rail. Co. v. B., supra ; compare Midland 
Railway y. Great Western Railway, [1900] A. C. 445. With regard to . 
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• . • ‘ 

special Act, the company may be under an obligiitioii to make the 9®®^. 2. 
railway, in which case a mandamus may issue to compel it to fulfil Powers, 
that obligation (a). # 

Similarly, if the railway is made, there is no obligation on the Construction 
company to maintain it or to restore it should it be destroyed (6). maKMn 

If the company has made part of an autliorised railway, it is restore,* or 
under no obligation to uiiike the rest(6*); and the failure to coin- complete a 
*plote the whole railway is no public injury such as to justify the 
interference of the Attorney-General (d). 

Where, however, the special Act has authorised one entire rail- 
way, and capital has been subscribed to make the whole line, the 
company may be restrained at the suit of a shareholder from deter- 
mining to abandon part and use the capital subscribed for making 
the remaining portion only (<;) ; but when a company autho- 
rised to make a railway, having made part, is unable for want 
of funds to complete the whole, the court exercises a discretion 
as to granting any injunction which would have the effect of pre- 
venting the portion made from being used for the benefit of the 
public and the shareholders (/). 

1252. The special Act does not constitute a contract, between the o’onLrnctiml 
company and the owners of the land required, so as to give a land- 

owner any rights against the company until it exorcises its option 
to take that person’s laud by giving him a notice to treat (</). 

Sub-Skot. 2.^Matt€ra Ultra 

1253. A company which has been incorporated for a specie 1 cienerai prin- 
purpose by Act of Varliameiit may not apply any part of its funds 

tion. 

laihvay ' constructed under tho llaihvays Construction Facilities Act. 1804 
(27 & 28 Viet. c. 121), tliorc arc in that Act elaborate provisions for sccurinjf 
the completion of a railway by requiring; a deposit by the promoters anil 
ITovidiiiff ior the forfeiture of such deposit on failiiro to complete ; see 
ihid , ss 34 — 47. In the case of an existing railway iisiiig the powers of 
that Act a penalty may be enforced against the company lor tailing to 
complete (ibid . s. 48). 

(а) Great Wc&tein Kail. Co. v. E. (ISSS). 2 W. 11. 64, Ex. Ch. 

(б) E V. Great Western Hail. Go (1893), 62 L. ,T (y. n.) 672, C. A. 

(c) York and Xorth Midland Rad. Co. v. E, (1853), 1 E & B. 858, Ex. Cli. 

(d) A.-Q. V. Birmingham and Oxford Junction Hail. Co. (1861), 3 Mac. 

& (>. 403. 

(e) Cohen v. Wilkinson (1849), 12 Beav. 125. But a shareholder 
remaining passive, when he might mterfero with tho mode of action of the 
directors, may lose Ins right to interfere {Giahamy. Birkenhead, Lancashire 
and Cheshire Junction Rail Co (I860), 2 Mao. & G. 146 ; see Bagslum v. 

Eastern Union Rail (Jo. (I860), 2 Mac.&G 389. As to the general nature 
of the remedy of injunction, sec title Injunction, Vol. AVil., pp. 197 
et seq. As to abandonment, soo p. 772, post 

( f) Hodgson v. Powis {Earl) (1850), 12 Beav. 529 ; see Browne v. Jlfon- 
mouthshire Bail, and Canal Co. (1851), 13 Beav. 32 ; and whore by its 
Act a company was forbidden to open a line until a certain junction was 
made, the court refused an injunction against opening the lino on being 
satisfied that tho company intended to make tho junction {Cromford and 
High Peak Rail. Co. v. Btockport, Disley and Whaley Bridge Rail. Co. {1851), 

I De G. & J. 326, C. A.). 

{g) York and North Midland Rail. Co. v. R., supra. As to notice to 
treat, see title Compulsory Purcuasr of Land and Compensation, 

,Vol. VI., p. 04, 
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Seot.2. to objects unauthorised by the Act, however desirable it may appear 
Powers, to so apply them (k). Even the assent of every individual share- 
holder in such a company does not justify the application (i). 
13 ut although what is not permitted by such an Act must be taken 
to be prohibited, the principle should be interpreted reasonably and 
liberally, so that everything which may fairly be considered as 
incidental to, or consequential upon, those things which Parliament 
has authorised ought to be considered as within the powers of the* 
company unless expressly forbidden (/.). 

Examples of 1254. Where a company engages in a business not expressly or 
acts .and impliedly authorised by its Act, its conduct is calculated to injure 
%tUra mre». public, and ail injunction at the suit of the Attorney -General 

is the proper remedy (0- Tims, a company will be restrained from 
acting as dealer in coal(m), or from running omnibuses in a way 
not incidental to or consequential upon the powers con birred upon 
it(?t) ; but it is not ultra virus of a company if it lots rolling stock 
on hire to another company which runs over its line and m the 
working of which it la interested (o>. A company may not hold 
shares in another company (p), nor guarantee dividends or the 
return of capital to the shareholders in another company, however 
advantageous to its own business such scliemesraay appear to he ( 7 ) ; 
nor may .1 company subscribe to public or charitable objects, even 

(h) kualctn Counties Rail. Go, v. llawhes (1855), 6 H L. (Jas. 331 ; Ash- 
bury Railway Gariiaije and Iron Co. v. Riche (1875), L. li 7 II L. 653 ; sco 
Amalgamated Society of Railway Servants v. Osborne, LIDIO] A. C. 87, per 
Lord Macnaguten, at p. 04, per Lord Atkinson, at p. 103; and sco title 
CORPOUVTIONS, Vol. VIII., pp. 359 et scq. 

(i) Wenhek {JJaioness) v. River Dee Co. (1883), 36 Ch. D. 67.7, n , C. A. 

{Ic) A.-G. V. Great Eastern Rail. Co. (1880), 6 App. Cas. 473. Where a 

railway company was anialgamated Avith a dock company by Act of 
Pailiarnont, the supplying by tiio railway company to the docks of water 
for all purposes of the docks from a source acquired by the railway com- 
pany for railway purposes was held not to be ultra vires of the railwav 
company (^.-G. v. North Eastern Railway, [1006] 2 Ch. 676, C. A.). 

(i) A.-G. V. Great Northern Rail. Co. (186t)), 1 Diew. & Sm. 1 74 ; sco 
p. 740, ; and see title Injunction, Vol. XVII., pp. 227, 228. 

(m) A -G. V. Great Northern RcCil. Co., supra (where the relator was a 
coal merchant). 

(«) A.-O. V. Mersey Railway, [1907] A. C. 415. But where it can be 
shown th.at it is incidental to, or consequential upon, the use of the powers 
conferred upon the company it may be within its powers to run omnibuses 
{ibid. ; see London County Council v. A.-G., 1 1902] A. C. 165). 

( 0 ) A.-O. V.- Great Eastern Rail. Co. (1879), 11 Ch. 1). 449. C. A.; 
affixed (1880), 5 App. Cas. 473 (wliere the relator was a manufacturer of 
rolling stock) , but, semhle, it would be ultra vires of a railway comp.any to 
manufactiiro rolling stock for, or let it to, companies in which it was uot 
iuteicstcd {ibul ). As to agreements between companies, see pp. 701 et sea., 
post. 

(p) Great Eastern Rail. Co. v. Turner (1872), 8 Ch. App. 149. 

(q) Colman v. East Counties Rail. Co. (1846), 10 Beav. 1. In this 
case an injunction was giaiited restraining the company from fulfilling a 
contract to guarantee dividends etc. to the shareholders in a steamship 
company, the working of wlioso ships in connection with the railway would 
have increased the business and profits of the railway company. The fact 
that the plainliH shareholder was suing at the iustigaiiou of a rival com- 
pany w as ueld to be immaterial ; see also Carlisle v. South Eastern Bail. Co. 
(1860), 13 Beav. 296. 
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when such subscription may indirectly benefit the company (r) ; nor 
may it use its funds to defray the cost of promoting a Bill in Parlia- 
ment even? for an extension of its own powers («); but when the 
interests of the company are threatened by a Bill promoted by 
others, it may lawfully use its funds in opposing such a Bill (t). 

1255. The powers conferred by Parliament upon a railway com- 
• pany cannot be delegated to any other company without authority (a), 

but an agi’cement by which one company gives running powers over 
its railway to another coinpany is not delegation nor ultra vires (b). 

1256. A contract not to use land for the authorised i)U)‘pose 3 for 
which it was acquired, or any contract by a company not to exorcise 
their statutory powers, is void (c). So a contract to use land in a 
mnnncir prohibited by the special Act is ultra vires and void, even 


(r) Tomkivson v. Sonlh Eastern Bad. Co. (1887), 35 Ch. i). 676 (where 
the company pioposed to subscribe to the lund for the erection of the 
Imperial Institute). A oompaiiy which is a going concern may use its 
funds in gratuiiios to directors and servants in a reasonable way w»th 
the view ol getting better work in the future; but a company which is 
transferring its business to another company cannot uso its funds in 
gratuities (Ifvltnn v. Went Cotlc Bail. Co. (1883), 23 Ch. D. 65'*, C. A.). 

(s) Caledonian Hail. (Jo. v. Solway Junction Bail. Co. (1883), 49 ]j. T. 
526; Mnnt v. Shrewsbury and CheUer Bad. Co. (1850), 13 IJoav. 1; 
Stevens v. South Devon Bail. Co. (1851), 13 Ucav. 48; East Anyhan 
Badwutys Co v. Easicin Counties Bail Co (IS.ll), 11 C. II. 775 ; Vance v. 
East Lancashire Bad. Co. (1850), 3 K & J. 50. Althoiigli the court 
will rcstiain a company fiom usin,g its funds to promote a Bill, it will 
not as a rule icbtrain the company Iroin promoting a Bill {Stevens v. South 
Devon Bad. Co., supra ; Vance v. East Lancashiic Bail. Co., supra). The 
court has power to restrain an improper application to Parliament, but “ it 
IS diflicult to conceive or dclino what arc the cases in which it wmuld bo 
proper lor tlie court to exercise tliat power” {Be London, Chatham and 
Dover Bailwny Arrangevient Act, Ex parte Uaitridge and Allcnder (1869), 6 
Ch. App 671, per Selwyn, L.J., at p. 679); and the court will not restrain 
an application to Parliament, even when such application is in direct 
bicach of an undertaking or contract {A -O. v Ilanchesler and Leeds Rail. 
Co. (1838), 1 Ry. & Can. Cas. 436; Lancaster and Caihsle Rail Co. v. 
London and Boiih Westein Rail. Co (1856), 2 K. & J. 293). 

(t) This seems clearly to bo the law, but the point does not seem to liave 
been raised in the case ol a railway company; see R. v. White (1884), 14 
Q. B. D. 358, C. A. ; A.-G v. Andrews (1850), 2 Mac. & Ct. 226 ; A -G. v. 
Easdake (1853), 11 Hare, 205. It is not illegal or n fraud on Parliament 
for a company to agicc to withdiaw opposition to a Bill {Shrewsbury and 
Birmingham Rail. Co. v. London and EoHh Western Bail. Co. (1850), 2 
11. & Tw. 257). 

(a) Reman v. Ruffard (1851), 1 Sim. (n. s.) 650 ; Great Northern Rail. Co. 
V. Eastern Counties Rail. Co. (1851), 9 Hare, 306 ; Winch v. Rirkenhead, 
Lancashire, and Cheshire Junction Rail. Co. (1852), 5 Do C & Sin. 662. 

(ft) Midland Rad Co. v. Great Western Rail. Co. (1873), 8 Ch. App. 841. 
As to niunmg powers, see pp. 701 el scq., post, 
ic) Ayr Harbour Trustees v. Oswald (1883), 8 App. Cas 623 ; Re South 
Eastemi Railway and Wvffin's Contract, |1D07] 2 Ch 366. In the latter 
case a r.ailwuy cbmiiany was authorised to .•’cqniro land for certain specified 
purpose.? and “ for other purposes of and connected with ” its under- 
taking : it acquired land by voluntaiy agreement, and covenanted to use 
the land for a passenger station and “ for no other purpose ” ; and it 
was held that this covenant was ultra viies and not binding on the com- 
pany. As to the capacity of a railway company to dedicate a highway or 
right of way, see title Highways, Streets, and Bridges, Vol. XVI. pp. 36, 

• 32 ; and see Great Central Bail. Co. v. Dolby -with-Eexthorpe Urban Disirict 
Council; A.-Q. v. Great Central Bail Co., [1912] 2 Ch. 110 
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though tlid proliiliilion was in the interest of an individual and not 
of the publio and the act might be done with the consent of the 
individual (d). 

1257. A conip.iny at any lime may purchase land within the 
limits of deviation of its railway for any purpose necessary or 
incidental to the business of the railway (e); and a company cannot 
be restrained from constructing authorised works, after the timo for* 
completion of the railway has expired, upon land acquired before 
such time expired (/). 

1258. A company may use its funds to print and issue circulars 
and proxy forms to its shareholders in order to explain and obtain 
support for the policy of tlio directors (f/). 

Suii-Sccr. 3 — Oajjiial. 

1259. 1’he capital whicli a railwny company may raise for its 
authorisi'd luirp.jscs depend.s on the powers conferred upon it by 
its spociiil Act. It must ho divided into sliaros, hut these shares 
may he converted into stock subject to the prescribed conditions (/i). 

1260. Wlieri a r<iilway comp.iny lias paid a dividend on ils 
ordinary stock of not less than 8 per cent, in the pnjceding year, 
it may by resolution of an extraoidinary general meeting divide its 
paid-up ordinary stock into two classes> prefei'n'd and defi'ri'od. 

Preferi-iMl and dehua-i^d ordinary slock may only he issued for equal 
amounts of imid-iqi ordinary stock, nnd by way of division of j^orlions 
of ordinary stock into two equal parts, and only in sums of ninltiples 
of ^510. The stock held by any person can only ho so divided at his 
request in writing, which may apply to the whole of the stock held 
by him or to any portion tlieieof divisible into twentieth parts. 
The certilicates for tlio stock so divided must ho delivered up to and 
cancelled by the company and new certilicates in oxcliango issued 
gratis (i). 

As between the two classes of stock, the jiref erred ordinary 
stock must hear a lixed maximum divideiiil of d per ceiif- , and 
to that extent it has priority^ over all deferred ordinary stock, 
whether created at the same or a later time ; it ranks pari paun 
W'ith all undivided ordinary stock, but after all preference and 
guaranteed sleek (i)-' After all holders of preferred ordinary stock 
have received their 6 per cent, dividend in any year, all holders of 
ileferred ordiiuiry stock rank pari pasm with all holders of undivided 
ordinary stock in respect of any dividend exceeding 6 per cent. (t). 

(d) Corbett v. South liastem and Chatham Railways Managing Committee, 
[1900] 2 Ch. 1L\ C. A. 

(e) Thompson v. Hickman, [1907] 1 Cb. 550 ; soc also Railways Claiisoa 
Consolidation Act, 1846 (8 & 9 Viet, c 20), s 46. 

if) Great 11'>.s7em Railway v. MitUmul Railway, [1008] 2 Ch. 644, C. A.; 
allirraed, sub nom. Midland Railway v. Great Western Railway, [1909] 
A. C. 445 ; sec Tiverton and Hoiih Devon Rail. Co. v. Loosemore (1884), 9 
App. Caa. 480*. 

(ey) Peel v. London and Noiih Western Railway, [19071 1 Ch. 5, C. A. 

(h) See Comiiaiues Clauses Consolidation Act, 1845 (S & 9 Viot. c. 16), 

ss. 6, 01 ; Companies Claiisos Act, 1863 (20 & 27 Viet. c. 118). This subject 
i« treated fully in title Companies, Vol. V., pp. 080 — 687. ■ 

(i) Regulation of Railways Act, 1808 (31 & 32 Viot. c. 119), s. 13. , 
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If in any year ending the 31st December no profits are available, the 
deficiency may not bo made good out of the profits of any subsequent 
year, or out of any other funds of the company. Tbe holders of 
either class of divided stock have the same rights of voting and 
otherR'iso as the holders of undivided ordinary stoclc. The terras 
and conditions upon which divided stock of either class is issued 
^ must be stated in the certificate. All divided stock of oithor class 
is hold on the same trusts, and is subject to the sarao charges, 
liabilities and dispositions as atTect the ordinary stock in substitu- 
tion for which it was issiuid at the time of division 0). 

1261 . Where a railviay is about to be made upon or near land 
which is likely to be improved or benefited by the imdertnking, the 
owner of such land Mho desires to subscribe to the capital of the 
railway company may apply to the J^oard of Agriculture and 
Fisheries (A) lor an order that the amount of his desired subscription 
may be charged upon such land(Z). If, after making inquiries, the 
Jionrd is satisfuid that the railway will eftect a certain increase of 
the annual value of the laud cxei'cding the annual amount propoticd 
to lie charged thereon, it may make a provisional order sanctioning 
llui proposal (?/t). When the railway lias been conipleted and opened 
for tratlic, and wlien as much of the tiaftic subscribed for and hold by 
ilie landowner as equals in nominal amount iho money authorised 
to be charged has been fully paid up and the certificates therefor 
deposited with the Jkiard, the Jloard must by nn absolute order 
execute to the landowner or his assigns a charge upon the said land 
of tlio amount authorised, including in the principal charged, if the 
landowner so wishes, the expense's of obtaining the order and of 
any advance which may have been made to him of the authorised 
amount (n). 

H UB - Sect. 4# — Ihirnvmiff. 

1262 . No railway company created by staiiito may legally borrow 
money unless power to borrow is given by its special Act, or otherwise 
tlian in the manner and to the extent prescribed by tliat Aet(e). 

A company issuing any note or other negotiable, or assignable 
instrument by way of security for money advanced otherwise than 
under the powers conferred by its special Act is liable to a penalty 
equal to the sum borrowed (p), 

(j) llogulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 13; and 
as to the de,claratiori of dividends, sec, further, title Comuames, Vol. V., 
p. 724. 

(it) I'he powers of the Land Commissioners for England wore trans- 
ferred to the Board of Agriculture and Fisheiioa by the Board of Agricul- 
ture Act, 1889 (62 & 63 Viet, c 30), s. 2; and soe title Constitutional 
Law, Vol. VII , p. 104 

(h Improvement of Land Act, 1804 (27 iV 28 Viet, c, 114), s. 78. As to 
canals, see p. 780, ^post. 

(m) Ibid., BS. 79, 80. 

to) Ibid., B. 82 ; and see title Land Improvemf.nt, Vol. p. 300. 

,o) See Wenlock {liaioness) v. Biver Dee Go. (1885), 10 App. (^as 364. 
As to the powers of boiTowiug possesBod by a statutory coinp.iny generally, 
see title Companies, Vol. V., pp. 730 et seq. 

(p) Railway Regulation Act, 1844 (7 & 8 Viet. c. 85), b. 19, This is 
recoverable by action in a court of record [ibid., s. 24). 
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1263. But whore a railway company is already indebted and 
gives to its creditor, with the approval of the shareholders, a Lloyd’s 
bond (q) or instrument under the seal of the company acknowledging 
a sum of money to be due, the holder of such instrument has a valid 
claim against the assets of the company for such sum, so far as the 
company has had cf)nsideration for the sum (r). 

1264. Where a company has power to borrow on mortgage or 
bond, it may, subject to ilio provisions of its special Act, borrow 
on mortgage or bond such suras, not exceeding in the whole the 
amount prescribed («), as from time to time may bo authorised by a 
general meeting of the company, and may mortgage the undertaking 
and execute bonds as security for tlio repayment of such sums (t). 
The secretary of the company must keep a register of all insiru- 
nients given as seen ity for money borrowed ; and the register 
must be open without charge to all shareholders in the coin 2 ?anyand 
to other p('rsons interested in the loan (a). Suras of money repaid 
may bo bf)rrowcd again if authorised by a general meeting of the 
coin puny (h). 

1265. Whenever a com]):my is ordfued by the ]3oard of Trade' to 
provide any of the aj^phances or execute any of the work mentioned 
in the llegnlation of Railwaj^s Act, 1889 ((*), s. 1, or to incur 
any expenditure under that Act (c), the Board must on the appli- 
cation of the company fix tlie amount of such i\V 2 )enditure whieli is 
properly chargeable to cajutal account, and the company may issue 
debentures or debenture stock for that amount in priority to, or 
j)ari pas'iu with, any existing debentures or debenture slock bearing 
interest not exceeding 5 i)or cent. ; but the sum so raised may be 
a 2 )i)liod to no other pur^wso than carrying out such ordcjrs of the 
Board of Trade (d). 

1266. Whore a company desire to raise additional capital they 
may obtain antliority to do so by a cerlilicate of the Board of 
Trade (c). The ceriilicato must state that the company is authorised 
to raise as capital for the purposes named a specilicd sum of niOney 

{q) As to Lloyd’s bonds, seo title 'Bonds, Vol. III., p. 82. 

(r) Be Cork and Youyhal Bail. Co. (1869), 4 Ch. App 748 ; White v. 
Carmarthen etc. Btdl. Cp. (1863), 1 Hem. & M. 786. If there is no debt 
existing when such a bond is given the bond cannot create a debt {Chambers 
V. Manchester and Milford Rail. Co. (1864), 5 B. & S. 688). 

(«) It is prescribed by tlio Standing Orders of the House of Lords that in 
the case of a Kiolway BUI a company shall not be authorised to raise by- 
mortgage or d<‘beuturc stock a larger sum than one-third of ite capital, 
and not until 60 per cent, of the whole of the caint.il has been paid (Standing 
Orders of the llonso of Lords (Private Business), No. 112). 

(0 Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 38 ; 
see title Comp am ks, VoI. V., pp. 730 et seq. 

{a) Railway Regulation Act, 1844 (7 & 8 Viet. c. 85), s. 21. 

(6) Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 39; 
and as to general meetings, see title Companies, Vol. V., pp. 717, 718. 

(o) 62 & 63 yict. c. 67 ; see p. 693, post. 

(d) Companies Clauses Consolidation Act, 1S46 (8 & 9 Viet. o. 16), s. 3. 
As to the similar proyi.sion under the Railway Employment (Prevention of 
Aoddents) Act, 1900 (63 & 64 Viet. c. 27), seo pp. 760 et seq., post. 

(6) I.e., onder the RaUway Companies Powers Act, 1864 (27 & 28 Viet, 
e. 120) ; see p. 637, post. < 
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))y the issue of new shares or stock, or partly in that mode and 2. 

partly by borrowing on mortgjigo, at tho option of the company or Powers, 

as prescribed in the certificate, and with power to create and issue 
debenture stock (/). 

1267. Before such power of borrowing is exercisc'd, the whole Conditions 
of the sJinre capital authorised by the certificate must have boon 
• subscribed for and one half actually paid ; and tho fact of such isgn«d and 
subscription and payment must bo proved before and certified restrictions as 
by a justice (//), who must be satisfied before ho so certifies that 
shares for the whole of tlio capital have been issued and accepted, borrowed, 

that not less than one fifth part of the amount of each separate 
share was paid before or at the tiuio it w<is issued or accepted, 
and that all the shares are taken in good faith and held by persons 
legally liable for them (/i). The company may not borrow any sum 
exceeding one third of the share capital authorised by tho certificate, 
nor may it pay interest or dividends to any sliarcbolder out of 
money raised by calls or borrowing (1) ; nor may it out of money 
so raised pay or deposit any sum rc'qiiircd for an apidication to 
J’arliamcnt or to the Board of Trade : nor may it aiiply any part of 
tliG money so raised to any purpose otlier than that authorised (/j). 

1268. All money borrowed by a company on mortgage or bond or I’liontj 
debenture stock has priority against tin; company and the company’s J'f 'noiKw 
propoity over all other debts, in case a rec( 3 iver of the undertaking 
of the company is appointed (/). This priority, howe.ver, does not 
apply to a reiitchargo granted by tho company in consideration of 
land taken by it under its compulsory powers (/a), nor to any rent 

if) Railway Companies Powers Act, I3G4 (27 A; 28 Viet. c. 12fl), s. 9. 

Tlio slock or shares may either be oidniaiy or preferonon, or partly one and 
partly the other {ibid ). 

(g) The justice certifies under tlie Companies Clauses Consolidation Act, 

1845 (8 & li Viet. c. 16), s. 40; sec title Companies, Vol. V., p 7J'3. 

{h) Railway Companies Powers Act, 1864 (27 & 28 Viet. c. 120), s 23 (1) ; 

Railways Construction Facilities Act, 1864 (27 & 28 Viet c. 121), 

B. 29 (1). 

(i) Railway Companies Powers Act, 1864 (27 & 28 Viet. c. 120), s. 23 
(2h (3) ; Ruilw.ays Construction Facilities Act, 1864 (27 & 28 Vict. 0. 121), 
s. 29 (2), (3). This provision does not prevent the company from payiiifj 
to a shareholder under the ccriilicato such interest on money advanced 
by him beyond tho amount of calls actually made as is allowed by tlie 
Companies Clauses Acts (Railway Comp-anies Powers Act, 1864 (27 & 28 
Viet. c. 120), s. 23 (3) ; Railways Construiytion Facilities Act, 1864 (27 & 28 
Vict. o. 121), B. 29 (3)) ; see title Companies, Vol. V., p. 696. 

(Jfc) Railway Companies Powers Act, 1864 (27 & 28 Viet. 0. 120), s. 23 
(2) — (5) ; Railways Construction Facilities Act, 1804 (27 & 28 Vict. 
c. 121), 8. 20 (2)— (5). 

(l) Railway (Companies Act, 1867 (30 31 Vict. c 127), s. 23. As to 

the construction of this provision, see fie LinJceanl and Caradon Bailwnj/, 

[10031 2 Ch. 081. It was explained in lie hull, hamsley and West Riding 
Junction Rail. Co. (1888), 40 Ch. D. IIU, C. A., that this provision does 
not give these creditors any lien or charge which they did not possess 
before the Act, and that tho provision only applies to assets^in the hand of 
a receiver. As to the appointment of a receiver, see p. 765, post ; and sec, 
generally, title Receivers. 

(m) As to the granting of such rentcliargcs, see Lands Clauses Consolida* 
tion Act, 1846 (8 & 9 Vict. c. 18), ss. 10, 11, and Lands Clauses Consoli- 
dation Acts Amendment Act, 1863 (23 & 24 Vict. 0 . 106), ss. 2 — 6 ; sea 
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reserved by a lease t)f land granted to the company under any special 
Act in which priority is given to such rent, nor to any claim in 
respect of land taken, used, or injuriously affected by the construc- 
tion of the railway (a). 

1269 . Money which is borrowed by a company for the purpose of 
paying off* bonds or mortgages of the company given or made under 
its statutory powoi's, and actually applied for that purpose, is deemed * 
to 1)0 money borrowed within those statutory powers (o). 

1270 . Debenture stock may be issued at any rate of interest the 
company thinks fit (p). 

1271 . I'jvery mortgage deed or bond for securing money borrowed 
by a railway coinjiaaiy, and every certificate for debenture stock 
issued by the coiniJiuiy, must have put on it, by indorsement or 
otherwise, a declaration that the inslrmnent is issued under the 
borrowing powers of tlie company and that these powers have not 
been exc(i((l(^d (q). This declaration must bo in the prescribed 
form (r), and must he sigmxl by two directors sjiecially autliorised 
and ap2)oiiited by the board to sign >0011 declarations and by the 
officer respoiisiljle for the correcinos.s of the dc'claratioii (.s). 

Any railway company delivering any such mortgage deed, bond, 
or cortificato without such declaration is liable to a penalty of X' 20 , 
recoverable summarily (t), and any director or officer who knowingly 
authorises or jiermits such delivery, or w’ho signs any such declara- 
tion knowing the sanie to be false in any particular, is guilty of an 
offence and punishable on indictment with fine or imprisonment, or 
summarily by a penalty not excoodhig dilO(a). 

Si'H-Skct. 5 . — Catriayc of Pasgeiiycrs and Goods. 

1272 . Every company authorised to construct a railway may use 

also title CojMI'ULSout PiiRcrrA.sB of Land and Compknsatjon, Vol. VT., 

р. 59; juid, as to rentdiargo gouerally, see title IIentcuakgbs and 
Annuitik'^. 

(n) Railway (’ompanies Act, 1867 (30 & .11 Viet. c. 127), s. 23. 

(o) Ibkl.f 8. 20. * 

Ip) Ibid.f 8. 24 ; see also Companies Clauses Act, 1863 (26 & 27 Vict. 

с. 118), H. 22; Companies Clauses Act, 1869 (32 & 33 Vict. o. 48), 
S8. 1, 2 ; title Companies, Vol. V., p. 740. 

{q) Railway Companies Securities Act, 1866 (29 & 30 A^ict. c. 108), s. 14. 

(r) The foiiii is given in ibid., Sched. II.. as amended by the Railway 
Companies (Accounts and Returns) Act, 1911 (1 & 2 (ico. 5, c. 34), 
Seliod. II., winch Act repeals the greater part of the Railway Companies 
Seeurilies Act, 1806 (29 & 30 Vict. o. 108). 

(s) Ilailwaj ('oinpanics Securities Act, 1806 (29 & 30 Vict. o. 108), s. 14 ; 
Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, c. 34), 

8. 2 (3). . ^ 

{t) For procedure before courts of siunmary jurisdiction, see title 
Magistrates, Vol. XIX., pp. 689 et seq. 

(o) Railway Companies Securities Act, 1806 (29 & 30 Vict. c. 108), 
SB. 16, 16, 17, ^amended (as to ibid., ss. 16, 17) by the Railway Companies 
(Accounts ana Returns) Act, 1911 (1 & 2 Geo. 5, o. 34), Sched. II. (as to 
the Railway Companies Securities Act, 1860 (29 & 30 Vict c. 108), s. 17), 
and paTtiaUy repealed by the Perjury Act, 1911 (1 & 2 Geo. 5, o. 6), see 
ibid., ss. 6, 16 (3), Sched. As to perjury, generally, see title Criminal 
Law and Procedure, Vol. IX., pp. 490 et seg. 
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and employ locomotive engines or other moving power (6), and Skct. 2 . 
ciirriages and wagons to be drawn or propelled thereby, and may P ower s, 
carry and convoy upon the railway all such passengers and goods (c) 
as shall be offeiod to it for that purpose, and may make such 
reasonable charges in respect thereof as it niny from time to time 
determine not excofiding tin* tolls anthorisi'd to be taken by it (d). 

, The word “toll’’ includes any rate or charge or other payment Toll, 
under a special Act for any passenger, animal, cairiage, goods, * 
merchandise, or things of any kind conveyed on the railway (r), ami 
any payment the consideration for which is the passage on the rail- 
way of passengers, cai riages, or goods {/), 

The maximum rates and charges which may be taken hy any Maximum 
raih^ay company are fixisd by a special Act applying to the com- 
p.iny(j;). 

SuB-Si:cT. 6. — The of SieamhoaU. 

1273 A 1 ail way coiii])iny may not usi*, iiininlain, or work steam Excici-.o of 
vessels in connection with its trains or otherwise unless powers for 
that purpose tire given to it by a special Act(/t). If a special Act 
(iocs confer such p^iwcrs upon a company, then in every seventh year 
tifter tho passing of such Act, reckoning from the 1st January next 
tifter its passing, the llailway and Canal Commissioners(?) (frequently 
rcfernul to in this title tis “ the (^miiiiissionrrs ”) may give the com- 
pany notice in writing (stating their reasons) that in their opinion 


(b) As to danififro caused by tlio auihoiiscd nso of cri'jfinna, see pp. 725, 
720, 'post. Aa to tlio use ot olcetiio power on railways, see p. 607, post. 

(c) As to the rif^hls and Iijiljih(i<‘s ot a railway company as carriers, see 
title iJARiin-ms, Vol lY , pp 1 ct spq 

(d) Itailuays (’lausos Cousolidalion Act, 1845 (8 & 0 Viefc. c 20), a. 86, 
(c) Jlnd , 8. 3. This 18 not a strict ddinilion ; the section lueicly 

s'‘C<’ifics matters winch tlie word includes {(Irrnt Xorthern Rm! (Jo. v. 
South Yorkshire Railwoy and Rirer ])un (Jo (1854), 0 K\'ch 042). The 
word as used in the Act and otJier x\cts vanes in meaning {Iliqhland Rail 
(h V. Jackson (1876), 3 R. (Ct. of «e.ss ) H.IO) As to ferry tolls, sec title 
Ri:rui1':3, Vol. XIV., p. 500. As to highway and bridge tolls, see title 
Highways, SxRFan.s, and Rmi'OE.s, Vol. XVI , pp 02, 05. 

(f) Great Noilhern Rati. Co. v. South Yorkshire Radway and River Dvn 
Co , supra. 

ig) Ry the Railway and Canal Trathc Aqt, 1888 (51 & 52 Viot. 0 25), 
B. 24, every railway company was requiied to submit to the Board of Trade 
j, revised classilioation of mereliandiso liaflic and a rovjfcd sch(;dnle of 
maximum rates applicable thereto These classifioafcions and schedules, 
alter tho obiectious of parties interested had been heard, wore settled by 
tho Board and then embodied in provisional orders and coniirmed by 
Acts of Parliament ; see title CAUiuRua, Vol. IV., p. 83. A large number of 
eases were decided before 1888 on quc.stions concerning tolls whioli are no 
longer of any authority or importance. • 

(A) Colman v. Eastern (Jonnties Rail. Co. (1846), 10 Boav. 1 ; sco South 
Wales Rail Co. v. Redmond ( 1861), 10 C. B (N. s.) 675 ; Souihsea and Isle 
ojf Wight Steam Ferry Co. v. London and South Western Rail. Co. and 
London, Brighton and South Coast Bail Co. (1876), 2 Ry. &; Can. Tr. Cas. 
341. ' 

(i) These powers were transferred from the Board of Trade to the 
Commissioners by the Regulation of Railways Act, 1873 (36 Sc 37 Viet. 
0 . 48), B. 10. As* to the Railway and Canal Commissioners, see, further, 

• pp. 763 et seq., post. 
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Railways and Canals. 

the interests of the public are jirejudicially alTected by the exercise 
of such powers. 

If, after receiving such notice, the company does not before the 
beginning of the next 8e8.sion of Parliament make provision to 
the satisfaction of the Commissioners for the protection of such 
intere.sts, or if the injury done is in the opinion of tlie Comnn.s- 
sioners incapable of being remedied by the company, then the. 
Commissioners must report their opinion to both Houses of 
Parliament with the reasons on which that opinion is founded. 
On tlio expiration of twelve months from the presentation of such 
report, the powers of the company relating to steam vessels, or such 
of them as are specified in the report, can no longer be exercised 
unless Parliament in the meantime otherwise provides (./). 

1274. Whenever a railway company uses, maintains, or woiks, or 
is party to an arrangi'ment for using, maintaining, or working (/.) 
steam vessels for the purpose of eariying on a communication 
between places, the provisions of the Railway and Canal Trallic Act, 
1851 (/), as to a contract of carriugii being just and reasonable, 
and of the Railway and Canal Traflu Act, 1888 (m), as to through 
traffic at through rates, a 2 )ply to the traffic carried by such vessels (?/) ; 
and all provisions ^\itll re.spcct to the eonvejiince of mails by railway 
also apply so far as they are ai)plical)le, to such vessels (o). 

Sitb-Skct. 7 . — AddUiotutl Pou'crB, 

1275. A railway coin 2 )any may obtain }>owors in addition to those 
conferred by the special Act (p) or certificate (^/) of the comjiany 
by virtue of a ceitilicate of the Board of Trade in certain cases, 
iiiimoly 

(i.) Where the company desires to enter into an agreement with 


(;) Railways Clauses Act. 1863 (20 & 27 Viet o. 92), a. 35. 

{k) I’o biiiis a railway company w ithin tho meaning of the words “ use, 
niainiaiii, or work” it has been held that the mere existence of ibrougli 
booking anangoincnts bctwceeu tbo company and the owners of steamboats 
is not sullicieiit {Ayr llnihonr T^uniees and Barr (P.) Co. v. Clusyow and 
Soulh Western Bail. Co., Caledonian Kail. Co , Noiih British Had. Co., and 
North luistcin Bail Co (No. 1) (1881), 4 By. & Can. Tr. Cas. 81). An agree- 
ment to use must be ddanito and contoiu an obligation upon the owners 
of the steauiboatB -to jily {Caledonian Bail. Co. v. Greenock and Wemysa 
Bay Bail. Co. (No. 2) (188,1), 4 By. & Can. Tr. Cas. 70) ; but an agreement 
by which tho owjiers definitely undertake to run steamboats between ports 
at certain times for a fixed period biings tho railway company within 
ilicse provisions {Belfast Cential Bail. Co. v. Gtcat Northern Bail. Co. 
{Ireland) (No. 4) (1884), 4 By. & Can. Tr. Cas. 379). 

{1) 17 & 18 Viet. c. 31 ; see BtgguU db Son v. Great Central Bail. Co, 
(1909), 14 Com. Cas. 269; Jenkins v. Creat Central Bailway, [1912J 1 
K. U. 1. 

(m) 61 & 52 ^'iet. c. 25. 

(n) Bailway and Canal Tiafiic Act, 1888 (61 & 62 Viet. c. 25), s. 25 ; see 
title Carriki:.«i Vol. IV., p. 72. 

(o) Rcgulatfon of Railways Act, 1873 (36 &; 37 Viet. o. 48), s. 20. 
As to carriage oi mails, see i>. 700, post; and see litlesCARRiERs, Vol. IV., 
pp. 70 et seq, ; Post Office, Vol. XXII., pp. 651 et soq. 

{p) As to companies incorporated by special Act, see p. 622, ante, 

(f ) As to companies incorporated by certificate, see p. 624, ante. 
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some other railway company with respect to the mainteiiauee and Sect. 3. 
management or use and working of their railways, or the fixing, Powers, 
collection, and apportionment of rates and charges, or the joint or 
sep.arate ownership, maintenance, management and use of a station 
or other work : 

(ii.) Whore the company desires an extension of time for the sale 
• of superlliious lands : 

(iii.) Where the company desires to raise additional capital (?•): 

(iv.) AVhoro the company desires to make now provisions, or to 
alter existing provisions, with respect to the general meeting of the 
company or the exercise of the right of voting ; the appointment, 
number, and rotation of directors; the powers of directors; the 
proceedings and liabilities of directors; or the appointment and 
duties of auditors (&). 

1276. To obtain such a certificate the company must apply to J’rocedure 
tlie Board of Trade, lodging at the office of the Board of Trade 
a draft of the certiiic.ito winch it proposes and giving notice of the ^ ““ ’ 
application according to the rules in force (t). On being satisfied 
that the company Jiaa conijdied ivith such rules, and after taking 
into consideration any represciilations made to ii, the Board of 
Trade may settle a draft certilicate purporting to give the company 
the jJowors set out, and cont iining such i^rovisions as the Board 
deem necessary or proper, subject to the provisions of any special 
Act of the company (u). 'Fho draft corlilicato as thus settled must 
then be laid hjfore belli Houses of rarliament and notice given in 
accordance with the rules (0). If within six weeks neither House 
resolves that the certificate ought not to be made, the Board of 
Trade may, at the expiration of that time, make and issue a certifi- 
cate in conformity with the draft (a). The certificate must then be 
published in the London (lazettc (h). 

(r) Railway Companies Powers Aet, 1864 (27 & 28 Vict. c. 120), g. 3. 

For ugreemeiits with other rornpauies, see p. 703, post Ab to sale of 
superfluous lands, see title Compulsory Purchase ok Lvnd and Com- 
pensation, Vol. VI., p. 20 : as to raising additional capital, sec title Com- 
panies, Vol. V., p. 080 ; and see p. 032, ante. 

(«) Regulation of Railways Act, 1808 (31 & 32 Vict. c. 119), «. 38. As 
to the matters referred to in (iv.), see title Companies, Vol. V., pp 706 
et seq.. Ill et seq 

[t) Railway Companies Powers Act, 1864 (27 & 28 Vict. c. 120), s. 4. 

Under ibid.,\ 35, the rules are those set out in the schedule, but the 
Board of Trade has power to make rules adding to, altering, or amondiiig 
those rules. 

(«) Ibid, ss. 5 — 10. A form of certificate is given in ibtd., schedule; 
see ibid., s. 1.1, As to opposing an application, seo the Railways (Powers 
and Construction) Acts, 1864, Amendment Act, 1870 (33 Sc 34 Vict. 
c. 19). The making of a certificate is in the discretion of the Board of 
Trade (Railway Companies Powers Act, 1864 (27 & 28 Vict. c. 120), s. 24). 

A certificate may be made jointly under this Act, and under the Railways 
Construction Facilities Act, 1864 "(27 & 28 Vict. 0 . 121) (Railway Companies 
Powers Act, 1864 (27 & 28 Vict. c. 120), s 26); see p. 622, ante. 

(v) Railway Companies Powers Act, 1864 (27 & 28 Vict. c 120), ss. 12, 13. 

(a) Ibid., ss. 14, 15. 

(b) Ibid., 8. 16. l.e., if the head oflico of the company or companies 
concerned is in England. It must be published in the Edinburah Gaeette 
or Dublin Qaeette, if the company, or any company concerned, has its 
head office in Scotland or Ireland {ibid.). 
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1277. As from the time of such publication, or from the time 
prescribed, not being prior to such publication, the certificate has 
the same jforce and operation and is as absolutely valid and con- 
clusive as if it were an Act of Parliament ; its validity cannot be 
impeached on account of any alleged informality, and it must be 
judicially noticed without being specially pleaded (c). Nothing, 
however, in the certificate may exempt any railway company from - 
the provisions of any general Act of Parliament reliiiing to railways 
or to the audit of the accounts of railway companies, or from any 
alteration and revision under the authority of Parliament of 
maximum tolls and charges fixed by the certificiite (r/). 

1278. In all cases where, if the company were proceeding for 
additional pow'ers by I3ill, the approval of the Bill by the share- 
holders would bo rccji.ired under tlie standing orders of either House 
of Parliament, the J3oard of Trade must be satisfied that the like 
approval lins bei'ii cxjiressed before issuing a certificate (^). The 
Board may from time to time by cei’tificaie amend, extend, vary or 
revoke any certificate, or correct any error in the same (/). 

Sect. 3 . — Hates atuj T'axes. 

SUB-J^ECT. 1. — In dnieral. 

1279. The property of a railway company, in theory and so far as 
statute law is concerned, is rated on the same principles as the 
property of any other owner, tho greater part of it having come 
into existence since the passing of the Parochial Assessments Act, 
1B36(<;). These princiiiles, however, are so dilficult to apply to tho 
lines and other property of a railway company that in tho absence 
of guidance from the legislature tlie courts have been driven to 
evolve, by a process of violent distortion, rules for the rating of this 
class of property (/f). 

1280. The same taxes are payal)le by a railway company as by 
any other corporation or jierson, except in reP)>oct of tJio duty on 
the fares of passengers carried (i). Tlie profits of a railway co?i loany, 
and tlio salaries of persons holding ofiices or employmentB under it, 
are assessed for income tax by the Special Commissioners (k). 

(c) Railway Companies Powers Act, 1804(27 & 28 Viot. c. 120), ss. 17, 18 
The certilu'ato is proved by production of a copy of tho Oaectte containin'; 
a copy of it {ibid., s.'SO). Copies printed by the printers of the Gnzelie must 
1)0 kept at the office of tho company for sale to persons desiring to buy 
them, for a piico not exceeding 1«., under pain of a penalty (ibid , s. 31). 

(d) Ibid., a 2.5. 

(0) Ibid , 8 27. As to approval by shareholders to promotion of a Bill, 
see title Pakli iment, Vol. XXI., p. 739. 

if) Railway (''ompanics Powers Act, 1864 (27 & 28 Viet. c. 120), ss. 28, 29. 

(q) a & 7 AViU. 4, c. 96 ; sco title Rates and Bating. 

(h) See E. v. Great Western Bail. Co. (1851), 15 Q. B. 379, per Lord 
Campbell, C.J. Por (he principles of railway rating, see title Rates and 
Bating. 

(1) As to this duty, see pp. 639. 640, post ; as to taxes in general, see 
titles Income Tax, vol. XVI., pp. 007 et seq. ; Land Tax, Voi. XVIII., 
pp. 307 et seq ; and, gener^y, see titles Corpobations, VoL VIII., 
pp. 377, 378 ; Revenue. 

(k) Income Tax Act, 1860 (23 & 24 Viet. c. 14), ss. 5, 6. As to Special 
Commissioners, see title Income Tax, Vol. XVI., p- 614. 
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Sub-Se<jt. 2.—lhity on Passenger Fares. Sect. 3. 

128L A duty at the rate of 5 per cent, is payable to the Crown and 

u2X)n sums received or charged for the hire, fare, or conveyance of 
passengers ui)on a railway (/). Pjisscnger 

1282. Fares which do not exceed the rate of Id. a mile are 
exempt from duty; but fares for return or periodical tickets are fares. ^ 

•exempt only where the ordinary faro for the single journey does not • 
exceed that rate(?a). Fares payable for the carriage of the royal 
forces are also exempt from duty (a). 

1283. When the Board of Trade is satisfied that any two or Stations m 
more railway stations are within an area which has a continuous o"® 
urban (o) character and contains a population of not less than 
100,000, they may certify that such stations are within one urban 
district ; and on fares exceeding the rate of Id. a mile for conveyance 
between such stations the duty is at the rale of 2 jier cont.(p). 

1284. The duty is payable on the full amount received by the Amount on 
company from a passenger, whether it be solely for the conveyance 

of the passenger, or whether some portion of it be for accommoda- 
tion incidental to that conveyance (<2). Hence, when the regular 
fare does not exceed Id, a mile, but the passenger pays a sum 
for extra accommodation which, with the regular faro, brings the 
total sum to above Id. a mile, the Crown is entitled to duty on the 
whole of the sum paid (?*). 

(1) Railway Passenger Duty Act, 1842 (5 & 6 Viet. c. 79), s 2, Sched. 

This ifl an excise duty (Railway Passenger Duty Act, 1847 (lO&ll Viet, 
c. 42), s. 1), and is collected and regulated by the Board of the CoiDmiB* 
sionors of Inland Roveuno (Inland Revenue Board Act, 1849 (12 & 13 
Viet, cl) As to excise duties, generally, sec title Rfvknue, 

{m) Cheap Trains Act, 1883 (40 47 Vict. c. 34), s 2 (1). “ Fare ” hero 

includes all sums received or cliarged for the hire, fare, or conveyance of 
passengers upou or along any railway {ibid., s. 8). 

(n) Cheap Trains Act, 18*83 (46 & 47 Vict. o. 34), s. 0 (3). As to the 
carriage of the royal forces, see p. 699, post. 

(o) l.e.f as distinguished from a rural or suburban character (Cheap 
Trains Act, 1883 (46 & 47 Vict 0 . 34), s. 2 (3) ). 

, (p) Ibid , s. 2 (2), (3). 

• iq) A.-G. V. Furness Failway, [1899] 2 Q. B. 207, where the company 
instituted a system by which third-class passengers, the regular faies 
for whom did not exceed Id. a mile, could for an extra payment obtain 
tickets entitling them to travel in reserved third-class compartments not 
available to third-class passengers who did not make such extra payments : 
it was held that, where this extra payment brought the total faro paid by 
a passenger above Id. a mile, duty was payable, as such payment was 
made in respect of extra accommodation mcidontal to the carriage of 
the passenger. 

(r) Cheap Trains Act, 1883 (46 & 47 Vict. c. 34). Where a company 
for an extra charge supplied sleeping accommodation, beds, lavatories etc., 
it was held that such accommodation was incidental to the conveyance 
of the passenger and that duty was payable upon such extra charge {A.^Q. 

V. London ana North Western Kail. Go. (1881), 6 Q. B. D. 216, C. A.). In 
this case it was proved that the company was by a special Act forbidden 
to charge passengers more than certain specified sums per mile, which 
sums were to include all expenses incidental to their conveyance eoccept 
duty : the company, in addition to the charges for conveyance, charged 
each passenger 5 per cent, to cover duty : it was held that duty was 
i payable on tne whole sum paid by the passenger. 
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1285. Every company is bound to keep, in such form as the 
Commissioners of Inland Revenue may require, a true account of 
all sums received or charged daily for the conveyance of passengers, 
and the prescribed duty is payable by such company on such sums 
without deduction. The company must also keep an account of all 
sums paid to, or received from, any other company in respect of the 
share of such other company, or of itself, of money received for the • 
conveyance of passengers (s). These accounts must be made up to 
the end of each calendar month and must be delivered to the 
Commissioners of Inland Revenue within twenty days of the end of 
such month (t) ; they must also be certified ( 7 ^) by the secretary, 
accountant, or other officer of the company to be full and true 
accounts ; and at the time of delivery the duty which the accounts 
show to bo payable must be paid (a). 

1286. All such accounts, and the books in which they are kept, 
must be open at all seasonable times to the ins 2 )ection of authorised 
officers of the Inland Revenue, who are at liberty to take copies of 
or extracts f'om any such book or accomit ; and a penalty of ^50 is 
incurred by any company or officer of a company who refuses to 
produce any book or account or to allow any officer of the Inland 
Revenue to take such copies or extracts (b), 

1287. Every company must, before carrying any passengers, give 
security by bond to the Crown to keep the prescribed accounts, to 
produce the accounts and books when required by the Inland 
Revenue, and to pay the duties chargeable (c*). Such bond must 
be taken with sufficient sureties to the satisfaction of the Com- 
missioners of Inland Revenue, and must be renewed from time to 
time whenever it becomes forfoii(‘d or as may be required by the 
bankruptcy or death of any surety {e). A company which carries 
passengers without having given such bond, or refuses or neglects 
to renew the bond when necessary, is liable to a penalty of £*100 
and an additional penalty of £100 for every day of default (d). The 
Commissioners of Inland Revenue, however, may at their disci’^-tiou 
dispense with this security by bond (c). 

(«) Hallway Pas^senge^ Duty Act, 1842 (5 & 6 Viet. 0 . 79), s. 4 ; see 
Great Western Hail. Co. y. A.-G. (1S66), L. It. 1 H. L. 1 ; and see note (&), 
p. 644, post. As to accounts, gcncially, see pp. 641 et seq. post. A com- 
pany is entitled to deduct, from sums payable to another company in 
respect of fares, the duties payable on such sums, unless there is an express 
isonlraot between the companies to the contrary (Railway Passenger Duty 
AWt, 1842 (5 & 6 Viet. c. 79), s. 5). 

(t) l^venue Act. 1863 (26 & 27 Viet. c. 33), s. 13. 

(w) CSbeap Trams Act, 1883 (46 & 47 Viet c. 34), s. 7 (a). Before this 
provisH>gKoahio into force the account had to be vcriiicd by affidavit. 

(a) Bluway Pashcnger Duty Act, 1842 (6 & 6 Viet. c. 79), *s. 4. When the 
Great Westeru Railway Company received fares for the benefit of the 
Midland Railway Company, it waa held that the former company, as 
actually tecci VI nu; the money, was bound to keep the accounts ana pay the 
duty (wreol Wc&tcra Eaii. Co. v. A.-G. (1866), L. R. I 11. L. 1 ; see A.-G. 
V. Oxford, W'of'crNler and WoU'erhampton Rail. Co. (1862), 7 H. & N. 840). 

(b),^ailway Passenger Duty Act, 1842 (5 & 6 Viet. 0 . 70), s. 6. 

( 0 ) See p. 630, ante. 

(d) Rariiway Passenger Duty Act, 1842 (5 & 6 Viet. o. 70), s. 7. 

(e) Ghoap Trains Act, 1883 (46 & 47 Viet. 0 . 34). s. 7 (b). 
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1288. The penalties imposed may be recovered* in the same s. 

manner as other penalties incurred under the Inland Revenue Bates and 
Acts (/) are recoverable ; and may be mitigated in the same way (^). 

Sect. 4. — Accnmits, Audit, and Statistics, ^iStS*** 

1289. Every company tho special Act of which incorporates the General duty 
* Companies Clauses Consolidation Acta(/t) must (1) keep full and astoaccoonta. 

true accounts of all moneys received or expended ; (2) publish balance • 
sheets periodically; (8) appoint auditors, and (1) submit its accounts 
to such auditors (i). 

1290. A railway company must every year under pain of a penalty Annual 
prepare an annual account in abstract showing the total receipts abstract 
and expenditure of all funds for tho year ending the 31st December, 

or on some otlier convenient day, with a balance sheet duly audited 
and certified by tho directors and auditors. If required a copy of 
this account must be sent free of charge to the overseers of any 
parish and to the clerk to tho county council of any county through 
which the railway passes ; and the account must be open to the 
inspection of any jjcrson at seasonable hours on payment of Is. (k). 

1291. A railway company (/) must annually prep«aro financial t’inancuii 

accounts and statistical returns in a prescribed form (m), and must 
submit such accounts to its auditors in that form (n). returns. 


(/) See title Rkvendk. 

Railway Pas.'=»engcr Duty Act, IS 12 (6 & 6 Vict. c. 79), s. 24. 

()i) Companies ('lauscs Consolidation Act, 1S45 (H & 9 Viet. c. 16), and 
atneiidiiifc Acts , sec pp. 622 etseq., ante ; and see title Comcanies, Vol. V 
pp. 674 et seq. 

[i) Companies Clauses Consolidation Act, 1846 (8 ^ 9 Viet. e. 16). For 
the general provisions relating to the accounts and audit of a statutory 
company, see title Companies, Vol. V., pp. 721 et seq. 

(k) Railways ('Ilauscs Consolidation Act, 1846(8 & 9 Viet. c. 20), s. 107. 
"I iie penalty tor an infringement of tho provision is £20 {ilnd ). 

(l) “ Railway company ” hero means any company or person working a 
railway under lease or otherwise (Il.ulway Companios (Accounts and 
Returns) Acst, 1911 (1 & 2 Goo. 6, c. 24), s 6). 

(wi) Tho lorm is contained in ihid., J?chcd. 1. The financial accounts 


are — 

No. 1 (a). Nominal capital authorised and created by the company. 

No. 1 (b). Nominal capital authorised, and crc.ited by tho company 
jointly with some other company. 

No. 1 (o). Nominal capital authorised, and created by some other 
pany, on which the company either jointly or separately guarantees : 
dividends. 

No. 2. Share capital and stock created, as per statement No. 1 
ing the proportion issued. ^ 

No. 3. Capital raised by loans and debenture stock. ' %’«!• 

No. 4. Receipts and expenditure on capital account. 

No. 4 (a). SuDscriptions to other companies. 

No. 6. Details of capital expenditure for year ending 
No. 6. Estimate of further expenditure on capital account. 

No. 7. Capital powers and other assets available to meet further expendf- 
ture on capital account. * 

No. 8. Revenue receipts and expenditure of the whole undertakigg. 


M.h.— xxm. 


(») For note (»), sec p, 043, post. 
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No. 9. Propo^^d appropriation of net income. 

No. 9 (a). Statement of interim dividends paid. 

No. 10. Receipts and expenditure in respect of railway working. 
Abstract A. Maintenance and renewal of ways and wotks. 

Abstract B. Maintenance and renewal of rolling stock. 

(1) Locomotives. 

(2) Carriages. 

(3) Wagons. 

Abstract C. Locomotive running expenses. 

Abstract D. Traffic expenses. 

Abstract E. General charges. 

Abstract P. Expenses of collection and delivery of parcels and goods. 
Abstract G. Running powers. Receipts and payments in respect of 
running power expenses. 

Abstract H. Mileage, demurrage, and wagon hire. 

Abstract J. Jointly owned and jointly leased lines. Receipts and 
expenditure. (Where a railway is managed or worked by a joint 
committee or other body representing two or more railway com- 
panies, and the re^ceipts and expenditure of that railway aro 
separately treated under Abstract J. in the accounts and returns 
of the represented companies, the joint committee or body is for 
the purpose of this Act w'ith respect to accounts and returns, 
deemed to be a scpiuate railway <.ompany (Railway Companies 
(Accounts and Returns) Act, 1911 fl & 2 Geo. 5, c. 34), a. tJ (3) ). 
No. II. Receipts and expenditure in respect of omnibuses and other 
passenger veliicles not running on the railway. 

No J2. Receipts and expenditure in respect of steamboats. 

No. 13. Receipts aud expenditure in respect of canals. 

No, 14. Receijits and expenditure iu respect of docks, harbours and 
wharves. 

No. 15. Receipts and expenditure in respect of hotels, and of refresh- 
ment rooms and cais where eateriog is carried on by the company. 

No. 16. Receipts and expenditure in rcsiiect of other separate busineasoa 
carried on by the company. 

No. 17. Electrical power and light account. 

No 18. General balance sheet. 

The statistical returns are : — 

I Mileage of lines. 

(A) Mileage of lines open lor traffic. 

(B) Mileage of lines authoriseJ but not open for traffic. 

(C) Mileage of lines run over by the company’s engines. 

II. Rolling stock. 

(A) Steam locomotives and tenders. 

(B) Rail motor vehicles. , 

(C) Trains workeil py electric power. 

(D) Coaching vehicles (other than electric). 

(E) Mcicharrdiso and mineral vehicles. 

(F) Railway service vehicles and horses for shunting. 

TUp, Horses and road vehicles employed in the collection and delivery 
of parcels, goods, and passengers. 

. IV. Steamboats. 

V, Canals 

VI! Docks, harbours, and wharves. 

VTt. Hotels 

VITL’Dand, propei-ty, etc., not forming part of the railway or stations. 

IX. Other industries (if any). 

X. Maintenance aud renewal of ways and works (Abstract A.). 

XI. Maintenance and renewal of rolling stock (Abstract B.). 

XII. Engine milea^m. 

XT! I. Passeciger traffic and receipts. 

XIV. Gftfl^ds traffic and receipts. , 

(A). Tonnage of the principal classes of minerals and merchandise 
oiu i-ied by trains. 

XV. (B)- Number of live stock carried by goods traips, 



Part 1. — Constitution of a Uailwav CJompanv. . 6%d 

I 

1292. The accounts and returns must be signed by the o£S&kt of Sbotj^#; 
the company responsible for their correctness, and, in the case of an A^oimtit 
incorporate company, by the chairman or deputy-chairman, ^d A^t,,«nd 
must be made up jBor the year endingfs tlfe 81st December* or sueh 

other day as the Board of Trade may fix to meet the spaciaVoircum^ SignitSe 
stances of any company (o). ; anddii^j of 

ftccottatattod 

1293. Six copies of the accounts and returns must he forwarded rdfcurni; 
to the Board of Trade within sixty days of the end of the year, and Copies' of 

a copy must be supplied to every shareholder and debenture-holder ***** 

who applies for one (y;). 

1294. A company which makes default in preparing or forwarding Default in 
such accounts or returns is liable to a penalty not exceeding £5 a J^counte^nd 
day, recoverable summarily, for every day of default (g). If any returns and 
such account or return is false in any particular to the knowledge falsification, 
of any person signing it, such person is liable on conviction on 
indictment to a fine not exceeding iJlOO or to imj^risonment for a 

teim not excetsding one year with or without hard labour, and «n 
summary conviction to a fine not exceeding i^50 (?•). 

129f A copy of the accounts relating to the nominal capital 
authorised, and the capital raised by loan and debenture stock (s), 
and of the general balance sheet (t), must be forwarded by the Board of Gompauiea. 
of Trade to the Kegistrar of Companies (w), and filed by him ; and 
any person is entitled to inspect or obtain a certified copy thereof 
on payment of the prescribed charges (v). 


XVI Summary of financial results secured in comparison with those 
for past years. 

Certificates of the responsible ofiicers as to the upkeep of the whole 
of the companies’ property. 

Auditor’s certificate. 

Index. 

Map. 

(a) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 5, 
c. 34), s. 1 (1). As to the exemption of certain companies (i.e., light 
railway companies, or companies wdioso business as railway companies is 
merely subsidiary to their main business) from the obligation to prepare, 
and submit accouuis and returns, see ibid., s. 6 (2) ; and see title Tram- 
ways AND Light Railways. The Railway Regulation Act, 1844 (7 & 8 
Viet. c. 85), 8. 6, also requires accounts to be kept by a railway company, but 
these provisions, although not repealed, seem to be superseded by the more 
elaborate modern requirements. 

(o) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, 
o. 34), s. 1 (2). 

(p) Ibid., 8. 1 (3). 

(q) Ibid., B. 1 (4). As to procedure before courts of summary juiisdic- 
tiop, see title Magistrates, Vol. XIX., pp. 689 ef seq. 

(r) Railway Companies (Accounts and Returns) Act, 1911 (1 &2 (jreo. 6, 
c. 34), s. 1 (6). 

(if) T.e., Accounts numbered 1 (a), 1 (b), 1 (c) and (3) ; see ibtd., Sched. ; 
and see note (m), supra. 

(t) Account No. 18 ; see note (w), supra. • 

lu) For the definition of Registrar of Con^anies, see Railway Companies 
(Accounts and Returns) Act, 1911 (1 & 2 Geo. 5, o. 34), s. 6 (1) ; add see 
title Companies, Vol. V., p. 37. 

(tf) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 Geo. 6, 
0 . 34), s. 2, Schod. 
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returns by « 
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Trade, 


Special 

variation. 


Annual 
returns of 
i‘apital, traffic, 
and working 
expenditure. 

Balance 

sheets. 


Ordinary 

general 

meetings. 


Interim 

dividend. 


iP-AlLWAVs CASTAII? 

l^M. After giving p&ic nafckroiats prop5^ed alterations or 
addittos, an^giving t^ose inter§ste 4 , opportunity^ having their 
. objections heild, the Board Trade may; by ordei^t^r or add to 
the matters which havfe tbpe included ,fe,‘Oi^ thS^form of, such 
aofli|unts orje^rns. Where, however, railway comijanies whose 
aggregate xa|)j^al is not less than one-third of the total aggregate 
capital of all t^way companies in the United Kingdom give notice 
to the Soard 'that they are not satisfied with the mode in which 
^bjSction' his been dealt with, any such order is provisional 
jOnly, ^nd C 0 ,n only take effect if confirmed by Parliamont. The 
<; Board 4j^y Submit Bill for confirming such order, which, in case 

of opj^ition, ii^ust be*‘i*eferred to a select committee (i^’) or to a joint 
cbmmittelr^of the two Houses (x), and tlio oiijector may appear and 
oppose as in the case of a private bill (//). 

1297. The Board of Trade may also, on tlie apjilication of any 
company, muko, as respects that company, any sijecial variation in 
the form of such accounts or returns which appears necessary to adapt 
the form to tlio particular circumstances of that company {a). 

1298. Every company is also bound, hen reipiired by the Board 
of Trade, to furnish annual returns of its ea 2 )ital, traffic, and 
working expenditure in a prescribed form, or in such other form and 
at such time as the Board directs (h). 

1299. No company need prejiare statements of account or balance 
sheets more than once a year, except whore half-yearly acepunts 
are required in connection with any guarantee of dividend under 
statutory flowers. 

Neither need a company hold ordinary general meetings more 
than once a year ; and anything which has to be done under any 
special Act at a general meeting of the comiiany at any specilied 
time may be done at the annual general meeting whenever held (c). 

1300. The directors of an incorporated company may pay an 
interim dividend for the first half of any year without any ami it or 
lirepavation of accounts or balanQe slieet for tliat half-year, if they 
believe the profits of tho atimiiany are sufficient ; and they may 


{w) See title Parliament, Vol. XXI., pp. 637, 038, 686. 

(») See ibid., pp. 639, 640. 

(y) Railway Cbmpanies (Accounts and Returns) Act, 1911 (1 & 2 Goo. 6, 
C. 34), B. 3; aiid sec title Parliament, Vol. XXI., pp. 764, 755. 

(а) Railway Companies (Accounts and Rcluriis) Act, 1911(1 &2Geo. 5, 
e. 34), s. 3 (6). 

(б) Ibid., R 5, as read with the Regulation of Railw'ays Act, 1871 
(34 & 35 Viot c. 78), s. 9, and the Railway and Canal Traffic Act, 1888 
(51 dc 52 Viet. c. 25), s. 32. If any such return is false in any particular to 
the knowledge of the person signing it, such person is h'able on summary 
oonviction to a penalty not exceeding £60 (Regulation of Railways Act, 
1871 (34 & 35 Viot. c. 78), s. 10), and, on conviction or indictment, to 
imprisonment, with or without hard labour, for a term not exceeding two 
years, or to a fine, or to both imprisonment and fine (Perjury Act, 1911 
(1 & 2 (>eo. 6, c. 6), 8. 6). 

<n) R.^lway Companies (Accounts and Returns) Act, 1911 (1 dc 2 Goo. 5. 
0 . 34), s. 4 (1). 



orktich 

puii^of 
iir o: 



645 

Bicn. 4. ' 
Acoomits. 



Otirtifioate 
lUAd »tt?rlghli|. 

Old' asditoit. 

If •' 


PAllt I^j-pO^||pTIOK OF A .|tAtfeW|F .QoSIPAKY. 

^close regisi$ir4nd hooka^of 
interim ^videqd ia ^ sa^#aj a# they jmy do foi 
' declaring thei|^l^iiary diyiidetia b^r^ thd'^^ate of 
meeting (d)i ^ 

1301. No divide^ majr be declar^ by a' coinpan 
auditors have certihed that the accoi^ts prepared: 
contain a full and true statement of thb financial 
company, and that the dividend proposed is propel 
the directors differ from the auditors as to the proprietj^ 
any particular expenses out of the revenue for the |>eriod 4 n qu^ifon, 
such difference must, if the directors so desire^ be slated the ' 
report to the shareholders, and the company in general meeting may - 
determine the matter. If there is no such difference the judgmenb^ 

of the auditors is final and binding (e). The certificate of the 
auditors is, however, not conclusive on the question whether a pro- 
posed dividend is legally payable, and an injunction may be granted 
to restrain a proposed illegal payment (f). The auditors have the 
l ight to examine the books of the company at all reasonable times 
and to call for such documents and information as they think fit 
and may refuse to certify if such documents or information are 
withhold (h). The auditors may at any lime add to their certificate, 
or issue independently to the shareholders, at the company’s 
expense, any statement respecting the financial condition and 
prospects of the company which they think materiiil for the 
information of the shareholders {h). 

1302. An auditor need not be a shareholder in the company, but Qaalification 
must not hold any office in the company or be in any manner of auditor, 
interebted in its concern, except as a shareholder (t). 


1303. 'i’ho lioard of Trade may appoint an auditor in addition to Auditor 
the auditors of the company where, in pursuance of a resolution 
passed at a general meeting of the company, an application is made Trade is 
to it to do so. Such auditor must he paid by the company such relations to 
remuneration as the Board directs, and has the same duties and “ 

powers as the other auditors and must report to the company. 

When, in consequence of tho appointment of an auditor by the 
Board, there are three or more auditors, the company may declare a 
dividend on the cei-tificate of the majority of tlie auditors. W^here 
there is a difference of opinion among them, the one who so differs 


(d) Railway Companies (Accounts and Returns) Act, 1911 (1 & 2 
Geo. 6, c. 34), 8. 4 (2). 

(«) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 30. 

If) Bloxam v. Metropolitan Rath Co. (1868), 3 Ch. App. 337. 

(g) As to the right of auditors to have access to the company’s bhoks, 
see Oufl V. London and County Land and Buildir^ Co., Ltd., [1012] 1 Ch. 
440, C. A. (a case on the Companies (Consolidation) Act, 1908 (8 £dw. 7, 
c. 69), 88. 112, 113) ; and see title Companies, Vol. V., p. 208. 

{h) Railway Companies Act, 1867 (30 & 31 Viot. o. 127), s. 30. 

(t) Companies Clauses Consolidation Act, 1845 (8 & 0 Viet. o. 16), s. 102, 
as amended by the Regulation of Railways Act, 1868 (31 & 32 Viot. 
0. 119), B. 11. As to the qualifications, duties etc. of auditors, see title 
Companies, Vol. V., pp. 267 et seq., 723 et seq. 
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Sjbct. 4. must issue to ^ the shareholders, at the expense of the company, a 
Aoconnts, statement as to the grounds on which he differs from his colleagues, 
Audit, and together with all such matters as he thinks lit to bring to the notice 
Statistics, of the shareholders respecting the financial condition and prospects 
of the company (/r). 


Tnflpectors 
appointed by 
Uoard of i 
Trade. 


Powers of 
iaspccloi'8. 


ilesult of 
inspuctiuu. 

J!)xperises. 


Inspectura 
api^inted by 
the coiopany. 


Shareholders' 
address book. 


1304. The Board of Trade has power to appoint inspectors to 
examine into the nffairs of an incorporated company and the con- 
dition of its undertaking, and to report thereon, whenever applica- 
tion is made (1) in pursuance of a resolution of the directors ; (2) by 
holders of not less than two-fifths of the issued ordinary stock; 
(3) by holders of not less than half the issued mortgages, debentures, 
and debenture stock ; (4) by holders of not loss than two-fifths of 
the issued guaranteed or profereiice stock, provided the issued 
preference capital amounts to not less than one-third of the whole 
sliare capital (1). Tho application must be made in writing and 
supported by such evidence as the Board may require; and the 
Board, before making an appointment, may require the applicants 
to give security for the costs of the ini]uiry (/a). 

1305. Tlio directors, officers, and agents of the company must 
produce to such inspectors all books and documents in their custody, 
and must afford them all reasonable facilities for tho inspection. 
The inspector also may examine any officer or agent of the company 
upon oath (n). 

1306. The result of the inspection must be printed at the expense 
of the company and delivered to the 33oard of 'JVado, and to the 
company and to any shareholder who applies therefor ; and all 
expenses incident to the inspection must bo borne by the ajiplicant, 
unless the ]3oard directs such expenses or any part of them to 
be paid by the company (o). 

1307. A company m.ay appoint inspectors for similar purposes, 
by resolution at an extraordinary meeting, and inspectors so 
appointed have the same powers and duties as if they had been 
appointed by tho Board of Trade, and must report in such manner 
as tho company in general meeting directs. The directors, officers, 
and agents of the company have the same duties in regard to such 
inspectors as to inspectors appointed by the Board (p). 

130,3. Every incorporated company must print copies of the share- 
holders' address book of ‘the company corrected up to 1st December 
in every year, with an asterisk against the names of those who 
are qualified to act as directors. After a fortnight from the date 


(^) Begulatiun of Bailways Act, 1868 (31 & 32 Viet. o. 119), s. 12. 

(1) Ihid.t B. 6 . 

(wi) Ihid., 8 . 7. 

(n) Ibid., 8. 8. TJo refuse to produce any book or doeument required, 
or to afford facilities for inspection, or to answer any question relating to 
the affaire of tno company, renders the person refusing liable to a penalty 
of £6 for every day such refusal continues (tbid.)» 

(o) 9. 

(p) Ibid., s. 10. 
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mentioned, copies must be sold, on application, at a price not 
exceeding 5s. to any shareholder and to the holder of any mortgage 
debenture or debenture stock (q). 

Sect. 5. — Protection of Rolling Stock. 

1309. Where rolling stock (r) is in a ** work,” that is, on a siding 
► on the premises of any colliery, quarry, mine, manufactory, ware- 
house, wharf, pier, or jetty (s), it is not liable to distress for rent 
payable by the tenant (t) of such premises, unless it is the property 
of such tenant, provided it has upon it a metal plate or other con- 
spicuous brand or mark indicating the actual owner thereof (u). 

1310. If any such rolling stock is distrained upon, an order may 
be obtained from a court of summary jurisdiction for its restoration 
or for payment of its value (a). 

The tenant’s interest, if any, in the rolling stock is not protected 
from distress ; and if the rolling stock is distrained upon, a court of 
summary jurisdiction may, in case of difference, settle how snph 
interest is to be disposed of (h). 

There is an appeal to quarter sessions from any order of a court 
of summary jurisdiction under these provisions (c). 


Part II. — Construction and Repair of 
Railways. 

Sect. 1.— Plans and Sections. 

13U. In exorcising the powers, given to a company by any 
special Act passed since the 8th May, 1845, to construct a railway, 

(q) Regulation of Railways Act, 1808 (31 & 32 Viet c. 119), s. 34. A 
I)onalty not exceeding £20 ib incurred by the company for any breach of 
this provision (ibid.). 

(r) For the meaning of the term “ rolling stock.” see Railway Rolling 
Stock Protection Act, 1872 (35 & 36 Vict. c. 50), s. 2; title Distkess, 
Vol. XI., p. 140. 

(a) Railway Rolling Stock Protection Act, 1872 (35 & 36 Vict. c. 50), 
6. 2; and sec Eaton Estate and Mining Co. v. Western Waggon and Property 
Co. (1886), 64 L. T. 736 ; title Distkess, Vol. XI., p. 140, note (0- 

(t) The term ** tenant ” inclndos a lessee, subdessoe, pr other person 
haying an interest in the premises under a lease or agreement or by use 
and occupation, or being otherwise liable to pay rent in respect thereof 
(ibid.). 

(u) Railway Rolling Stock Protection Act, 1872 (35 & 36 Viot. &. 50), 
s. 3. As to the protection of rolling stock against being taken in execution 
on a judgment obtained against the railway company, see p. 764, post. 

(a) Railway Rolling Stock Protection Act, 1872 (36 & 36 Viot. o. 60), 

B. 4. 

(5) JMd., 8. 5. 

(o) Ibid., s. 6. No order of the court may bo quashed for want of form, 
or removed into a superior court by certiorari or otherwise (ihid., s. 7). As 
to appeals fmngt courts of summary juiisdictiou to quarter sessions, see 
title Maoistrates, Vol. XIX.. pp. 642 st seq. 
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sections in 
special Act. 


Railways and Canals. 

the company is subject to the provisions and restrictions contained 
in the Railways Clauses Consolidation Act, 1845 (d). 

1312. By the standing orders of both Houses of Parliament (e\ 
whenever a Bill is promoted for the construction of a railway, plans 
and sections, together with a book of reference thereto, must be 
deposited at the office of the clerk of the peace of any county through 
which the railway is proposed to be made (/). These plans, sections, 
and book must comply with the requirements of the standing orders 
of the two Houses ; and in particular all lands which it is proposed 
to take or use must be described, and the maps must define the 
limits of lateral deviation from the proposed works which the com- 
pany ask power to make, and must show all proposed tunnels, 
bridges, viaducts and level crossings, all diversions of highways, 
navigable rivers, canals or railways, and all junctions (</). The 
sections must show the surface, the level of the proposed works, 
the heights of embankments, and the depths of cuttings ; they 
must also show a datum horizontal line, which must be the same 
throughout the whole length of the work, or any branch of it, and 
be referred to some fixed point chosen with reference to an ord- 
nance bench mark ; and proposed alterations in the water level of 
any canal, or in the level or inclination of any carriage road, must 
also be shown (/a). An ordnance map must also be deposited, wdth 
the proposed line of railway delineated thereon (i). 

1313. Unless these plans and sections are referred to and incor- 
porated in the special Act, they cannot be regarded in subsequently 
construing that Act ( j), and the mere deposit of plans not subse- 
quently referred to nor incorporated in such Act imposes no obliga- 
tion upon the company (k). Accordingly, if the special Act gives the 

(d) 8 & 9 Vict. c. 20, 8. 6. The provisions of this Act as to construction 
apply also, except as mentioned, to a railway constructed under the powers 
of the Railways Construction Facilities Act, 1864 (27 & 28 Vict. o. 121), 
see ibid., s. .31. In this part of Ihe title, unless the contrary appears, the 
expression “ the company ” means the company authorised by a cvecial 
Act to construct a railway ; and the expression “ the railway ” means the 
railway and works authorised by that Act to be constructed ; see Railways 
riauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 2. 

(e) As to the procedure with regard to railway and other private Bills in 
Parliaraont, see title Parliament, Vol. XXL, pp. 727 et seq. 

{j) See Standing Orders of the House of Lords (Private Business). 1911, 
No. 24;' Standing Orders of the House of Commons (Private Business), 
1911, No. 24 ; title Parliament, Vol. XXI., p. 732. 

ig) Standing Orders of the House of Lords (Private Business), 1911, 
Nos. 40^ — 43 ; Standing Orders of the House of Commons (Private 
Business), 1911, Nos. 40 — 43. 

{h) Ihtd., Nos. 47—55. 

(i) Ibid., No. 24. As to plans and sections, see title Parliament, 
Vol. XXI., PP- 732, 733 ; and as to the money deposit to be made, see 
ibid , pp. 736, 736. 

(;■) Morth British Bail. Co. v. Tod (1846), 12 Cl. & Fin. 722, H. L., 
following the principle laid down in IlerioVs Hospital (Feofees) v. Gibson 
(1814), 2 Dow. 301, H. L. ; see also Squire v. Campbell (1836), 1 My. & Cr. 
459 ; Beardmer v. London and North Western Bail. Co. (1849), 1 Mac. & G. 
112 . 

(fc) B. V. Caledonian Bail. Co. (1850), 16 Q. B. 19; 4.-6. y. Qfeai 
fioHiem BaiH^ Co. (1872), 7 Ch, App. 476, 
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coiDpany power to take more land of a certain owner than was com- 
prised in the notice given to him of the company’s intention to 
apply for powers, the company may take all the land allowed by 
the Act(i). There is, however, alw’ays a presumption that the 
company intended to adhere to the plans and that the legislature 
intended them to be adhered to (in). 

' «13W. If Ihoro is any omission, misstatement or erroneous 
description of any lands, or of the owners, lessees or occupiers of 
any lands, described in tlio plans or books of reference mentioned in 
the special Act (70. the company must fipply to two justices for the 
correction thereof after giving ten days’ notice of such application 
to the owners of the lands aliected. On the justices being satislied 
that a mistake has been made, they must give a certificate certify- 
ing the particulars of any such omission and in what respect any 
such matter has hctui misstated or erroneously described, and this 
certificate must be deposited with the clerk of the county council (o) 
and the parish clerk of the parish in which the lands are situated, 
and kept by them with the other documents to which they relate, 
w'hich are to be deemed to be corrected in accordance with such 
certificate (p). The company may not commenco its works until 
it has deposited w’ith the clerk of the county council (o) and 
the parish clerk of the parisli in wdiieh any land affected is 
situated a plan and section of all alterations from the oi iginal plan 
and section as have been approved of by Parliament, on the same 
scale and containing the same particulars as the original plans 
and sections (q). 

1315. All persons interested have the right to inspect any of the 
original or altered plans or sections, and to make copies of, or 

(0 lie lluiUlers field Coiponition and Jacomb (1874), 10 Cli. App. 92. 
Whoro land shown on a plan is partly within and partly outside the limits 
of deviation, and its boundaries are not completely nliown, the land may bo 
taken if the plans, on reasonable cxaiuination, arc sufficient to indicate that 
such land may be lequiicd {Wrigley v. Lancashire and Yorhahire Hail. Co. 
(1863), 4 Giff. 352 ; Dowling v. Poiitypool. Caerleon, and Newport Bail. Co. 
(1874), L. R. 18 Eq. 714; Finch v. London and South Western Bail. Co. 
(1890), 44 Ch. 1^. 330, C. A. ; Frotheroe v. Tottenham and Forest Gate Bail. 
Co., [1891] 3 Ch. 278, C. A.); see title Compulsory Purchase of Land 
AND Compensation. Vol. VI., p. 23. 

(m) Ware v. Begent's Canal Co. (1858), 3 De G. & J. 212. 

(n) This refers to some omission in a plan, e.g., the number of a plot of 
land, or to some error, eg., a. wrong acreage, or to the omission of the name 
of some owner of land. Promoters cannot know accurately who the 
owners are, therefoio the omission of some of their names from a book of 
reference does not prevent the company from constructing their works on 
the land described {Kemp v. West End of London and Crystal Palace Bail. 
Co. (1865), 1 K. & J. 681). 

(o) Local Government Act. 1888 (51 &c 52 Viet. c. 41), s. 83; see title 
Local Government, Vol. XIX., p. 343. 

(p) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 7. 
This does not apply to a railway constructed under the Railways Con- 
struction Facilities Act, 1864 (27 & 28 Viet. o. 121), s. 31. * Alterations in 
the case of such a railway may be made with the consent of the Board of 
Trade {ibid., s. 32). 

iq) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 8. 
CroBS-Bections of the works need not bo shown IB, v. Caledonian Bail, 
^Oo. (1860). 16 Q. B. 19). 
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extracts from, them ; and every clerk of the county council or parish 
clerk having custody of such documents is guilty of an offence, and 
liable to a penalty not exceeding £5, recoverable summarily, if he 
refuses facilities for such inspection (r). A true copy of any such 
plan or book of reference or of any alteration or correction therein, 
certiiied by the officer having custody thereof, is evidence of the 
contents thereof in any court of justice (s). 

Sect 2 . — Deviation . 

1316. In constructiug tlie railway, the company may deviate 
laterally from the line delin.^ated on the deposited plans, provided 
tiiat no such deviation extend beyond the limits of deviation shown 
on such plans, nor more than 10 yards from tlie said line in pass* 
ing through any town (i), village or land continuously built upon, 
nor more tlian 100 yards from the said line elsewhere (a). 

Lateral deviation means the shifting of the work in its integrity 
from one site to another which may bo deemed more suitable (h). 
It is measured by the amount of alK ‘ration from the deposited 
plan of the middle line of the railway (<; ) which may be actually on 
the line of deviation (<i). 

The line must not be deviated so as to extend into the lands of 
any person whose name is not mentioned in the books of reference, 
without the previous consent of such person, unless his name has 
Ijoen omitted by mi slake and the mistake has been duly rectified 

(r) Hallways ("lauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 9 ; 
Parliamcatary Documents Deposit Act, 1837 (7 Will. 4 & I Viet. c. 83), 
s 3 ; and as to procedure before courts of summary jurisdiction, see title 
Magistuates, Vol. XIX., pp. 589 et seq. 

(#) Railways Clauses Consolidation Act, 184.’> (8 & 0 Viot. c. 20), s. 10. 
'I’he clerk of tho county council is bound to give such ccrtilicate to any 
jwTson interested who requires it (ibid ). 

(/) The word “ town ” is not to be interpreted in its strictly legal sense 
It means here any space where dwelling-houses are contiguous and 
cuntiiinoiis, or nearly so ; and includes any open space (such as a park) 
surrounded by continuous houses (Elliott v. South Devon Mail. Co. (1848), 
2 Exch. 725 ; see Carington (Lord)'^ Wycombe Mail. Co (1868), 3 Ch. App. 
377 ; London and South Western Bail. Co. (Directors, etc.) v. Blaokmore 
(1870), h. R. 4 II. L. 610). 

(а) Railways Clauses "Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 16. 
This deviation of 100 yards applies only to the line of railway itself. The 
oornpauiy may take and use .land for collateral purposes beyond the limits of 
deviation, provided such land isinoludod in the plans etc. (Doe d. Armistead 
V. North Staffordshire Bail. Co. (1851), 16 Q. B. 526 ; see Doe d. Payne v. 
Bristol and Exeter Bail. Co. (1840), 6 M. & W. 320 ; and see the text, infra). 
It is not necessaij that the plans should show tlie particular works to be 
carried out within the limits of deviation (Weld v. London and South 
Western Bail. Co. ‘(1863), 8 L. T. 13) This provision does not apply to 
the widening of an existing fine (Finch v. London and South Weetem Bail. 
Co. (1890), 44 Ch. D. 330, 'C. A.) ; nor to a junction with an existing line 
(Cardiff Baihoay v. Taff Vale Railway, [1005] 2 Ch. 289). This provision 
does not apply to a' railway made under the Railways Construction 
Fooilities Aot,'1864 (27 & 28 Viet. c. 121), a. 31. 

(б) Herron v. Rcdhnwnes and Bathqar Improvement Commissioners, [1802] 
A. C. 498 ; see also S. C. (1890), 27 L. R. It. 170, C. A. 

(o) London and S&uth Western BaU. Co., supra 

> (d) Cari^ Badway v Tafff Vale Baihcay, supra; so that half' the 
nulway may be outside the line of deviation. 
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and certified (e), or as provided in the special Act (/). Land within *• 

the limits of deviation maj be taken when reasonably required for the Deviatloib 
purposes of constructing the works of the railway ( g\ and an injuno- 
tion will not be granted against the use of powers to deviate unless 
such powers are being used capriciously and so as to cause unneces- 
sary inconvenience to the public (k) ; neither will an injunction 
• against deviation bo granted to any person unless he is injured 
thereby (i). 

1317. The company may not construct the railway so as to deviate Vertical 
from the levels of the railway, as referred to the datum line (./) marked 
on the section and described in the special Act, to any extcuit exceed- 
ing in any place 5 feet, or in passing through a town (^), village, 
street or land- continuously built upon, 2 feet, without the 
previous consent in writing of the owners and occupiers of the 
land in W'hich such deviation is intended. The consent of the 
authority having control of any street or highway or public sewer 
affected by such deviation, or of the proprietors of any canal, naviga- 
tion, gasworks or waterworks so affected, is also required. If there 
is no authority having control of any such street or highway, then, 
before making any such deviation, it is necessary for the company 
to obtain the consent in writing of two justices for the district 
sitting in petty sessions for the purpose of hearing the applica- 
tion (1), Where a vertical deviation is made in excess of these 
powders in land acquired, no injunction will be granted to a party 
who is not injured ( 7 / 1 ). 

Before making any such deviation exceeding 5 or 2 feet, as the Notice of 
case may bo, and having obtained the necessary consent, the 
company must give notice of the intended deviation by advertise- 
ment in newspapers (vt), at least three weeks before commencing 

(e) In manner already mentioned ; see p. G4'f, ante 

if) Bailways Clauses Consolidation Act, 1845 (8 & 9 Viet c. 20), s. 15 

(g) Sadd V. Maldon, Witham, and Braintree Bail. Co (1851), 6 Exch. 

143 

A:-G. V. Great Western Bail. Co. (1866), 14 W. R. 726. 

(i) Lee v. Milner (1837), 2 Y. & C. (ex.) 611 ; and see title Ixjunctiov, 

Vol. XVII , p. 235 
(/) See p 648, onfe.. 

(Jr) As to the meaning of tho word “ town.” see note (f), p. 650, ante, 
tl) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s II. 

When the consent of the justices is required, fourteen days’ notice of tho 
holding of such petty sessions must bo given through the means of some 
newspaper circulating in the county, and also by being affixed to tho door 
of the church of the parish in wliich such deviation is intended, or if there is 
no such church, in such place as notices arc usually fixed {ihid ). A vertical 
deviation not exceeding 6 feet from tho datum line (see p. 648, ante) is 
within the powers of the company, although the deviation may exceed 
6 feet with reference to tho surface (iVoriA British Bail. Co. v. Tod (1846), 

12 Cl. & Fin. 722, H. L.). As to tho diversion of highways generally, seo 
title Highways, S-rREEXs, and Bridges, Vol. XVI., pp. 69 et seq ; and 
see pp. 663 et seq., post. 

(w) Holyoake v. Shrewsbury and Birmingham Rail. Co. ( W48), 5 Ry. & 

Can. Cas. 421 ; and see title Ixjukctiox, vol. XVII., p. 235. 

(n) The advertisement must be inserted once at least in two newspapers, 
or twice at least in one newspaper, circulating in the district or newhbour- 
hood where the deviation is intended to be made (Railways Clauses Consoli- 
dation Act, 1845 (8 & 9 Viet. c. 10}, s. 12). 
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Seot. s. 
Deviation. 


Deviation 
from line or 
level of arch, 
tundel, or 
vionuct. 


TJmitationH 
to deviations 
of {gradients, 
tunnels, or 
other works. 


the work. The owner of any lands prejudicially affected (o) 
by such deviation then may, before the commencement of the work, 
and after giving ton days’ notice to the company, apply to the Board 
of Trade to decide whether, having regard to the interests of the 
applicant, the proposed deviation is proper to be made. The Board 
of Trade may either disallow or authorise or modify the deviation ^ 
and may, to that effect, grant a certificate which is binding on the 
parties (p). 

1318 . A company in whoso special Act the Railways Clauses Act, 
1863 (r/), Part I., is incorporated may, subject to the foregoing 
limitations (r), and so that the nature of the work is not altered, 
deviate from the line or level of any arch, tunnel or viaduct 
described in the depi^si^ed plans or sections ; and may substitute any 
other engineering work for any such arch, tunnel or viaduct, pro- 
vided it obtains a certilicate aiitliorising such substitution from the 
Board of Ti'ado (s). If, howevov, the Railways Clauses Act, 18()3 {q\ 
Pari I., is not incorporated in the company’s special Act, any such 
arch or viaduct upon which it is intended to carry the railway 
must be made according to the plans without deviation, and any 
such tunnel must be made at the place indicated on the plans, 
unless the owner, lessees and occupiers of the land in which it is 
intended to be mado consent that it shall not bo so inade(/). 

1319 . The coraiiany may not deviate from or alter the gradients, 
curves, tunnels or other engineering works («) described in the 
plans and sections except to the following extent :—(l) Subject to 
what lia.s been already stated with regard to altering levels (r), it 
may increase the gradient up to 10 feet per mile in gradients 
not exceeding 1 in 100, and up to 3 foot per mile in steeper 
gradients, or to any further extent certified by the Board of Trade 
to be consistent with public safety and not prejudicial to the 
public interest. It may diminish the gradient to any extent, 


(o) Ar to when a person i.R “prejudicially ’’ or “ injurioui^ly ” affeoied, see 
tiUe Compulsory Purchase op Land and Compensation, Yol. VI., p. 44. 

(p) Railways Clauties Consolidation Act, 1846 (8 & 9 Viet. o. 20), a. 12. 

iq) 26 & 27 Viet, c 92. 

{r) I.e., those contained in the Railways Clauses Consolidation Act, 1843 
(8 & 9 Viet. c. 20), as’. 11, 12, 16; see pp. 650 et <?«/., ante. 

(s) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 4. 

(t) Railways Ckiuses Consolidation Act, 1846 (8 & 9 Vict. c. 20), s. 13 ; 
see Little v. Newport, Abergavenny and Hereford Rail. Co. (1862), 12 C. B. 
752. But having deviated from the line whore a tunnel is marked on the 
]ilans the company is not bound to make a tunnel in the deviated line 
{ibid. ; A.-G. v Tewkesbury and Great Malvern Rail. Co. (1863), 8 L. T. 

. (*82, C. A.). AVhere its special Act gave a company power to stop up all 
bt reets within a certain area, hut the plans showed the railway as crossing 
one of such streets by an arch, it was hold that the company might stop 
up that street notwithstanding the plan and the provisions of the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 13 {A.-O. v. Great 
JHaetem Rail. Co (1873), L. K. 6 H. L. 367 ; see also Temple y. Flower 
(1872), 26 L.T. 657). 

(it) The term “ engineering works ” here includes a bridge which forms 
part of the line of railway {A.-G. y. Tewlceebwry and Great Malvern J^ail 
Vo., supra). 

{x) See the text, supra, « 
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(2) The company may diminish the radius of a curve described in s»3t. 2 . 
the plans to any extent which shall leave a radius of not less Peviatlon. 

, than half a mile or to finy further extent similarly certified by 
the Board of Trade. (3) Tlie company may make a tunnel not 
marked in the plans instead of a cutting, or a viaduct instead of a 
solid embankment, if authorised by a similar certificate of the Board 
of Trade (rt). 

Si:cT. S — Authorised Works. 

1320. Subject to the provisions and restrictions of its special Purpose 
Act and any Act incorporated therewith and of the Railways for which 
Clauses Consolidation Act, 1845 (b), the company may, for the 
purpose of constructing the railway and the accommodation works 
connected therewith (c), execute certain specified works which are 
necessary for making, maintaining, altering or repairing, and 
using the railw'ay, provided it does as little damage as can be (rZ), 
and makes full satisfaction to all parties interested for damage 
(lone in exercise of its powers (e). 


(а) llailways Clauses Consolidation Act, 1845 (8 & 9 Vict. c 20), s. 14. 

(б) 8 & 9 Vict. c 20. 

(c) All works which the company is empowered to execute, whether 
accommodation works or works conater£il to the construction of the rail* 
way, are within these provisions ( Wtlkmsoti v. Hull etc. Euilway and Dock 
Co. (1882), 20 Ch. D. 323, C. A. : Beauchamp {Lfod) v. Great W estern Jfail. 
Go. (1868), 3 Ch. App. 745 ; Stockton and Darlington liatL Co v. Brown 
(1800), 9 If. L. Cas. 246 • see Bcardmer v. London and North Western Eait. 
Co. (1849), 1 Mac. & G. il2. As to accommodation works, see p. 606, post. 

(d) This means damage in tho manner of exercising the company’s powers 
(Fenwick v. Bast London Eail. Co (1875), L. U. 20 Eq. 644 ; E. v. Bast and 
West India Docks and Birmingham Junction Eail. Co. (1853), 2 E. & B. 
466; and see Swansea Corvorahon v. llarpur (1912), 107 E. T. 6, C. A.). 
Therefore an injunction will bo giantcd agamst carrying out authorised 
works ill such a manner as to cause unnecessary damage (sec Coats v. 
Clarence Eail. Co. (1830), 1 Russ. & M. 181 ; Manser v. Northern and 
Eastern Eail. Co. (1841), 5 Jur, 983; Biscoe v. Great Eastern Eail. 
Co. (1873), Ij. R. 16 Eq. 636; Arnold y. Furness Eail. Co. (1874), 22 
W. R. 613 ; Eoberts v. Charing Cross, Euston and Hampstead Eail. Co. 

( 1903), 87 L. T. 732). Tho daraap aimed at is damage to individuals (E. v. 
East and West India Docks and Birmingham Junction EaU. Co., supra). 
Where there are two modes of constructing works, a company is as a rule 
bound to adopt that course which will do the least amount of injury to 
individuals (Freehold General Land Investment Co., Ltd. v. Metropolitan 
District Bail. Co. (1806), 14 L. T. 96) ; and see pp. 723 et seq., post. 

(e) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 16. 
Hence the right of action by any person injured by the exercise of the 
authorised powers is taken away unless special damage is susi-aiued, and 
the right to compensation is substituted (Watkins v. Gre/ti Northern Eail. 
Co. (1851), 16 Q. B. 961); and see titles Negligence, Vol. XXL, pg. 375 
et seq., 423, 424 ; Nuisance, Vol. XXL, pp. 616 et seq. Where a railway 
company acting under its statutory powers bought the reversion of 
premises subject to a lease containing a covenant for quiet enjoyment, it 
was held that no action would lie against the company for breach of this 
covenant by tho execution of works within its powers (Anderson v. Man- 
chester, Shedield and Lincolnshire Eail. Co. (1898), 14 T.*L. R. 317). A 
company may be indicted for a public nuisance in respect of acts not 
authorised (B. v. Great North of BngUmd Bail. Co. (1846), 9 Q. B. 316) ; 
it may also be proceeded against by information at the suit of the Attorney* 
General ; see Railway Regulation Act, 1844 (1 fy B Vict. c. 85), s. 17 ( 
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Sect;-*; 1321. Only those works may be executed which are reasonably 
Alrth^rlsed necesBary for the authorised purposes ; and the fact that certain 
Works. works will effect a saving of expense to the company is not , 
WorJcTmiist Sufficient to constitute such necessity ( /) ; but the court does not 
be reasonably as a rule interfere with a company in the bond fide exercise of its 
necessary. discretion to execute authorised w'orks, on the ground merely that 
, other equally authorised works would be loss inconvenient or cause 
loss damage to individuals ((j). 

Authorised 1322. The works which the company is authorised to execute 
works. are eg follows:— 

(1) It may make or construct in, upon, across, under or over 
any lands (h), or any streets, hills, valleys, roads, railroads or tram- 
roads, rivers (i), canals, brooks, streams or other waters, such 
temporary or permanent inclined planes, tunnels O’), embankments, 
or viaducts, bridges (A:), roads, ways, passages, conduits, drains, 


eoe pp. 028, unit', 740, pout; and see title Nuisance, Vol. XXI., pp. 650 et 
seq. The right to a mandatory injunction is not taken away by the fact 
that, under the special Act, some other remedy against the company is 
provided {R. v. Morwich and Brandon Rail. Co (1845), 3 Dow. & L 385) ; 
and it is no answer to an application for a mandatory injunction to a com- 
pany to carry out prescribed work that it cannot do so without stopping 
the construction of the railway altogether {A.-Q. v. Mid-Kent Rati. Co. a/nd 
South Eastern Rail. Go. (1867), 3 Ch. App. 100 ; see title Injunction, 
Vol. XVIL, p. 241) ; nor that the powers of the company have expired 
{R. V. Birmingham and Oloveester Rail. Co. (184D, 2 Q. B. 47). But a 
mandamus to compel a company to carry out prescribed works may be 
refused where the funds of the company are exhausted {Re Bristol and 
North Somerset Rail. Co. (1877), 3 Q. B. D. 10); and see title Crown 
Practice, Vol. X., p. 107. 

(/) R. V. Wycomhe Rail. Co. (1867), L. R. 2 Q. B. 310 ; Pugh v. Golden 
Valley Rail. Co. (1880), 15 Ch. D. 330, C. A. ; Fenwiclc v. East London Rail. 
Co. (1875), L. R. 20 Eq. 644; Moms v. Tottenham and Forest Gate Rail. 
Co , [1892] 2 Ch. 47. 

(g) R. V. East and IFcifi India DoeJes and Birmingham Junction Rail. Co. 
(1853), 2 £. &; B. 466, 474 ; Wilkinson v. Bull etc. Railway and Boeh Co. 
(1882), 20 Ch. D. 323, C. A. ; Fenwick y. East London Rail. Co., supra ; 
R. V. South Eastern Bail. Co. {Direatore etc.) (1853), 4 H. L. Cas. 471 ; see 
Roderick v. Aston Local Board (1877), 6 Ch. D. 328, C. A. 

(A) Until the company has acquired ownership it has no power to 
execute these works (Rangeleyv. Midland Rail. Co. (1868), 3 (2h. App. 306). 
E g , & company cannot compel an owner to grant it merely an easement 
over land (Pinchin v. London (md Blackwall Radi. Co. (1854), 6 De Cr. M. & 
G. 851, C. A.). As to what land, and what interests therein, may be taken, 
and the purposes for which such may be taken, see title Comeulsort 
Purchase op Land and Compensation, Vol. VI., pp. 22, 23. The com- 
pany is sole judge of what it requires for the purposes of its authorised 
works, and, if acting hortd /ids, the courts will not interfere with its dis- 
cretion to acquire land within its powers for such purposes {Stockton and 
Darlington Rail. Co. v. Brown (1860), 9 H. L. Cas. 246 ; Beauchamp {Lord) 
y. Great Western Rail. Co. (1868), 3 Ch. App. 745) : and see title (jompul- 
80RY Purchase of Land and (Compensation, Vol. VI., p. 248. 

(i) “ Rivers ” includes navigable rivers. Hence a company may 
construct a railway on the bed of a navigable river {Ahraham v. Great 
Northern Rail. Cq. (1861), 16 Q. B. 586). 

(j) See pp. 682, 686, 686, post. 

(A.) For tiie*pSqm'roments as to permanent bridges, see Baifways Clauses' 
Oonwjlidation 1846 (8 & 9 Viet. o. 20), ss. 46, 49 — 61 : arid see pp. 666 
et8eq., posi. statutory requirements as to bridges do not apply to 
tsmpoiuiy bridges merely erected to facilitate the execution pf the’ 
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piers, arches, cuttings and fences as it thinks proper, provided diich 
works are executed within the lands described in the plans or men- 
•tioned in the books of reference or any correction thereof (Z). 

(2) It may alter the course of ally rivers not navigable, brooks, 
streams, and watercourses, and of any branches of navigable rivers 
which are not themselves navigable, within such lands, for the pur- 
pose of constructing and maintaining tunnels, bridges, passages 
or other works over or under the same as it thinks proper. 

(3) It may alter or divert, temporarily or permanently, the course 
of any such rivers or streams of water, roads, streets or ways (?m)» 
may raise or sink the level of the same in order more conveniently 
to carry the same over or under or by the side of the railway as it 
thinks proper. 

(4) It may make drains or conduits into, through or under any 
lands adjoining the railway for the purpose of conveying wator 
from or to the railway. 

(6) It may erect and construct such houses, warehouses, offi(if)s 
and other buildings, yards, stations, wharves, engines, machinery, 
apparatus and other works and conveniences as it thinks proper. 

(6) It may from time to time (n) alter, repair, or discontinue 
any of the above-mentioned works and substitute others in their 
stead (o). 

Sect. 4.- Bridges, 

1323. If the line of the railway crosses any main road (p) or 
public highway ((/), then (r) either such road must be carried over 


pormanont works (London cmd Birmingham Bail. Co. v. Grand Junction 
Canal Co. (1836), 1 Ry. & Can. Cas. 224; Priestley v. Manchester and 
Leeds Bail. Co (1840), 2 Ry. & Can. Cas. 134). 

(l) As to plans and books of reference, see j>p. 647 et seq., ante. 

(m) As to diversion of roads, see pp. 663 et se^., 'post. 

(n) These powers of altering, repairing, and discontinuing may be exer- 
cised after the period fixed by tlie special Act for completing the works has 
expired.. Hence, when in 1895 the defendants pulled down offices and built 
now ones on a site acquired under an Act of 1865, the powers under which 
expired in 1868, it was held that the plaintiff was pot entitled to an in June* 
tion against interferonoo with ancient lights, but was left to his remedy for 
oompensation (Emsley v. North Eastern Bail. Co., [1806] 1 Ch. 418, C. A.), 

(o) Railways Clauses Consolidation Act, 1846 (8 & 9 Viot. c. 20), s. 16 

(p) The words in the Act are “ turnpike road, ” but “ turnpike ” roads 
aA such no longer exist. Moat roads which were ** turnpike ” roads are 
now “ main ’* roads. If they are not main roads, they are probably 
” ordinary highways.” A few roads, however, which were originaJly made 
under turnpike Acts, have ceased to bo highw^s ; see title Highways, 
Streets, and Bridges, Vol. XVI., pp. 1 2 — 16. In this part of this title the 
expression ” main ” road is used wherever the Railways Clauses Consoli- 
dation Act, 1846 (8 & 9 Viot. c. 21), speaks of ** turnpike ” road. 

(q) This applies only to roads which the pubfic have a legal right to use 

at the date when the bridge was constructed (Caledonian Baihody v. 
Glasgow Corporation, [1900] A. C. 138). ** Hi^^hway ” mpans a oarriagi^ 

way. If not required so to do by its special Act, a company; is not 
obliged to build a bridge when the railway crosses a flublic fobtpatik- 
Hence, where the railway was carried aeross a footpath on an einbk^- 
ment 20 feet high so that the public had tP ascend the embankihent by 
steps, cLoa^ tke linb on the level, and descend by steps on the othAr side, 

{r) For note (r), see next page. 
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Sect. 4. the railway or the railway over such road («) by means of a 

Bridges, bridge (0 constructed as hereafter described (u) ; and such bridge, 

with its approaches (a) and all other necessary works connected witlj 
it, must be constructed and maintained for all subsequent time (b) 
at the expense of the company (c). 

a maudamus to compel the company to construct a bridge was refused 
{Ba/rtford Rural Council v. Bexley Heath Rail. Co., [1898] A. C. 210). 
Where a proposed and partially made new road was not referred to in the 
plans, and the railway was made cutting olf the new road from a highway, 
it was held that the company could not bo compelled to unite the new 
road with the highway {Gawthem v. StocJiport, Btsley, and Whaley Bridge 
Rail. Co. (1857), 3 Jur. (n. s.) 673) 

(r) I.e., unless otherwise provided by the special Act (Eailways Clauses 
Consolidation Act, 1845 (8 & 9 Yict. c. 20), s. 40). As to level crossings, 
see pp. GOO et eeg., poet. 

(») The company has, unless otherwise provided in its special Act, an 
Option either to take the railway over the road or the road over the rail- 
way, and the court does not mtorlere with the exorcise of this option, 
lienee a mandamus will not be granted requiring the company to do a 
specified one of these two things, unless it is impossible to do the other 
(R. V. Bouth JiJastern Rail. Co. (Bireotora ctn.) (1863), 4 II. L. Cas. 471). 
Where the company has powder to cross a toad on the level, such power 
is permissive only, and it may, if it chooses, cross under or over the road 
by means of a bridge (Breynion v. London and North Western Rail. Co. 
(1846), 10 Bcav. 238; Bover Harbour {Warden and Assistants) v. London, 
Chatham and Bover Rail. Co. (1861), 3 Do G. l'\ & J. 659). As to level 
crossings, see further, pp 660 et seq., poet. 

(<) A biidgo is a “ building ” within tJie meaning of a covenant by the 
company not to erect any building exceeding certain dimensions within 
certain limits {Lloyd v. Londor^ Chatham and Bover Rail. Co. (1805), 
2 De G. J. & Sni. 608, C. A ). If the plans show a skew bridge, probably 
the company would be lostraiued from oonstnicting a square bridge if 
inconvenient to the public (A v. Borset Central Rail. Co. (1800), 3 L. T. 
608) Where any difference arises as to construction of a bridge, the 
Board of lYade, on the application of any party, may decide the matter, 
and may give a certificato as to the mode of construction (Railways 
(’lauses Consolidation Act, 1846 (8 & 9 Viet. o. 20), s. 66 ; see p. 744, post). 
As to apportionment of expenses of construction of works ord'u'od by the 
Board of Trade or the Railway and Canal Commissioners, see p. 661, post. 

(u) See pp. 657 et seq., post. 

(а) As to the liability of a company, wdicro the Railways Clauses (.on- 
Bolidation Act, 1845 (8 & 9 Vicff o. 20), docs not apply, to keep 
“ approaches ” in repair, see Hertfordshire County Council v. Gieat Eastern 
Railway, [1909] 2 K. B. 403, C. A. ; see p. 663, post. 

(б) Where the road is carried over tne railway the company is under 
a perpetual obligation to maintain in good repair, not only the fabric of 
the bridge, but also the approaches, and the roadway over the bridge and 
approaches ; and- this obligation is not affected by the provisions of the 
Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 66. As to 
the restoration of roads interfered with, see p. 665, post ; North Staff ord^ 
shire Rail. Co. v. Bale (1868), 8 E. & B. 836 ; Leech v. North Stafford Bail. 
Co. (1860), 29 Tj j. (m. c.) 161; S. C, sub nom. Newcasile-under^Lyne 

• andLeeh Turnpike Roads {Trustees) v. North Staffordshire Rail. Co. (1860), 
6 ll. dc N. 160 ; Lancashire and Yorkshire Rail. Co. v. Bury Corporation 
(1889), 14 App. Cas. 417. This obligation covers the metalling of the 
roadway {North of England Rail. Co. v. Langbaurgh (1871), 24 L. T. 644). 
Where, by a company’s special Act passed before 1846, it was bound to 
keep in repair all bridges, it was held that it was bound to keep in repair 
the roadway of the bridge over the railway, even though it had up to then 
^een repaired by the parish (£. v. South Eastern Bail. Co. (1876), 32 L. T« 


(o) For note (o), see next page. 
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• 

1324. Where the railway is carried over the road the bridge must 4. 

satisfy the following requirements : Bridges. 

(1) The width of the arch must leave a space thereunder of not 
less than 36 feet if over a main road (d), 25 feet if over a public road.^ 
carriageway, and 12 feet if over a private road (e). 


* 858). A public street iu a town is a “ public highway ” within this pro- 
vision, and if it is earned over a railway by a bridge the company must 
maintain the roadway over tlie bridge and the approaches ; but the com- 
pany is not bound to maintain the roadway of what was a private street 
when the bridge was built {CdUdonian Bailwav v. Glasgow Corporationt 
[1909] A. C. 138). Where a company’s special Act, passed before 1845, 
provided that “ w'here any bridge shall be erected over the railway, the 
road over such bridge shall be lormcd and shall at all times be continued 
of such width as to leave a clear and open space between the fences of 
not less than 25 feet,” it was held that a perpetual obligation was thereby 
imposed on the railway company to repair the bridge and the road over 
it along with the approaches and fences {A.-G. v. Midland Rad. Co. (1909), 
25 T. L. R. 547, C. A.). WJiere a company had power to carry an old road 
across a railway on the level, and instead of doing so it Imilt a brieve 
over the railway 347 yards east of the place where the level crossing 
ought to have been, and made approaches thereto from points on the 
road through private property by permission of the owners, and the old 
road then became obliteiated and disused, it was held that the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 46, did not apply 
to this bridge or the approaches, and that the company was not bound to 
keep them in repair {London and North Western Rail. Co. v. Ogwen 
District Conned (1899), 80 L. T. 401). Where the railway is earned over 
the road fhe company is under no obligation to keep the approaches in 
repair, even wlieio it has lowered the level of the old highway {London 
and North Western Rail. Co. v. Skerton {Surveyor) (1864), 5 B. vS; S. 550 ; 
following Fosberry v. Waterford and Limerick Rail. Co. (1862), 13 I. C. L. R. 
494) ; and when the railway is crossed by a highway at a level crossing, 
the road being raised to the higher level of the railway, the company is 
not bound to keep the axiproaches to the crossing in repair {West Lancashire 
Rural Council v. Lancashire and Yorkshire Railway (190,3), 72 L. J. 
(K. B.) 676; but see note (o) p. 663, post). 

(o) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 46. 
Where a new and wider bridge was constructed over a railway by a tram- 
way company under statutory powers, the tramway company agreeing to 
diseharge any liability of the railw^ay company as to repair of the carriagi*- 
way, and the local authority subsequently required the railway company 
to repair the whole of the roadway, it was held that any extra expense 
occasioned by the widening must be borne by the tramway company 
{Teddington Urban District Council v. London and South-Western Rail. Co. 
(1910), 102 L. T. 328). As to crossing highways other than public carnage 
roads, see p. 662, post. 

(d) See note (p), p. 655, ante. An injunction will not bo granted against 
a company reducing the width of a road under a bridge, where the bridge 
satisfies the statutory requirements as to space {A.-G. v. London and 
Southampton Rail. Co. (1837), 9 Sim. 78). 

(e) By the Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. <v2U), 
8. 13, it 18 provided that where in any place it is intended to carry the rauway 
on an arch or arches, or other viaduct, as marked on the plan and section, 
the same shall be made accordingly; hence, where the plans showed an 
arch of 45 feet over road, but the company proposed to cross by an arch of 
only 35 feet, an injunction was granted to restrain it from so doing {A.-O. 
V. Tewkesbury and Great Malvern Rail. Co. (1863), 8 L. T. 682, C. A.). Where 
the company contracted to cany the railway over a street by an arch 
42 feet wide, and there was no reference to the Railways Clauses Con- 
solidation Act, 1845 (8 & 9 Viet. o. 20), in the contract, it was held that 
the company was not entitled to narrow the stieet to the dimensions 
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(2) The clear height of the arch from the surface of the road 
must not be less than 16 feet for a space of 12 feet if over a 
main (/) road» and 16 feet for a space of 10 feet if over a publv 
carriageway; and in each case the clear height at the springing 
of the arch must not be loss than 12 feet (ff ) ; and the clear height 
of the arch for a space of 9 feet must not be less than 14 feet over a 
private carriage road (h). 

1325. Where the road is carried over the railway, there must be a 
good and sufficient fence (i) on each side of the bridge of not less 
than 4 feet in height, and on each side of the immediate approaches 
of not less than 3 feet (k). 

1326. Where the road is carried over the railway, the road over 
the bridge must be of a clear width between the fences of 36 feet in 
the case of a main (1) road, 25 feet in the case of a public carriage 
road, and 12 feet in the case of a private road(fc). 

When, however, the average available width for carriages within 
60 yards of the point where a road cro^-ses the railway is less than 
the width prescribed for bridges over or under a railway, the width 
of the bridge need not be greater than the average width of such 
road (m) ; provided that in the case of a main (/) road or public 

specified in the liailwaya Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), 
s 40 {ClarKe v. Manchester^ Sheffield and Lincolnshire Bail. Co. (1861), 1 
John. & II. 631). In a contract with a company the Act should be 
cjfprc«!8ly referred to if the company desires to take advantage of its 
provisions {thid.). There is no statutory provision as to the length of the 
roadway under the railway, this depending on the width of the railway ; 
hut where a company covenanted to erect and maintain a bridge over a 
road leading to C.’s land 35 feet long, an injunction was granted restraining 
the company from widenuig tlio railway so as to make the bridge 66 feet 
long and thus darkening the road {Edinburgh and Glasgow Bail. Co. v. 
Campbell (1863), 9 L. T. 157, H. L.). 

{f) See note (p), p. 656, ante. 

Ig) A footpath under an arch may be on a higher level than the carriage 
road, and there need not be the same headway over the footpatl' as is 
required over the carriage road {Manchester and Leeds Bail. Co. v. B. (1842), 

3 Ry. & Can. Cas 633, Ex. Ch., reversing on this point R. v. Mcmchester 
and Leeds Bail. Co. (1841), 2 Ry. & Can. Cas. 711); and see A.-O. v. 
Furness Bail. Co. (1878j, 38 L. T. 665 (where, a roadway under a bridge 
being so low that the road became flooded in wet weather, and the com- 
pany having raised the road, and in doing so reduced the headway to less 
than 16 feet, an injunction was wanted restraining it from maintaining 
the bridge with dess than 16 feet headway). 

{h) Railways Clauses Cpnsolidation Act, 1846 (8 & 9 Viet. c. 20), s. 49. 

(i) The fence must be sufficient to make the bridge reasonably safe for 
any person (including a young chUd) lawfully using it {Lay y. Midland 
Bail. Co. (1875), 34 L. T. 30 ; see also first trial of S. C. (1874) 30 L. T. 
629). As to special liability to fence, generally, see title Boundaeies, 
Fences, and Party Walls, Vol, III., pp. 129 et seq. As to negligence in 
regard to a stalutory duty, see title Negligence, Vol XXI., pp. 420 
et seq. As to nuisance oitsiug from ruinous fences, see titles Nuisanob, 
Vol. XXI., p. 615 ; Boundaries, Fences, and Party Walls, Vol. III., 

pp. 120-^128. 

(k) Bailwsqrs Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 60. 

(Z) See note (p), p, 666, ante. 

■ (w) But where a company was obliged by its special Act to “ restoie ** 
a road crossing its railway as it was before, and the company used < 
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carriage road it is not less than 20 feet wide («). But, if at any Swjt. 4. 
time after the construction of the railway the average available Bridges, 
w^dth of such road is increased beyond the width of the bridge, the 
company is bound at its own expense to increase the width of the 
bridge (o) to such extent, not exceeding the legal limits, as the high- 
way authorities may require (n). 

* 1327. The ascent or descent, as the case may be, according as the Gradients of 
road is taken over or under the railway, must not be a steeper 
gradient than 1 in 30 if the road is a main(p) road, 1 in 20 if it is a 
public carriage road, or 1 in 16 if it is a private carriage road not 
being a tramroad oi- a railroad ; if the road is a tramroad or a tail- 
road, then the gradient must not bo steeper than as prescribed in 
the special Act, or than as it existed before the special Act was 
jiassed if the special Act contains no provision on the point (q). 

If, however, the mesne gradient of any road within 250 yards of 
the point of crossing the railway, or of any road which has to be 
altered, or for which another road is substituted, is steeper than the 
gradient prescribed, then the gradient of a road over or under th*e 
railway need not be less steep than such mesne gradient (r). 

1328. Where the company is authorised or required to construct Bridges over 
a bridge over a navigable tidal water, and the spc'cial Act makes no 
express provision as to the span or spans of such bridge, the Board ” 
of Trade must direct wduit headway and watcj-way is to bo pi’o- 
vided (a). 

road for approaches to a bridge over the railway, it was held that the com- 
pany was bound to make the approaches as wide as the old road {B. v. 

Birminqhcm and Gloucester Bail. Co. (1841), 2 Q. B. 47). 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 Viot. o. 20), s. 61. 

(o) This only refers to the actual bridge itself. The provision does not 
extrad to the pieces of road forming the approaches to the bridge {Bhondda 
Urban Council v. Taff Vale Bailway, [1908] 1 K. B. 239, C. A.). Whers 
the average available width for the passage of carriages is more than 35 feet, 
a main ^oad under the arch may be narrowed to 35 feet. Where such 
width is less than 35 feet, the arch need not be wider than the road, provided 
it is not less than 20 feet wide ; but, if the road is afterwards widened, the 
company must widen the arch in proportion up to the prescribed maximum 
of 36 feet {B. v. Bighy (I860), 14 Q. B. 687). In measuring the average 
available width of the road, footpaths are not to be taken into account 
{ibid.). 

(p) See note (p), p. 655, ante. 

(q) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), ss. 49, 50. 

Where a company’s special Act contained a provision forbidding a certain 
road to be carried over a bridge with a gradient of more than 1 in 30, and 
it was found that this could not be done without encruachraent on the 
property of A. (which the company had no power to make), the company 
mMe- a slope of 1 in 20. A mandatory injunction was granted requinng 
the company to make a slope of not more than 1 in 30, and it was held that 
it was no answer to say that this was not possible without stopping the 
railway (A.-G. v. Mid-Kent Bail. Co. and South-Kaatem Bail. Co. (1867), 3 
Ch. App. 100). As to mandatory injunotionB, generally, seo title Injuhg- 
TION, vol. XVII., pp. 199, 200. 

(r) ' Railways Clauses Consolidation Act, 1845 (3 & 9 Vkt. c. 20), s. 63; 

(#) Railways C^Iauses Act, 1863 (26 & 27 Viet, o 92), s. 14. 
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Sect. 6. — Level Crossings (t). 

1329. Where the company has powers under its special Act jto 
cross any main road (u) or other public carriage road (a) on the 
level (b), the company must erect, and at all times maintain, good 
and sufficient gates across such road on each side of the railway (c). 
The gates must be of such dimensions and so constructed as wheii» 
closed to fence in the railway and prevent cattle and horses passing 
along the road from getting on the railway (d). 

The company must also erect, and permanently maintain, a lodge 
at the crossing for the person in charge of the gates, and are liable 
to a penalty for failing to do so (e). 


(0 Ab to level crossir ga, aeo, further, pp. 694 — 696, post ; title Carriers, 
Vol. IV., p. 49. As to the duty to take care at level crossings, see 
also title Ni:glige\ce, Vol. XXL, pp. 370 et scq., 413, 414. 

(u) Sec note (p), p. Goo, ante 

(a) These obligations to erect gates, and to provide for persons to look 
after them, stated in the text, supra, do not apply to a private railway on 
private property used for the owner’s own purposes and not for the carriage 
of passengers (Matson v. Baird (1878), 3 App. (’as. 1082). 

(b) No compensation can bo claimed lor inconvenience caused to an 

individual by an authorised level crossing (Wood v. Stourbridge Bail. Co. 
(1864), 16 C. IL (N. s.) 222; see Caledonian Bail. Co. v. Ogilvy (1856), 2 
Macq. 229, II. L., considered in Metropolitan Board of v. McCarthy 

(1874), L. R. 7 11. L. 243, 266) Where a comi>aiiy is authorised to cross a 
load on the level it may, if it thinks fit, cross by a bridge ; see note (.9), 
p. 660, ante. 

(c) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), s. 47 ; 
see also the Railway Regulation Act, 1842 (5 & 6 Vict. c. 65), s. 9 (reciting 
the IligJiway (Railway Crossings) Act, 1839 (2 & 3 Vict. c. 45) ). 

(d) There is an absolute obligation laid upon Ihe company by the statute 
to fence the lino against cattle straying on the highway as well as against 
cattle lawfully travelling on the highway (Charman v. South- h'asiein 
Bail. Co. (1888), 21 Q. B. D. 624, C. A.; Fawcett v. York and North 
Midland Bail. Co. (1851), 10 Q. B. 610 ; Dickinson v: London and Nofth 
Western Bail. Co. (1866), Har. & Ruth. 399). In Charrnan v. South- 
Kastem Bail. Co., supra, the gates at a level crossing were themselves 
efficient, but there was a small swing gate alongside the large gate on 
each side of the railway for the u»e of foot passengers ; the posts of one 
of these small gates were gotten. The plaintiff’s horses strayed from 
his farm, went along the road to the crossing, where they got on to the 
line through one of the small gates, owing to its defective state, and were 
killed. In an action for damages against the company for the loss of 
the hprses, it was held that there was evidence of a breach by the company 
of its obligation to fence the railway from the road, and that it was 
liable, whether the horses were lawfully on the highway or not ; see also 
Parkinson v. Garstang and KnoU End BuUwav, [1910] 1 K. B. 615; titles 
Boundaries, Fences, and Party Walls, Vol III., p. 131 ; Negligence, 
Vol. XXI., pp. 377, 378, 422 et seq. 

(e) Railways Clauses Act, 1863 (26 & 27 Vict c. 92), s. 6. The maximum 
penalty is £20 and £10 a day for eveiy day during which the offence 
continues (ibid.). The offence of failing to erect or maintain such a lodge 
applie.s to any turnpike or main (see note (p), p. 656, ante) road or carriage 
road crossed on the level by the railway, and is not limited to such similar 
words as are^^pecifcally mentioned in the special Act ; an occupation road 
may in fact bo a public carriage road (B. v. LorMe (1897)f 60 L. J. (q. b.) 
278). The Railways Clauses Act, 1863 (26 & 27 vict. 0 . 92), s. 6, must be 
read as an extension of the Railways Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 20), s. 47 (B. v. Longs, supra). As to employment of gate-. 
Beeper to open and shut gate^t, see p. 694, post. 
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The roadway over the railway must be constracted and maintained S»ct. 6. 
so as to be fit for the passage of carriages and other usual traffic Level ' 
across the line (/). Crossings. 


1330. Although the company has power under its special Act to S^roadway ° 
cross any such road on the level, if that power was conferred upon « wi+nf » 

► it since the 28th J uly, 1863, the Board of Trade may, if it thinks o£*i)ridge?OT 
the public safety so demands, at any time require the company level crossing 
at its own expense to carry the road either under or over the 
railway by a bridge instead of crossing it on the level, or else to Trade.** 
execute such other work as the Board may thinlc best adapted, in the 
circumstances, for removing or diminishing the danger (, 7 ). When 
the Board of Trade certifies that the public safety requires that 
additional lands should be taken for this purpose, the company 
may take such lands as are specified in the certificate of the Board, 
subject to the piovisions of the Lands Clauses Consolidation Act, 

1845 (//) ; and the Board before issuing such certificate must cause 
at least three months’ notice to be given to any person entitled, to 
claim compensation in respect of the hiking of sucli lands (i). 

Where the company thus substitutes a bridge for a level crossing, 
the provisions with rcjgard to the erection and maintenance of a 
lodge arc no longer applicable (j). 

Whenever the Board of Trade, or the Bailway and Canal Com- Apportion- 
niissioners (/.), order a company to provide an approach, bridge, ^ 

subway, or work of siTuilar character, under the powers of any coKuction. 
general or special Act, they may apportion the expense of con- 
structing such work between the company and the apxfiicants for 
the order, by agreement with the latter ; and any local authority 
which has power to levy rates may enter into such agreement. 

In such case, any question as to the persons by whom or the pro- 
jiortions in which the expenses of complying with the order are to 
be defrayed may be settled by the Commissioners (1). 

1331. Where a public or private load or tramway crosses a railway Substitution 
on the level and the company is willing at its own expense to take ^a^eerous^**^ 
such road under or over the railway by a bridge, the Board of Trade rroMing on 

may, on the application of the company and after hearing parties application 

of company. 


(/) If a carriage is injured through a crossing not being in proper order 
(«.o., where the rails are too high above the surface of the road), the company 
is liable in damages to the owner {Oliver v. North JSastern Bail. Co. (1874), 
L. R. 9 Q. B. 409 ; see Bell v. Caledonian Bail. Co. (1902), 4 P. (Ct. of Sess.) 
431). 

(a) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 7. This provision 
only applies to a railway constructed under powers granted by au Act 
passed after the 28th July, 1863 {ibid., ss. .3, 7). Where the Board made 
an order under this provision which was not obeyed, the court refused a 
mandamus to compel the company to carry out the order, on proof that 
the funds of the company were exhausted and they had no power to raise 
more {Be Bristol and North Somerset Bail. Co. (187'IJ^ Q.*B. D. 10). 

{h) 8 & 9 Viet. c. 18. 

(«) Railways Clauses Act, 1SG3 (26 & 27 Viet. 0 . 92), s. 8. 

(j) Ibid , s. 7. 

{k) As to the Railway and Canal Commissioners, see p. 753, post. 

\l) Railway and Canal Traffic Act, 1888 (61 & 62 Viot. 0 . 25), a. 10, 
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interested and on being satisfied that the crossing is dangerous, give 
the company authority to carry out the proposed work (vi), 

1332. Whore a railway crosses a highway which is not a public 
carriage rotd, tlie company may carry it across such highway 
on the level with the consent of two justices in petty sessions (n). 
This consent may only be given on the justices being satisfied that 
the proposed level crossing is consistent with a due regard to the 
public safet.y (o) ; and any party aggrieved by the determination of 
the justices has a right to appeal to quarter sessions against such 
determination (p). 

Where the company constructs its railway on the level across 
a highway which is not a public carriage road (q), they must make, 
and at all times maintain, convenient approaches, ascents and 
descents, with handrails or other fences; with good and sufficient 
gates on each side of the railway, if the highway is a bi-idle-way, 
or with either gates or stiles if it is a footway (/•). Tf the company 
fails in this duty it may, provided it has at least ten days’ notice, 
be ordered by two justices to carry out Lite required works within a 
specified time (a). 

1333. Where a company is authorised to cross a highway on the 
level by an Act which does not incoiporate the Eailw'ays Clauses 
Consolidation Act, 18-15 (t), and it does not otherwise provide, it is 

(w) R.'iihvay Regulation Act, 1842 (5 A: 0 Vict. c. 56), a. 13. 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 46; 
see pp. 732 et seq., post. 

(o) Ibid., 8. 69. When the company intends to apply for such consent, 
it must, at least fourteen days before the petty sessions, give notice of 
it** application by advertisement in a newspaper circulating in the county, 
and also by notice fixed to the door of the paiish church {ibid.). 

ip) Ibid., a. 60 . As to appeals to quarter sessions, see title Magis- 
trates, Vol. XX., pp. 642 et seg. 

(q) I.e.f either by the consent of justices or under the powers given to the 
company by the speci,*!! Act. 

(r) Railways Clauses Consohdation Act. 1845 (8 & 9 Vict. c. 20), 61. 

Wherever the *'ailway crosses a footpath on the level, there must be either 
a gate or a stile on each side of thd railway where the footpath crosses 
{WilliamB v. Great Western Ba‘H. Co. (1874), L. R. 9 Exch. 157). Where 
plaintiff’s horse strayed pn to a public footpath crossing a railivay on the 
level, and passed thiough a gate erected by the company, and was killed, 
it was held that, as the fastening of the gate was defective, the company 
had failed in its statutory* duty to maintain a good and suflicient gate, 
and was liable for the loss ; and held also, that the company’s duty was 
one owed to the pulific at large and not only to persons lawfully using the 
footpath {ParJcinf)on v. Qarstang and Knott End Railway, [1910] 1 K. B. 
616) ; and see, iurther, title Negligence. Vol. XXI., pp. 377, 378, 420 
et seq. 

• («) The -penalty for default is £6 for every day, beyond the time limited 

by the order, dunng winch the company fails to obey the order, and the 
justices may order the whole or any part of the penalty to be applied in 
executing the work (Railways Clauses Consolidation Act, 1846 (8 & 9 Vict. 
c. 20), s. 62). Justices have no power under this provision to order the 
erection of handrails' 'oi fences on a road which is a publio carriage road 
and highway, as the provision only applies to footpaths and brialewaye 
and highwa^ other than public caiTiage roads {R. v. Schofield (1893), 69 
L. T .313). As to recovery of penalties, see pp, 734 eiseg., post, 

Ui 8 & 9 Vict. c. 20. . 
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bound at common law not only to construct such works as may be . Sbot. 6. 
necessary to give the public the full use of the highway, but also to Level . 
maintain Hihose works in a proper condition for the use of the Crossinga. 
public (a). 

Sect. 6. — Diuergion of JRoads, 

1334. The power given to the company to alter or divert a road (b) Power to 
refers to the course of the road(c). and enables it to alter that 
course permanently as well as temporarily for the purposes of con- 
struction (e^). The company may, however, only divert a road 
where the diversion is reasonably necessary in order to construct the 
railway (e), and it is ndt justified in diverting merely to save itself 
expense (/). The diversion of a road under its powers does not of 

itself vest the soil of the old road in the company (//). 

1335. If the company in the exercise of its powers finds it necessary Substituted 
to cross, cut through, raise, sink, or use any part of any road, public 

or private, whetlier it is a carriage road, horse road, tramroad, or useless, 
railway, so as to render it impassable for, or dangerous or extra- 
ordinarily inconvenient (h) to, passengers or carriages, it must, before 

(а) Hertfordshire County Council v. Great Eastern Bailway, [1909] 2 K. B. 

403, C. A. In this case the company derived its powers under an Act 
of 1836. It had made the railway on a slightly higher level than the 
highway, and in order to bring the road to the level of the railway had 
raised the road by inclined “ approaches ” under its powers. Held that, 
the special Act being silent on the matter, the company was under an 
obligation to keep in repair the roadway upon the whole length of the 
approaches. 

(б) Ilailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 16 ; 
see p. 655, ante. As to the diversion of highways, generally, see title 
Highwats, Streets, and Bridges, Vol. XVI., pp. 69 et seq. 

(c) Power to “ alter ” does not authorise a company to chan/»e the nature 
of the road, e.g., by laying stone blocks on a highway to facilitate traffic 
from a station to a wharf ; the word refers to tlie course of the road 
(London and Brighton Bail. Co. v. Cooper (1841), 2 Ey. & Can. Cas. 312). 

(d) Phillipps V. London, Brighton and South Coast Bail. Co. (1862), 

7 L. T. 663 ; A.-O. v. Ely, Uaddenham, and Sutton Bail. Co. (1869), 4 Ch. 

App. 194. 

(e) B. V. Wycombe Bail. Co, (1867), L. K. 2 Q. B. 310 ; Pugh v. Golden 
Valley Bail. Co. (1880), 15 Ch. D. 330, C. A. If the company diverts a road 
unnecessarily by agreement with owners of the land through which such 
diverted road passes, such diversion is not a diversion within this provision 
{London and North Western Bail. Co. v. Ogwen District Council (1899), 

80 L. T. 401). 

(/) Jhid. In B. v. Wycombe Bail. Co., supra, the proposed line of railway 
crossed a highway at a bend in two places, and the company had no power 
by its Act to cross on the level or to divert. Instead of crossing by two 
bridges the company proposed to avoid the necessity of crossing at all 
by averting and stoaightening the road at the bend, its only reason for 
this course being the saving of expense, and it was held that the proposed 
^verdion was not necessary and not within the company’s powers. But 
where a railway meets a tortuous ill-made road, it is not always necessary 
that the railway should cross the road at every turn, and the company 
may divert the road by carrying it parallel to the railway until it reaches 
a point where in the interests of the traffic it is noaeesary to cross {A.-Q. 

V. My , Ra^denham, and Suiton Bail. Co., supra, per Lord Hatuebubt, 

((/) SaUdbuty {Marquis) v. Great Northern BaU. Go. (1858). 6 C. B. (n. s.) 

m. ' - „ 

* (k) As to what conduct is " dangerous or extraordinarily inconvenient,** 
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dommencing operations (i), cause a sufficient road be tt^de(/) 
instead of the road to be interfered with (A), and must maintain such 
substituted road in a state as convenient (Z) as the road interfered 
with, or as nearly as may be (m). 

If the company does not cause another sufficient road to be made 
before it interferes with an existing road, it is liable to a penalty 
of Jb“20 a day for every day during which the substituted road is not* 
made after the existing road is interrupted. The penalty is recover- 
able by action in the High Court, and, in the case of a public road, 
is payable to the highway authority (n) or the persons having the 
management thereof, to be ap23lied for the purposes thejreof, or, in the 
case of a private road, is payable to the owner of the private road (o). 

see A. O. V. Widneit liatl. Co., Widnes Bail. Co. v. Widnes Local Board 
(1874), 30 L. T. 449. 

(?) An injuiiotion will be granted against obstructing a road until a 
sufficient hubstitiiiod road is ready for use {Kemp v. London and 
Brighton Bad. Co. (1839), 1 Ry & Can. ('as 495; ul.-(7. v. London and 
South Wesleiu Bail. Co. (1849), 13 Jur. 467 ; A.-C. v. Great Northern Bail 
Co. (1850), 4 l)e G. 8m. 75); but where a highway ha«> been abandoned 
by the public, an injunction against obstructing it without substitution 
may be lefuscd to a plaintiff ■who wishes to use it for private jiurposes 
{Freeman v. Tottenham and II ampstead J unction Bail. Co. (1865), 11 Ju. T. 
702). 

ij) Where an existing road was alleged to bo as convenient as any new sub- 
stituted road could be it was held that the company w as not thereby relieved 
of this obligation {A.-G. v. Great Northern Rail. Co. (1850), 4 De G. & Sm. 
75). Where an agreement was made between plaintiffs and a company 
that the former should withdraw opposition to a Bill on condition that 
there should be a reference to arbitration to define the line of aiiprotach from 
a main road, which it was intended to divert to the plaintiff’s premises, 
and an aw^ard w as made defining the line of approach, it was held that the 
company having afterwards found it necessary to divert the road further 
and so to alter the line of approach, wa.s not precluded from doing so {Wood 
V. North Staffordshire Rail. Co. (1849). 1 Mac. & 0. 278). 

(fc) ’J'he provision applies to a perinaiieiit as w’ell as to a temporary 
diversion of road {A.-G. v. Barry Bocks and Rail. Co. (1887), 35 Oh. J). 573 ; 
A.-G. V. Ely, Iladdenham, and Sutton Rail. Co. (1809), 4 Oh. App. 194). 
A company may permanently divert a road to a place where thci is an 
authorised level crossing, provided the road so diverted is more convenient 
than the old road crossing by a b^'idgo {A.-G. v. Ely, Iladdenham, and 
Svtion Rail. Co., svpra). Where a company had power to convert an 
existing tramroad iiitp a railway, it was held that such conversion was 
not an interference with the tramroad within the moaning of this provision, 
and no road need be substituted for the tramroad {Tanner v. South Wales 
Bail. Co. (1855), 5 E. & B. 618). 

(l) A road Mith very sharp curves is not “as convenient” {A.-G. v. 
London and South Western Rail. Co. (1849), 13 Jur. 467) ; and see note («.), 
infra. 

(m) Railways Clauses Consolidation Act, 1845 (8 de 9 Viet. o. 20), s. 53, 
It is a question of fact for a jury whether a company has made a new road 
which uader all the circumstanees is as reasonably convenient a substitute 
as can be made {R. v. Scott (1842), 3 Q. B. 543). 

, (n) See title Highways, Streets, and Bridges, Vol. XVI., pp. 24 et seq. 

(o) Railways Clauses Consolidation Act, 1845 (6 &; 9 Viet. c. 20), s. 54. 

If a company (Joes not properly construct the required substituted road, the 
highway authoriLiSi^ are not iustiffed in obstructing the passage of the road, 
but should apply tor a mandamus to compel the company to carry out the 
statutory requirements {London and Brighton Rail. Co. y. Bloks (1840), 

2 By. & Can. Cas. 322). The tenant or lessee of land over which an 
obstructed private road passes is an “ owner ” within the section (Afdiin'v, 
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A company is also indictable as for a public nuisance if it obstructs 
a highway without first constructing a substituted road as required(p). 

Where a person, who is entitled to a right of way over any road, 
suffers special damage through the company interfering with such 
road without first supplying a sufficient substituted road, he has a 
i-ight of action for such special damages without prejudice to his 
fl ight (if any) to sue for and recover the penalty (q). 

1336. When a road has been interfered with, the company must 
restore it as nearly as possible to as good a condition as it was in 
before the interference (r), if this can be done compatibly with the 
construction and use of the l•^lilwa3^ If it cannot be so restored 
compatibly with the construction and use of the railway, the 
company must cause the now or substituted road to be put into a 
permanently substantial condition as nearly as possible equally 
convenient with the former road. If the road interfered with is a 
main (s) road it must be restored, or the substituted road completed, 
w ithin six months of the date when the company first commenepd 
operations on the road interfered witli ; if it is not a main road, 
the period is twelve months ; but in either case the time may 
be extended by the consent in writing of the highway authority (t) 
or other persons having the management of the road (u). The com- 
pany is liable to a penalty of £C) a day for failing to restore the road 


Great Southern and Western Bad. Co. (1858), 9 T. C. L. R. 106, where 
the Irish Court of Exchequer reJused to follow OoUinson v. Newcastle 
and Darlington Rail. Co. (1844), 1 Car. & Kir. 546, which was said to have 
been overruled on appeal, though the case on appeal was never reported ; 
see Walford, Law of Railways, p. 71. The penalty is not apportionable. 
One of several owners ol any one section of the road interfered with 
may recover and retain the whole penalty, which, however, is payable 
only once in respect of one section ; but each owner of several sections of 
the* road is entitled to the full penalty {Llewellyn v. Vale of Olamorgan 
Bailway, [1897] 2 Q. B. 239). 

(p) B. V. Scott (1842), 3 Q. B. 643 ; see B.v. Birmingham and Gloucester 
Hail. Co. ( 1842), 3 (j. B. 223 ; B. v. Great North of England Bail. Co. (1846), 
9 Q. B. 316 ; and see titles IIichwats, Streets, and Bridges, Vol. XVI., 
pp. 161 et seq. ; Nuisance, Vol. XXL, pp. 616 eiseq., 674. 

(q) Railways Clauses Consolidation Act, 1846 (8 w 9 Viet. o. 20), a. 55. 
'I'his right of action exists only where special damage can bo proved. 
No action will lie for obstruction of a private right of way where there is no 
special damage {Wailcins v. Great Northern Bail. Co (1851), 16 Q. B. 961) ; 
but the provision applies both to public and private roads {Llewellyn v. 
Glamorgan Vale Railway, supra). 

(r) A substituted road should be as wide as the road interfered with 
{B. V. Birmingham and Gloucester Bail. Co. (1841), 2 Q. B. 47). 

{a) See note (p), p. 666, ante. 

{t) See title Hiqhwats, Streets, and Bridges, Vol. XVI., pp. 24 eiseq. 

{u) Railways Clauses (Consolidation Act, 1846 (8 & 9 Viet. o. 20), 66. 

Where a railway was taken aoross a highway at a hieher level than the road, 
and permanent inclined planes were made to carry tne road over the railway 
by a level crossing, it was held that the company was not liable under the 
provision to keep in r^air the portions of the highway so raised, but only 
to restore them {West Lancashire Rural CowncU v. La nog& hirgand Yorkshire 
Bailway (1903), 72 L. J. (k. b.) 675). Where, howdfer, this provision is 
not incojroorated, the company may be liable to keep such roadway in 
repair {aerffordshire County Council y. Great Eastern Railway, [1909] 2 
K. B. 403, d. A. ; see note (a), p. 663, ante) ; and, as to the duty to maintain 
a|]f)proiM)heB aver roa^s other than public carriage roafiB» eee jp. 662, ante. 
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Railways and 

interfered with', or to complete substituted road, withm the 
times prescribed or agreed.' The penalty is recoverable summarily 
and is payable to the highway authority or other persons having the 
management of the road {x) interfered with, or, in the case of A 
private road, to the owner thereof (a) ; and the justices may order 
the whole or any part of such penalty to be laid out in executing 
the work which should have been done (a). 


Sect. 7 . — Accommodation Works. 


Works and 1337. The company is obliged to make and maintain the works 
land required mentioned in this section of the title (?j) for the accommodation 
or wor 8. owners and occupiers of lands adjoining the railway (c). 

Lands required for the purpose of such works are lands required for 
the purpose of the railway (d ) ; and, in deciding what lands are so 
required, the court will not interfere with the discretion of the 
company provided it acts bond fide {e). 


Eemcdy for 1338. The company may be compelled by judgment for specific 
non-peiform- performance to make accommodation works which it has agreed 
to make(/), whether such agreement was made in consideration 
of the withdraw'al of opposition to a Bill in Parliament (</) or as part 


{%) Where a road was dedicated to the public by the owner thereof, but 
had not been taken over by the local authority, it was held that, as the 
owner was not legally liable to repair the road, he was not a person “ having 
the manageirieut of the road ’* and could not recover these penalties {K. v. 
Wilson (1852), 18 Q. B. 348). As to the meaning of “owner,” see note (o), 
p, 664, ante. As to recovery of penalties before justices, see pp. 732 et seq., 
post. 

(a) Railways Clauscp Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 67. 

(5) See the text, infra, and pp. 668 et seq , post. 

(c) Hail ways Clau.ses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 68. 

(d) Whether the company is obliged or merely empowered to construct 
the works; see Beauchamp {Lord) v. Cheat Western Bail. Co. (1868), 3 Ch. 
App. 745 ; Wilkinson Hull etc. Bailway and Dock Co. (1882), 20 Ch.D. 323, 
C. A. ; and see note (c), p. 663, ante. 

(e) Stockton and Darlington Bail. Co. v. Brown (1860), 9 H. L. Caa. 246, 
256 ; Beauchamp {Lord) v. Great Western Bail. Co., supra ; Wtlkinson v. 
Hull etc. Bailway and Dock Co , supra. 

if) Wilson V. Furness Bail.j.Co. (1869), L. R. 9 Eq. 28: ace Storer v. 
Cheat Western Bail. Co. (1842), 2 Y. & C. Ch. Cas. 48. liiFirthv. Midland 
Bail. Co. (1875), L. R. ‘20 Eq. 100, such an agreement was made and not 
carried out, but subsequently a substituted agreement was made to pay 
such a e^um as should be approved by A. in satisfaction of tlje original agree- 
ment, and A. having died without having approved of any sum, it was 
held that specilio performance of the substituted agreement could not be 
decreed, but specific performance of the original agreement was granted ; 
see also Powell y. South Wales Bail. Co. (1865), 1 Jur. (N. 8.) 773. Where 
works are constructed otherwise than according to a company’s obliga- 
tion, an injunction will not be granted to compel the company to alter 
them when the plaintiff stands by and does not take action with reasonable 
promptitude {Wintle v. Bristol and South Wales Union Bail. Co. (1862), 6 
L. T. 20) ; and see, further, title Injunction, Vol. XVII., pp- 235, 247 
et seq. 

{y) Baphael v. That^es Valley Bail. Co. (1867), 2 Ch. App. 147. It is no 
answer to a claim for specific performance of such an agreement that the 
carrying oul^ of the agreement wotild interfere with the traffic of the railway 
or be inoonveiiient to the public {ibid.). As to the nature of the remedy 
of specific ::^jformance, see, generally, title SPBOmc P»RFoaMANca,- 
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of the oonsideratioi/ for the conveyance of land taken (h). The s*’** 
company may also be cempelled to perform personal services Accomo\ 

covenanted to be performed in connection with such works {*). jtotion i 

Works. 

1339. The company need never construct accommodation works so 
as in any way to prevent or obstruct the working of the railway ; nor need not be 
in cases where it agrees with the owners and occupiers 0) of the constructed, 
land to pay compensation instead of such works, provided such 
agreed compensation has been paid (k). 

1340; If any differejice arises respecting the kind, number, Settlement of 
dimensions, or sufficiency (Z> of the accommodation works to be 
constructed, or respecting the maintenance thereof, the difference mentofdnty 
must be determined by two justices, who must also appoint the to complete 
time within which the works must bo commenced and executed 
by the company (w). The High Court, accordingly, does not inter- 
fere in such differences, a special tribunal being given jurisdiction 


{h) Sanderson v. Cockermouth and Workington Hail. 0o.(1850), 2 H. &; Tw. 
327 ; Edinburgh cmd Glasgow Rail. Co. v. Campbell (1863), 9 L. T. 167, H 1j. 
Where works are to be made under an agreement which does not refer to 
the company’s Act, specific performance may bo decreed of works more 
extensive than the Act requires {Clarke v. Manchester^ Sheffield and Lin- 
colnshire Rail. Co. (1861), 1 John &. H. 631). 

(«) Thus, where a company covenanted to make and nmintain certain 
crossings connecting a timber property witli a whari and to convey timber 
across the railway to the wharf, it was held Ihat specific performance 
would be granted of the covenant for the personal service of conveyaneo 
{Fortescue v. Losiwithiel and Fowey Rail. Co., [1694] 3 Ch. 621); and as 
<0 specific performance, generally, see title SrECiric Performance. Such 
a covenant is binding on another company to whom the undertaking of the 
first company has been transferred by Act of Parliament subject to the 
obligations and liabilities of the old company {ibid. ; see also Jersey {Earl) 
V. Great Western Rail, Co. (1893), reported ('1894] 3 Ch. 626, n., C. A.). 

(;) Both owners and occupiers of adjoining lands must bo satisfied. 
Therefore the acceptance of compensation m lieu of works by the owner of 
land does not affect the rights of the occupying tenant {Cony v. Great 
Western Bail Co. (1881), 7 Q. B. D. 322, C. A.) 

{k) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet o. 20), s. 68. 
An owner or occupier accepting compensation has no right against the 
company for not constiucting and maintaining works {Co try v. Great 
Western Bail. Co., supra). When it is referred to arbitration to determine 
the price of the land, compensation for severance and the works to be made, 
and the money has been paid and the works completed, the owner has no 
further oluim in respect of damage then capable of being ascertained and 
taken into account; but it is offierwiso as to damage arising afterwards 
from works of the company in another place which could not have been 
foreseen by the arbitrator {Lawience v. Great Northern Rail. Co, (1861), 
16 Q. B. 643). 

(2) The justices have no jurisdiction to decide whether a pt^ty is 
entitled to accommodation works, but onlv to decide questions as to kind, 
number, dimensions and sufficiency (R. r. IVaterford and Limerick Rail. Co. 
(1862), 2 I. C. L. R. 680). 

(m) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. .69. 
Justices can only order works with reference to the IqjiA sc used at the time 
of the application {R. v. Brown (1867), L. R. 2 Q. o. d30 ; R. v. Midkiflkd 
ondBouth Western Junction Rail. Co., ExparU Brown (1867), 8 B. Je S.'466; 
and see p. 672, post). Hence, when the question was raised whether 
i^orks wh^ had been made long before were accommodation wedrks or 
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to deal with thbm (?i). If the company fails to^ commence the wofks 
ordered within fourteen daj^s of the time appointed, or fails to 
proceed diligently with the works in a sufficient manner, the aggrieved 
party may himself execute such works and recover the expensee 
from the company, any dispute as to expenses being settled by two 
justices; but no person may obstruct or injure the railway or the 
works connected with it for a longer time, nor uee them in any 
other manner, than is unavoidably necessary for the execution or 
repair of the accommodation works (o). 

1341. The accommodation works which the company is bound 
to make include such convenient gates, bridges (p), arches, culverts, 
and passages as are necessary {q) for the purpose of making good 
any interruptions caused by the railway to the use of the lands 
through which it is made ; and these works must be made forthwith 
after the part of the railway passing over such lands has been laid 
out or formed or during the formation thereof (r). 

1342. If a piece of land severed by the railway from other land 
of the same owner is of less extent than half an acre or of less value 
than the expense of making a crossing or communication betw'een 
the portions of land severed, and if such owner has no other land 
adjoining the severed piece, the company may require the owner lo 
sell the piece ; and, on the occasion of assessing the compensation 
payable to the owner, the compensation jury or arbitrator must, 
if required by either party, ascertain the value of the severed piece 
and also what would be the expense of making a communication («). 

not, it was held that the answer depended on the state of things when 
they were made {B. v. Fisher (1862), 3 B. & S. 191). 

(n) Uood V. iV'ort/i Eastern Bail. Co. (1870), L. B. 11 Eq. 116. But 
when a dispute arises as to suGAcicncY of works to bo made under an agree- 
ment, the court may interfere {Sanderson v. Cockermouth and Work^ngk^n 
Bail. Co. (1850), 2 il. & Tw. 327 ; and see note {h), p. 667, anto). 

(o) Bailways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 70. 
As to procedure before justices, see pp. 732 et seq., fost. 

(p) A bridge to cai'ry another railway over the railway being constnioted 
for the purpose of conveying traffic, not only to the property of the owner 
of the severed land, but to the property of other persons,' is not an 
accommodation work within the Act {Bhondda and Swansea Bailway v. 
Talbot, [1897] 2 Ch. 131, C. A.f. 

( q ) The word “ necessaiy ” refers to the obligation on the company to 
establish communication between the severed portions of land, and does 
not compel the company to do work in any particular way, its discretion 
not bemg controllable as to the mode of making sufficient communications 
{Wilkinson v. Hull etc. Bailway and Dock Co. (1882), 20 Ch. D. 323, C. A.). 

(r) Railways Clauses Consolidation Act, 1846 (8 & 9 Viot. c. 20), s. 68. 
The court refused to make an order on a company to make “ all necessary 
and convenient crossings ** when the owner had agreed with the company 
that the oompanv should make such accommodation works as the owner’s 
agent should notify in writing, and no notification had been given {Darrdey 
(Earl) V. London, Chatham and Dover Bail. Co. {Proprietors, eto.) (1867), 
L. R. 2 H. L. 43). Where a private Act obliged a company in case any 
road or communication was ” injured ** to provide another sufficient road 
or oommuiiioat[''on,«j^was held that “ injured ” did not only apply to the 
physical harm to a communication, but also to the inconvenience caused 
to plaintiff k business by interruption {BeU v. HuU and Selby BaU. Oo, 
(1840), OBt&i W. 699). 

(8) Lan^ Clauses Consolidation Act, 1845 (8 & 9 Viot. c. 18), s. 9-i ; 
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Communications n/ed be made only with reftireuce to the 
use of the land at the time of constructing the railway, and the 
company is not bound to consider any prospective or different 
use(0- Hence a compensation jury valuing agricultural land as 
prospective building land may estimate the damage to such land 
by severance without regard to the obligation on the company to 
make a crossing which could only be ordered with reference to the 
^jresent use of the land, and would be useless as access to building 
laud (u). 
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1343. The owner of the severed land has such a right of way over lught of way 
the crossing or other communication as corresponds with the actual owner of 
or immediately contemplated user of the land at the time when it 
was taken ; but he is not entitled to use it so as substantially to munication. 
increase the burden of the easement by altering or enlarging its 
character {v). Such right of w’ay is destroyed by a sale of one 
o£ the severed pieces of land to a purchaser who does not buy 
the rest of the land and to whom such right is not given by the 
conveyance {u ). 


1344. Until the company has made the required communications, night of 
the owners and occupiers of severed lands, and any other person owners and 
whose right of way may be affected, may, with carriages, horses, 
and other animals, cross the railway directly w'here their lands are pending the^ 
intersected, but only for the purpose of occupying such lands, or making of 
for the exercise of such right of >Miy, and so as not to obstruct or ^ 100 ““““** 
damage the railway ; but any such owner or occupier who has 
received or agreed to receive compensation in lieu of such com- 
munications has no right to cross the railway (x). 


title Compulsory Purchase op Land and Compensation, Vol. VI., 
pp. 39, 91. As to costa of such inquiry where the company has made no 
offer, see ibid., p. 75; and see Cobb v. Mid Wales Bail. Co. (1866), L. It. 
1 Q. B. 342. 

(<) Bliondda and Swansea Railway v. Talbot, [1897] 2 Ch. 131, C. A. 
72. V. Brown (1867), L. It. 2 Q. B. 630 ; 72. v. Midland an-d South Western 
Junction Rail. Co., Ex parte Brown (1867), 8 B. & S. 456. 

(m) 72. V. Brown, supia. 

\v) Great Western RaiUvay v. Talbot, [1902] 2 Ch. 759, C. A., approving 
Great Northern Rail. Co. v. McAlister, [1897] 1 I. R. 587. In the last- 
mentioned case it was held that an owner, liaving obtained a crossing 
suitable for his land when used for agricultural purposes, was not entitled to 
use the crossing for the purpose of conveying minerals quanied from the 
land ; see also Neath Coal Co. v. Tnisarwed Resolven Colliery Co. (1876), 
10 Ch. App. 460 ; Vale Railway v. Gordon Cemning, [1909] 2 Ch. 48 ; 
and see, further, title Easements and Profits A Prendre, Vol. XI., p. 288. 
A company may, however, by the terms of its Act be obliged to make and 
maintain crossings, not only with regard to the use of the land wh^ the 
railway is made, but also when such land becomes used as buildini^ lanff 
{United Land Co. v. Great Eastern Bail. Co. (1876), 10 Ch. App. 686 ; see 
also Finch v. Great Western Bail. Co. (1879), 6 Ex. D. 254). 

(u>) Midland Rati. Co. r. GribhU, [1895] 2 Ch. 827, C. A. 
lx) Railways Clauses Consolidation Act, 1846 (8 & 9 Viot. c. 20), s. 74. 
An owner of land who has received compensation footing of total 

Beveranoe without communications has no right to cross the railway, and 
is a trespasser if he does so {Manning v. EasUm Counties Bail. Co. (1843), 
12 M. & W. 237). As to trespass, see also pp. 720 et seq., post. 
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1345. The company must also make and mnntain (a) sujQloient (b) 

T :>8ts, rails, hedges, ditches, mounds, or other fences, together with 
all necessary gates and stiles, for separating the land taken for 
the use of the railway from the* adjoining lands not tiedren, t(fif 
protecting such lands from trespass, and for preventing the cattle (c) 
of the owners or occupiers of such lands from straying thereout by 
reason of the railway (d). 

This obligation to fence under the statute binds the company to * 
the same extent as if it was bound to fence by prescription at 
common law (e). It is, however, an obligation solely to the owners 
or occupiers of land adjoining land taken by the company, and not 
to other persons (/). Where the land taken adjoins a highway, 


(а) The obligation is not only to erect, but to maintain for all time 
{Page v. Great Eastern Bail. Co. (1871), 24 L. T. 686; Dixon V. Great 
WestemEail. Oo., (1897] 1 Q. B. 300, C. A.). The obligation is absolute, and 
IS not aflocted by the provisions ot the Railways Clauses Consolidation 
Act, 1846 (8 & 9 Viet o. 70), s 73 (see p. G72, po«t), as to additional works 
{Dixon V. Great Western Pad Co., supra). 

(б) The fences, gates and like woiks must be suilicient to resist the 
ordinary acts of cattle {Page v. Great Eastern Pail. Co.^ sitpra)^ and to 
prevent thorn from getting on to the line h:om the adjoining land {Bessant 
V. Great Western Pail. Co. (1800), 8 C. B. (n. 8.) 368; and see note (e), 
tnjra). Where cattle get on to the line from adjoining land through a 
defect in the fence which the company is bound to maintain, the company 
is liable for the consequential ddmage {Sharrod v. London and North 
Western Pail. Co. (1849), 4 £xoh. 680), but, even where there is a breach of 
duty by the company, the owner of cattle cannot recover if his own negli> 
gonce has contiibuted to the loss {Elhs v. London and South WetieiMi Bail. 
Co. (1867), 2 H & N. 424 ; Eangh v. London and North Western Pail. Co. 
(1869), 1 F. & F. 646). As to contributory noghgence, see title -Negli- 
gence, Vol. X^l., pp 446 et seq. 

(c) The term “cattle ’’ includes pigs, and so a fence sufficient as against 
horses, cows and sheep, but not as against pigs, is not a sufficient fence 
{Child V. Hearn (1874), L. It 9 Exoh. 176). 

(d) Railways CJlauses Consolidation Act, 1846 (8 & 9 Viet, c 20), s. 68 ^ 
and see title Bounuaries, Fences, and Party Waixs, Vol. Ill , p. 

By the Railway Regulation Act, 1842 (6 ^6 Viet. o. 65), s. 10, Jt was 
provided that a company should be under the same obligation to erect and 
I maintain fences as if every part of sucji fences had been oidered to be made 
by justices ; see p. 667, ante. * In Marichester, Sheffield and Linoolnehire 
Pail. Co. V. Wallis (1854), 14 C. B. 213, however, it was held that Ac 
Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), ss. 68, 69, w^ 
substituted for the Railway Regulation Act, 1842 (6 & 6 Viet, c 66), s. w. 

(«) Manchester, Shefield and Lincolnshire Pail. Co. v. Wallie, supra ; 
Wiseman v. Booker (1878), 3 C. P- D. 184 ; Picketts v. Bast dnd West fniPa 
Docks and Birmingham Junction Pail. Co. (1862), 12 C. B. 160; see title 
Boundabies, Fences, and Party WalLs, Vol. III., p. 129. As to 
. evidence of negligence in performing the duty to fence, see title Negli- 
^ OBnce, Vol. XXL, pp. 361, 435 et seq. ; see, generally, ihid., pp. 409, dlO, 
420 et seq* 

" if) BuoUhn V. North Eastern Pail. Co. (1868), L. R. 3 Q. B. 649, Hence 
the obligation to fence under the statute hasnotim^ to do with a oompany*# 
duty to its pasBengers {ihid,). The d^4t»{ w compai^ is to persons 
t off the lipe w prevent them or on Jb# l^ne : it is not 

towards pasBMen^^ persons oU Weitem Pail. 

Co, (1866), HC Tr^40). of railway, ana 

' the cattle <3^. by Straying, l^n tf ^ c]m|urm Ubimce on to the 
^Ime thronghMe msuffieiqft^ of tbedenOe; MraSA and the rail^ * 

way, it waa ^d that *th^oi^|M^t||^Aot $%oistKbl4 for damage to R’l 



the couapany ^ 
' -lawfully uaing 
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the railway against the cattle of persons 
;hway (g\ but not as against cattle strayi^jg, 
All gates must be so constructed as to opelkt'^ 
The fences must be made forthwith after 
if the owners so require, and the other 


sbct. r. 
Accommo 
dation 
W(»rks. 


as conveniently may be (i). 

> mk The compahy must also make and maintain all necessary wo^ to 
^iK^hes, tnnniSls, culvjsrts, drains, or other passages sufficient at all carry away 
times to carry away the water from the lands near or affected by 
the railway as clearjl^ a^ before the making of the railway, or as 
nearly so as may be ; and such works must be made from time to 
^e j|»ilway work|i^roce6d (k), 

.1^4% The*epmpany must also make and maintain proper watering- Watprin^- 
p}d<jesioirca.ttte where they are deprived of access to their former 
watering-nj^col® by,reasorf of the railway. Such watering-places 
must he madosso as to be at all times supplied with water as 
sufficiently as before the rajJl,way was made and as if it had net 
been hiaSe, Or as nearly so ‘as may be; and the company must 

, J 1 $ . a — 

cattle, as it owod no duty to hinx*(Ifi<‘kHiH v. Ea^tt and \yest India Dork4 ‘ 

0 tmd Siftningham Junction BaU. Co. (18n2), 12 C. B. 160). Where apiece 
eft land belonging to the companyand adjoining B,’s land was let to A., and 
*B.’a hoises a^A.’s vcgctahles.throui^ the insufficiency of the fence, it was 
heU that B. was not liable tC A., as it was the duty of the company to 
( Wiseman v. Booker ( 1878). 3 C. P. D . 184). The duty of the company 
mrtendirto licensees of occupiers (Dcnbsgnyr. Midland Bail. Co. (1872), L. B. 

9 Bxch. 8). " The statute is for th^^eneht of all persons lawfully using 

the ^adjoining land” (ibid., per B.) ; and see, further, title 

NBg^mENCB, Vol. XXI., pp. 391 «fse£‘''^he duty, however, is only to 
M the railway from land belon^ng fib other persons, and there is no 
Bder the statute to fence ffom premises belonging to the company 
3 V. South Wales Bail. Co. (186G^) 8 C. B. (n. s.) 525; Boberts y, 

^Western Bail. Co. (1858), 4 C. »'(».’ s.) 506). 

Bail. Co. v. Daykin (1855), 17 <’. B. 126. Such persons 
' IffWTUUy driving cattle on the highway are pooupiers of the highway within 
the of the statute {ibw. ; Mtxnohehterf Sheffield and Lincolnshire 

BM Co. y. WaUis (1854), 14 0. B. 213). As to the duty with regard to 
ga^ at level crossings, see pp 060, ante, a04,jpo«f. 

^femehestert Sheffield and Lincolnshire Bail. Co. y. Wallis, sapra. 

^tle are not the property of persons occupying the highway {ibid. : 

Jetts y. East and West India Docks and Birmingham Junction Bail. 

862!), 12 C. B. 160); and see title Animals, Vol. I., p. 377. As to 
Ifen^ of permitting cattle to trespass on a highway, see title 
vAYl9» Streets, and BniDGae, Vol. XVI., p. 166. 

(i) &lUwim Clauses Consolidation Act, 1845 (8 & 9 Viet c. 20), 

|i (fc) IWd. The drains which the oompany is bound to provide ai*© 8| 

Al^i^uired, at the time when the huid is taken and not such as 
xcqlum# some later date, when t|ke land may be put to diff ^ ^ 

3 B.J,& S. 19ir. All sudr drains are^^t , , 

3r the oontnifi^nd, management of the otheip . 

s.) vA * 

than the' Act 
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■^f&CT. f. 
L^ccommo- 
» dation 
'•"Works. 

AivoinniOila- ■ 
tioii works by 

owiicis. , 



make all necessary watercourses and drain purpose of 
carrying water tf) tlu-ni (?w). v*S% . J 

1348. Tf the owners or occupiers of laitila thjg 

railway consider the works made by the com|6iky <iir®®ted bfj’ 
justices insufiicit'nt for the eonmiodious use of their they 
at any time at tludr own expense make suchjlfutlSier ■'Works as they , 
thijik iK'cessnry and as are agreed to by the cpm]iany or, in case of 
dilVcrenco, authorised by two justices (u). Sncfi works, however; 
the company so d(‘sin‘s, must be constructei under the super- 
intciid(‘nee of the coiii])any’s engineer a nd^ according to i)lnnfl and 
Hy)oci Heat ions ai)])rovrd by liim, but the company liat^ no right to 
re(jfttire works to be inadci at grt'ater expense than that,incprrcd by’J 
The compiiny in similar cases O)). \ 

1349. After the i*\)»ii\‘ition of fivt'. years, or of such other .period 
worJtsma be Diay ho proscrilu'd, from the completion of the wo^ks and the 
requH-tS.*^ ojiciiing of the radwjiv, the company cannr>t be ‘Compelled to make 

any fnrtlier or addil ional ( p) accommodation works for the use -of 
" owners or occMipuTs of land adjoining tlm railway (a). 


Limit to time 
in winch 


(m) Hailnay.-^ i'laussos Con.-iolnl.'ition Act, 1845 (S A’ 9 Viet, c ^0), 68, 

' \Vhci(‘ tho company eovcnaiited in ilio conveyance of land taken to 

“ piofiiie a supply of water as good as^ the supply cut off,” it was hold ” 
tluilP the co\onant jererM-d to one net only, i.e , such n' Act as in the 
ordinary couim' would si euro a, eon t iniious supply, not to “a senes of acts 
bv which the eornpanv should s<.ciire a supply lor evci {J\*fs ihaij (W<i 
Mctropolilan Jiail Co ( 188 1 ), 44 I/. T. 567). ' * 

(n) Hnilways (’lauscs ('oiHohdation Act, 1845 (8 & 0 Vict c IlO), s. 71. 
rrocecdmcH under this piovisiou, can, however, only ho taken where the 
aecoinrnodntion woiks made by the company are iimnlhcuiit according 
the state of things at the time when such woiks aic cmisli acted {Rhoi^Ma ■ 
ond i<iransm Roiluun/ v. Talbot, [1897] 2 Ch. l.'ll, C A ) ; and an ownc^r 
occupier who has coni ranted out of his right to have works cannot proceed 
under, this provision (ibut ; see also Corryw. Great Western Rail. Co. flfeSl), 

7 Q. B 1). 322, (\ A.), [ii the conveyance of land to a company there 
wafi an agiocuient by wdiich the landowner had the right to make a tuniwa 
under the line at aliy tune at his own expense to connect severed } arts 
9 f liis lands; it wa.s held that tlift was a -valid agreement for fiuther 
acdwnrnodatioTi woiks under this provision ; that the agreement was a 
personal cent i act of the company, and not contrary to the rule agamst 
perpetuities (see title Pekpetuitjes, Vol. XX 11., pp. 319, 320, 33 Ik# m$.t 
tho benefit of tho agi cement could be asi^gned to a lessee of jiarr of 
severed lands and that the agreement was not void for uiSpertaintyj 'Bul^ 

'^thattdi^O'lajidowner or Ids assigns might select the site of thstJ^onol {SogA 
y'':;^mUrn’Raihray v. Associated I*orilarli^^£/iment Afanufacturere (lOOO), Jl^lt 
Ch. 12, 0. A^). i , 

Hallways Olta^es Consolidation Mkt', f845 (8 & 9 Viet. c. 20 ), t?. 72. 
This pmvisj^f^nly applies whexo works demanded which are^ 

- . Wal to works already constructed {Dixon ^^reai Western Bail. Co., 
:100, C. A.). * * 

RaolwayS Cd^olidation - 

j a covert was tr ‘ - 
igfni87^ h, action 1 
;he culViBtrMijd , 

had been thae9d;o'}l^ici^ 
plaint .bMxi, 4 h(^.e ; and^it 
; alleged ne^-tfompliaf 
».",cotnpKedi#tthjffthf! 
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' to land floods 

ATI^d that 
N6 jpij^j^icatlon 
,com< 

sh itt^iS^hldlbeen 

Mrnhlii rint: 
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Sect. 8. — Works hy the ^ea and Tidal Wa-ters, Sect. s. 

1360. The company may not oqn|truct any work oiJiuthe shore of and 

the sea, or of any creek, bay, arni^ /)t the sea' or" navigable river. , .Xld^ 
communicating with the sea w^hm*:3?^ch of the flow of^'flie tide, '' 
nor may it construct any railway or bridge across any^reok„ bay, „ ~'r 
^irm of the sea or navigable ifiver Within reach of the flow of the 
title, without the consent of the Bjbard of Trade (h), anti then only Tiade to 
according to such plans and Sudhti^t^triotioiis and veg illations as tlie- stni^ui on^ 
BoaM approves; and the like cogent is requiied to any alteration theLaiiioJe 
or extension of suclj work, railway, ■^;)r biidgi* (c). If tlu'so provisions f'r over l ays 
are confktTened the BoanLmay fibate and remove any olTonding 
stnicture, restbre the ^its'l&ts former condition, and ii'covct: the *'‘'‘™** 
expense as a peiifiTty (t/J'i^f^^tlio coinjiany. 

13.61. Where the. con^aiiy iS>J||th?>rised to construct, alter or Wnrniug 
extend any such works it niU£||SJ|whig the whole time that the 
Avorks are being executed, (jxl4jpR*®^koe]) liuniing from sunset to 
sunrise such lights, if any, as Board of Trade I'oquiros or 
approves; and avIk'Ii the vvork -^Vompleted it must also ah\.i\s 
maintain, exhibit, and keep bunin g from smiscd to smnise, lor llio^ 
gifldajice of ships, such lights ai'tho Hoard Iroin lina* to time 
requires'^ or apinoves (A f 1 


lie {Colley v. London and Xotlh IVasiem Had. Co (isso), 5 Kv. 1) 277, 
followed ill L\f/an v. Great Southern and Western liml, Co. (18D2>, 152 
L. R. Ir. ir», (lisi inmnsliing Cony v. Great Western Had Co (1881), 7 
Q. B. I>. t/22, A ). liJ each of the two last eiU'd cases a c^w 
had fallen into a diudj, constrnctcid by tbo coinpan}” many years beloro ^ 
as a feupo berween tho railway and adjianiiig lauds, and tbo action \va#*v 
foE damages for the loss of tbo cow. lii liynn v. Gieid Southern and 
We^e^Ttail. Co., supia, tlieio bad never been any rail betwien the ditob.^ 
.-.nd'^lwlarid, and the ])laiutitl’ was held not. to bo entitled to locover.'f-^. 
whereas in i’ony v Great Western End Co, siijixt, the eoiiipany had. 
supplied such a mil and allow<‘d it to become rotten, so that the cow 
broke through, and the plamtift' was held to be entitled to recover {Bydn 
v.^QrerU Southern and Western Hail. Co.,snput)-, Uie lush Court of Appeal 
explained that in Cor\y v.Gieat Western Bad Co., mpra, the company 
hadv^ken upon itscll to define the extent of its obligations by erecting 
tliewroil, and having done so it was obliged to iiiaintaiii the railandj,w^ , 
MaupiW^rable for tlie coiis<'(pieiice of not having done so. But where a ' 

wAfil made over a brook, under tho powers of a company’s special Act, 
in . 1^847, and Hooding of the plaiiitilTs land occurred m 1899 owing 
imp^er construction, it was held that the bridge was not an occomn^a* 
tion work, tliat the piinoiple of Colley v. London and North Westem'^SRfidl, 
Go., sup^, did not ajiply, and thah the plaiutiR was oiititled to da9kag<;s 
{Ferrand v. Midland Bail. Co. (1901). 17 T. L. R. 427). f 

(&) The jurisdiction of other departments of the Governufent namedt^n 
the Rnilw^a Clauses Consolidation Act, 1845 (8 & 9 Viet. - - .i« 

ore tonitfigrred tp the Board of Tradf ; v. 

18dC(ai5 ''& 26 Viet. 0 . 09), ss, 0, 8; %ywa. Iiah4'* “Act. 

VieCdT ^2), SB.- 7—29 ; title hliWy \ otM 

14.5, ‘^46. ’ . 't •- . r ' 

' (ck^R^'ftays Cl%usee GQpBolidation;'’^^j;^^ 

Lidf^Kta^He mod^bf ifeciQfeering ■> 

for 




ilf {ibid.t '• 
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A bat cm on t or 
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TTm^ of pnvate 
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1352. Where the railway cuts off accesH l^eiween the laud and 
a tidal water or tidal lands, the company must make during con- 
struction, and, after completion, permanently maintain, and allyw 
tlie ])iiblic to u^e free of charge, such footways and carriage roads 
ovei’, ijiulcr oi’i across the railway as the Board of Trade from time to 
time directs or a] )proves(/ ). No owner or occupier, however, who 
lias agre-ed to Receive and lias been paid compensation for severancii, 
fiorn such tidi^ ^^ater or lands is entitled to have any such access 
provid(*d ; nor e.an the company lie required to make any com- 
immication in such manner as to inh'rfero witli the working or 
using of Die raalway (//). The expense of making and maintaining a 
comiiiunica,tion required aftei the railway is constructed must be 
borne by the person requiring it (/D. 

1353. Whei(‘ Die eoni]>any is nuthorised to construct a iMih\ay 
skilling a public n.iv'ig.ihle tidal river or channel it may not make 
any devj itiou fnun tlui continuous centre line marked on the plan 
df'posited with tlie Ikiard of Trade, (‘vtm wiDiin Die limits of devia- 
tion sho\vn, in siicli maimer us to hminish Die navigable space*, 
without till' consent or evoress aiiDioi'ijy of the ifoaidf/). 

1354. n any ^^ol)v const ructed by Die company on or across 
tidal lands or tidal water is abandoned or suffered to fall into 
decay, the iio.ird of TVade may abate and leaiiove thfi w'ork and 
restoie Die site to its former condition at tlii' e.xjKaise of the 
com pa 11 ) (/i ). 

Skct. !). — ’Vcmporari) IJ'ic oj Land. 

1355. The coiiipaiiy, wiDiin the time limited for coinploting the 
railway, may eiitei upon and use any existing piivato road(0, 
provideil it is witlnii iho piesciilH'd limits, or, if no limits Jie pre- 
sciihed, not naire t.lian 500 yanls fiom the cc'iitre of the raflway as 
shown on the ])lans, and provided it is formed of hard materiak and 


(/) Kail\\ ays < Mau.ses Act, (2G iSk. 27 Vifjt c 1)2), s. 1(3 W here a level 
crossiuj; is allowed, tho niaiitier ol Die making and the Avatchmg i!, *reof la 
Bub.ioet to the afquoval ol the. Bo.T,rd (ihnl ). 

(fl) Ibid. A'l to severance ol the lands of any owriei, see- pp 668, 669, 
anif. 

(h) Kiulw.'iy-s (’luusys Act, 1863 (26 & 27 V'lct c 1)2), s 16 I'lie expense 
of watching a level cn»ssiiig made under tins })rovision nui.st also be homo 
by Die jjeison njqunuig it (ibid ). 

(t) "Ibid , s 17. Wliere there is any contravention of this provision the 
Board jnay id»ate and remove tho work and restore the site to its former 
condition at the expense of the company, and may recover such expenses 
as a penalty (^cc pp. 734 et fteif.fpomt), or as a debt to the Crown ('Railways 
Clauses Act, 1S63 (26 Sc 27 Vict. c. 92), s 17) 

(k) Ibid , K 18. The expense is recovered os st.ated in note (»), supra 
WiiereV sprcial Act provided that the coiniiauy “shall remove” the 
ruins and ddhris of the Tajr Bridge,# wdiich was blown down in 1879,^ -and 
^ ,ttll pbstruotluus to navigation ceCiised by that bridge, to the satisfaction of 
, > of T it tvaa iilpld that the obligation to remove was absolute, 

ftpd tbsIHhe Dm !*d bail 'm^ diteretionaiy power to dispense with aA-y part 

Kail. Co. v. Ferth (Frovost) (1885), Kj.App. 

apply to a railway constructed under tlte 
■ 'r.yW,-W.d;ie6 Act, 1864 (27 & 28 Vict. c. 121); see 
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i'h not an avenuo or oruainontal road, nor an aji^proach to a mansion- (♦ 

lionse. Temporary 

•Before so doing, the company must give the owners and occujuers Use .of 
three w(‘eks’ notice of its intention, stating in such notice the time 
during winch and the purposes for which it intends to occupy the Notice of 
road ; and it must ])iiy to the owners and occiipiei's such conipensn- mtentnm to 
lion, either in a gross sum or by half-yearly instalments, as may be. 
agreed, or in default of sgreement as may bo settled “by two justices 
in the manner in wbicJi the Lands (^lausi^s Consol ida lion Act, 

1845 (m), directs claims for com 2 )enHatioii not lixceeding £50 to bo 
settled ( 7 ?). 

Within ten days jifl or the sei vice of such notice tlie o\\novs and Notice of 
occupiers may by noheo in writing to the company object to any 
such road being used on the ground that ollu'r roads, vhicli tlie 
comiiaiiy has 2 )o\ic'r to use, or some ^niblic road, would be more 
fitting to be used ; and thereu])on such proceedings may be taken 
as are describfd later (o). 

1356. The company may also within tlie time limiti'd for com- Temporary 
jileting the railway, without making ary previous paymi'iit, tender 
or de^iosit, enter upon any lands which are not mon; Ilian 200 uuds uithouc 
from the centre of the railway ns hIiovmi on the jil.ins, or w’ltliin previous 
other prescribed liiuils, if any, provided siicli lands are not a 
garden, orchard oi ])la illation attached or holonging to a house, nor 
a iiark or ground oriianieutally iilanted, and not within 500 yards, 
or other iiroscribed distance, of iJio mansion-house of the owin', r of 
such lands. 

The comiiaiiy may occuiiy such lands as long as may be iieces- Turposps for 
sary (p) for the construction or rejiair of the railway or works, and njljy 
may use them for the following imrjioses : ( 1 ) for taking (>arth occupied, 
er soil by side cuttings therefrom ; (2) for depositing soil tliereon ; 

(•‘B for obtaining materials therefrom for the con.^ti uction ov repair 
of the raihvay or works; or ( 1 ) for forming roans ( 7 ) thereon to, or 
from, or by the side of, tin; railway (/). Tlie conii^any may, 111 
everciso of these i»owors, (ieposit on such lands, and niaimfacturo 
and work thenson, all kinds of material used iii constructing the 
railway, and may dig and take from such lands any clay, stone, 
gravel, sand or other things required for constructing the railway or 
buch roads as above mentioned, and may erect on such lands work- 
shops, sheds or other temjioraiy buildings for the purjioses above 
mentioned («) ; but no stone or slate quarry, brickfield or other like 

(m) 8 & 9 Viet o. 18, s. 22 ; see title Compulsory Poroha.'Je ok Land 

AND Compensation, Vol. VI., p. 09. , 

(n) Kailways Clauses Consolidation Act, 1 845 (8 & 9 Viet. c. 20), s. 30. 

(o) Jbid., B. 31 ; see pp. 076, 077, post. 

ip) The mere saving of expense does not ernstituto necessity witliin the 
meaning of tliis provision {Morris v. Tottenham and Forest 'Oats Fail. Co., 

[1892] 2 Ch. 47). 

iq) This power temporarily to occupy lands for the- -'•^^’frpose of foiming 
roads ’* does not include taking earth for the puYl ' e ol forming rail-' 

roads (JIfoma v. Tottenham and Forest Gate Bail. C0t, 'i \-*ra}. 

(r) Kailways Clauses Consolidation Act, 1846 (8 'i& • iiot. c. 20}, s. 32. 

• (a^ These purposes are those numbered (1), <2), <3), and (4) in Uto text. 

sitpra, and no others. Therefore the company has no powsf under this 



I\A11AVA\S ANI> CaNAiJ^v 




Sect 9 

Temporary 
U«c ot 
Land. 


Xoliff tf)^ 
owncis and 
ownpKjis. 


Nolipp of 
obiPCtion by 
owripts and 
occupieih. 


1’rocpdiirp on 
hpannj( of 
object ion?. 


pljico, which at tlio time of the pasHing of the special Act is being 
commonly worked or used for getting materials therefrom for profit, 
may he ttikcii or used undesr tlicse powers (t). No protection is givan 
to the company if it commits any nuisiince or does any injury to 
th(‘, ])i’operty of any petrson other tlian the pttrson wliose lands 
are aiTected (ii). 

W honi kinds are required for spoil hanks, or side cuttings, or for* 
obtaining materiiils, the company must give the owners and occupiers 
Ihiee w'ceks’ notice in wilting of its mtention to enter for such 
jmrposes, and wlu'n they are W’an ted for any other of the purposes 
:ii)f)ve mentioned, tiui days’ like notice, except in the case of accident 
to the railway reijuiring immediate repairs (u). Such notice must 
contain a statement of tlie right of the owiu'r and occupier to require 
the company to purch.ise the lands as hereafter mentioiu'd (a) or to 
leceive conqiens.itifui, as the case may bc(/>). 

In any case wlu'rc a notice of three weeks is recpiired, the 
owii'T or occujm'i- may, within ten da_\ =5 of the service of such notice, 
give nolice, m W'riting to the cumpan\ oE his objection to tlie com- 
pany making use ot the lamls, eith(‘r « 1) on the ground that the 
lands or materials are essential to tin' heiicJicial enjoyment of other 
neighbouring kinds Itolongiiig to siicli owner, or (‘2) on the ground 
tluit other near lands w’ould be moie titling to ho used by the 
company ; aaid llu-reiipon the following proceedings (r) may h(> 
t<llv('ll p/). 

1357. Wlioro ilic ohjoclion is on tlie tirst of tlie aliovo grounds (e) 
the owner may summon the company to appe.ir liefore two jnstici's, 
and if Oie justices after nnjuiry ai(‘ satisried that he has ('stal)lished 
his ohjection for some special rea,son they may, by writing under 
tlnur liands, order that the lands jiroposed to be taken, er a specitii'd 
part thereof, vr the mateiials there.in, shall not he takiai or used by 
the company, because of the .said special reason, whic'h must be 
staled ill the order ij). 


provision to erect and work a mortal -mill {Fenwick v. Fast London Rad 
Fo. (ISTf)), L 11 20 Kq 544). 

(t) Kaihvays (’l.iusos Con.^olidation Act, 1S45 (8 & 9 Viet. c. 20), a. 32. 

(it) Ib}d , s(‘(' Fcnv'ick v. East London Rail Co., suora 

(а) Railways Clauses (’oiisolidation Act, 184-5 (8 & 11 Viet e 20), s 33. 
'Hie notice iini‘-t bo serve»l personally on tko owner and on the occupipr, or 
left at kis last usual place of abode It tkeowmer or his last pkaceof aboile 
cannot be foiiiul. or lie is out of the Ihiitcd Kingdom, the notice to him 
must also bo left with Hie occupier, or, if there is no occupier, it must be 
alfixcd on some conajiieiums part of the lands (ibid., s. 34). Tko notice 
should specify for which of the purposes the company intends to use the 
road {PoVndet v. (heat Northern Rati. Co. (1847), IC Sim. 3) 

(б) See pp. h77, 678, jmi 

(c) See the li*x1, tvfra 

(d) Railways (Causes Consolidation Act, 1845 (8 & 9 Vict. e. 20), s 35. 

(c) See the text, supra. 

if) Railwaj^s (TUwises Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 36. 
'Ihe summons may t'e granted by any justice, and must name a place and 
a lime ior hearing within the three weeks; see the text, If the 

coinjiany does not <ippear, the justices may proceed in its absence on 
proof of the service of the summons (Railways Clauses Consolidatiem 
}945 (8 & 9 JTiot. 0 . 20), s. 36). 
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Where the objection is on the second ground (g), and the company 
refuses to use such other lands alleged to be more fitting for its 
ifee, the company and the owners and occupiers of such other lands 
may be sumiuoncd, and, on the hearing, the justices may suinmarily 
determine wliicli of the lands in question shall be used by the com- 
^ pany and may authorise it to occupy and use tlie same accordingly (li.) 
If, however, on the inquiry in tin's case, the justices form the 
opinion that lands of sonui otluu* person not summoned would be 
more fitting to be taken for tlio purj>o&e of the company than thti 
lands jiroposed, they may adjourn the inqniiy and summon such 
other })er 8 on to attend at such adjourned heaving, and may finally 
determine wliicli lands shall be used, and authorise the company to 
occiqiy and use them O). 

1358. Refore entering on any lands for any of the purposes of 
hjioil hanks or for side cuttings, or for obtaining materials or form- 
ing roads, the conqiaiiy must, if roquiretl by tlie owners (u* 
occupiers, seven days at h'ast before the expiration of the notice 
to take the lands (/t), give sure-tii's, by the bond of two ajiproved 
persons,’ for the payment of any com))en''ation whicli may hei’oine 
payable (1). 

1359. Before using any such lands, the company must also, if so 
ie([uired by the- owner or occupier, so[)Mrate them by a suflicieiit 
fence and the necessary gates liom tlu* adjoining lands, and must, 
111 the case of finvato roads temporarily occupied (m), put up fences 
and gat(‘H to prevent the si raying of c.ittle. In case of ditTerenco 
as to the necessity for such fences and gates two justices may decide 
what is necessary!^//). 

1360. Where land is taken for the purpi/se of getting materials 
for the construction or repair of the raihv.iy, or the accommodation 
works, the coinjiany must work the land in the manner directed by 
the manager or agent of the ow'iier of the land, or in case of dis- 
agreement as any justice shall determine (o). 

1361. Jn all cases where the company is empowered to enter 
upon lands for the purposes of making spoil hanks or side cuttings 
thereon, or for obtaining materials therefrom for the construction oj- 


, (//) Sc(! p (570, aiili' . ami us to IJio ai>)»lu*abiljty ol the piocc'diirc to 
objections under the U.iilways Clauses Coiisolidatiou Aet, 1H4"» (S \ 9 Aiei. 
<■. 20), s. 21, Ke(*. p. (Mo, mitr. 

(h) Ttui'w'ayK (Mausos Coieohd.Uiou Act. lH4r) (8 & 9 \ id c. 20), s 37. 
'J’ho i>rovisions .is to tjie issue and Jieaiitig ol tins sumiuoiis file siiriilar 
to those de-scril)cd in note. (/), ji. 070, a)iU\ but tlie lime tor its return is a 
tunc not more than fourteen days after the applie.ilion nor less than 
seven days from the service ol i.hc summons {ilml.). 

(i) Ilml., ft. 38. Tins summons is let.umablc not less than seven da'ja 
from service nor more than fourteen days from the. .-Aqfiir/ (i/nd.). 

(k) As to such notice, see p. 676, avfe. 

(l) Kailways (’lauses Consolidation Ad, 1845 (8 0 Vict. c. 20), s. 39. 

(m) See p. 674, ante. 

(^i) Railways Clavses Consolidation Act, J845 (8 & 9 Vict, c. 20), s, 40, 

, (o) Ibid.t B, 41, 
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Railways and Canals^ 

repair of the railway, the owners or occupiers or other persons 
interested (p), at any time during the possession of the lands by the 
company and before compensation in respect of temporary occupa-* 
tion has been accepted, may by notice in writing (a) require the 
company to purchase the lands or the interests in the lands of the 
person giving the notice, and thereupon the company is bound to 
purcliasG such lands or interests therein (h). 

1362 . In any of the cases above referred to*(c), where the company 
is not required to purchase the lands, and in all other cases where, 
under its powers, it takes temporary possession of lands, it must, if 
required, within one month after entry, pay tlie occupier the value 
of any crop or dressing which may be on the land, and full com- 
pensation for any otl"‘^*r damage of a temporary nature which it 
may do, and must also pay during its occupation a half-yearly rent 
to the owner or occupier as the case may require, such rent being 
determined by two justices in case of difference. Further, within 
six months after the company ceases h. occupy such lands, it must 
pay to all p^^rsons interested compensa! ion for all permanent loss, 
damage or injury sustained by reason of the exercise of the statu- 
tory powers, including the full value of all materials taken id). 

1363 . In case any accident or slip liajipens, or is feared, to any 
cutting, embankment or other w'ork, the lk)ai*d of Trade may empow'or 
the company to enter upon any lands adjoining the raihvay to do the 
necessary work of repair or prevention (e). In case of necessity, how- 
ever, the company may in such case enter without authority from 
the Board of Trade, but within forty-eight hours of making such 
entry it must report the circumstances to the Board, and the Board, 
if it thinks such entry is unnecessary in the interests of public safety, 
may order the company to withdraw (e). Such work of repair or 
2irevontion(/) must be done with all possible dispatch and with as 
little injury as possible to the land, and full compeuisation must be 
jiaid to the owners and occupiers (c). 


(р) l.e., such persons as under the Lauds Clauses Consolidation Act, 
184.5 (8 & 9 Viot c. 18), have such estates and interests in (he land as 
would enable them to sell and convoy the lands to the company (Rail- 
ways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 42) ; see title 
Compulsory Pukciiase of Land and Compensation, Vol. VI., p. 33. 

(a) The notice must set out the particulars of the ('.state and interest 
of the person giving it, arid the amount of his claim in respect thereof 
(Railways Clause.s Consolidation Act, 1815 (8 & 0 Viet. c. 20), s. 42). 

(b) Ibid. 

(с) See the preceding paragraph, supra. It will be noticed that the 
provisions of the Railways Clauses (/onsolidation Act, 1845 (8 dc 9 Viet, 
c. 20), ss. 42, 43, do not refer to lands entered upon for the purpose of 
forming roads under ibid.^ s. 32 ; see p. 675, ante. 

yd) Railways (Nausea Consolidation Act, 1845 (8 Ac 9 Viet. c. 20), s. 43. The 
amount of and application of the purchase-money and compensation pay- 
able under the provisions sot out in the preceding paragraphs are, by tota., 

B. 44, determified^w^ provided by the Lands Clauses Consolidation Act, 
1845 (8 & 9 Viet c. 18) ; see title Compulsory Purchase of Land and 
Compensation, Vol. VI., pp. 76 et seq. 

(«) Railway Rcgulatiou Act, 1842 (5 dc 6 Viet. c. 55), s. 14. 

(/) For the purpose of such repair or prevention, or where it is necessary 
or the public safety to increase the width of embankments, and do such * 
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i 

Sect. 10. — Intcrfnrme with Water and Gas. 

1364. For the purpose of constructing the railway the company 
aiay alter the position of watercourses, water pipes or gas pipes, 
whether they belong to liouses near the raih\ay or are mains for the 
BUijply of water or gas to tlie inhabitants, anil may remove any other 
obstruction to the construction of the railway, provided the work is 
* carried out wdth as little detriment and inconvenience as the circum- 
stances will jiormit, and is done under the superintendence of the 
undertakers supplying the water or gas, and of the authorities having 
control over the roads or streets, or their surveyor, if they or he think 
fit to attend after receiving not less than forty-eight hours’ notice (ff). 

No mains or pipes or other water or gas works may, however, he 
removed or displaced, or anything done to impede the passage of 
water or gas until good and siilliciont substitutes necessary and 
proper for continuing the existing sujiply have been first made by 
the comiiany and are ready f<ir use to the satisfaction of the engineer 
or surveyor of the undertakers, or in case of disagreement as a justice 
shall direct (/i). If the comijany interrupts the supply of water or 
gas it is liable to a penalty oE X‘20 for every day the supply is so 
interrupted, which penalty goes to the jinor of the parish as the 
overseers direct (/)• 

The company may not lay down any water or gas jupos contrary 
to the regulations oE any Act of l*arli«imeiit ndatiiig to tlie under- 
takers, nor may it lowin’ any road without loiiving a covering of at 
least 18 inches over such pipes (/.). The company must make good 
all damage done to the property of any such undertakers by the ('xe- 
cution of such works, and must pay full compensation for any loss 
or damage caused by such niterferenco W’ith mains, pipes, or other 
water or gas works, or with the private water 2 )ipes of any 2 )ersoii (/). 
Where it is necessary to construct tlie railway or any works over any 
W'ater or gas rriani, the coni2imiy must constnii’t and maintain a pro2>eu 
culvert over sucli mam so as to leave it accessihle for ri! 2 iaiib (a). 


S E(j r. 1 J . — Miscelhnieoiis irerLs*. 
Si^n-SECT. l.— SMtons. 


1365. Tt is within the 2 ^ow'er of the company to construct such 
stations (Z>), warehouses, offices, and other buildings for the purposes 


like work, tho Board may also empower the company to take lands per- 
manently if necessary, although the company’s time for exercising its 
compulsory powers has expired (Railway Regulation Act, 1842 (5 aSc 6 
Viet. o. 66), 8. 15) ; see title Compulsory Pukciiase of JjANu and 
Compensation, Vol. VT., p. 155. ^ 

(g) Railways Clauses Consolidation Act, 1845 (8 Si 9 Viet, c.,20), 18. 

For other instances of like powers, see title Gas, Vol. XV., p. 358 ; and 
see title Water Supply. 

(h) Railways Clauses Consolidation Ac*<., 1846 (8 & 9 Viet. c. 20), s. 19. 
This does not apply to private service pipes (ibid.). 




Ibid., B. 23. • 

(k) Ibid., s. 20. 

(l) Ibid., 8. 21. As to recovery of compensation before two justices, see 
pp. 732 et 890 ., 'post. 

(a) Ibid., B. 22. 

(5) By the Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), 
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of the railway as it thinks fit (c); and when an Act empowers a com- 
pany to make or alter, enlarge and complete a railway and works on 
lands described, the company may build stations on such lands (d). 

1366. The company may, by private contract, acquire lands 
adjoining or near the railway, in addition to those which may be taken 
compulsorily, for the purpose of providing additional stations, yards, 
^\harves, and places for dealing with passengers, goods or cattle, for 
the erection of weighing machines, offices, warehouses, and ^other 
buildings and conveniences, for making roads or ways to the raiLvay, 
or for any otlier purpose which may bo requisite or convenient for 
the formation or use of the railway (e). 

1367. When a company erects a station it may be compelled to 
erect it so as to afford reasonable facilities for the traffic — for 
example, so as to puvide a covered station for passengers at a 
junction (./’). ^i’lie court may order specific performance of an 
agreement to erect a station at a particular place ; but where the 
agreement is not precise as to the use to be made of the station, 
and the station is not required in the interests of the public, the 
liarty complaining nniy be left to his remedy in damages (//) ; and an 


B. 3, the word railway ” as used m the Act is defined to moan the 
railway and works by the special Act authorised to be constructed. A 
station is included in the word “ works ” {CotJter v. Midland Rail. Co. 

( 1848), 2 Ph. 469 ; sec Crawford v. Chester and Holyhead Bail. Co. 
(1847), 11 Jur. 917). By the Kcgnlation of Railways Act, 1873 (36 & 37 
Viet. c. 48), s. 3, the term “ railway ” as used in that Act is defined to 
include every station belonging to such railway, and used for public 
trafi'ic. As to meaning of “ station,” seo Rton College {Provost) v. Great 
Western Rail. Co. (1839), 1 Ry. & (’an. Cas. 200 ; and sec Gordon v. Ghellen- 
ham and Great Western Union Rail. Co. (1842), 2 Ry. & Can. Cas. 800. 

(c) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 16; 
see note (A), p. 654, ante. 

{d) London and lilackwall Rail. Co. v. Limehouse District Board of Works 
(1851), 3 E. & J. 123. Where a railway company had powtr to ‘ make 
and maintain ” a railway, it was held that it had power to rnnko any 
reasonable improvoiuonta, such as a flight of stops, to improve the access to 
a station {Sevenonks, Maidstone and Tunbridge Rail. Co. v. London, Chat- 
ham and Dover Rail. Co. (1879), 11 Ch. D. 625). 

(fi) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 45. 
if) Re Caterham Rad. Co. and London, Brighton and South Coast Bail. 
Co. amd South Eastejrn Bail. Co. (1851), 1 C. B. (N. 8.) 410. 

(g) Wilson v. Northampton and Banbury Junction Rad. Co. (1874), 9 Ch. 
App. ^79. Where a company covenanted to build a station on purchased 
land to be used for ever as a ” first class station,” and the station was built 
in 1842, the court refused in 1870 to compel the company to build a larger 
station, the existing station not having boon earlier objected to {Hood v. 
North Eastern Rail. Co. (1870), 5 Ch. App. 526). When the Salisbury 
and Dorsbt Railway Company covenanted to erect a station at a certain 
place and that its trains should stop there, and a subsequent Act 
empowered the London and Soutli Western Railway Company to take a 
lease of the railway and to work it, and made it liable for the duties 
and obligations of the Salisbury and Dorset Railway Company, it was 
held that the^'LofMsji and South Western Railway Company was not 
bound to build the station, but that, after the station had been built by 
the Salisbury and Dorset Railway Company, the Loudon and Soutn 
Western Railway Company might be compelled to stop trains there 
{Churchill V. Salisbury and Dorset Bail. Go. (1875), 23 W. R. 894, C. Af). i 
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Part II. — Construction and Repair of Railways. 

I 

injunction will be granted against erecting a station in a place where 
the company is forbidden by its special Act or has covenanted not 
Ijp have a station (h). 

1368. The provisions of the London Building Act, 1894 (i), with 
regard to the construction of buildings and temporary and wooden o/^Lon^n 

^ buildings, do not apply to any building or structure situated upon Budding Act. 
a railway, or within the railwcjy or station premises, and used for the 
purposes of or in connection with the traftic of the company (.;). 

Nor do the provisions of that Act (i) with regard to the position of 
new buildings with reference to streets, or to lines of building 
frontage, or to the height of buildings, affect the exercise of any 
powers conferred on a company by any special Act for railway 
purposes (/c). 

Suh-Skc r. 2. — Siditi</s and Brainh' Itatlnmyn. 

1369. Any person may construct on land adjoining a railway a Constmcfion 
siding or brancli railway for the purpose of bringing vehicles on 40 

and from the raihvfiy, and the company must when required, at the muiucations. 
expense of such person, make the necessary openings and communi- 
cations between such siding and the railway in places where they 
can be made with safety to the public and witJiout injury to the 
railway or inconvenienco to the traffic (1). 


flSOT. 11. 

Mlscel- 

laneons 

Works. 


(h) Where the special Act of a company forbade a cattle station to he 
“ at ” a ceitain station, it was held that a cattle station 140 yaids from 
the passenger platform was an infringement of the Act, and a mandatory 
injunction was grauted oideiing the company to remove it [Price v. Bala 
and FesUnioff Had. (lo. (1884), 50 L. T. 787). 

(i) 57 & 58 Vict. c. ccxiii. ; see title Metropolis, Vol. XX., pp 470 
ei seq. As to whether some additional use takes railway buddings out of 
these exemptions, see Forth Kent Rail, Co, v. Badger (1858), 4 Jur. (n s.) 
454. 

(;■) London Building Act, 1894 (57 9c 58 Vict. c. rcxiii.), sa, 86, 201 (8). 
\b to wooden structures elected on a company’s preiniscs, see Elliott v. 
London County Council, [1899] 2 Q B. 277. 

(fc) Loudon Budding Act, 1894 (57 & 58 Vict. c ccxiii ), ss. 13, 20. 31, 
47, 48 ; see Lewi/t and Salome v. Charing Cross, Euston and Hampstead 
Railway, [1906] 1 Ch. 608. Any building (not being a hotel) belonging to 
a railway company, upon railway premises, and used for railway purposes, 
18 also exempt from the provisions of the London Building Acts (Amend- 
ment) Act, 1905 (6 Edw. 7, c. ceix.), s. 30. As to exemptions of certain 
underground London railways, see ibid., ss. 32, 38. 

,4 (2) Railways Clauses Consolidation Act, 1845(8 & 9 Vict. c 20), s. 76. 
As to the provisions of ibid., s. 92. by which any person is entitled to use a 
railway with enmnes and carriages upon payment of the toils lawfully 
demandable, seePoweU Duffrpn Steam Coal Go. v. Tajff Vale Rati. Co. (1874), 
9 Ch. App. 3.31 ; Spillers and Bakers, Lid. v. Great Western Railway, [IDlOJ 
1 K. B. 386, C. A. ; see also p. 720, post. The Railways Clauses Con- 
solidation Act, 1846 (8 & 9 Vict. c. 20), s 76, applies only to communica- 
tions required by the owner of the siding for the purpose of using the 
railway with his own rolling stock, and does not entitle a iierson who 
makes a siding to demand communication with the raili/ay *[n order that 
he may obtain facilities for his traffio [Lancashire Brick and Terra Cotta 
Co. v. Lancashire and Yorkshire Railway, [1902] 1 K. B. 661, C. A.). In 
considering a demand for such communication, difficulties which would 
be Qgused to the working of the traffic of the railway must be considered 
\ibid.). This decision must be read as subject to the provisions of the 
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In case of any dispute as to the proper place for any such open* 
ings and communications, the Board of Trade decides the matters 
in difference (m). But in the case of a passenger railway (w), if th^ 
Board is of opinion that such openings and communications cannot 
be made without seriously endangering the public safety, and that 
an arrangement can be made with due regard to existing rights 
of property, it may order such powers to be exercised only subject 
to such conditions as it may direct (o). The company need not make 
any such opening in any ])laco where it would interfere with any 
sjiecific purpose for which that place has been set apart, nor upon 
any inclined plane (p) or bridge or in any tunnel (q). 


(’onatructicm 
i)£ branch 
railway. 


1370. No such branch railway may run parallel to the railway (?’). 
'Iho persons making and using such branch railway are bound to 
construct, and from lime to time, as need may require, to renew’, 
Ll'o offset plates ami s\i itches (s) according to the most improved 
plan adopted by the company and under the direction of its 
engineer (t). 


KajJvvays (Private Sidings) Act, 1904 (4 Edw. 7, c. 19). A piivate 
railway on private property used only for the owner’s own purposes 
and not for passenger traflic is not a railway within these provisions 
{Mataonv. Baird (1878), 3 Api*. Cas. 1082). Lands within the limits of 
deviation may bo taken to make a siding giving access *to the railway {Be 
Yorkshire, Doncaaler and Goole Bad. Co., Be Dylar'a Estate (1855), 1 Jur. 
(N. s.) 975). For form of agreement between a railway company and a 
trader for construction and inauulactuie of a siding, see Encyclopaedia 
of Forms and Precedents, Vol. XL, pp 138 ei seq. 

(tn) Railway Regulation Act, 1840 (3 & 4 Viet. c. 97), s. 19. All pro- 
visions in railway Acts empowering justices to decide such disputes are 
repealed (ibid , s. 18). As to the jurisdiction of the Railway and Canal 
Commissioners, see p. 763, post. 

(n) No railway i.s a passenger railway within this provision if two-thirds 
or more of its gross annual revenue is derived from mineral trafl&c (Railway 
Regulation Act, 1842 (5 & 6 Viet. o. 65), e. 12). 

(o) Ibid. 

(p) The expiession “ inclined plane ” means an incline which is so erreat as 
to make the insertion of a connection unreasonable. An incline of 1 in 96 or 
98 is not unreasonable (Lancashire ^rick and Terra Cotta. Co. v. Lcmcashire 
and Yorkshire Bailwoy. [1902] 1 K. B. 381 ; reversed on another point, 
[1902] 1 K. B. G51, C. A. ; see note (q), p. 059, ante). 

(q) Railways Clauses Consolidation Act, 1846 (3 & 9 Viet. c. 20), s. 76. 
A company is not bound to make any such junction at a station, but if 
it does^assent 1o such junctionits assent is not in the nature of a licence, and 
therefore cannot be revoked (Bell v. Midland Bail. Co. (1869), 3 De G-. & 
J 673, 0. A.) An existing siding is presumed to have been made under 
the powers ol ihis provLsion (Portway v. Colne Valley and Halstead Bail. 
Co. (1891), 7 \ly & Can. Tr. Cas. 102). 

(r) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), 8..76. 

(s) As*- to the meaning of “ offset plates and switches ” in 1845, see 
Woodruff V. Brecon and Merthyr Tydfil Junction Rail. Co. (1884), 28 Ch. 1). 

■ 190, C. A 

(0 Railways (clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 76. 
Where the plaintiff had by a special Act the right to use a certain siding, 
and the com})auy> later doubled its line, the Board of Trade required it 
lo provide at the junction proper interlocking and signidling apparatus 
(see p. 693, post) The company thereupon oaUed on the plaintiff to bear the 
cost of caxrylng out the requirements of the Board, and, on his refusal, it 
removed the junction points. The court granted an injunction restraining 
the company from intenupting the communication, as the plaintiff haa*" 
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1371. The reasonable facilities which every comf)any is bound to n. 

afford under the Railway and Canal Traffic Act, 1854 (u), includes Mlscel- 
reasonable facilities for the junction of private sidings or branch laneoua 

•railways with any railway of the company (a). Any order, however, Works, 
made under this provision by the Railway and Canal Commissioners Facilities for 
may be reviewed, rescinded or varied at any time on the appli- junction of 
cation of any party to tfie order, but the applicant must first show, 
in manner provided by the rules (/>), that there is a pnwd/ocw case o!f SSich 
for such application (c). mlways 

Where any Act contains provisions relating to private branch 
railways or sidings, the Commissioners may hear and detonninc a 
complaint as to a contravention of the enactment as if it vcre a 
complaint as to a denial of reasonable facilities (d). 

1372. WIku’c the company has agreed to construct a private siding, Specific 
the court will grant specilic iierformaiico of such agreement (e). performance. 

the right to such communication and there was nothing obliging him to 
pay for the apparatus ordered (ll'oodnt/7 v. Brecon and Merthyr TifdfdJ i^nc- 
iion liail Co. (1884), 28 Ch. D. 190, C. A.). 

(u) 17 & 18 Vict c. 31, ft. 2 ; fico title Cakrieks, Vol. IV , pp. 65 et seq. 

(a) Railways (Private Sidings) Act, 1004 (4 Edw. 7, c. 10), s. 2. It is 
doubtful whether tins provision ai)phes to a private siding proposed only 
and not yet in existence. An application to the Railway and Canal 
Corpunsaioners to allow a coiineclion between such proposed siding and 
a railway waa reluaed on the ground that such connection would cause 
serious inconvonieuee to the trathc, and that therofoie the coiineclion was 
not a “ reasonable ” lacility {Greenwood {John) if; *S'o?w, Ltd. v. Che<ihire 
Lines Comniiltee (1008), 13 Ry & Can. Tr. Cas 169). In a case decided 
in 1881 the Railway and Canal Commissioners refused to order a junction 
to bo made where it was not practicable to work such junction {Dublin 
Whiskey Distillery Co , Ltd. v. Midland Great Western Railway of Ireland 
Co. (1881), 4 Ry. & Can. Tr. 32). As to rebates on sidings rates, rco 
title Carriers, Vol IV , pp. 87 et seq 

^6) I.e., rulC/S to be made for the purpose under the powers conferred by 
the Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 20 ; Rail- 
ways (Private Sidings) Act, 1904 (4 Edw. 7, c. 10). s. 3. A rule, dated 
24th January, 1906, has been made by the Railway and Canal Commissioners 
to the effect t hat no sucli application may bo hied without the consent of 
the Commissioners, and that an affidavit verilying the statements in tlie 
application proposed to be filed must be loft at the Commissioners' office 
with a copy of such proposed applieuliori. 

(c) Railways (Private Sidings) Act, 1904 (4 Edw. 7, o. 19), s. 3. 

(d) Railway and Canal Tralfic Act, 1888 (61 & 52 Vict. c. 25), s. 9. 

Where a c.ompany took up and removed the rails connecting the plaintiff’s 
siding with the railway, the Railway and Canal Commissioners decided 
that the company was wrong in so acting, and ordered it at its own 
expense to restore the communications {Portway v. Colne Valley and 
HMStead Bail. Co. (1891), 7 Ry. & Can. Tr. Cas. 102). On the construction 
of the special Act the corniiany may have a discretion whether or not it 
will make a branch railway {Great Western Bail. Co. v. R. (1863), 1 E. & Ji. 

874, Ex. Ch.). 

(e) Greene v. West Cheshire Rail. Co. (1871', L. R. 13 Eq. 44 ; Todd Co. 

V. Midkmd Great Western Railway of IreUmd Co. (1881), 9 L. B. Ir. 85 ; see 
Firth V. Midland Bail. Co. (1875), E. R. 20 Eq. 100; Dowling v. Pontypool, 

Caerleon and Newport Bail. Co. (1874), L R. 18 Eq. 714. t/nder an agr^- 
ment by a company to make and maintain a siding romamnicating with 
its railway, together with all necessary a^iproaches thereto, it was held 
that the company was not bound to provide sheds or any conveniences 
other than approaches {LyUon v. Great Northern Boil. Co. (1855), 4'W R. 

4^1). An undertaking by a company to ** make and rnuiutaiii and uphold 
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' Hub-Sact. ‘6.— J anettoM. 

1373. Where the comptmy is {luthorised to nmke a junction with 
the railway of any other company, it must carry out the work of 
effecting such junction under the superintendence and to thep 
reasonable satisfaction of the engineer of that other company ; and 
any difference as to the inode of effecting the junction is determined 
by a referee appointed by the Board of Trade at tlie cost of the 
company making the junction (/). 

1374. The company making the junction may not purchase land 
of the other company which it is authorised to use, enter upon or 
interfere with for the purposes of the junction (ff), except by agree- 
ment OP under powers conferred by the special Act ; it may only 
acquire an easement over such land(/i). Neither may it take or 
enter upon any land belonging to the other company, or alter or 
interfere with the railway or works of that company, further or 
otherwise than is necessary in order to make the authorised 
junction and communications, unless with the pievious consent 
in writing of that company in every instance (i). 

1375. The company with whoso railway the junction is made may 
from time to time erect such signals and conveniences incident to a 


in full efflcioncy ” a siding does not oblige the company to provide 
servants, but only applies to the structure of the siding [Kennedy v. Olaeqow 
and South-Western Rad. Co. (1905), 8 F. (Ct. of Seas.) 13). Where a siding 
and coiiiiiiunication were made for plaintiff by a company without formal 
agreement and used by the plaintiff for two and a half years, and the 
company thou stopped the communication on the parties falling to come to 
terms, it was held that the plaintiff had acquired a right to the com- 
iiniincaiioii by the acquiesconcc of the company, and the company was 
ordered to restore the communication (Laird v. Birkenhead Rail. Co. (1859), 
John. 500). As to what circumstances will justify a company in terminating 
a siding agreement, see RicJtardv. Great Western Rail, Co. (1900), 11 Ry. & 
Can. Tr. Cas. 133 ; and, further, as to the duration and construction of 
such an agreement, see Portsmouth (Earl) v. London and South-Western 
Rail. Co. (1902), 18 T. L. R. 793, C. A. 

(/) Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), s. 9. As u the 
exorcise of authority by the Board of Trade, see p. 744, post. Where the 
plaintifE company was empowered By a special Act to make a junction 
with the defendant company’s railway, the latter being required to give 
lacDities for effecting such junction, it was held that the plaintiff com- 
pany was entitled to make its junction and to carry its rails over a piece 
of land belonging to the defendant company, even after the time for 
exerciaiag its compulsory powers had expired (Great Northern Rail. Co. 
V. East and West India Bodes and Birmingham Junction Rail. Co. (1862), 
7 Ry. & Can. Cas. 366). For form of grant by one railway company to 
another of the right to make a junction, see Encyclopaedia of Forms and 
Precedents, Vol. XI., pp. 144 et seq. 

(g) The words “ for the purposes of the junction ” include the construc- 
tion of all works necessary for effecting the junction (DuhUn and Brogheda 
Rail. Co. V. Navan and Kinqscourt Rail. Co. (1871), 6 I. R. £q. 393 ; see 
Oxford, Worcester and Wolverhampton Rail. Co. v. South Staffordshire Rail. 
Co. (1862), 1 Drew. 266). 

(h) Railways. Clsnises Act, 1803 (26 & 27 Viet. c. 92), s. 10. A railway 
company may not acquire the freehold of laud belonging to another railway 
company unless express and definite powers so to do are given in its 
special Act. 

(») Railways Clauses Act, 1863 (26 6c 27 Viet. c. 92), a. 11. 
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junction on the lands of either company as may be ndcessary to avoid Sect. ii. 
damage to or interference with the traffic (k ) ; and all the expenses Miscel- 
of erecting, maintaining and working such signals and conveni- laneous 
§nces must at the end of every half-year be repaid to it by the Works, 
company making the junction, and m default are recoverable by 
action { 1 ). 

1376. Any junction, wliich is authorised, of a light railway with a Junction 
* railway must be made so us to avoid interference with lines used for 
passenger traffic, so far as is reasonably practicable in the opinion 
of the Board of Trade (wi). 


Sun- Sect. 4 . — Suhsoil and Timnels. 

1377. Unless a railway company expressly purchases the mines Limited 
and minerals (//) beneath land acquired by it under its powers for “iferest m 
the construction of a railway, it does not become entitled to any 

such mines and minerals, except in so far as it is necessary to dig 
them or carry them away in the process of construction (o). 

No mines or minerals lying under, or within the distance Mines and 
prescribed by the special Act, or, if no distance is prescribed, within nmicriils 
forty yards from tho railway, may, however, be worhed by the 
owners thereof if the company is willing to pay compeusiition for umit. 
them (p). 

A railway company has no right to the support (q) of such mines lUnUt of 
or minerals if it has not purchased them; and, if it is unwilling to suppoit. 
pay compensation for tliem, tho owners, aftor duo notice, may work 
tho mines, provided tliey do so in a proper manner (/•). 

1378. Although, within the proscribed limits (41), the company has niuesand 

thus a right to pay coiiipensalion and so obtain the support of the minerals 

^ outsiclo 

prebcnbcd 

{k) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 12. It may also limits, 
from time to time appoint and remove tho necessary persons roipiired for 
working the signals and points, and tho exjumse oi employing such persons is 
recoverable from the other company as stated in the next paragraph {thid ) 

(l) Railways (Causes Act, 1803 (26 & 27 Vict. c. 92), s. 12. To support 
an action for expenses it is not enough to show that liability has been 
incurred ; proof is necessary that the expenses have actually been paid 
(Carmarthen and Cardiqan Rail. Co. v. 3fanche8teT and 3lilJord Rail. Co. 

(1873), L. U. 8 C. V. 085). 

(m) Light Railways Act, 1896 (59 & 60 Vict. c. 48), s. 23 ; see title 
Tramways and Light Railways. 

(n) As to the meaning of “ mines ” and “ minerals,” see titles Com- 
pulsory Purchase of Land and Compensation, Vol. VI., p. 55 ; Mines, 

Minerals, and Quaruie.s, Vol. XX., pp. 601 — 603. 

(o) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), a. 77 ; 
and sec title Mines, Minerals, and Quarries, Vol. XX , pp. 644, 645 — 

650. 

(p) Railways Clauses Consolidalion Act, 1846 (8 & 9 Vict. c. 20), s. 78 * 

see title Compulsory Purchase of Land and Compensation, Vol. VI. ■ 

pp. 61 — 63. 

(q) As to the nature of the right of support generally, see title Mine.s, 

Minerals, and Quarries, Vol. aX., pp. 570 et seq. 

(r) Railways Clauses Consolidation Act, J846 (8 & 9 Vic#, c. 20), s. 79 j 
Great Western Rail. Co. v. Bennett (1861), L. R. 2 H. L. 27 ; and see, further, 
title Compulsory Purchase of Land and Compensation, Vol. VI., 
pp. 49, 52 

^s) See the text, supra. 
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mines and minerals, outside those limits the owners may work the 
mines without restriction (0> subject to the company’s common 
law right to lateral support from minerals outside the prescribed 
limits (if.). • • 

1379. With regard to soil which is not mineral, the company’s 
right to lateral or vertical support is its right at common law. 

1380. In order to ascertain whether any mines lying under or, 
near the railway are being worked so as to injure the railway, the 
c()in])any may, on giving twenty -four hours’ written notice, enter 
and inspect the workings of the mines (a). If, on such inspection, 
it 18 found that such mines are being worked improperly, the 
company may require the persons working them to make proper 
provision for the safety of the railway ; and if such persons refuse 
so to do the company may itself execute the necessary works and ' 
recover the cost from such persons by action (/>). 

1381. rinless a company has special powers so to do (r), it cannot 
use the subsoil of land for the purpose of making a tunnel without 
afiqiiiring tlio freehold of the surface (d). 

A title to the surface of land lying oy cra tunnel may be acquired 
by pos.scssion .subject to the right of the company to so much of the 
subjacjcnt and sniiorincumbent soil as is necessary for the safety 
and use of tlie tunnel (c). 

Si:i)-yECT. 

1382. Unless there is in the special Act of the company any 
provision defining the gauge of its railway, the railway must be 
constructed on a gauge of 4 feet 8 J inches (/), but nothing in this 

(t) Jjondon and North Weittern Jiailway v. Ilowley Park Coal and Cannel 
Co , fUlllJ 2 ('!li. 97, 110, 130, 0. A. The Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict. c. 20), ss. 77 — 85, arc .a code of law os to the rights 
of a company to mines and minerals (Ixundon and North Western KaUway 
V. Ilowley Park Coal and Cannel Co., supra, at pp. 108, 126). 

(w) London and North Weste^'n Railway v. Ilowley Park Coni and Cannel 
Co , supra, at pp. 1 10, 130. In this case it was held that a railway company 
which purchases a stratum of minerals lying under its railway in ueii of 
paying com]jensation acquires no additional right of support from sub- 
]accnt or adjacent strata to that purchased. For the common law as to 
right of suppoit, SCO titles Easements and Profits a Prendre, Vol. XI., 
pp 319 etseq. , MineSjAIinerals, and Quarries, Vol. XX., pp. 610 etseq. 

(a) Railways Clauses (Consolidation Act, 1845 (8 &'9 Vict c. 20), s. 83. 
To refuse to allow siich inspection is an offence punishable by a line not 
exoeechug £20 (ibid., s. 84). 

(h) Ibid., 8. 85. 

(c) E.g., the powers contained in the Charing Cross, Euston and Hamp- 
stead R^way Act, 1893 (56 & 57 Vict. c. ccxiv.), one of many other like 
Acts. 

(d) S'pfirrow v. Oxford, Worcester and Wolverhampton Rail. Co. (1862), 

2 Do G. M. & 0. 94, C. A. ; Ramsden v. Manchester, iSouth Jimetion, and 
Altrincham. Rail Co. (1848), 1 Exch. 723 ; Pinchin v. London and Black- 
wall Bail. Co. (1864), 6 De G. M. & G. 851, C. A. ; Falkner v. Somerset 
and Dorset Bntl. Co. (1873), L. R. 10 Eip 468 ; Be Metropolitan District 
Bail. Co. and (1880), 13 Ch. D. 007,(3. A. ; and as to the construction 
of tunnels, see, further, p. 054, ante. As to deviation from line or level of 

unnels, see p. 652. ante. 

(ft) Midla^^ Railway v. Wright, [1901] 1 Ch. 738. 

(/) Railway Regulation (Gauge) Act, 1846 (9 & 10 Vict. c. 67), ss. 1^ 2. ’ 
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provision prevents the maintenance and repair of a ifailway lawful! j 
constructed on any other gauge, or forbids the renewal of rails on 
such railway (< 7 ). 

• No alteration of the gauge of any railway used for the conveyance 
of passengers may be made (//) ; and where a railway used for the 
conveyance of passengers is constructed or altered contrary to the 
above provisions, the company responsible is liable to a heavy 
penalty (i), and the Board of Trade may enter upon the railway 
and restore the site to its former condition {k). 


Suh-Srct. 6 . — Soerns 

1383. Where a highway authority (/) ai)prGhen(ls danger to 
passengers on a main road (?»). in conseqnonco of liorsis being 
frightened by the siglit of (inginos or cariiagos travelling on a 
railway, it mav, after giving fourteen dajs’ notice to the company, 
apply to tlie Board of Trade, and if th<>> Board is of o})iiiioii that 
works in the nature of a screen iniglit obviate or loRsen the danger 
it may certify tlie necessary works to be done by the conijiauy afid 
the time w'itliiii wliich the works are to oxeentod (>/.). If such 
certificate is not obeyed tlie company is halilo to a penalty of .L'5 
for everyday during which the works remain uncompleted the 
jieriod appointed for completion, and the justices who impose such 
penalty may order the whole or pint of it to be laid out in 
executing the prescribed woikto). 


SrB-SK< r 7 . - Mihi^tonpn. 

1384. I’he company must cause the length of the railway to be 
measured and milestones to be set up and maintained along the 
whole length of the lino, at intervals of a quarter of a mile, and 
marked so as to show tlie distances (p). 

In Ireland the gauge is 6 feet 3 inches (l^ailw-^ay llogulation (Gauge) Act, 
1846 (9 & 10 Viet. c. 57), s. 1). Since the Great VVc.stern Railway Gornpany 
abandoned its broad gauge line*^, so that theie are now no lines in use in 
England having more than 4 feet 8^ inches gauge, many cases on the 
subject have lost all importance 

(fl) Railway Regulation (Gauge) Act, 1846 (9 &, 10 Viet. c. 57), s. 1. 

(h) Ihid.t s. 4. 

(t) Ihid , 8. 6. By ibid., s 8, the pen.'ilty is recoverable as for an 
infringement of the Railways (Clauses Consolidation Act, 1845 (8 & 9 Viet. 
c. 20) ; see pp. 734 et seq., post. 

{k) Railway Regulation (Gauge) Act, 1846 (9 & 10 Viet. c. 57), s. 7 . 

(Z) As to highway authorities, see title Highways, STitrioxs, ani> 
Bkiuges, Vol. XVI , pp. 24 et scg. 

(m) As to the meaning of “ main ” road, see note (p). t> 655, ante. 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 VTct. e. 20), s. 63. 
Apart from any order by the Board under tliis provision there is, no obliga- 
tion on a company to screen the railway from a road {Simkin v. Lmidon 
and North West&m Rail. Co. (1888), 21 Q, B. D 453, C. A); ami see 
p 726, post. 

(a) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. 0 20), s 04. 
As to recovery of penalties before justices, see pp. 734 seig., post. 

ip) lbid.f s. 94. No tolls can be demanded or taken by toe company at 
any time when such milestones are not set np and maintained. Any 
person wilfully defacing or destroying any such milestones is liable to a 
penalty not exceeding £5 {ibid., s. 96) ; see note {a), p. 688, post. 


• - • 
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t Sub-Sect. ^.—Tolh, 

1386. A liflfc of all the tolls authorised by its special Act and 
exacted by the company must be published, at the station where 
they are payable, by being painted on a toll-hoard or printed oif 
paper and affixed to such board and exhibited in a conspicuous 
position {a). 

Sttb-Sect 9. — Penalties. 

1386. The company must publish, by painting on a board, or by 
printing on paper pasted on a board, short particulars of the 
offences for which any penalty is imposed by its special Act, or by 
tlie Railways Clauses Consolidation Act, 1845 (6), or by any bye- 
law of the company affecting the public. Such board must be 
exhibited at the principal place of business of the company, and 
if any pcmalty is of 'ocal application, then also in such locality, 
and no penalty is recoverable unless such board is kept and main- 
tained in a legil)lo condition (c). 


Sect. 1*2. — Rt pairs. 

1387. If in the course of making the railway the coni}>any uses or 
interferes with any road, it must from time to time make good any 
damage done to such road ; and any question as to the damage 
done or the roi)airs to bo done must be settled by two justices (d). 
The justices may order such repairs as they deem proper to be done 
within such tim(3 as they think reasonable (e); and they may inllict 

(а) Railways Clauses Consolidation Act, 1845 (8 &9 Vict. c. 20), s. 03. 
No tolls can bo demanded or taken unless tins board is oxliibitod, and it is 
an offence punishable as mentioned in note (»), p. 687, ante, to pull down, 
deface or destroy such board {ibid , s. 95). Tno tolls referred to in the Rail- 
ways Clauses C(in8oJidalion Act, 1845 (8 & 9 Vict. c. 20), ss. 93, 95, are tolls 
properly so called, i.e., payment for the use ot the line, and not carriers’ 
charges {Brown v. Gi'eat Western Rail. Co. (1882), 9 Q. B D. 744, C. A.); 
compare p. 635, ante. A charge for stopping is not a toll, and nerd not 
bo published on the toll-board {Fryce v. Monmouthshxie Canal and Fail. 
Cos. (1879), 4 App. Cas. 197). 

(б) 8 & 9 Vict. c. 20. 

(c) Ibid., 8. 143. To pull down or'injure or deface any such board is an 
offence for which a penalty not’ exceeding £5, in addition to the expeusefc 
of restoration, maybe inflicted (ibid., s. 144). As to recovery of penalties, 
see pp. 734 et seq , post. 

{d) Railways CUauscs Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 58 
By ibid:, s. 3, it is provided that in tho Act “ justices ’* means iiistices “ who 
shall not be interested in ” the matter they have to decide. This is merely 
declaratory of the common law, and where the parties waive any objection 
on the ground of interest the justices have jurisdiction {Wakefield Local 
Board of Jleidth v. West Riding and Qrimshy Rail. Co. (1865), L. R. 1 Q. B. 
84). As t/) bias, see title Magistrates, VoI. XIX., pp. 553, 554. 

' {e) Tho order need not specify paiticulars of the damage done or what 

repairs are to be done. It is suffleiont if the length of road damaged is 
specified and th<' company is ordered to make good all damage {London 
and North-westei a Rail. Co. v. Wetherall (1851), 16 Jur. 247). Where a 
company had i»se(Ua road by carting upon it quantities of materials for the 
1 ailway, and in the opinion of justices damage had thereby been done, it 
was held that the company was liable to repair the road although the 
m atoriaLs were conveyed in the carts of contractors ( W eet Riding and Grimsby 
Bail Co. V. Wakefield Local Board ofRealih (1864), b B.& 3. 478). Whq^o 
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on the company a penalty not exceeding £5 a day*for disobedience Smt. 12. 
to such order (/). Bepairs. 

^ 1388. Whore the company is required by statute to maintain or RepaiTof 
keep in repair any bridge (7), fence (/t), ajiproach, gate or other work mam- 
work (0 executed by it, two justices may, on complaint being 
made that such work is out of repair (k), and on ten days’ notice 
being given to the company, order the company to put the work 
into complete repair within a specified time (/). If the company fails 
to obey the order, the justices may impose on it a penalty of 
a day for every day it so fails, and may order the whole or any 
part of the penalty to be applied in such manner as they think fit iii 
putting tlie work into repair (i). 

Sect. 13. — Obstruction of Company. 

1389. Any pei‘.son wIjo wilfully obstructs any peison acting undei- ohstmctjca 
the authority of the company in the lawful exercise of its power in lawful 
setting out the lino of the railw'ay, or pulls up or removes any stakes 
driven into tlio ground for such purpose, or defaces or destroys any pmverh.'^ ** 
marks made for such purpose, is liable to a penalty not exceeding 
i‘5 for every such oircnco (m). 

a company pulled down a count-y bridge and erected another in its place 
under an agiecment with the trustees of tlio bridge to keep in repair 
portions of the apinoaclies foinierly lepaircd by the tnistoes, it was held 
that the trustees wrero lolt to their remedy under the agreement, and that a 
mandamus to justices under this provision would not ho {Ex parle Exeter 
Road Trustees (1852), 10 Jur 060). 

(/) Hallways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 68. 

The penalty must bo paid to the road authority for the purposes of the 
road, if it is a public road, or to the owner if it is a private road. In deter- 
mining any question of this kind the justices should make allowance for 
any tolls whicli may have been paid by the company in respect of its use 
of the road {ibid.). The same two justices who made the order for rep.airs, 
and no others, can impose the penalty for disobeying such order {R. v. 

Rawson awl HoHon (1860), 15 L, T. 179). 

{g) See p. 656, ante. 

{h) See pp. 655, 658, 662, 670, 677, ante. 

{i) This includes in some cases a roadway; see note (b), p. 656. ante; 

.and see pp. 653 et seq., ante 

(fc) The complaint may be made by the surveyor of roads (see title 
Highways, Streets, and Bridges, Vol. XVI., p. 25, note (b) ) or by any 
two householders of the parish or district where any work said to bo out of 
lepair is situated (Railways Clauses Consolidation Act, 1845 (8 & 9 Viet, 
c. 20), s. 65). 

(Z) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 65. 

Where a special Act incoroorated this Act, so far as it related to the 
inode of crossing roads and the construction of bridges, it was held that 
ibid., 8. 65, was incorporated as well as ibid., s. 145 (see p. 736, post); 
see Rnstot and Exeter Rail. Co. v. Tucker (1802), 13 C. B. (n. s.) 207. , 

If the special Act gives a different remedy, and a complete remedy, in * 
case of works being out of repair, the operation of the Railways Clauses 
Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 66, is taken away ; but if 
the legislature take away such special remedy, the remedy under the 
genoriu Act is revived {London, Ckaiham and Dover Rail. Co. v. Wanda- 
woHh Board of Works (1873), L. R. 8 C. P. 185). Whefe liability to repair 
is imposed by an Act previous to 1846 the procedure referred to in the text, 
aupra,\^ not available {Taff Yale Rail. Co. v. Davies (1808), 19 L. T. 278) 

(m) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. Li. 

An to recovery of penalties, see pp. 734 et aeq., post 
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Part III. — Equipment and Working 
of Railways. 

Sect. 1 . — RoUinp Stock. 

1390. Every locomotive steam engine which uses coal, or other 
smoke-emitting fuel, must be so constructed as to consume its own 
smoko, and the company is liable to a penalty of Jt5 a day for 
using on its railway any engine not so constructed (n). The 
company may be convicted of this offence if an engine is con- 
strucled on the principle of consuming its own smoke but fails to 
do so as far as practicable on any occasion through default on 
the part of the comji.uiy or its servant (o). 

1391 Ts'o locomotive or other engine, or other description of 
moving powesr, may lie brought upon or used on a lailway unless it 
luis litst hc-(iM approved of ami cei tilled as fit by the company (y;), 
and if an engine used on the raihvav bei^niios unfit to bo used or 
out of rt'paJr, the company may requne it to he removed or may 
forbid its use until it lias been repaired to the company’s satisfac- 
tion. Any difference between the owners of such engine and the 
company must be settled by arbitration (q). 

Any person who bungs or uses upon the lailvvay a locomotive 
or other engine, or any moving power, without having obtained a 
certiijcale of fitness from the company, or who, after notice to 
remove such engine fiom the railway, does not remove it from the 


(to) Railways (JIausos (kiusolidatjou Act, 1845 (8 t!k 9 Vict. c. 20), s. 114. 
It 18 impossible for an engine entirely to consume its own smoko, and tins 
provision is relaxed by that stated in the text, tnfra {London County Council 
V. Great Eastern Railway, [1900] 2 K. B. .312). As to recovery of penalties, 
see pp. 734 et seq., post. 

(o) Regulation oi Railways Act, 1868 (31 & 32 Vict. c. 119), s. 19, which 
provision overrules Manchester, She^ield and Lincolnshire Bail. Co. \ IVood 
(1859), 2 E. & E. 344 ; and see, further, title Nuisance, Vol. XXI., p. 545. 

(p) The party wishing to run an ‘engine on the railway must give the 
company fourteen days’ notice within which time its' engineer mast 
examine and report on the engine; if it is approved, a certificate of fitness 
must be given (Railways Clauses Consolidation Act, 1845(8&: 9 Vict. o. 20), 
s. 115). The oourtB enlorce this provision by injunction, notwithstanding 
the fa^ that railway companies usually rely upon each other as to the fit- 
ness of engines -run, and notwithstanding the fact %hat inspection if 
in.sisted on may causo inconvenience to traffic, and oven where the company 
claiming the n^dit is merely desirous of impeding the traffic of a competing 
company {Midland Bail. Co. v. Ambergate, Nottingham and Boston and 
Easton Junction Bail. Co. (1863), 10 Hare, 359). 

{q) llail^7ay8 Clauses Consolidation Act, 1845(8 & 9 Vict. o. 20), s. 115; 
see pp. 716 et seq., post. If the difference arises between two railway com- 
panies, the Railway and Canal Commissioners are the arbitrators (Regula- 
tion of Railways Act, 1873 (36 & 37 Viot. c. 48), s. 8) ; see pp. 753 etseq., post. 
Where the N. company objected to an engine used by the E. company, on 
the groimd that it ’Was too wide and too heavy for its line, this difference 
accordingly was referred to the Commissioners, who decided that the 
engine was not unfit {East and West Junction Bail. Co. v. Northampton 
and Banbury Jundtwn Bail. Co. (1876), 2 Ry. & Can. Tr. Cas. 293). For 
form of arbitration clauses in an agreement ^ving running powers', sea , 
Kncyclupfedia of Foima and Precedents, Vol. XI., p. 155. 
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railway, or who, after notice not to use it on th< railway, uses it 
without having repairs done to the company’s satisfaction, is liable to 
a penalty not exceeding i;20, recoverable by the company, and in any 
such case the company may remove the engine from the railway (r). 

1392. Every company must make regulations in writing under 
its common seal as to the construction and condition of carriages 
to he used on its railways. These rogulatioiis must apply as well 
to the carriages of the company as to those of other companies or 
persons using the railway, and a copy thereof must be supplied by 
the secretary to any person applying for it (s). 

No carriage maybe used on the railway which does not comply in 
construction and condition with these regulations, and any dispute 
botw'een the company and the owner of a carriage as to condition 
or construction must be settled by arbitration (f). If a carriage not 
complying with such regulations is used upon the railw'ay, the 
owner or person having the charge of it is liable to a penalty not 
exceeding dUlO, recoverable by the company ; and the company may 
remove such carriage from the railway (a). 

Owners of carnages using the railway must supply the com- 
pany with their names and addresses and with particulars of 
the numbers, weights, and gauges of the vehicles, and, if required 
by the company, they must paint these jiarticulars coiis])icuously on 
the carriages, and permit the company at any time to weigh, 
measure, or gauge the carnages (h). If those provisions are not 
complied with, the company may lefuse to allow the carriages to be 
brought on the railway, or if they are on the railway, may remove 
tliom (c). 

1393. If any carriage using the raihvay is improperly loaded so 
as to be dangerous to tho traflic, or if any carriage or goods obstruct 
the working of the raihvay, the company may unload the carriage 
and remove the carriage or goods so as to prevent collision or 
obstruction, and may detain them till the expense of such unloading, 
removal or detention is jiaid (d), without being liable for any damage 

(r) Railways Clausca Consolidation Act, 1845(8 & 9 Viet. c. 20), s. 110. 
This provision does not affect tho common law right of a company to dis- 
train upon an engine damage feasant, tho remedy given being cumulative ; 
therefore, an engine wronglully on the hue, or impeding the traflic, may be 
seized and impounded {Amberqatc, Nottingham and Boston arid Eastern 
JundAon Bail. Co. v. Midland Bail. Co. (1853), 2 E. & B. 793). As to tho 
nature of this remedy, see title Animals, Vol. I., p]). 379 et seq. As to 
recovery of penalties, see pp. 734 et seq., post. 

(s) Railways Clauses Consolidation Act, 1845(8 & 9 Viet. o. 20), s. 118. 

There is no statutory limit to the weight of a carriage or to the load which 
may be carried thereon ; see Railway Regulation Act, 1842 (6 6 Viet, 

c, 66), 8. 16. Where another company having running powers objects that 
such regulations are unreasonable, the burden is upon it to show that 
tlipy ore unreasonable /tfai/. Co. v. Taff Vale Bail. Co. (1860), 

29 Beav. 153). 

(/) Railways Clauses Consolidation Act, 1846(8 & 9 Vict. c. 20), s. 117 ; 
see note (g), p. 690, ante. • • 

^a) Railways Clauses Cousohdation Act, 1845(8 9 Viet. o. 20), 119. 

(b) Ibid., s. 120. 

(c) Ibid, 9. 121 

(d) Ibid., 8 122. 
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or loss SO caused, provided proper care is exercised, and without 
being liable for the safe custody of tho carriage or goods unless they 
are wrongfully detained (e). 

1394. The owners of engines and carriages used on the railway * 
are answerable for any trespass or damage done by such engines, 
or by the persons employed by such owners, and such persons may 
be proceeded against for such damage or trespass before two justices, 
the owners being liable for any damages not exceeding MoO awarded 
by such justices (/). The owners, however, are entitled, where the 
damage was caused by the misfeasance or negligence of the persons 
employed, by like process to recover from such persons the amount 
of any damage ({f). 

1395. Every railway comjiany is bound at common law to supply 
vehicles which are sound and suitable for the traffic which it 
contracts to carry; and, unless relieved by contract, the company 
is liable foj- loss or injury directly arising from breach of 
this duty (/i). 

1396. Every company, excf'pi the Metre politan Railway Company, 
and unless exempted by the Board of Trade, must provide smoking 
compartments for each class of passengers in every passenger train 
on which thCi’C are more carriages than one of each class (i). 

1397. In every passenger train which travels moie than twenty 
miles without stopping, the company must provide and maintain in 
good working order such efficient means of communication between 
the passengers nnd the servants of the company in charge of tho 
train as is approved by tho Board of Trade (h). Any passenger 
who uses the communication without reasonable and sufficient 
cause is guilty of an olfenco (/). 

1398. The Board of Trade has power to order a company within 
a stated time, and subject to exceptions or modifications, to provide, 
on all passenger trains, brakes whicli must be (1) instantan.'f'us 
in action and capable of being applied by tho drivei and guards ; 
(2) self-applying in the event of any' failure in the continuity of their 


(e) Kailways Clausca Consolidation Act, 1846 (8 & 9 Viet. 20), s. 12.3. 

if) Jbid., s. 124 

(g) Ibid., B. 12.'j. . 

(h) M‘ Manus v. Lancashire and Yorkshire Bail. Co. (1859), 4 H. N. 
327, Ex. Ch. ; sec title Carbieks, Vol. IV., pp. 36, 37, 46. But a company 
is not liable for injury caused by a defect in a truck belonging to it while 
the truck is beuig used by another company {Caledonim Bail. Co. v. Mul- 
hplland, [IQOS] A. C. 216) , nor is it the duty of a company minutely to 
examine “ forei^jii ” trucks brought upon its railway {Bichardson v. Great 
Eastern Bail. Co (1876), 1 0. P. D. 342, C. A.) ; and see title Negligence, 
Vol. XXL, p. 370, note (c). 

(i) Begulatioii of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 20. 

{k) Ibw., 8. 22 Jl'he company i^ liable to a penalty not exceeding £10 
in ease of default {ibid.) ; and see, further, titles Carriers, Vol. IV., 
p 52; Negligence, Vol. XXI., pp. 421, 424, 425. 

(1) Relation of Railways Act, 1808 (31 & 32 Viet. e. 119), s. 22. The 
peuidty 18 a flue not exceeding £5 (ibid.), 
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Action ; (3) capable of being applied Lo every vehicle yhether carrying 'hbct. i. 
passengers or not; (4) in regular use in daily working; and (6) of Rolling 

durable material and easily maintained and kept in order. In Stock, 

^making any such order the Board must have regard to the nature 
and extent of the traffic, and any company or person interested 
must be heard (m). ^ 

A company must make returns to the Board of Trade every Rotumsand 
six months respecting the use of continuous brakes on its 
passenger trains (w) ; and under statutory powers (o), rules have carria^s^and 
been made regulating the brakes on goods wagons (p). wagona. 


Sect. H, — Signals and Points. 

1399. The Board of Trade may order a company within a stated Adoption of 
time, and subject to exceptions or modifications, (1) to adopt the 

block system on all or any of its railways which are open for Hoard oi 
passenger traffic ; or (‘2) to provide for the interlocking of points Tiade. 
and signals on or in connection with such railways. In making any 
such order, the Board must have regard to the nature and cxtent*of 
the traffic, and any company or person interested must be heard (q). 

1400. On or before the 15th February in every year a company iieturuaby 
must, under pain of a penalty, make a full and true return to the wmpany. 
Board of Trade setting out particulars as to the use on its railways 

of various systems of signalling and the interlocking of points and 
signals, and of other devices and arrangements for avoiding collisions 
between trains (?). 

1401. Explosive fog signals may be kept by a company for use Fog signals, 
on the railway without a licence or without registering the premises 

in which they are kept (s). 


(to) Regulation of Railways Act, 1889 (52 & 53 Viet. c. 57), s. 1. Tlio 
Board has made orders under this provision j'clating to individual 
companies. As to raising capital to carry ont the Board’s requirements, 
see p. 632, ante. 

(n) Railway Returns (Continuous Brakes) Act, 1878 (41 & 42 Viet, 
c. 20), s. 2. The returns must bo in the form and contain the particulars 
spooffied in the Schedule to the Act or as maybe pn^scribed by the Board ; 
they must be signed by the prescribed officers of the company ; and a 
penalty is provided for failing duly to make the returns, or for making 
or being privy to the making of any false statement therein {ibid.) ; and 
see Perjury Act, 1911 (1 & 2 Geo. 6, c. 0), s. 6. 

(o) under the Railway Employment (Prevention of Accidents) Act, 
1900 (63 & 64 Viet. c. 27), s. 1 (1) ; see p. 750, post. 

(p) Prevention of Accidents Rules, 1911 (Stat. R. & O., 1911, p. 381), 

also the Prevention of Accidents Rules, 1902 (Stat. R. & 0. Rev., Vol. XL, 
Railway, p. 9) ; see p. 751, post. • 

(q) Relation of Railways Act, 1889 (62 & 63 Viet. c. 57), s. 1. Rules 

have been made under this provision applying to individual railway 
companies. v 

(r) Railways Regulation Aot (Returns of S^nal Arrangements, Work* 
ing etc.), 1873 (36 & 37 Viet. o. 76), s. 4. The Schedules to this Aot 
contain the forms in which these returns are made, and also notes to the 
forms wUch are to be considered as enactments. 

(i) 38 & 39 Viet. c. 17, s. 50 ; see title Explosives, Vol. XIV., p. 3G4. 
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’ Sect. 3 . — Luvel Crossings. 

1402. At every level crossing over a main road(i) or public carriagO 
road the comijany must employ proper persona to open and shut thg 
gates ; and such gates must be kept constantly closed against the roads 
on both sides of tljo railway (?*), except when horses, cattle or vehicles 
are crossing, and must be closed again as soon as such traffic has 
passed. The Board of Trade, however, when it thinks it the better 
course with regard to the safety of the public, may order that this 
rule he reversed and that the gates shall bo ke^it closed against the 
railway except when trains ar(i passing (ic). 

1403. The persons employed by the company to open and shut 
the gates are, before opening them, bound to see that the railway 
is safe for the purpose of crossing, and if they open the gates when 
it is unsafe to cross fch 'v do so at the company’s peril (a). 

1404. Wliero the railway crosses a road or footpath which is not a 
main or puljhc carriage road(/>> there is no duty upon the company 
to ju'ovide ]>erHons to guiird the crossing (e); but it must do what is 


(0 As to the meaniug ot “ main *’ road, sec note (p), p. 655, ante. 

(u) Aa to the duty of the company to keep the gates closed against cattle 
straying on the road fis w'ell as against cattle lawfully travelling thereon, 
see note (d), p. 660, ante. As to th43 erection of lodges at level crossings, 
see p. 660, ante. 

(w) llailways (Hanses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 47 ; 
sec also Kaiiway Kegiilation Act, 1842 (.5 & 0 Viet. o. 65), s. 9. The 
person in charge is liable to a penalty of 40#. for every infniigcraent of 
tJmso regulations (Railways Clauses (^nsolidation Act 1845 (8 & 9 Viet, 
c 20), R 47. The company is liable to a penalty not exceeding £20 for 
not apT^ointing and keeping a propoi i)Oison to watch the crossing, and to 
a penalty of £10 a day wlmo the offence continues (Railways (Clauses Act, 
1863 (26 & 27 Vict. o. 92), s. 6). A person unreasonably delayed at a level 
crossing by the negligence of the person in charge has a right of action for 
damages against the company {Boyd v. Great Aorihern Mail. Go., [1895] 2 
T. R. 5.55). As to level crossings, sec, further, p. 660, a/nte ; and see title 
Cabkiers, Vol. IV., p. 49. 

(а) Luni V. London and North Western Rail. Co. (1866), L. R. 1 <^1. B. 
277. It is the duty of the company to keep the gates closed if a train is 
approaching, and the fact that they arc open in such circumstances is 
evidence of nccligeiice (North Eastern Rail. Co. (Directors etc.) v. Wanless 
(1874), L. Jl. 7 H. L. 12); and see title Negeigencb, Vol. XXI., pp. 422, 
437, 4.30. The fact of the gates being open is an intimation to the public 
that it is safe to cross {ibid. ; Stanley v. London, Brighton and South Coast 
Rail. Oq (1865), li. R. 1. £xcn. 21) ; and this rule applies to foot 
passengers to whom no duty of opening or shutting gates may be due, 
but who see that the gates across the line are open (Stapley y. London, 
Brighton and South Coast Rail. Co., supra). A gate must not be opened 
by a member of the public ; and whore in the absence of .a servant of the 
company plaint itf opened a gate himself and was injured in crossing, 
,it was helH that the damage was too remote from the negligence of the 
company in not hai ing the servant at his post ; the road is only a highway 
when the gates ar<* opened by the company’s servant (Wyatt v. Great 
Western Bail. Co. (1865), 34L. J. (q. B.) 204, followed but questioned by 
T.iord CoLEBiixiE, C «!■» in B. v. Strange (1889), 16 Cox, C. C. 552 ; but see 
Wyatt V. Great We3fe}n Bail. Co., supra, as reported 6 £. & S. 709 ; 11 Jur. 
(n' s.) 826). 

(б) As to the meaning of “ main” road, see note (p), p. 666, ante, 

{ej (Mf T. Midland Bail. Co. (1870), L. B. 6 B. 258, explaining a^id 
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reasonably necessary in the circumstances to provide against danger 
to persons or cattle crossing the railway (<Z). Where the line is 
^straight, ,so that there is nothing to obstruct the view, and there are 
no unusual circumstances which add to the danger, the company is 
not bound to take any steps for the protection of persons crossing 
the line (e). 

1405. Where a level crossing is an accommodation work ( / ) to 
afford the owner or occupier access to land, any person who omits to 

commenting upon Jiilbec v. London, Brighton and South Count Bail. Co. 
(1865), 18 C. B. (n. s.) 584 ; see Stubley v. London and NoHh Western Bail. 
Co. (1865), 4 H. & N. 83 ; Walkers. Midland Bail. Co. (1866), 14 L, T. 
796; Newman v. London and South-Western Rail. Co. (1891), 55 J. P. 
375. 

(<i) If the company does anything, not contemplated by the legislature 
when its powers were confen-eii, which adds to the danger of ciossuig {e.g., 
erecting a bridge which obstructs the view of the railway at the crossing), it 
must do what is reasonable in the circumstances to protect the public troiu 
lhatdauger(C/t^ v. Midland Bail. Co. (1870), L. K. 5 Q. B. 258). It may 
bo reasonable iii certain circumstances to whistle when a train is approach- 
ing a crossing, and the omission to do so may be evidence of negligence 
{James v. Great Western Bail. Co. (18* , 36 L. (c. p.) 255, n. ; Gray 
V. Noith Eastern Bail. Co. and W ashituj.on Colliery Co., Tucker and Co. 
V. Same (1883), 48 L. T. 904) ; but there is no positive duty to whistle 
{Newman v. London and South- Western Rail. Co. (1891), 55 J. P. 375). 
Where a footpath crossed on the level and was not protected by any gato 
or stile, so that a child got on the lino and was injured, it was held that 
this was evidence ot negligence ( Williams v Great Western Rail. Co. (1874), 
L. R. 9 Exch. 157 ; me ' Paikinson v. Garstang and Knott End Bail. Co , 
[1910] 1 K. B. 615); and see fiuther, title Negligence, Vol. XXI. . 
pp 424, 425, 435 et seq. Where cattle were frightened in crossing a rail- 
way owing to a negligent act on the part of the company, and ran away 
and got injured m another phico, the company was held liable {Sneeshy 
V. Lancashire and Yorkshire Rail. Co. (1875), 1 Q. B. D. 42. C. A.). 

(6) ElUs V. Great WesUrn Rail. Co. (1874), L. R. 9 C. P. 551. Ex. Ch. Per- 
sons using the crossing must, of course, exercise ordinary care and cannot 
take advantage of negh^once on the part of the company if tiieir injuries are 
duo to their own contributory negligence ; see Bavey v. London and South 
Western Bail. Co. (1883), 12 Q. B. D 70, C A. ; Skelton v. London atid North 
WesUm Bail. Co. (1867), L. R. 2 C. P. 631 ; Wright v. Midland Bail. Co. 
(1884), 51 L. T. 539, reversed (1885), 1 T. L, R. 406, n., C A.; Brown v 
Great Western Bail. Co. (1885), 52 L. T 622 ; Curtin v. Southern and 
Western Bail. Co. of Ireland (1887), 22 L. R. Ir. 219; and as to con- 
tributory negligence generally, Sfie title Negligence, Vol. XXI., pp. 445 et 
seq. in Wakdin v. London and South Western Bail. Co. (1880), 12 App. 
Cas. 41, the company employed a watchman by day, but not at ni"ht, at 
a footpath crossing provided with hand-gates ; the body of a man who had 
been run over by a train was found on the line one moining ; there was no 
evidence as to the cause of the accident, but nothing of a special nature had 
been done during the night by the trams on the line to warn persons crossing ; 
it was held that there was no evidence of negligence on tlic part of the com- 
pany. See also Barrett v. Midland Bail. Co. (1858), 1 F. & E. 3^1 ; B^ers v. 
Bhymney Bail. Co. (1872), 26 L. T. 879 ; Dublin, Wirklow, and Wexford 
Bail. Co. V. Slattery (1878), 3 App. Ca.s. 1155 ; Smith v South Eastern Rail. 
Co., [1896] 1 Q. B. 178, C. A. ; and as to the responsibility of a company 
when it expressly or impliedly allows the public to cross the line where 
there is no right of way, see title Caruiers, Vol. IV., 4). 4^. As to proof of 
negligence, see, generally, title Negligence, Vol. XXI , pp. 435 d sco. As 
to the power of a railway company to dedicate to the public a rignt of 
way over that railway, see Great Central Railway v. Balby-wvth-Rexthorpe 
iUrban Dislrid Council, [1912) 2 Ch. 110 

if) As to accommodaiion works, see p. 666 et seq,, ante. 
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shut and fasten the gate ae soon as he and the carriage or animals 
under his care have passed through commits an offence ig). 

1406. When the railway crosses a main road(/t) on the level* 
adjoining a station, all trains must sLacken their speed before reaching 
the crossing, and mu.st not pass over it at a greater speed than four 
miles an hour(t). No shunting may take place over any level crossing 
over a main road (A) or public carriage road, nor may any rolling 
stock stand on such crossing (A). 

The Board of Trade has power from time to time to make 
regulations with regard to any such crossing and the speed at 
which trains may pass over tho same, and any disregard of such 
regulations is an offence (1). 

Apart from such regulations, however, tho company is bound to 
conduct its traffic with due care so as not to injure persons or 
property on the highway (/«). 


Sect. 4.— Movable Bridges. 
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1407. Where a company has construeljd a bridge over navigable 
water with an opening span, it may not detain iiny vessel at the 
bridge longer than is necessary for allowing any engine or train 


(g) Railways Clauses Consolidation Act, 1845 (8 & U Viet. c. 20), s. 7.5. 
The penalty is a line not exceeding 40s. {ibid. ; see also 68 ; p. 670, 

nnlc). As the company has to keep the gate in repair, the fact that the 
catch of a gate is out of repair to tho knowledge of tho company and remains 
uiiremedied is evidence of negligence on the company’s part {Brooks v. 
London and NoHh Weslern Boil. Co. (1884), 33 W R. 167) ; and sec title 
Negligejcce, Vol. XXI, p. 437. A licence to cross a railway by a private 
path does not iiicludo a licence to cross when trucks are on tho railway, 
and it is not the duty of a company to warn persons against crossing wlnm 
trucks are on tlie line {Fienrh v. Hills Plymouth Co. (1908), 24 T. L. R. 644). 
(A) As to the meaning of " main road,” see note (p), p. 655, ante. 

(i) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 48. 
It is immaterial whether the fact that tlie company disregards this "ile 
causes any public injury or not ; on the information of the Attorney- 
General the court will restrain the company from any infringement of 
the rule irrespective of any consequence of such infringement {A.-G. v. 
London and Forth Western Eatlway, [1900] 1 Q. R. 78, C. A.). 

(fc) Railways Clauses Aftt, 1863 (26 & 27 Viet. c. 92), s. 5. 

(l) Ibid., s. 6; Railways Clauses Consolidation Act, 1845 (8 & 9 Viet, 
c. 20), 8. 48. The Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), s. 6, and 
the Railways Clauses Consolidation Act, 1845 (8 &; 9 Vict. c. 20), s. 47 (see 
pp. 622, 623, ante), must be read together. Tho offence applies to any main 
road (see note (p), p 666, ante) or public carriage road, and is not limited 
to such roads as aio specifically mentioned in the special Act. The fact 
that a road is described on the deposited plan as an ” occupation road ” 
does not prevent it from being in fact a public carriage road {E. v. Longe 
(1897), 66 L. J. (Q. R ) 278). As to penalty, see note (e), p. 660, ante. 

(m) Thus, where an engine blow off steam near a crossing so as to frighten 
horses waiting to pass over, it was held that there was evidence of action* 
able negligence on tljc part of the company {Manchester, South Junction 
a/nd Altrincham Eatll Co. v. Fullarton (1863), 14 C. B. (N. s.) 64); but, 
when the wrongful act or negligence of a stranger is the effective cause of 
the injury, the company is not liable for damages merely because its 
nes^eiice contributed to the injury {McDoicall v. Great Western Bail- 
way, [1903] 2 K. B. 331, C. A., reversing S. C. [1902] 1 K. B. 618) ; and' 
■ee, fuxtlier, title N^gligengs, Vol. XXL, pp. 378 et eeq. 
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approaching on the railway to ci-ohh the bridge atiS for opening the 
bridge ; and the company is bound to obey any regulations made by 
the Board of Trade for the use of such bridge, the company is 
•liable, without prejudice to any other remedy which any person may 
have against it, to a penalty not exceeding X‘2() for delaying any 
vessel longer than the period j)rcscribed, or for disobeying any such 
regulations (w). 

Skct. 5. — KlfcAric Tt art ion. 

1408- In order to facilitate the introduction and use of electrical 
power on railways upon which such power cannot be used under 
special Acts, the Board of Trade, upon the application of a 
railway company, may mako orders for all or any of the following 
purposes : — (1) authorising a company to use (dectricity in addition to, 
or substitution for, steam ; (*2) authorising the company to consLiiict 
the necessary generating stations and other works on its own 
lands; 01) authorising the company to mako agreements for the 
supply of electrical iiower and plant (o); (4) sanctioning any modili- 
catioD of any working agreement between companies made necessflry 
by the introduction of electric traction ; (5) authorising tlie com- 
pany to subscribe to any electrical undertaking which will facilitate 
the supply of power to the company ; ((>) securing the safety of the 
public ; (7) authorising the issue of now capital (p) for the purpose of 
introducing electrical traction ; (8) any other mattisrs ancillary to 
the objects of the order and e.xpedieut for carrying those objects 
into effect (</). 

1409. Any such order made by the J^oard of Trade has effect as 
if it were an Act of Pailianient (r) ; but any such order authorising 
the acquisition of land, otherwise than by agreement, required for 
the purpose of the order must be confirmed by Act of Parliament (s). 

1410. The Board of Trade has under its 2X)W'ers (0 made lules (w) 
regulating the notices and advertisements which m ust he given by 
.my comijuny applying for an order, the deposit to bo nitide by such 
company, the plans and books of reference to be prepared, and other 

(n) Bailways (’lauses Act, 1863 (26 & 27 Viet. c. 92), s. 15. A coinpatiy 
is not bound to open such a bridge for a bargo with a mast so constructed 
as to be easily lowered; and refusing to oxien for such a vessel Is not 
detention witbin this provision {West Lancashire Rail. Co v. Lddon (1883), 
49 L. T. 600) 

(o) As to agreements between railway or canal comp.aniea and local 

authorities or companies for the supply of electricity for the purposes of 
traction, see the Electric Lighting Act, 1909 (9 Edw. 7, c. 34) ; and see 
title Electric Lighting and Power, Vol. XII , pp. 6.'57 , 695. As to the 
effect of the elcctriffcation of a railway upon a company which has run- 
ning powers over that raihvay, see Re Great Westem Rail. Co. and 
Metropolitan Rati Co. (1910), 14 By. & Can. Tr. Cas. 176. • 

(p) See also pp. 632, 633, ante. 

Iq) Bailways (Electrical Power) Act, 1903 (3 Edw. 7, c. 30), s. 1 (1). 
ThS Act does not affect any powers which a company may have indepen- 
dently of it {ibid., 8. 6). 

(r) Ibid., B. 1 (2). • • 

(8) Ibid., 8. 2. 

{t) I.e., the powers conferred upon it by ibid., s. 5. 

(u) These rules are dated 17th February, 1904 (Stat. R. & 0., 190L 
p. 613). 
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njiillftrs. Before uin'-iiig an order the Board must be satisfied that 
the notices required l)y the rules Imve been given, and it must hear 
and consider any objections made to the granting of an order (r). 
The Board may also, if it thinks fit, hold a local inquiry (a). * 

1411 . Tlie Board of Trade, witli the concurrenco of the Treasury, 
may appoint jicrsoiiH, at remuneration, to carry out the above- 
mentioned provisions (b), and may fix tho fees payable in respect of 
proceedings (c). 

8 kct . 6 . — ])an(}i‘Knis 'VrevA. 

1412 . Tf any tree standing near the railway is in danger of falling 
on tlie line so as to obstruct tlie tnilTic, the company may, on com- 
plaint, ohtam an order from two justices that tho tree be removed 
or otherwise dealt with, nnd the justices may award compensation to 
the owner of siicli tree o/). 

Skct. 7 . — licfn'A'initcnis fur VaAat'Kift'rn, 

Si 11 -Skct. 1. — Re/ rrjihnti RomitA 

1413 . Where intoxicating liquors are sold in a railway coinpimy’s 
refrosliment rooms, such rooms require a justice’s licence as well as 
an excise licence (e). 

Such rooms are privileged as to tho hours of closing (/") ; and 
liquor may 1)(^ sold at any time to peisoiis arriving at, or departing 
from, a station {fj). 

Suii-SKCr. 2. — Restaurant (Jars. 

1414 . A railway company requires no justices’ licence for the sale 
of intoxicating liquors in a lesiauraiit ear, l)ut must take out 
annually an excise licence for wliicli a duty of L’l is payable in rosiicct 
of each car(//). 


(v) llailways (Electrical Power) Act, 190:i (3 Edw. 7, c. 30), a. 3(1'. 

(а) Ibid., a. 3 (2). Tho Board of Trade Arbitrations, etc. Act, 1874 
(37 & 38 Viet c. 40) (SCO p. 739, post)^ applie.s to any such inquiry as if it 
were held as an applic-ation under a special Act (Railways (Electrical 
Power) Act, 1903 (3 Edw. 7, c. 30), s. 3 (2) ). 

(б) 8ce p. 697, avte. 

(c) Railways (Elocirical Power) Act, 1903 (3 Edw. 7, o 30), s. 4. 

(d) Regulation ol Railways Act, 1868 (31 & 32 Viet. c. 119), s. 24. 

(«) As to the licensing of premises, see title Intoxicating Liquors, 
Vol. XVllI., pp. 1 et seq. For form of agreement to let a refreshment 
room, see Encyclopindia of Forms and Precedents, Vol. XI., pp. 199 
et seq. 

, if) See title Intoxicating Liquors, Vol. XVIII., p. 95. Such rooms 
axe also exempt Irom the statutory requirements as to annual value ; 
see ibid., p. 60. As to tho rate of charge thereon for compensation pur- 
poses, see ibid., pp. 71, 72. As to tho interest of a licensing justice in 
a company which is a retailer of intoxicating liquor, see ibid., p. 53. 

{q) See WiUiams v. Macdonald, [1899] 2 Q. B. 308 ; Fisher v. Howard 
(1864), 34 L. J . (ai. c.) 42; title Intoxicating Liquors, Vol. XVIII., 
p. 96. 

ih) Finance (1909-1910) Act, 1910 (10 Edw. 7, c. 8), Sched. I. (E); 
see tm-thcr title Intoxicating Liquors, Vol. XVIII., P- 106, and 
iiote(;), ■» 
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/ 

Sect. 8. — The Public Service, 

SuH'Skct '[.--Royal Fortes and Police. 

1415. Every railway company is bound, on a proper demand Arrangements 
being made, to make arrangementa on any occasion of the public ^ be ma^Je 
, service for the conveyance of members of the navy, army, or police, 
all of whom in regard to this obligation are called “ the forces ” {i). on proper 
These include (1) any of the officers or men of the Royal Navy or demand, 
naval volunteers, and any other officers or men under the Admiralty ; 

(2) any of the officers or men in the Army, whether regular, reserve, 
or auxiliary, who are subject to military law ; and (3) any officei’s 
or men of a police force (k). 

The demand is made by the production of a route duly signed, How demand 
in the case of the military forces as prescribed by statute (/); in wniade. 
the case of tht^ naval forces, by a person authorised in that belialf 
by the Admiralty; in the case of the police forces, by a person 
authorised in that b(0iiilf by the police authority (/a) ; or, in any 
case, by a person authorised by a Secretary of State (»0- 
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1416. On the production of such a route, the railway company is Nature of 
bound to provide conveyance for the force.s named, together with sorviccs to Ihj 
their personal luggage, and their imblic baggage, stores, arms, amnni- ewnpany,^^^ 
nition and other goods (a). The terms upon which these services 
are to be rendered by a company in resjiect of the forces are sucii 
as may be agreed upon bet^^een the company and the Admiralty, 

"War Office, or police authority, as the case may be. Failing such 
agreement, certain fares and rates are fixed, for whicli iho company 
must carry ; but they are not obliged to carry explosives except on 
agreed terms (/?). 


1417. When Ilis Majesty in Council de^darcs tliai an omorgcncy rossesBion of 

(i) Cheap Trains Act, 188S (40 & 47 Viefc. c. 34), s. 0 'J’his Act 
(applied -to the Territorial Force by Order lu Council, lOili March, 1908) 
repeals the Railway Regulatjoii Aet, 1842 (5 & 6 Vict. c. 55), n 20 ; the 
Railways Regulation Act, 1844 (7 & 8 Vict. c. 86), s. 12 ; and the Naval 
Enlistment Act, 1853 (16 & 17 Vict. c. 69), s. 18, except as regards Ireland, 
and except as regards any i ailway company which loses the benefit of this 
Act through failing to comply with an order of the Board of 'I’rade to pro- 
vide workmen’s trains; see Cheap Trains Act, 1883 (46 & 47 Vict. o. 34), 
s. 10 ; and see p. 747, post. 

(k) Cheap Trains Act, 1883 (46 & 47 Vict. c. 34), s. 6 (1); see title 
Royal Forces. A police officer appointed by the local authority as 
inspector of weights and measures is not entitled, when travelling as such 
inspector, to the benefit of this provision {Spencer v. Lancashire and York- 
shire BaUway [1898J 1 Q. 13. 643). As to the police, see title Police, 

Vol. XXII , pp. 461 et seq. 

(Z) I.e., the Army Act (44 & 45 Vict. c. 58), s. 103 ; see title Royal 
Forces. 

(m) The term “police authority ’’ means the Home Secretary or quarter 
sessions, watch committee, police committee, police ^commissioners, or 
other authority having the management of a police force* (Cheap Trains 
Act, 1883 (46 & 47 Vict. c. 34), s. 8). 

(n) Ibid., 8 . 6 (2). 

. (o) Ibid., s. 6 (1). 

• ^p) Ibid. For the fares and rates, sec ibid., s. 0. For the definition of 

• fare, tee note (m), p. 639, otiZs, As to the exemption from passenger duty, 
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hfifi arisen, the Government may take possession of the whole or any 
part of any railway in the United Kingdom, or the plant and rolling 
stock of any such railway (q). The company whose property is so* 
taken possession of is entitled to compensation, which is to be 
determined by arbitration (a), failing agreement (h). * 

In case of emergency, also, traffic for naval and military purposes 
may lie rrijuired to be given precedence of all other traffic on a 
railway (r). 

SL'n-.SKCT. 2.— Minis. 

1418. Every niilway company when so required by the Postmaster- 
General must make arrangements for the carriage of the mails, either 
V)y ordinary or by special trains, and eith(*r in vehicles supplied by the 
company or by the P.^stmastor-Gcneral as required (<i). The re- 
muneration of the eomjiany for such services is determined, in 
default of agriuimrait, by arbitration, or, at the instance of cither 
parly, by thti Railway and Canal Commissioners (c). 

Skct. 9.— Settlement oj Diapntes. 

1419. Any dispute which, by the Railways Clauses Consolidation 
Act, 1845 if), or the special Act of tiic company, is authorised or 
directed to lie settled by arbitration, must be referred to arbitration 
according to the jirovisions of the lirst-raciitioned Act, which are 
almost identical with tho corrospoiulmg provisions of the Lands 
Clauses Con solidii lion Act, 1815 (. 7 ), except as to costs (A). All 
costs of any such arbitration are, unless otherwise provided, in 
llie discroUon of tho arbitrators (».). 


ppo p, 6.30, ante. As to the caniage of explosives, see titles Caruteiis, 
Vol. IV., p. 27 ; Explosives, Vol. XIV., pp. 383 et seq. 

(q) See, further, tiile Royal Forces. 

(а) Under the Lands Clauses Consolidation Act, 184.0 (8 & 9 Viot. c 18) ; 
see title Compulsory Purcuase of Land and Compensation, Voi. 

pp. 70 seq. ^ 

(б) Regulation of the Forces Act, 1871 (34 & 35 Viet. c. 86), s. 16 ; see 
iitle Royal Forces. 

(c) National Uefonce Act, 1888 (51 & 52 Viet. c. 31), s. 4 ; see title 
ItOTAL Forces. 

id) See the Railways (Conveyance of Mails) Act, 1838 (1 & 2 Viet. c. 98) ; 
the Railway Regulation Act,” 1844 (7 & 8 Viet. c. S.*)), a. 11 ; tho Post Office 
(Duties) Act. 1847 (10 & 11 Viet. c. 85), s. 16 ; the Regulation of Railways 
Act, 1868 (31 & 32 Viot. 0 . 119), ss. 36, 37 ; the Regulation of Railways 
Act, 1873 (30 & 37 Viet. c. 48), ss. IC — 20 ; and tlic Conveyance of Mails 
Act, 1893 (56 & 67 Viet. 0 . 38) ; and ."iee titles Carriers, Vol. IV., pp. 70, 
71 ; Post Office, Vol. XXII., pp. C."?! — 654. 

* (e) Railways (Conveyance of Mails) Act, 1838 (1 & 2 Viet. c. 98), ss. 6, 16 ; 
Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 19 ; Conveyance 
of Mails Act, 1893 (56 & 57 Viet. c. 38), s. 1. 

(/) 8 & 9 Viet, c 20. 

(7) 8 & 9 Viot. C' 18, Bs. 25 — 37. For these provisions, see title Com- 
pulsory Purchase of Land and Compensation, Vol. VI., pp. 78 
et seq. 

(h) Railways Clauses Consolidation Act, 1846 (8 dt 0 Viet. «. 20), ss- 126 
—137. 

(!) Ihid., 8. 13$. 



Taut IV. - Arra-ngemknts between Railway Companies. 

t 

Part IV. — Arrangements Between Railway 

Companies. 

SiXT. 1 . — Rininiitg Powers, 

1420. A niihvay (•om])any may contract any other company, 
being ttie owners or lessee's or in possession of any railway, for the 
passage over the railway of eitlier company of engines, wagons or 
caniages belonging to the other company, in consideration of the 
payment of such tolls and under such rcatrictions and conditions as 
may be mutually agreed ; and for this purpose they may agree for 
the division or ai)i)ortionmcnt of the tolls taken upon their respec- 
tive railways (/j). An agreement hy wliich one company is to have 
power to run over and iis('. the line of another in consideration of an 
apportionment of ilnough rates is such an agreement as is contem- 
})lated(/). A railway company need not be carriers over its dwn 
railway (wO, and altliough it cannot didegate its powers, it maymalie 
an agreement by which another company is allowed to run over its 
hue, to use all its officeK, stations, and siding.'? and in efleet to 
eoiidiiet the whole traflic in eon.sideratioii of receiving a portion of 
llie tolls, provided such agreement do(‘a not confer on the oilier 
company exclusive poweis or forbid agreements with any third eom- 
j)any(a). iSueh an agreement is not to be considered to be in 
('llect a lease of the railway (e\ and is good even tliough the owning 
eompany contemplates not using the lino itself at all, provided it 
does not piu|i(»rt to surrender its pow’ers (p)* 

(fc) Railways Clauses (’onsohclalion Act, 1845 (8 & 9 Viet. r. 20). a. 87. 
For form of agreement giving running powers to one railway company 
over the line of another, see Encyclopaedia of Forma and Precedents, 
Vol. XL, pp. 149 et seq. A railway company may agree to pay tolls to a 
(lock company lor the use of the dock, not only on goods shipped at that 
dock, but also on goods shipped at other docks in connection with the 
railway (Taff Vale Hail. Co. {Directors, etc.) v. Maenahb (1873), L. R. 0 
Jf. L. 169). As to working arrangements between companies, see p. 703, 
'post. 

{1) Llanelly Hallway and Doric Co. v. London and North Western Hail. Co. 
(1875), L. K 7 JL I.. 550. The objeet of the Act is to enable the trams of 
one company to run over the lines of another {Simpson v. Dennison (1852), 
10 Hare, 51). As to through rates, see title Carriers, Vol. IV., pp. 72 
et seq. 

(to) Shrewsbury and Birmingham Hail. Co. v. London and North Western 
Hail. Co. (1851), 17 Q. B. 652 ; Lancaster and Carlisle Hail. Co v. London 
and North Western Hail. Co. (1806), 2 K. & J. 293 ; Jhne \. Jjondon tmd 
North Western Bail. Co. (1861), 2 John. & H. 80; Midland Hail. Co. v. Great 
Western Rail. Co. (1873), 8 Ch. App. 841 ; and see p. 629, ant^. 

(n) Midland Rail, Co. v. Great Western Rail. Co., supra. Such an agree- 
ment for running powers is no bar to similar agreements with other com- 
panies {Great Northern Rad. Co. v. Manehester, Sheffield and LineMnshire 
Bail. Co. (1861), 5 L. T. 667). 

(o) Midland Rail. Go. v. Great Western Bail. Co., supfa. * If an agreement 
is in effect a lease of the railway, and is made without statutory authority, 
it is ultra vires ; see Beman v. Rufford (1851), 1 Sim. (n. s.) 550); and, 
generally, see p. 628, ante. 

• (p) Llanelly Railway and Dock Co. r. London and North Western 
Rail, Go. (1875). L. R. 7 H. L. 550; Charlton y. Newcastle and Carlisle 
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142L The consideration for an agreement giving running powers 
must be a share in the tolls (q) ; hence, an agreement to pay the 
owning company such a sum as will enable it to pay a certain ' 
dividend on its stock is ultra vires (r). 

1422. Whore there is a valid agreement for running powers by 
one company over the line of another, and the first company is 
amalgamated with a third company, the amalgamated company is 
entitled to the benefit of the agreement ; but only to the same 
extent and subject to the same conditions as existed prior to 
amalgamation («). 

1423. An agreement for running powers is presumed to be perma- 
nent and irrevocable in the absence of any specific agreement as to 
its torminatioii (a). 

1424. A company with powers to run over the line of another must 
observe all reasonable rules for regulating the traffic made by the 
owning company (/)). Where two conijiitnios cannot agree as to the 
mode of user of a station ni which each has rights, the court may 
interfere and make regulations, but will not readily do so (c). 

1425. Nothing in any contract for running powers may alter or 
affect the charges payable for carriage, and all persons are entitled 
to the benefit of the railways on the same terms as if no such 
contract had been madeO/). 


Hail. Co. and North- EoKtern Hail. Co. (1859), 5 Jur. (n s.) 1096 ; and bco 
pp, 629, ante, 703 et »eq.y post. 

(g) Sco llailways Clauses Consolidation Act, 184.5 (8 & 9 Viet. o. 20), 
B. 87. An agreement by which one company contracts to work the line 
of another, and all re^jeipts are paid mto a common fund and then divided 
in agreed proportions, is illegal unless it is made under statutory powers. 

(r) Simpson v. Dennison (1852), 10 Hare, 51. But an agreement by 
which the company obtaining running powers undertook to pay tolls on 
graduated system, so that, if less than a certain amount of traffic were 
carried over the lino, liigher tolls should be paid, so as to aJ'ow the owning 
company to pay certain dividends, was held to bo good {Great Nort^rn 
Hail. Co. V. South Yorkshire and Hiver Dun Hail. Co. (1854), 9 Exch. 642) 

(«) Great Central Railway v. Midland Railway. [1912J 1 Ch. 206, C. A. 
Where two companies are the joint owners of a station and railway, and 
one makes an unauthorised and illegal agreement with a third company, 
it cannot ,bnn^ traffic from that company's railway into the joint station 
or over the joint railway {London, Brighton and South Coast Bail. Co. v. 
London and South Western Bail. Co. (1858), 6 Jur. (n. s.) 801). 

(a) Llanelly Railway and Dock Co. v. London and North Western Bail. 
Co. (1875), L. B. 7 IL L. 550; Great Northern Bail. Co. v. Memchester, 
Sheffield and Lineolnshire Bail. Co. (1851), 5 De G. & Sm. 138. 

(5) Bhymney Bail. Co. v. Taff Vale Bail. Co. (1860), 29 Beav. 153. As 
to the effect of the electrification of a railway upon a company which has 
running powers over that railway, see Be Great Western Bail. Co. and 
MelropohUm Bail. Co. (1910), 14 Ky. & Can. Cas. 176. 

(c) Shrewsbury and Birmingham Rail. Co. v. Stour Valley Rail. Co. (1852), 
2 De G. M. & G? 86W. C. A. 

(d) Railways Clauses Consolidation Act, 1845 (8 & 9 Viot. c. 20), s. 88. 
A company which has not got running powers cannot be compelled to run 
trams to an exchange station in order to take up through traffic {London 
and India Docks Co. v. Great Eastern Rail. Co, and Midlam BaH. Co. (I904)i 
20 T. h. R. 371. C.A. 
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Sect. *2. — Working Agrerments. 

, 1426 . No railway company has power to enter into any agree- 

ment with another company in respect to tho working of its railway 
unless it is authorised to do so by its special Act or by a general 
Act(c). 

A company may not without authority delegate by agreement the 
powers given it i)y Parliament (./), and tho court will restrain a 
company by injunction from so delegating its powers (7), and 
will refuse to grant specific perlormance of any agreement which is 
intended to effect such delegation {fi). The court will also refuse to 
enforce any agreement which is unfair to tho shareholders of one of 
tho agreeing companies (i). An agreement made between two com- 
panies for the purpose of avoiding comjietition between them is not, 
however, contrary to public policy, and tlio companies will not 011 
such grounds be rained from acting njioii such agreement {h ) ; 
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(c) Shrewebui f/ and Birmingham Fail. Co. (Direrfora, eie.) v. London' and 
North Weston Fail. Co. {Directors^ etc.) (1857), 6 H. L. Cas. 113, per Lord 
Cranworth, Ij. C. 

(/) Beman v. Bngurd (1851), 1 Sim. (m. s ) 550 ; Winrh v. Birkenhead, 
Lancashire and Cheshire Junction Fail. Co. (1852), 5 J)o G. &. vSm 5(52 ; 
and see p. 629, ante but it appears (hat the court now takes a view 
much more favourable to agreements between companies than it did at 
the time when these cases were decided , see Midland Rail. Co. v. Great 
Western Fail. Co (1873), 8 Ch. App. 841 , LUmelly Failway and Dock Co. 
V. London and North Western Rail. Co. ( 1875), L. K. 7 11. L. 550. Ortain 
working agreements also are now expressly authorised by the liailways 
Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 22; see p 704, 'post; hence 
cases decided before 1864 are not reliable when it is desired to apply them 
to similar facts. In Winch v. Birkenhead, Lancashire and Cheshire Junction 
Rail. Co., supra, it was held that it is illegal delegation for one company to 
agree with another entirely to work a portion of its railway and to hand 
over to it all its projicrty and plant Whether a company may agree 
with contractors to work a line for a time for an agreed remuneration 
has been doubted {Johnson v, Shrewsbury and Birmingham Rail. Co. (1853), 
3 De G. M. & G. 914, C. A.'; see (Beat Northern Bail. Co. v. Eastern 
Counties Rail. Co. (1851), 9 Haro, 3U6) Tho real point frequently seems 
to be whether a company lias c<mipletely parted with the control of its 
railway. 

(g) Beman v. Riifford, supra ; Winch v. Birkenhead, Lancashire and 
Cheshire Junction Rail. Co., supra. No injunction against acting upon an 
agreement will be granted unless it is quite clear that the agreement is 
illegal (South Yorkmire Railway and River Bun Co. v. Great Northern Rail. 
Co. (18.53), 3 De G. M. & G. 676, C. A.); and see title T> junction, 
Vol. XVIJ.,p. 218 

(h) Great Northern Rail. Co. v. Eastern Counties Rail. Co. (1851), 0 Hare, 
306 . 

(») Shrewsbury a/nd Birmingham Fail. Co. v. London and N orth Western 
J2a«. Co. (1853), 4 De G. M. & G. 115, (5. A. 

(k) Hare v. Londoin and North Western Fail. Co. (1861), 2 John. &; II. 
80. Thus, an agreement between two companies not to compete on one 
poirtion pf railway is not illMal (Shrewsbury and BirmingMm Rail. Co. v. 
London qnd North Western Rail. Co. (1851), 17 Q. B. 652) ; although the 
by a company of the whole of the tolls arising ^om the working 
of one portion of the xailw^ is illegal (Shrewsbury and Birmingham Fail. 
Co. V, London and North Western Bail. Co. (1853), 4 De G. M. & G. 116, 
C. A.) ; and so is aii agreement by a company for the regulation in the 
future of the traffic on a line which it has not yet got powers to oonsinict 
{Midland Bail. Ca. V. London and North Wesiem Bail, Co. (1866), L. K. 2 
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nor will a company bo rostraiiied from acting upon an agreement 
to apply to Parliament for power to enter into an agreement (1) ; 
although it may be restrained from spending the funds of the com- , 
pany in so applying (m). Where a company agrees not to apply to 
Parliament, the court w’ill probably refuse an injunction restraining 
it from so doing, though the court has power to grant such an 
injunction (7i). 

1427. Where two or more conipanios are authorised by a special 
Act, passed after the ‘28th July, IBGlJ, and incor 2 >ortiting the Railways 
Claus(js Act, 1803 («), Part ill., to agree among themselves with 
respect to (1) the maintenance ( p) and management of their rail- 
ways or works, or any part of any of their railways or works ; 
(2) the use and working of, and convt‘yarice of tr.illic ((/) upon, 
their railways or any p.irt thereof; or (11) the fixing, collecting 
and apportionineiit of the tolls, rates, cliarges, receipts ami 
revenues O*) aiising from trallie ; such agreement must not in any 
manner alhict the tolls, rates or charges which any of the companies 
are aiitliorised to demand and receive i»-om any person or otluir 
con]])any ,* and such pei. son or other company is entitled, notwith- 
slanding the agreement, to the use and benefit of such railways on 
the same terms and conditions as if the agroomont had never been 
made (s). 


Eq. 624) ; and a mortgage by a company of its undertaking without tho 
authority o’t Parliament is ultra vires {South Yorkshire Matlway and River 
Dun Co. V. Great Noithem Rail. Co. (1863), 3 ])e G. M. & G. 670, C. A ). 

(Z) Winch V. Birkenhead, Lancashire and Cheshire Junction Rail. Co, 
(1852), 6 Do G. & Sm. 062. 

(m) Simpson v. Dennison (1852), 10 Haro, 61 ; and seep. 629, ante. 

(n) Lancaster and Carlisle Rati. Co. v. London and North Western Rail. 
Co. (1852), 2 K. & J. 293 Whether such agreciiient is not contrary to 
public policy is doubtful {ibid, ; and see note (s), p, 629, ante). 

(o) 26 & 27 Viet c. 92. The date mentioned is the date of tlic pas.sing 
of tho Act 

(p) An agreement to “ maintain ” may involve an obligation to exji-'ud 
capital in making good defects of construction {North Eastern Rail. Co, v. 
Scarborough and Whitby Rail. Co. (1894), 8 Rj. & Can. Tr. Cas. 157). 
Under power to “ maintain,” a company may carry out any reasonable 
improvements of the railway {Sevenoaks, Maidstone, and Tunbridge Rail. 
Co. V. London, Chatham aitd Dover Rail. Co. (1879), 11 Ch. D. 625). 

(q) Where two companies by agreement gave mutual running powers 
over theii railways provided, that local traffic should be respected, it was 
held that the term ” local traffic ” meant the traffic between two stations 
on the same railway {Midland Rail. Co. v. Manchester, SheMeld and 
Lincolnshire Rail. Co (1870), 22 L. T. 601). 

(r) Where two companies have power to enter into an aCTcoment for the 
use and working ol each other’s railways, they cannot under such powers 
make an aglreement which provides for a complete pooling of their entire 
traffic {Re Great Northern Rail. Co. and Great Central Rail. Co.'s Joint 
Av^icaiion (1908), 24 T. L. R. 417). 

(«) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 22. When such 
special Act as is referred to in the text, supra, authorises such an agree- 
ment between a honfpany and a person who is the proprietor of a railway, 
the provisions contained in this provision apply, mutaiis mutandis, to such 
agieement {{bid., s. 28). As to obtaining powers to enter into such work- 
ing agreements by certificate of the Board of Trade, see pp. 636 et eeq., 
ante. For form of agreement for the working of an undertaking of oil« 
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1428. Except in so far as the terms of any suchligreement are Rkct. 2. 
nnthorised by any general Act, such agreement can have no opera- Working 
tjpn until it is sanctioned by tlie shareholders of each of the Agree- 
companies parties thereto (t). m^s. 


Jlefore the companies enter into any such agreement, public Conditions 
notice of their intention so to do must bo given by advertisement ; preceilent 
^•Jind the notice must state within what time or in what manner any 
jiej’Kon oj- company aggrieved by the agreement, and desiring to .... consent 
ol)j(jct thereto, may bring his objection before the Ihiilway and Canal of iharo-**^” 
Commissioners (u). holders ; 

The agreement has no operation until it is approved by the (li.) Notice; 
Itailway and Canal Commissioners, and the Commissioners may (in’.) Approval 
not approve of it unless they are satisfied that it has received the Commis- 
required sanction of llio shareholders in the companies concerned (a). 

1429. 'I’ho companii’s wdiich are parties to such an agreement Joint com- 
iiijiy appoint a joint committee composed of directors from eacli ™>ttee. 
comiiany, to whom may be delegated such pow’ers of the seve'rgl 
oomimnies as the companies think necessary for carrying the 
agreement into effect (b). 

1430. Any such agreement may be revised and modified in the Revision of 
interests of the public by the Railway and Canal Commissioners (c), 

■ missioners. 

lailway company by another, sco Encyclopaedia of EoTina and Precedents, 

Vol XI , pp. 15(1 et seq 

(/) llailw'ays Clauses Act, 1863 (2fi h 27 Viet. c. 92), s. 23 The agree, 
ment nni-st be sanctioned iiy such proportion of the votes of the share- 
liolders as is prescribed by the special Act, or, failing such provision, by 
throe-fifths, 'i’hc sanction must he given at a general meeting specially 
con veiled by circular for the purpose, and also by advertisement in news- 
liapeis once at least in each «>! six consecutive weeks, the last being 
published not less than seven days before the meeting {tbid.) ; see, further, 
llllc COAIPAXIES, Vol. V., p. 718. 

(U) Railways Clauses Act. 1863 (26 & 27 Viet, e 92), s. 24. The form of 
the notice must bo approved by the Commissioners, and the adveitisoinent 
must bo inserted once at least in each of three successive weeks in some 
newspaper circulating in the county proscribed in the special Act or. m 
ease no such county is prescribed, in the county or one of the counties in 
which each railway concerned is situated {ibid.). As to the forms of such 
notices and the procedure for bringing such agreement bcfoio the Coiri- 
missioners, see Railway and Canal Commission Rules, 1889, r. 6, Sehed. I., 

Form 0; Sched. IV. (Stat. R. & O. Rev., Vol. XI., Railway, p. 43). 

(a) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 26, as amended 
by the Regulation of Railways Act, 1873 (36 & 37 Viet. c. 481. a. 10. 

For the purposes of the provisions relating to working agreements 
(referred to in the text, supra), any alteration of an agreement by the 
jiarties thereto is deemed an agreement (Railways Clauses Act, 1^63 
(26 & 27 Viet c. 92), s. 20). 

(b) Ibid., s. 26. 

(e) The Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), gave this power 
to the Board of Trade. In Jfvddersfield Corporation and Chamber of 
Commerce v. Great Northern Jtail. Co. and Manchester, ShefTield and TAncoln- 
shire Bail. Co. (1881), 50 L. J. (q. b.) 587, it was held that the power of 
revision and modification had been transferred to the Railway and Canal 
Commissioners by the Regulation of Railways Act, 1873 (36 & 37 Viet, 
c. 48), fl. 10. in the case of an agreement made before 1863, under a special 
Act, which gave the Board of Trade a power of revision ; see also 
Greenock and Wemyss Bay Bail. Co. v. Caledonian Bail. Co. (No. 1) (1875). 3 

• n.L-5sxm. 2 A 
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at the expiration of the first or any subsequent period of ten years, 
if they are of opinion that the interests of the public are prejudicially 
affected thereby; and the companies may be required to publish 
such notices of any intended revision as the Commissioners direct (tZ). 
An agreement between two companies which prevents one of them 
from giving a through rate to, or from making an agreement with, 
a third company, will bo revised and modified by the Comimsbioner.s*. 
in the interests of such third company (f/). 

1431. Where one company works the railway of another, the 
working company occupies a q?nwi-fiduciary position, and is bound 
to treat the owning company at least as well as itself, and must do 
its utmost to develop tratlic on the railway so woiked(y ). 

DKCT. 3.— Amalijamaliou. 

1432. An agroeinent hy wliich railway companies are to ha 
amalgamated, if made without ibi^ sanction of rarlianiont, is illegal, 
and an injunction may he granh'd against carrying it into effect (ff). 
Rut when companies agree to anialgao-atc and to apt>ly to Parliti- 
ment for the necessary jiowors, one of such compann's may lie, 
restrained from acting centraiy to the agreement pending the 
application to Parliament (/i). 

1433. If two or more railway companies are anifilga mated iindei 
the authority of Parliament, tolls must lie calculated as il sucli 
railways had originally formed one line of laihvay (/). 

Ry. & Can. Tr 132. The, Coin rni sooner"! liave no juiisdictiou Id 
revise or modify an sigreeiueui which has been cvpicsaly approved by 
Parliament, and which the iioaid ol' 'i'lado uo\or had power to revise or 
modify {ibid.). 

(d) Railways Clauses Act, 1863 (20 27 Vict. c !)2h « 27 For cv.nnpliw 

of an application to approve an a«»ieoiricnt, and apoioval with conditions 
safeguarding interests ot a third company, see Sirhoirif I!'nl ('o. with 
London and yorth Wentern limJ Co and Great ^VesU-rn lintl Co objechnq 
(1876), 2 Ry. & ('‘an 'Fr. Cas. 264 ; lie West Cork liatl Co. and. lien 

Rail. Co.t Cork and Bundon Hail. Co. ohjeeting (1876), 2 Rv. & Can. Ti. Cas. 
334. 

(e) Iluddersiield (Jorporation and (chamber of Commerce v. Grnil Soithirn 
Rail. Co. and Mmichesler, {Sheffield and L-ncohiAure Rail Co (1881), 4 
Ry. & Can. Tr (’as. 44 VVhcie two companies by agreement gave oiu- 
another mutual advantages over their railw^ays. the court lotuscd to 
restrain ono of the companies from entering mto an agreement wnth a 
third company on the ground that such third company would thereby he 
enabled to compete with the other company {Great yorihein Rail. Co. v. 
Manch^siert Sheffield and Lincolnshire Rail. Co. (1861), 6 L. T. 667). 

(/) SheffieUl Ihstnet Rail. Co. v. Great Central Rail. Co. (1911), 14 Ry 
(^An. Tr. Cas 299 . see Exeter Rail. Vo. v. Great Western Rail. Co. (1906), 
12 Ry. Si Can. Tr. Cas. 182. 

{g) CharUon v. Rewcaslle and Carlisle Bail. Co. and North-Eastern Rad. 
Co. (1859), 6 Jur. (n. s.) 1096. An agreement between two companies by 
which the traffic on the two railways is completely pooled, and wliereby 
there is a fusion of the cornxianies if not technically an amalgamation, is 
ultra vires {Re Great Northern Rail, Co. and Great Central Bail. Co.'s Joint 
Application (1008), 24 T. L. R. 417). As to matters uUrn vires, see, 
generally, pp. 627 et seg., ante. 

{h) Oreta iVestem Rail. Co. v. Birmingham and Oxford Junction Rail. Co. 
(1848). 2 Ph, 697 ; compare note (n), p. 629, ante. « * 

(♦) Railways Clauses Consolidation A<^t,■1845 (8 & 9 Viet. o. 20), s. 91, 
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1434. When two or moro railway co)ni)aiiies are amalgamated by 
a special Act, passed since the ‘28th July, 1863, and incorporating 
•he Railways Clauses Act, 1863 (Z*), Part V., the provisions hereafter 
referred to ap]>ly(/). 

1435. (V)inpani('s are deemed to he amalgamated either (1) where 
» by a special Act two or more companies aro dissolved and the 

memhers of such companies aro united into and incorporated as 
a new company ; or (*2) where by a special Act a company is dis- 
solved and tlie imdei taking is transferred to anotlier existing 
company with or without a change m the name of that company. 

Snell special Act is called the “amalgamating Act”; the company 
incorporated or continued thmeunder is called the “amalgamated 
conijiany,” and the time pi escribed in the amalgamating Act for 
llie aiiialgainjition to ta,K'o effect, or, if no such time is prescribed, 
then the time of tll(^ ])assiTig of thn amalgamating Act, is called the 
“ time of amalgamation *’ (m). 

0 

1436. The amalgiiinated company by virtue of the amalgamating 
Act has vi^sted in it all the underUking, railways, harbours, 
works and other leal and jicisonal jufipeity, and also all powers, 
authorities, privileges, e\eniptions, rights of action and other rights 
and interests of the dissoh^id company, subject, however, to the 
contracts, obligations, dehls and liahilities of that company; and 
all such property, jioweis, rights and interests may be held, used, 
exercised and enjo\t)d by the anialgamatod comjiany in the same 
manner and to the same extent ns might Iiavo been done by the 
di^solv(*d compnny hnt for llio amalgamating Act (a). 

1437. All spi’cial Ads affecting the dissolved company and its 
niul(,rtaking and m force at the, passing of tho amalgamating Act 

T’liis provision is iiiado in view of tlic tact that by tlio special Act of one 
or more ot the companies authority ^nay be given to (leinaud tolls over a 
li action of a mile as over a lull mile {ibid.). 

{k) 26 A. 27 Vict. c. 92 Tins date is the date of tho passing of the 
Aet. 

(/) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 36 ; that is, the 
provisions of ibid.. Part V., namely, ibid., ss. .36 — .“>5, inclusive ; see the 
text, infro, pp. 70S »cq., post, and see p. 623, ante. 

(m) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 37. 

(n) Ibid , B. 38. The X company agreed with the Y company to run over 
a part of the Y company’s line, paying to the Y companv a definite rate 
of toll below the ordinary amount : the X company’.s railway was subse- 
quently amalgamated with other railway.^, £W also was tho Y company’s 
railway ; and it was held that not only trallic originating on the X company's 
railw^ay. but also trallic which came on to that railway, might pass over'the 
agreed part of the Y company’s line at the agreed rates {Lanoashire and 
Yoikshire Rail. (Jo. v. Rast Lancashire Rail. Co. (1856), 6 H. L. Cas. 792). 
Rut where the X company obtained general running powers over part of 
the Y company’s railway, and alterwards amalgamated with the Z 
company, which by agreement had limited running powers over the same 
portion of the Y com]»any’s line, it was held that theamaAgailiated company 
had no greater rights than weie possessed by the Z company prior to 
amalgamation oa regards bringing traffic from their line on to that of the Y 
company {Great Central Railway v. MidlandBailway, [1912] 1 Ch. 206, C. A.). 
A* to when a railway “ belongs ” to a company, see Tool v. Great Weetern 
Rail. (Jo. 1870). 22 L 781. 
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Sect S remain in fore® except in so far as varied and repealed by tliat Act ; 

Aiaalfifama- all rights atid powers conferred by such Acts on the dissolved 

tion^. . company may be exercised by the amalgamated company in respect 
of the undertaking of the dissolved coiupany ; and all such special 
Acts must be read as if the name of tho amalgamated company were 
substituted therein for the name of the dissolved company (o). 

Transfer oE 1438. Except ^s otherwise provided by the special Act (yj), all 
a'^^autieB*' debts and money due from or to tho dissolved eoiiipany must bo 

® ‘ paid by or to the amalgamated company ; and all tolls, rates, duties, 

and money due under any Act relating to the dissolved company 
from or to that company must be paid by or to the anialgainated 
company and are recoverable from or by the amalgamated company 
as if tho amalgamating Act had not been passed {q). 

ContractH, 1439. All deeds, mortgages, bonds, covenants, contracts and socuri- 
auafiabillilcs dissolved company which are in foi-ce at Llie tinu! of 

aniulgaimitiou, and all obligations and liabiliLu's incurred by or 
to it before the umalganiation or wloch iniglit have ariscui in 
relation to it but for the amalgamaiiosi, are as valid and of full 
force and elTect as if the amalgamated company were the dissolved 
company (r). 

Contracts 1440. Where the dissolved company has under tlu' powers of anv 
laud"****^ special Act entered into any contract in respect to the purchase, 
taking, or using of an.y land, and tho contract is in force and uncom- 
pleted at the time of amalgamation, such coiitiact must be completed 
111 all respects as if the amalgamated company iviae the dissolved 
company («). 

Purchase ami 1441. Any special Act relating to the dissolved company, end any 
oilmr Act With reference to the payment of money for the purchase 

(0) Railways Clauses Act, 1863 (26 & 27 Viet c. 92), s. 39 .V sju'c-iMl 
Act amalgamated the undertaking of a dock company uitli th.it, ol u 
railway company, and provided that the undertakings should Tii ncc- 
lorw.'ird bo one undertaking, i.e., that of the lailw'ay company : jt also 
provided that the special Acts of the two companies should continue io 
apply only to those portions of the undertaking to which they would have 
applied if no amalgamatipn had taken place ; and the Railways Clauses Act. 
1803 (20 & 27 Viet c. 92), Part V., was incorporated. Before the amalgama- 
tion, the docks had been supplied with water by tho H corporation, but, 
after the amaJaaiiiation, the company ceased to take this water and supplied 
the docks from a source acquired by it for railway purposes. Tn an action 
by the H. corporation for a declaration that it was ultra vires lor tho com- 
pany to supply the docks trom this source, it was held that the special Act 
created a complete union of the two undertakings, and that the company 

, was within its powers iu supplying tho docks with water in the maimer 
-complaindd of {A.-G. v. North Eastern Railway, [1906] 2 Ch. 67fi, C. A.). 

(p) As to the meaning of special Act,” see p. 022, ante. 

Iq) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s. 40. 

(1) Ibid., s. 41. Contracts made by the dissolved company are binding 
on the amalgamatjid company {Edinburgh and Glasgow Rail. Co. v. CaitipbeTl 
1863), 9 L. T. 167, H L.). 

(n) Railways Glauses Act, 1863 (26 & 27 Viet. o. 92), s. 40. As to the 
effect of amalgamation on an agreement made by a company with a land- 
owner that he should withdraw opposition to a Bill in Parliament, see 
Capper v, Lindffey {Earl) (1851), 3 if. L. Cas. 293 ; Lindsey {Earl) v. QhaA 
Noiihsrn Bail Co. (1853), 10 Hare, 664. • 
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of liiiuls or any intt'rost therein, or for compensation or on any other 
account, must he road and construed as if the araa 4 ;araatod company 
AstVe the company named in such Act; and such money, and the 
sticurities upon which it may hc! invested and the dividends thereon, 
ijiust be dis2JOsed of and ap2)li('d in pursuance ot sucli special Act( 0 . 

#• 1442. All rights of action accrued before the time of amalgamation 
and (uiforceable at that time l)y or against the dissolved c()mi)any 
may Ixi enforced hy or against the amalgamated comiiany as if the 
amalgamating Act had not bcicii i)assed and as jf the amalgamate<l 
coni2mny were the dissolved com2)any (tt). 

1443. No action or 2 )rocecdmg at law commenced hv or against 
llie dissolved com2)any he.fore the tniie of amalgamation, and then 
[>• iiding, IS abated or in any way pi‘C]udicuilly all'octed by thti 
amalgamation, hut may procoi-d by or against the amalgamated 
C(nn2)any ; and any jiorson committing an ollencis ag.iiriKt tlie 
2 )iovjsioi>s of any S 2 )ccial Act rrdaijng to the dissolved C()ni 2 )anr 
may ho proseeuted in the same manner and with all the same 
conseqiienc.es as if tin* amalgamating Act Icid not Ixs'ji 2 ‘assod and 
us if the amalganiated com2>any weio i.lenlical with llie ilHSolved 
conq^any (/>). 

1444. Every submission to arhitiation under which a nderonce is 
pending and imjoinplele at the time of amalgaiuation, and every 
award then in fous‘, is as valid and etYectual for or against the 
amalgamated company as it w’ould have been for or against the 
dissolved com 2 )any {<•). 

1445. All works which th(‘ dissolved company wms at the time of 
amalgamation authorisi'd or bound to execute, and wliieli were then 
incomplete, may or must, as the case may ioi2uire, ho executed or 
com2deted by the amalgamated comininy under the same 2’owers, 
lights and conditions as we^’o eonfeired on or im2)osod u 2 ion tho 
dissolved coni2)aiiy (</). 

1446. All ofticers (c) and jicrsons wdio .at the time of amalgama- 
tion have in their po.sscssion or control any books, documents or 


{t) Kailways Clauses Act, 18(i3 (20 As 27 Viet. c. 92), .s 47. 

(а) Ibid., fi. 42. Where before dissolution tho plaintiir had l>eeii per- 
sonally injured on the dissolved company’s railway by that coiujiany’s 
negligence, it was held that such company remained hahle m an action 
for damages brought after the amalganmtioii (Smilh v. lidiiibu-^gh anil 
Glasgow Jiail. Co. (1806), 4 Maeph. (Ct. ot Sess.) 302). to tho ellept 
of amalgamation upon the liability of a surety, see title Guarantee, 
Vol. XV., p. 600 

(б) Railways Clauses Act, 1863 (26 &; 27 Viet. c. 92), 43. Although 

the special Act contains no 2 M'Ovi.sions sivS to actions commenced by th(» 
dissolved company, such actions may be continued by the amalgamated 
company without any order to that ellect {West llarllemol Harbour and 
Bail Co. V. Jackson (1867), 36 L. J. (cn.) 189). 

(o) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), s It. 

(d) Ibid., s. 45. 

• («) As to who is an officer ot the company, see Ifm// v, Cobbold (1874), 

• 30 L. T. 597 ; see also Hv Wansbeck Bail Co, and Trowsdale (1866), L. R, 
i C. P. 269. 
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ofTiKjtfl of the (lissolvotl company aro liable to account for them and 
must deliver them up to the amalgamated comi)ai)y, or to the peraon 
appointed by the amalgamated company to rectdve them, aw if sutdi 
oJlicers or perHons had btHiii appointed by, or become possessed of, 
such propel ty for the amalgamated company (/). 

1447. All clerks, officers {(f) and servants in tlie employment of the , 
dissolved company at the time of amalgamation thereupon become 
llie ch'ilvs, officers and servants of the amalgamated eompaiiy on 
ilut saimi conditions as to service in their new empioyment as they 
would liave been jf the amalgamation had not taken place (//}. 

1448. All hooks and documents which would have been evidence 
in any matter for or against the dissolved company are iidmissihle 
as evidence in lespeet ot the same or like matters for or against the 
iiiiialgainated company (i). 

1449. All regular rcsolnli''iis of any general meeting, or of the 
diiv'ctors, or of a committetj ol the lioard of the dissolved company, 
reiiiain in !'oice notwithstsinding the 'lissoliition, and apjily to the 
ainalgainah'd company unlil th('\ are (iuly altered or revoked by or 
with fhe authoiily of tlia ainalgnnialerl company (,y). 

1450. AU calls mado by the dissolved company and not paid at 
the time of aninlgam.ition are jiayahlo to and may la* recovered hy 
the aiiialgimiaU'd compiiny (A). 

1461. All registeiH, hooks and eei tilicates, relating to the shares, 
stock, securities or sliaieholtlers of the dissolved company, wliieli 
uie v.ilid and suhsisting at the time of nmalgamation, coiilinue 
to he valid and subsisting and lia\e the same operation and effect 
as liefore the dMsolution, unless and until new registers, books or 
cerlilicates ai'e siihstituted for tliein : and all transfers and otlmr 
dealings wiili stock or shares made before the dissolution, but then 
nicoinplote, have the same operation and elfeet as if made after the 
dissolution (I). 

1452. All 1)} e-laws, rules q,nd regulations ol the dissolved 
company eoiitmue in full force notwithstanding the dissolution, 
and may bo enforcecl hv the amalgamated company, as if they had 
been originally made l)y the aliialgamated company, for twelve 
months from llie time of amalgamation, or until other bj^e-laws, 
rules 6r regulations are duly made in their stead, whichever event 
liist 1 lap pens (/a). 

' if) Uailwaya (’lausos Act, Js03 (2(5 A 27 Viet. c. 92), b. 48. 

(a) Soe note (c), p. 709, anie. 

(A) Railways (Causes Act, 1863 (26 & 27 Viet c 92), s, 49. 

(t) Jbid., B. .'>0 

(j) Ibid , B. 51 

{k) Jbid , 9. 62 The amalgamated company may bring an action for 
calls againHt*a wiK-ireholder of the dissolveii company {Cork and Yoiighal 
litiil. Co. V. Pate) non (1856), 18 B 414), hut not unless there has been a 
complete and legal amalgamation {Midland Great Western Railway of 
hehmd v. Leech (1862), 3 H. L. Cas. 872). 

(/) Railways Clauses Act, 1863 (26 & 27 Viet. c. 92), b. 63. » • 

(la) Ibid , s. 54. • 
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1453. The dissolution ,‘ind anialgamjition, and tlie anialj^amatirig 
Act and the provisions above roferied to (?/-), are all subject and 
without prejudice to anvthing done, suffered or contirmed before 
the time of amalgamation under the j)owers of any special Act 
relating to the dissolved company; and all rights, liabilities and 
claims incident thereto sre as valid as if the dissolution had not 
.•taken place; and in rolation to such rights, linbilities and claims 
fhe amalgainati'd company j’eprcbciits the dibSol\( 3 d company to all 
intents and purposes (^o). 


Slot. J. - Ltuistnij, 

1454. It is unlawful for any railway company to lease a, raihvay 
except under the authority of a jirovision in an Act of Parliamcnid />'); 
.ind any agreement which in eflect .unouiits lo the grant of a lease 
IS invalid without such authority ( 7 ). 

If an Act of J^irlnunent authorises a lease to bo granted by one 
company and accepted liy another on terms to he .‘tgieed upon, and 
firovided that the Ihiard of Trade has given a certificate that certain 
requirements have been fulfilled, no lease or agreement lor .1 lease 
IS binding until such ccrtilicaLe has been given (r). 

1455. W’lioro a railway coinjiany is authorised by a .special Act 
to lease a railway, the lease must contain all usual and proper 
covenants on the part of tlu! lessee for maintaining the railway 
in good and ellicient repair and worKiiig condition during the teriii, 
and for so lea\ing it at the end of tlie form, and it must also con- 
tain such otlier conditions and (jovciiants as are usually inserted in 
such leases (>}). 


(«) / c., Kailwaya Clauses Act, 180, *J (2(5 & 27 Vict. c. !)2), J*.ii t V. (.ss. ;j(i 
— 55) ; SCO ])p. 700 et aeq., ante 

( 0 ) Railways Clauses Art, 1803 (20 9>c 27 Vict c 02), s .75. 

(p) East Anqlian Railways ('o. v Eosfn n Coinilies Rail CV> (IH5I), || 
C 13. 775 ; and, generally, .as to ac(>a alha rues, see pp. 027 r.t seq , ante. 
As to leases under powers, sec title l.(.vM)i.onD a\i> Tknan j, Vol. XVI II , 
]>. 340. Not even with the as.senl. of all the sli.arelioldcrs can a company f, ike 
a lease of a r.ailway from another company, and any eontiact lor sneh pur- 
pose IS idfm vires and cannot he enforced {ihid ) By the Railwa.y (.Sales 
.ind Leases) Act, 1845 (8 iV 0 Vict c 90), it was providcil that no company 
hy vu'tne of any powers contained in any Aet yiassed in the si'ssion of 
should grant or aei'ept the sale or le.'i.se, of any railway except under the 
authority of a distinct provision in boinc Act of ParJiamenl. to that cfleci, 
specifying by name t.lio raihv.iy to be so bold or loa.sed and the company by 
which such sale or lease might be granted or accepted. 

(q) Reman v. Rafford (1851), 1 Sim. (nt. s.) .550 

(r) Kent Coast Rail. Co. y London, Chatfunn and Dover Jiail Co. (1868), 
3 Ch. App 656 

(«) Railways Clauses Consolulalion Act. 1845 (8 &0 Viet. c. 20). s. 112. 
Under an agreement by lessees ot a railway to work the railway “efli- 
ciently ” they are bound to work it so as to secure the agreed benefits (,o 
the lessor, but they are not iiecessaiily bound to work il so as to secure tlio 
greatest possible gross profits ( West London Rail. Co. v. London and North 
Western Rail. Co. (18.5,‘3), 11 C. B. 327, Kv. t’h ). As to the meaning of 
“ efficiently,” see East London Rail. Co. v. London, Brighton and South Coast 
Bail. Co. (1876), 2 By. & Can. Tr. Cas. 413; Sheffield District Rail. Co. v. 
'Gregt Central Rail. Co. (1911), 14 Ry. & Cun. Tr. Cas. 299 ; and see p. 706, 
arde. The provisions of the Act as to leasing do not apply to railways 
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1456. Sncit a l<!ago entitles the lessee to tlie free use of the 
railway coTn])rise(l therein (/), and, during the continuance of the 
lease, all powers and privileges of the lessor with regard to the 
possession, onjoyiuout and management of the railway, and wifilt 
regard to the lolls to be taken thereon, may ho exercised and 
enjoyed by tho b^ssoe subject to the same regulations and restric- 
tions as governed llie lessor (a); and tlie lessee is with respect to^ 
Hucii railway snbjt'cfc to all Ihe oliligatioris inn)08ed on the lessor 
liy Ihe siiocial Act or theChiuses Acts (.r). 

1457. Whero, under tho terms of sin authorised lease, the lessi'o 
compiiny is hound to provide for the proper working of tho loused 
isulway, any person intercBted in the trallic on that railway and 
injured by the failure of tlie lessee to work it properly is entitled 
1 (/ prefer a complaint against tho lessee of the denial of reasonahlo 
t.u'ihtioB (a). Jiiit where the lessor company continues liable to 
• K(‘cute such works as may from time to time bo required under 
llio autlionty of Parliament lor the working and use of the rail- 
w'ay, it is liound to alVord such rcn«onabJc facilities as depend on 
the execution of such works (b). 

SncT. 5. — Voohng Agreements. 

1458. With tho object of avoiding competition (c), an agreement 
known as a pooling agroomout ” is frequently made between cjoni- 
])aiiies which are the owners of competitive lines. J\y such an 

<’on‘?trucn'(l under tho llaihAavs Oonstniclioii Facilitios Act, ISOl (27 & 28 

Viol o 121), R :n. 

(0 Wh(‘ro MU Mulhojisod jigrooinont gives one company the powor lo 
umiK Mini niMintMin (lie railway ot another ooinp.iny, tlio iii.sr oomi>aiiy has 
Iho nglil, lo tho oNclusivo po-ssossion of tlio r.iilwa v MautHtonr', 

'/'onbifihfe JutiL Co v London, Cli'ilham nnd Dover RaiL Co, (1870), 
II (’ll IK (ilVi). 

(n) In ,1 lo.iso of a raiJwayand “all nglila, pow ors and privileges in relation 
ilioiolo,” ilio lighlsol llu' lossois under .in agioiincnt with a. thud corapaiiy 
.lie aoqnirod hy llio Icihoos (ITc*/ London ILifl. Co. London ami North 
Wrdon Ru’d Co (IS, VI), 11 B. 3,‘17, K\. CJi. ; London and South T' eateui 
Rod Co. V Soidli Rnuteiti Rail (Jo. (1853), 8 Kxch. 581). 

(.»■) llailwa>s ('l.inses Consohdaiion Act, 1845 (8 A 0 ^ict. o. 20), s. 113. 
An to tho (dau'io.s \ois, soc pp» 022, 023, ante. As to the construction of a 
lease ])ro\ uiiiig foi tlie payment to tho lessor company of a mileage propor- 
tion of thioiigh Irullic', *<00 Salirhvrt/ ami Dorset Junrtuni Rad. Co. v. 
London nnd South llJeslern Rnd. ('o. (1878), 3 Ry. & r.m. Tr. Cas. 314. 

('0 \Vtdhinson v ^Vrexham, Motd and Connah's Quay Rail. Co. (1870), 
3 ily. & Can. Tr Cas. 104. The *’ rcasonablo facilitk-s ” are such as are 
loquiioil by tho Railway and Canal Traffic Act, 1854 (17 & 18 Viet. o. 31), 
s. 2 ; Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 25 ; sco 
title (^MirnniiS, Vol. IV., iip. 0.5 et se.q. 

{h) London ami South Wevtem Rad. Co v. Staines, WoKingluiem atvl 
iro/. ing'Rnit. Co ( 1 877), 3 Ry. & Can. Tr. Cas. 48, in winch it was held that, 
the lessor company w'a,s bound to provide such works as new .signals, made 
nf'ccssary hy tho introduction of tho block system, the failure to provide 
which would have rendered the lessee hahlc m a penalty ; and see p. 093, 
ante. , , 

fc) As to agreements to avoid competition, see p. 703, ante; and see 
Dare v. London and North Western Bail. (Jo. (1861), 2 John. & H. 80, where 
Wood, V.-C., points out that competition may be ruinous to a company 
iiii'i still not tend in the end to bemdit the public. As to workipjjj (igree% 
;.,fncrally, see pp. 703 ei seip, ante, * » 
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I 

agroement tlje companies, parties thereto, agree that the gross Skct 5 . 

roveniio arising from the competitive traffic shall bo divided between Pooling 

tl^em in agreed proportions. Such an agreement is not illegal (d) ; Agree- 
but a pooling agreement with regard to the revenue to be derived 
irom traffic on a railway not yet in oitisteiico iior authorised by 
Parliament is invalid 

' Bkot. 0 . — Uailiratf Clrathnf House. 

1459. Before 1850, a Committooappointiiil by the boards of several Ciojirini? 
^llil^^ay companies o.xisted lor the ])urpose of facilitating ihrough traffic system 
over their railways under mutual arrangomonis which were known 

ns the “clearing s}stf'iii.” In 1850, this Clearing Committee, whose ilaiiTay * 
office was known as tlui “ I tail way Clearing House,’* was formally cU'anns 
recognisc'd by Act of rarliament and was given power to sue and be Oouv. 
su(‘il ill the name of its bi'cretary (J ). 

1460. Anycom])any wliich was not a party to the clearing system. I’-hOls lo 
in 1850 may hceome a party to it with the assent of tlie Clearing 
(kuiimittee by rc<|uest (//). Any company which is at any tiiiK! a ^ ‘ 
party to the ck'ariiig s\st(*iii may by noliee cease to be a parly (//); 

and any comiiany may be compelled to ceasi^ to be a pai ty to tlie 
el(‘ariiig system if not I<‘ss tliaii two4hij*ds of llio inenibeis of the 
Committee presemtat a meeting specially snmmoiu'il for tlaj purpose 
ugr((5 to give such coinjiany notice to retire (,0. 

1461. Fiuch company which is a party to the tloaring system is 
cntitk'd at all times to be reju’t'souted on the Clearing Conmiittee 

by one delegate appointed by the hoard of that company; but the ('uinllnn*. 
acts of the CouiiiiiLlee arii not invalidated by the fact tliat at any 
meeting any com puny is unrepresented (4:). 

1462. The Clearing Committee must moot at least orico a quarter, 
and at any other time fixed by the aecretaiy at ilie request of the 

[d) Hare v. London and North Wohtci n Kail. Co. (18t)]), 2 .lolai. Ar H 80. 

'I'liis is a decision of Wooil given witli some hesitation ; but U h.is 

iievei been taken to a Jiighcr court, and is considered to be a eorroct st.ite- 
inent of the law. Previous to this decision there was coneidoiable 
yonoe of judicial opiiiion on tlio subject. In Shrewsbui ;/ tind JJirmnt'jiirtnt 
kail. Co. V. London and North WeUern Hail. Co. {larA)), 2 yi lie, & IJ .‘{‘J-l, 

Ijord CoTTENiiAM, L.O., dccnled in favour of the legality ol such an ayiec- 
nient, and the Court of Queen’s Bench, in S. C. (1851), 17 Q. B. 652, uplu-ld 
Ills opinion. In S. C. (1853), 4 De G. M. & G. 115, C. A., 'J’uunkr, L .J , 
however, considered such an agreement to be invalid. As to the ti iiiii- 
iiatioii of a pooling agreement, see Jihi/mnei/ Railway v. Breconand Merthyr 
Tydfil Juiudion Rauway (lOOU), 69 L. d. (Cir ) 813, C A. ^ 

(c) Midland Rail. Co. v. London and jS oUh Western Rail. Co. (1800)^ 

L. li. 2 Kq. 524. 

(f) Railway Clearing Act, 1850 (13 & 14 Viet. c. xxxiii.). Preamble, 

Ks. 1, 20. The Act is elasscMl as a local Acf, but it is provided that it to 
bo deemed a public Act, and as such to be judicially noticed (i&id., s 2S) ; 
and see title Statutes. For an account of the working of the Railway 
Clearing House, see Encyclopaedia Biitaniiica, 11th cd , Yol.*II., p. 477, 
title ” Clearing House.” 

{g) Railway Clearing Act, 1850 (13 & 14 Yict. o. xxxiii.), o 2. 

(A) Ibid., 8. 3. 
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chairman or of any two members. A quorum consists of ten 
inemliers, and, unluHS otherwise provided, all questions are decided 
by a majority of the votes of those present, the chairman having a 
casting vote in case of an equality of votes. Six days’ notice of the 
Irusiness to be brought before any meeting must he given to every 
company jiarty to the clearing sy.stpm { 1 ). 

1463. 'I’ho chairman is elected at an annual general meeting** 
of tlio Clearing (Joniniidee in March, and holds olUce till the 
nexi annual graieral ineeling unless he dies, or resigns, or is 
removed by a general meeting sp(3Cially summoned for the jmrjiose, 
in any of ^^}nch eases anotlier per.son may be elioseii to lill the place 
till the end of the period. If llie chairman is absent from any 
meeting the members e^ the Committee iiresent may cboose one 
of their number to be cbairiiian of that meeting. The chairman 
need not one of tlie delegates of the companies parties to the 
clearing sysLmii, hut if he is not a ({(‘legate he is not entitled to vote 
on any question except in the case of an ecpi.ilitv of votes, when he 
has tlie casting vote (/a). 

1464. A socretary must he ajilxiinic'd l)y tlie Clearing Coinmito', 
and may be removed by it at anytime and another appointed (a) 
A treasurer may also be similarly appointed (o). 

1465. Any moM(*y received by tlie Clearing CommitLei' is liebl 
by it as trustee for tlie coinjiany or companies to whom tlie Com- 
mittee decides it LS payable; but no ineinlier of the Coinnnttet‘ ih 
personally liable for the loss of any such iiiom^v unless it is lost 
oNvmg to his misconduct (p). 

1466. Tlio accounts of the (*l(‘aring system, the balance due to 
and from the soviiral companies iiarties thereto, and tiu; contribu- 
tions of siicli com])anies to the funds (jf the clearing system are 
settled and adjusti^d by tlie secretary, and in case of any difference 
respecting any such accounts the (lecision of the Clearing (\nn- 
initlee is limil and i*oiK‘lusive(f/). 

1467. All ex])onsea and charge.s aro paid out of the funds of the 
clearing sy.stein,and the menibers of the Clearing Committee and the 
seerc^tary are completely indemnified by the companies parties to 
the system (r) against any iiersonal liability for anything they or he 
may do or omit to do in tlmir oilicial capacity. 

1468. Any sum which the Clearing Committee may decide to he 
.payable by any company, either to any other company or on account 
of tlie clearing system, may he recovered by action in the name ol 


(t) Railway Clearing Act, 1850 (13 & 14 Viet. c. xxxiii.), s. 6. 

(m) Ibid., sa. 7, 8. 

{n) lbid.% fi. 4>. 

(0) Jbtd., s. 10. 

Ip) Jhid., 8. 11 

(q) Ibid., s. 12 ; and, as to the conclusiveness of a decision by secretary 
or Committee, see Jienson v. Dunn (1871), 23 L. T. 848. « 

(1) Railway Clearing Act, 1850 (13 & 14 Viet c. xxxiii.), s. 13. * • 
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the secretary whether such company at the time of* the decision is 
still or has ceasod to be a party to the clearing system («)• 

1469. In any such action i)roof that the Clearing Committee 
decided the sum in question to be payable by the defendant and that 
the defendant w^as at the tiiii« of such decision a party to the cleai jiig .ict i^is^for 
system, or that it was a party at some previous time and that the iccommv uf 

• sum W'as decided to be payable in resjiecl of maitc'rs happening i'uuifdut). 
while it was a paity, is conclusive in favour of the plaintilf unless 
the defendant can establish a plea of satisfaction. A plea denying 
that the plaiiitilf is secretary is inadmissible (t). 

1470. The Clearing Committee is bound to cause minutes of all Minnies of 
its proceedings and orders to he entered in its hooks, and also 

notes of all appointments made, and copies of all contracts entered 
into, by the Committee. Every entry in such books pin porting lo i>\idcuce. 
he signed by the chairman of the meeting at whicli siicli pioeeedmgs, 
orders, apiiointments or contracts took place is admissible as 
evidence in any court wilhout fuither proof ; and at the tiial of any • 
action, as soon as it is jiroved that a company is or had at some 
relevant time beeai a party to the clearing s>stem, the books of llui 
Committee are primd y in /('evidence of the I ruth of all matteis therein 
stated (a). 

1471. In all legal proc.eedings, the, companies jiarties to the ch'iiring I’m lies 
system may he, desci died colloctivelN as “ the companies paitii's to llie 
clearing system mentioned in <he Kailway Clearing Act, 1850 ” ; and 

tlie Clearing Committee iiiav bo described as “The Clearing Com- 
mittee mentioned in the Hallway C’learuig Act, lH50’’(/0. The 
secretary may be desci ibed as “A. Jh, secreiaiy to the Cleaving 
Committee, and now named by virtue of the Itailway Clearing Act, 

1850 "oA ; and in all legal proceedings the name of the secretary is 
used to rejiresent the Cleaiiiig (kimmittee (</). In regard to criminal 
proceedings the property of the (Jomnnl1(M} is deemed to he the’ 
jiroporty of the secretary, and a siM'v.iiit of (lie (Amimitioo is deenn-d 
to be a soivaiit of the secretaiy (</). No proceedings abate or aie, 
aflected by the death or removal of the secretaiy for the time being (f ). 

1472. All notices and re/piisitions by the Clearing Comimltee, or Sdvuc'.-f 
by any coinjiaiiy, aic suthcient if signed liy the secret.iry of the 
Committee, or by the secretary or other oJlicer of such conipany, 

as the case may he, and may be sei ved by post {J ). 

(«) Railway dealing \et, 18.'i0(i;i&’ 14 Viet. c. xxxiu.), s 14. A hum 
of declaration in sneli aclioiis is given ni ibid., s IH .md Sein'd. As 
statements of claim and other ])]e.idmgs, see title \ oJ. AXIL, 

pp. 440 eltttq. For an example of un action against sim ties for^lie sums 
<iue under the Railway I’learing Aet, 18.'»0(I3 14 Viet. c. xxxui.), b> a 

railway company, sec Henson \ Dinin (187J), 2Ij L. T. 848 

(t) Railway Clearing Act, ISoU (13 X, 14 Vict. c. xxxui.), ss. 10, 17. 

{ a ) Ibid ., S8. 18, 10. 

(b) Ibid ., 8. 24. • • 

(c) Ibid ., a. 25. and Sched. 

id ) Ibid ., 88. 20, 21, 22. 

(e) Ibid ., 8. 20. 

\ (/) Ibid ., a. 23. 


715 

t * 

Sl'.CT. 11. 

Railway 

Clearing 

House^ 



716 


TIailwavs and C\nat.s. 


Pfct. 7. 
Arbitration. 

Ajlrri’nioiit 
ty refer. 


' Sect 7. — ArhUrationQi). 

1473. Any two or more railway companies may, by writing untlor 
their common seals, agree to refer to arbitration any existing ^r 
fiitiiro matters of difference between them whicli they may lawfully 
settle by agreement between themselves ; and they may delegate 
to the arbitrator any power to determine all or any of the terms of 
any contract to be made between the companies which the directorai^ 
)mght lawfully delegate to a committee of themselves (/O- finch 
agreement may be from time to time added to, altered or revoked, 
l)iit only ])v all the companies parlies thereto, by writing under 
their common seals (?). 


Binding eflfe<‘t 1474- Such agreements or references are binding upon the com- 
of agreement, panics parties thereto O'), and full effect must be given by the High 
Court to all such agreements or references and to all awards resulting 
therefrom ; and process may issue against tlie property of any siicli 
company to enforce tliem (f ). 


Oii'fter of 147f By any such agreement le refm-, the jurisdiction of Ihe 
jiniMlicfion C'onrt is ou*sted,'oveii though the nvuLer in dispute is a proper oim 
of the court, for the deci.sion of the court (/). Jbit, whore none of the parties lo 
the agreement insists on the right to go lo arbitration, tlie cf)urt has 
jurisvlictiou; and if the point is not raised in the court of fiist 


{(j) As to the law of ailiitratinn in general, see title Ariutkation, Vol. T , 
pj) 438 et iieq. 

(h) hallway rompauios Aibitrntion Act, 1859 (22 A- 23 Vhet. c 50), « 2 
In tho Act tlio expicssioii “lailway coinpani'’s ” ]n(‘lndp« all jicrsons, wlio 
own or leape.and all contractors who ivoik, any r.Tilway upon wIikIi steam 
jiov^er is used (ifud , s 1) The provisions ot the Arhitialion Act, 1889 
(.52 & 53 Vict c. 49), .npply to all piocecdiugs under the Railway rom- 
pajiM’s Arbitration Act, 18.59 (22 & 23 Vict c. 59), except in so f.ir as I lie 
jnovisionR ol tJie latter Art aio irieonsistent therewith (.\rhitration Ai‘i, 
1889 (52 vV. 53 Vict. v. 49), s. 2t). Railway companies liavc 'Uily powet fo 
refer tlieir diflereiicea liotween one another to arbitration under the 
Hall vx ay Vouipanie* Arbitration Act, 1859 (23 & 23 Viet e 59) {G)rnt 
lI'esiCMi liati ('o. V. Waierjoid qud Ltmnink Hail, ( o (1881), 17 Ch 1). 
493, C. A , yer Votton’, L J , at p. 510) ; and see pp. 718, 719, past 

(i) Railway Companies Arbitration Aet, 1859 (22 & 23 Vii’t. e 59), s 3 
^\’]lCIe Ihcro wms an agiecinejit between two eonipaiiics as to riinnin;: 
])owers and other matters, a clause therein providnif/ tliat any difTerimce 
slioulil bo refcired to arbitration, one of the eornpanics gave notice ro tin- 
othdr to terminate the agreement., and it was held that in tho absence of 
any provi.sion in the agrcmneiit us to its termination, or as to the time ol 
its duration, the jigTecmcnt was permanent .and the notiei' invalid {Jduvclhi 
Hailway and Dock (Jo. v. ].ondon and Nodh [Ventern Hail. (Jo. (1875), L R. 
7’1I. J;. 550). 'J’licrc is no analogy betwMieii siieh an agieeinent and a coii- 
tiact of, partnership or of servico (rhid , per Lord Oaiuns. L C.. at p. 659). 

(j) Railway roTnpaiiieii Arbitration Act, 1859 (22 A; 23 Viet. c. 59), s. 4. 

(A) Ibid., a. 20. As to enforcing awards, see title Ariutkation', Vol. 1., 

p. 473 • 

(0 Walford and Hiclimnsicorth Hail. (Jo. v. London and North Wrskrn 
Itnil. Co. (1869), dj. R. 8 Kq. 231. JJut where the agreement is ultra vires of 
the companies, or one of them, the court will interfere at the instance of a 
eharoholder in such •■ompany and lestram proceedings under an arbitration 
agreement (Mtiunsdl, v Midland Great Western Railway {of Ireland) Co, 
and Great Northern and W estem (of Ireland) Hail, Co. (1863), 8 L. T. 347).» 
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instance it cannot be taken in the Court of Appeal (w). Where, 'SKfeT. 7. 
however, there is a statutory provision in an AH of any of the Arbitration 
companies that disputes are to be referred to arbitration (as when 
an agreement to refer is scheduled to such Act), the court has no 
•jurisdiction and arbitration is the only way in which any such 
dispute can be settled (a). AVhere an agreement provides for the 
reference of disputes to a standing arbitrator to be appointed as 
agreed and no such arbitrator is in fact over appointed, the juris- 
diction of the court is not ousted (o). * 

1476. When the companies parties to such agreement so agree, Aibitrator. 
the reference is to a single arbitrator (p) ; otherwise the reference 
is to as many arbitrators as there are companies, each company 
appointing one arbitrator by writing under its common seal and 
giving notice of such appointment to each of the other companies (7). 

If any company fails to appoint an arbitrator within fourteen days 
after being rerpiested in writing so to do, the Hoard of Trade may 
appoint {/■). 

If }iny arbitrator dies or becomes incapable or unfit, or for'seven Appomfment 
consecutive days fails to act as arbitrator, before the matters referred of new 
are determined, the company by which he ^vas appointed must l>y 
writing under its common seal aiijioiiit an arbitrator in Ins place («) ; 
and, in default of such aiJpointment for fouiteen days after rerjmsst 
in writing by any oilier company party to the agreement, the Hoard 
of 'rr.ide may appoint (/). 

A company having duly appointed an arbitrator lias no jiow’pr to Revocation of 
rev('ke such apiioiiiiinent WMthout the consent in w'riting under its appointment, 
common seal of every other company party to the agreement (a). itrator. 


1477. Where two or iiiort' ai bitrators are appointed, they must Umpiic. 
a])\))int an umpire, and if tiie\ fail so to do within seven days after 
llie reference to them the Boaid of Trade may appoint (//). 

If any such umpire dies or becomes incapable oj- unfit, or for Appointmtnt 
seven consecutive days fails to .act before the mutters referred are ofnpw 
determined, the arbitrators, or fiiiling them the Board of Trade, m5,y 
appoint an umpire in his plnee^^-). 


1478. Kverv arbitrator nr umpire appointed in the ])lrtee of a Foweis 
receding arbitrator or imipirG luis the same power and autlionlv new 
as Ins predeeessoi (d). 


1 >‘ 


(w) London, Chatham and Dover Hail. Co. v. South Eastern Bail. Co. 
(1888), 40 Ch. D. 100, C. A. 

(m) Caledonian Bail. Co. v. Oreenoek and Wemyss Eat/ Bail. Co. (1874), 

L. R. 2 Sc. & Div. .347 ; Yool v. Great Western Bail. Co ( 1870^, 22 J.. T. 781. 

(o) Wolverhampton and WalsaU Bail. Co. v. London and Sorih-Western 
Bail Co. (1873), L. R. 16 Eq. 433 

(•p) Railway Coiupaiiies Arbitration Act, 1859 (22 & 23 Vict^c. 60), a 5, • 

(q) Ibid., ss G, 7. 

(r) Ibid., s. 8. 

(«) find., a. 9. 
it) Ibid., a. 10. 

(a) Ibid., a. 11. 

(h) Ibid, an. 12, 1.3. 

(c) Ibid., 14, 16. 

(d) Ibid , s. 16. 
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1479. Where (two or more arbitrators do not agree on their award 
within thirty days after reference is made to them, or within such 
other time as may be agreed on by the companies, all matters 
referred, upon which they have not agreed, stand referred to thc^ 
umpire (e). 

1480. The arbitrator, arbitrators, or umpire may require any 
company party to the reference to produce as evidence any docu- 
ment in its possession or power which the arbitrator, arbitrators, 
or umpire think necessary for determining the matters in question, 
and may examine witnesses on oath(/). 

Except as otherwise agreed by the companies, the procedure in the 
reference is in the discretion of the arbitrator, arbitrators, or 
umpire (^), and they may proceed in the absence of any company 
which has had notice of any proceeding (h). 

1481. Several awards may be made on different parts of the 
matters referred, oacli of tvliich awards is binding as to the matters 
to which it extends (/). 

1482. An award in writing, made within thirty days after the 
matters in difference have biien referred, or within sucli otlier time 
as may be agreed on by tho companies, is binding and coiicliisivo on 
all parties (k ) ; but, unless otherwise agreed, tho umpire may from 
time to time by writing under bis liaml ovtend tlie time for making 
the award, and an award made w^itlmi such extended time is as 
valid and effectual as if made wnthiii tho jirescTihed time(/) 

An awarcl must be obeyed by all companies parties to the 
reference (m), and no aw'ard cun be set aside for any irregularity or 
informality (h). 

1483. Except as otherwise agreed by the companies, the costs of 
and attending tho arbitration and award are in the discretion of the 
arbitrator, arbitrators, or umpire (o;. If and so far as that discre- 
tion ifi not ei^ercised, such costs miisi. be borne by the compaines in 
equal shares, and in other respects ea -h company must bear its owm 
costs ( p). 

1484- Any difference betw^een raihva;> companies, or betw een canal 
companies, or between a railway company and a canal company, 
which is required or authorised by the provisions of any general or 
special Act to be referred to arbitration, must, at the instance of 


(fl) Kailway Companies Arbitration Act, 1859 (22 & 25 Viet. c. 50), s. 17. 
(/> Ibid., 8. 18. 

(a) Jbid.,^%. 19. 

(a) Ibid., s. 20. 

(i) Ibid., 8. 21. 

(fc) Ibid., 8. 22. 

(Z) Ibid., 8. 23. 

(m) Ibid., 8. 25. . 

(n) Ibid., 8. 24. As to setting aside an award, see title Akbitkation, 
Vol. I., pp. 476 et aeg. 

(o) Kailway Companies Arbitration Act, 1869 (22 & 23 Viet. c. 69), s. 27. 
ip) Ibid., B. 28. 
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any company party to the difference, bo referred to the Railway and 
Canal Commissioners (q) instead of to arbitration, J)rovided the con- 
sent of the Commissioners is obtained (r); and, for this purpose, the 
^ provisions of any agreement confirmed or authorised by an Act are 
deemed provisions of siicli Act ( h ). Where, however, any arbitrator 
has been designated by name or by the name of his office, in any 
Act, or where a standing arbitrator has been appointed under any 
Act and the Commissioners are of oinnion that the difference in 
question may more conveniently be referred to him, this power of 
comiielling a reference to tlie Commissioners does not exist (^); and 
wliere an agreement containing an arbitration clause is made 
between two com[)iinics, under powers c'onferred upon them by a 
special Act which makes no provision for arbitration, one of the 
companies has no power, contrary to the desire of the other, to 
rt^fer a difference arising undtu- such agreement to the Railway and 
Canal Comniissioneis (//). 


Part V. Relations Between Railway Com- 
panies and the Public. 

Sect. 1. — 7'he ('onipany as Carru'r. 

1485. The liability of a railway company as carrier of persons or 
goods is that of a stage coach proprietor and common carrier, and 
it IS entitled to all the protection and privileges afforded by law to 
such jiersons (a). 


(q) Aa to tlio jariadiction of the Jlailway and Canal CommiaBioners, isee 
]j. 7.^)3, yost. 

(j) Kegulation of Railways Act, 1873 (36 & 37 Viot. o. 48), b. 8; see 
p 7o-1, post 

(s) Railway and Canal Traflic Act, 1888 (61 &; 62 Viet. c. 26), s. 16. 
'riiia provision alters tbc la^v as laid down in v. Midhirid Bail. Co. (1887), 
11) Q. R. 1). 6 Kb The term "agreement” in the Railway and Canal 
Traflic Act, 1SS8 (61 & 52 Viet, c 25), a. 15, is not limited to specific 
agiecmeiits authorised by Act of Parliament, and all agreements resting 
lor their authority on atatutory pow'era under general Acts are within the 
provision; see Great Western Bail. Go. v. Barry Bail. Co. (1909), 13 
Ry. & Can. Tr. Caa. 362. 

(/) Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 8. This 
prp vision appliea even though the arhitiator designated lu an agreement 
Bcbeduled to a special Act has since die<l (Alexandra (Bewport and South 
Wales) Docks and Bail Co. v. Taff Vale Bail. Co. (1906), 13 Ry. & Can. * 
Tr. Cas. 1). 

(u) Cheat Western Bail. Co. v. Waterford and TAmerick Bail. Co. (1881), 
17 Ch. D. 493. C. A. ; and see note (h), p. 716, ante. 

(a) Railways (Clauses Consolidation Act, 1846 (8 & 9 Viot. o. 20), s. 80 ; 
see title Carrieks, VoI. IV., pp. 1 et scq. As to'thd st^utory control of 
carriers’ business, includins: such matters as reasonable facilities, dheap 
tickets, workmen’s trains, through rates, maximum rates, and rebates, see 
title Carriers, Vol. IV., pp. 66 et seq. 


* Sect. 7. 
Arbitration. 


Liability, 
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Sficil 2. — Bii 0 ht of Public to Use liailivap, 

1486 . Upon payment ei tolls (b) at the time lawfully demand- 
able, all companies and persons are entitled to use the railway witht 
properly constructed (c) engines and carriages {d). This right, how- 
ever, is of little practical use, because the court will not grant an 
injunction restraining a company from preventing a person from 
using its railway, as such use cannot be had without eeiious danger 
to the public, unless the company by its own servants works the 
signals and points, and this the court cannot compel the company 
to do ((')■ 

A company cannot be compelled to haul upon its railway the 
loaded or unloaded wagons of traders, unless in circumstances 
whe}-e the provision of motive power is a reasonable facility (/) 
within the Railway and Canal Trailic Act, 1854 (//). 

Sect. 3. — Trespass ott Jluilivay. 

1487. If any person wilfully irespasrvis upon any uulway (/U and 
refuses to quii it upon request by any oftit-*r or .igenL of the company, 
such iJersoii or anyone aiding or assisting him (i) iniiy he arrested 


(/>) For the moaning of toll, see p. 035, ante. 

(c) See pp. 6<)0 et seq., ante. 

(d) ]tailway.s Clauses Consolidatiori Act, 18 45 (8 & 9 Viet, c 20), s 92. 

(e) Powell Du/Jt'yu i^team Ooul Co. v. Tad Bail. Co. (1874), 9 

Ch. App. 331, C. A. ; see Woodrud v. Brecon and Merthyr Tydfil Junction 
Bail. Co. (1884), 28 Ch. D. 190, C. A. It is clear that *m 1845, when tins 
power was given to the public, the legislature conieinplatod that the 
jmblic would use railways like highways, running their own engines and 
carnages upon them. This, however, was soon seen to be iinpractieablo 
unless the company’s servants worked the points and signals, and theio 
was no power to compel this to be done. Hence, as in the first-rnentioned 
case, the court is powerless to enforce the right given to the public by 
statute. 

(/) As to reasonable facilities, see title CATniiEitg, Vol. IV., pp QSet seq 
As ito the constnictiou of private sidings and branch railways, see 
p. 08; and see pp. 671 ei seq., ante. 

{g) Spillers and Bakers, Ltd. v. Great Western Railway, [1911] 1 K. 15. 
386, C. A. This case decided that when a railway company fails to provide 
sufficient wagons lor the carriage of a trader’s goods, such trader may 
provide his own wagons,’ and then the company may be compelled to 
haul such wagons as a “reasonable facility” ; but a company is under no 
general obligation to haul the wagons of a trader on its railway, on tender 
of the tolls applicable to the carriage of goods in such wagons or otherwise. 
The Railway and Canal Commissioners will consider a demand for reason, 
able facilities with icfcrcnco to the circiiinstanees of each case, and will 
iu)t declare an abstract right. They will refuse to order tliat a trader 
shallr be entitled as a reasonable facility to put such wagons of his own 
on a company’s railu ay, irrespective of the number of wagons which the 
rompany tenders for the accommodation of his traffic {Watson {John), Ltd. 
V. Caledonian Bail. Co , Glasgow and South IV^siern Bail. Co. and North 
British Bail. Co., Polquhaim Coal Co., Ltd. v. Glasgow and South Western 
Bail. Co. (1911), 14 Ry. & Can. Tr. Cas. 186). 

{h) Or any sjatipn, works, or premises connected with the railway 
(Railway Regulation Act, 1840 (3 & 4 Viet. c. 97), s. 16). 

(t) In Roberts v, Preston (1860), 9 C. B. (N. a.) 208, the defendant was 
the owner of a wall close to the railway, and he ordered men to repair the 
WiUI by entering ou the railway and putting materials thereon. The men 
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and detained until he can be brought before a justJce of the peace, 
and on conviction before the justice, is liable to a line not exceeding 
£5 and to be imprisoned in default of payment (A). 

* 1488 . The right of a railway company is just as absolute in the 
first instance as that of any other landowner to forbid unauthorised 
persona to come or be upon its land ; and if a uian not using or 
desiring to use the railway enters the company’s ])i’cmises and 
stays on the premises aftiir being requested to leave lie commits a 
wilful trespass (/). A company may exclude from a station all pei'sona 
other than tliose who use or are desirous of using the mil way (ui); 
and even thougii an intending passenger has a riglit to enter a 
company’s station, a jierson conveying or accompanying such person 
to a railway lias not necessarily any right to enter sueli sLiition (a). 

Where a company licenses one person to ply for Jiire u])()n or 
otherwise use its premises, no other person cari;>iiig on a similar 
business lias any right without licence to so ply for hire, upon or use 
the company’s premises, even though the exc!usi\'e lici'iice to llie 
first person amounts to an undue preference (o). 


Skct. 3. 

Trespass oil 
Railway. 

Right to 

exclude 

tretipassers. 


Li(’PU'«eeH 
I)l> mg lor 
Iiiil;. 


were requested to quit, but the defendant lohl the men lo remain, .md it 
was held that he was properly convicted. 

(&) Railway Regulation Act, 1840 (;i & 4 i*. 07), s. 10. A-s lo 

offences, generally, see pp. 734, 735, 

{1) Peith Oenernl Station Committee v. liofti^, 11897] .A.<'. 470; sn* pir 
Lord M\cna(iiitkn, at p. 402; and see, giuierally, title 'I’liitsi' \s.^ 

(w) Ferth General Station Comm itteev. Jiose^mcrjra , Hole v. Jfujbif 
27 W. R. 884. 

(n) Barker v. Midland Had. Co. (1866), 18 0. R. 40. It was held in this 
case that the plaiiitiiT, an omnibus proprietor, had no right to enter station 

S ireniisea against the company’s wish merely because he had ])ersons on 
lis vehicle who desire to travel ; and that an action would not he on the 
part of the plaintiff for any breach by the company of a duty which it 
owed to the persons desiring to travel; see ibid., per \Vji.r.K.s, .1 , at pp. .58, 
69 ; approved by the House of Lords in Berth Uenerul Station Committee 
v Rose, supra. • 

(o) II ole v. Digby, supra ; Tie Beadell v. Eastern Counties Rail. Co (1857), 
2 O. B. (n. s ), 509. In Foulgerx, Steadman {ISl 2), L. R. 8 Q. B. 65, it w'as 
held that when only certain cab-owners were privileged to jily lor bin* 
within a station, a non-piivilcged cabman refusing to quit on request was 
guilty of a wilful trespass. Where a cabman, who bnngs a person to a 
station has concluded bis business he must, on request, leave the station, or 
else he is a trespasser and may be removed by force {Wood v. North British 
Bail. Co. (1809)), 2 B. (Ct. of Sess.) 1). But where it is shown that an 
arrangement in favour of one cab proprietor causes inconvomcnce to the 
public, the Railway and Canal Commissioners may interfere on the giound 
of undue preference of the favoured proprietor {Be Mariiott v. London 
and South Western Rail Co. (1867), 1 C. B. (n. .g.) 499; and see title 
Carriers, Vol. IV., p. 79). The system of privileged cabs at London 
stations was abolished by the London Cab and Stage Can iage Act, 1@U7 
(7 Edw. 7, 0 . 65), 8. 2, which provides that a company shall not §how any 
preference to any cab in respect of admission to sncii a station (the term 
“ station ” including the precincts and the approaches thereto), and that 
where a charge is made for admission it shall not exceed such sum as may 
be allowed by the Home Secretary. The Home Secretary has power to 
suspend the operation of this provision w here he is satisfied that otherwise 
it u not possible to secure a sulilcieut supply of cabs to the station. 
Nothing in the provision affects the liability to comply with the oompany’s 
regulations for maintaining order and controlling the traffic, for limiting 
the number of cabs admit.^d, for excluding unfit cabs or drivers, or for 
exj^elHng diivers guilty of ini.S4ionduct. As to cabs plying for Ixire, sue, 
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1489. When.n person is charged witli wilful trespass before 
justices, a bond Johi claim by that person of a right to be upon the 
promises ousts the juiisdicliou of tlie justices (/>), provided such 
claim is one which, upon the evidence, is capable of existing a^. 
law (rt). If the claim of right is impossible at law the justices have 
jurisdiction (/>); but a mere belief in a right, althought bond Jide, 

15 not sullicient to oust jurisdiction (f). 

'riiere is nothing in law to prevent a niilway being also a 
highway, and so tlu're may be a public right of way over a rail- 
way (d). Wliere a j^ublic right of way existed before a railway was 
made, such right is not extinguished nnu’cly by tlie making of th(‘ 
railway ; therefore justices have no jurisdiction wliere a person 
cliarged before them W'lth trespa.ss sets np a bond fide claim to have 
been on the rjiilway in exercise of such right (c). 

1490. A person cannot be convicted of ohstriiciing the lineunlc'.ss 
lliero is jui intention to ohstrii<*t(/‘). 

fuitlu-r, tilU- Strlet am» Aerial 'riiArEic. As to trespass geucially. see 
title 'TiiLMwss. As to the liability ot cab-owuois lor the williil neglect or 
Uef.'inlt of <‘al)-(lrivei^, s«m‘ titles Mam'u and Skkvvnt, Vol. XX., 
]>[). 24ii, 1 * 0 1, note {ii) , Nkolujeni’E, Vol. XXJ., pp. 41."). 4114. 

(jt) See I itic AfAOi.srRATEM. V''ol. XXI., p. 507 ; and see title TiiK.spvss, 

(а) Wilhinson v (Jo()in (1870), 3.‘1 L. T. 824; Cole v uMilen (1888), 00 
Ti, T. 145 ; Arnold v Morgan, [1911] 2 K, Ji. 514 ; Fonlger v Steadman 
( 1872), Ij. Jt. 8 Q, B. 05 But where a cabman was ch.arged with trespass- 
ing and refusing to <jiut and lie raised the delene.c that the place which he 
was asked to quit was a public road and not tliei private road of the com - 
jiany, it was held that the justice.s had jinisdictioii to determine the title to 
the land {London, Jirighimi and South Coast Hail Co. v. Fairbroiher (1900), 

16 T. L. R. 167). 

(б) Arriold v. Morgan, supra. 

(fl) Foulgery. Stetuiman, ttupra. In Jones v. Taylor (1868), 1 E. & E. 20, 
a wagon was on the railway by ponriLssion of a lailway company; the 
defendant had been forbidden by the company to come upon its preinise.s, 
tiut acting under a contract with the owner of the wagon he carno on to 
^ho railway to repair the w^agon and refused to leave when requested. 
On the defendant being charged with wilful trespass the justices refused 
to convict. 'I'lie court refused to interfere with the justices’ de'iision. 
Lord Campbell saying, “ Jf lie was a trespasser the magistrates were not 
bound to find he wa.s a wiltuJ trespasser.” Jones v. Taylor, supra, lias, 
however, been doubted in Jfonlger v. Steadman, supra, and in Ferth 
General Station Coinmitlee v. Moss, [1897] A. C. 479. 

(d) Arnold Morgan, supra ; A.-G. v. London and South Western Mail 
Co. (1905), 69 J. P 1 10 ; and sec title Highways, Streets, and Bridge.s, 
Vol. XVI,, p. 37. Where a railway crossed a highway by a level crossing, 
and the defendant company had power to lay pipes under highways and 
break up soil for such purpose but to convey wires “ directly but not 
otherwise across any railway.” it was held that the defeudants had no 
]>ower to disturb the soil of tlio railway at the crossing {South Eastern 
Mfkil. Co. v. European and American Electric Printing Telegraph Co. (1864), 
9 Excli. 363). 

(e) Cote V. Miles (1888), supra; Arnold v. Morgan, supra. In Scot- 
land, however, it has been held to be no defence to a summons for 
crossing a railway where there was no authorised crossing that, before the 
railway was made, there was a public right of way at that place which 
has never be^ ejctinguished {Caledonian Mail. Co. v. Walmsley, [1907] 
S. C. 1047). A company cannot dedicate a right of way over a railway, 
nor can it re-dedicate a right of way extinguisaed by its special Act {Great 
Central Mail. Co. v. Malby -with-Hexthorpe Urban District (jounctl, A.’Q.y. 
Great Central Mail. Co., [1012] 2 Ch. 110. 

(/) Under a company’s special Act it was an offence to obstruct ihe 
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1491- Any person who is or passes upon any railway (fj), except 
for the purpose of crossing it at an authorised crossing (/i), after 
liaving once(i) received warning by the company, or a servant of 
J;he company, not to go or pass thereon, is liable on summary con- 
viction to a fine not exceeding 40 m. for every such offence (/i). 

1492. A company o^^es no duty to a person who is upon its 
railway without right and without invitation express or implied, 
and is therefore under no obligation to warn such person of 
danger (/). If, lunvever, a coni2iariy allows persons habitually to 
cross its railway at a certain point, it must usc^ reasonable cure in 
passing over tliat point not to injure such jiersons (///). 

1493. A raihvay comtiany has the right to distrain an engine 
damage feasant (n) which is found trespassing on its railway (u). 

Sect. 1. — lujurji in Excremti of Potcem. 

Sei5-SE( r. l.—In dnivtal 

# 

1494. Where a pi'rson suffei-h injury througli the injurious affection 
of Ins land or oLlierwise, by the exercise by a railway coiiiiianyof the 
]iow'ers conferred on it liy Act of r.irliameiit, no coniiiensatioii is 
jiayable by the company in respi'ct of such injury unless ParlLiirient 
lias given the injured person (ho right to such conipciisatioii ( /;). 
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line- the appolliiiit, who JumI a uglit (o cross the railway with a cart, in 
doing so created an ohsi ruction hy (lu* cait. breaking down through hm 
negligent inanagoincnt and blocking the line ; hut it was hold that ho 
couhl not be eonvicteil of the offence {Batting v. Bristol and Exeter Rad 
Co (1860), 3 ]j 'r. 66r>) 

{<]) Kailway ’’ in the Regulation of Rjulw.ays Act, 1868 (31 vV 3‘.i Vict. 

<• il9), s. 23, it IS submitted, clearly moans the lino and does not include 
statioiLS or othei works 

(ft) As to level crossings genet ally, see pp eVd) rl scg., ante. As to Ih*' 
light of the owner of severed lands to ciosh the line see p. 669, ante As 
to when such an owmer becomes a trc'^passei, sec ibid , note {x). As to 
the equipment ainl working of level crossings, and precautionary measures? 
to be adopted in connection therewith, see p2» 660, 694, ante. 

(i) The w^ord " once ” was msenod in this section by the Regulation of 
Railways Act, 1871 (34 A- 35 Vict. c. 78), s. 14 

(ft) Regulation of Railways Act, 1868 (31 A. 32 A'ict e 119). s. 23 
{1) Dublin, WicUow and We.cford Fail Co. v. Slaltery (1878), 3 App Cas. 
11.53, per Lord Si',i,nORNH, at p. 1187 , Harrison v. Noith Eastern Fad Co. 
(1874), 29 Ti. T. 844; Wtlbg v Midland Fad. Co. (1876), 3.5 Ij T. 244; 
and ROC title Negligencc., Vol. XXI., pp. 394, 449. 450. 

(m) See cases cited in note (e), , Barrait v. .Midland Rail. Co. 

(18.58), 1 F. A- 1\ 361 ; compare Lowenj v. Walker, 1 1911 1 10. As to 

the liability of railw.ay cqmpaiiios for accidents at Jev'^cl ciosMugs, •see 
j>p. 662, 696. ante; and s<‘C title OAitKiKUS, A'ol. IV.. ]) 49 

(n) As to the nature of this remedy, .seo title Anijuai.!3, \’'o1. It., jip. 378- 
et seq. 

to) Ambergate, Nottinqkam and Boston and Eastern Junction Fad. Co. 
V. Midland Fail Co. (1853), 2 E. & B. 793. 

(p) Tlammcrsmith, etc. Fail. Co. v. Brand (1860), L. R. 4,11. L 171. As 
to when a person has a right to compensation, see title Compulsory 
Purchase oxi’LAND and Compensation, Vol. VI., pp. 31 etseq. , and as to 
the effect of the absence of compensation provisions, in relation to 
liability for nuisance, see title Nuisance, Vol. XXI., pp. 617, 518. 

• ■V-'V 
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A railway company which is given power by statute to do an act 
which would of lorwise amount to an inteiforence with the riglits of 
the public is not liable to indictment for a public nuisance (g) ; 
nor does an action lie against a railway company for doing an act 
which is authorised by statute, but which would ho a nuisance if 
not HO authorised (r). 

Where a company has power to do such an act it is not hound 
to do it so as to do as little injury as possible (a); but it is bound 
to exercise its powers witli moderation and discretion, in a proper 
manner and without negligence (h), to use all reasonable precautions 
not to do injury to any persons (c), and, in constructing authorised 
works, to do as little damage as can be(d), and to construct them so 
as not to cause a public nuisance, unless such nuisance is the 
necessary consequence of such w'orks (e). 

1495. If, by takin^ proper and reasonable precautions in making 
a railway, the flooding of land can be avoided, the company is ]ial)le 
if lands juv> Hooded because of the absence of such precautions (y ); 
but it is not liable for floods caused by the carrying out of its 
authorised works without negligence f So in carrying out works 

(q) 7i. V Pease (18.32), 4 B. &; Ad. .30; and see the numerous authoiities 
oit(3d ill title NoJhANCE, Vol. XXL, pp. 519, note {a). 

(r) Jjondon and Brighton Bail. Co. v. Tiuman (188*5), 11 App. Cas, 45; 
Vaughan v Tnff Vale Jtail. Co. (1860), 5 H. & N. 679, Ex. Ch. ; sec East 
Pieemantlc Corporation v. Annois, (1902J A. C. 213, P T, 

(a) London and Brighton Mail. Co. v. Truman^ bupia E g <, a railway 
company is not bound to choose a site for a C{i1tlo yard Avhicli would bo 
more convonient for other peisons than the site the company lias chosen 
(ihid.): and ooinnare note (d), p. 653, ante 

{h) fiisroe V. Great Eastern Mail. Co. (1873), L. K. 16 Eq 636; Geddis 
V hVxn roir (7*/opr»>to7'«) (1878), 3 App. Las. 430, per TiOid Black- 

luniN, at p 4,55 , see Roberta v. Chaiing ('toss, Euston, and. IJampstroil 
Mail (\> (1902), 87 L. T. 732; juid see titles CoMPei..soRY Pritrn \sk or 
J.(AND ANT» (\1MPF.NSATI0N, Vol. VJ., p. 44; NegLIOENM'K. Vol XXI., 
]». 4(57 ; NI'ISA^^E, Vol XXL, pp, 520, 521. As to negligence m tlio 
■performance of statutory powers, generally, sec title NEGianr^xrK. Vol. 
XXL, pp. 422 et seq. As to the exercise, ot statutory powers as a defence 
to a claim for negligence, sec thid , pp. 4G4 et seq. 

ic) j\orton\ London and North Western Mail. Co (1878), 9 Lli. 1> 62.3; 
affirmed (1879), 13 (^h I). 268, O. A. Statutory rights must be exeiciM-d 
leasonably so ,as to do as little injiiiy as possible ; SonthwarL and Vaujhall 
Water Co v. Waiidswotth Board of Works, [1898] 2 Lh. 60.‘>, (X A., per 
Lollins, L.J., at XJ. till; and see title Nuisance, Vol. XXI., pp. 521, 
523. In Norton v. London and Notlh Western Rail Co. supra, it wha 
held ip the Chancery Division that a railway company is not entitled to 
cTcct a hoarding on its own hand in order to prevent the a<-.qiiiaitioM of 
rights of light over the railway. This decision was not considered by the 
Court of Appo.al. 

(d) Railways Clauses Consolidation Act, 1845 (S & 9 Vicl. c. 80), s. 16 ; 
set' p, 653, ante. 

(e) A.-ff. V. Furness Mail. Co. (1878), 38 L T. 655. 

• (/) Lawrence v. (neMt Northern Mail. Co. (1851), 16 Q. B. 643 ; sec Brine 
X. Great Western Mad. Co. (1862), 10 W, R. 341 ; A.~0. v. Furness Mail. Co., 
supra. 

(g) Bnvghtoti v. Midland Great Westein Mailivay of Ireland Co (1873). 7 
1. R.. C. L. 169r Nor 18 a company liable for floods caused by reasonabl»» 
means taken to protect its own property from anticipated damage by 
CM a<rhy Brninnge Board \. Great Koiihern Mail. Co, (1912), 76 
J- P. 236). As to autljonVd woi’ks, see pp. 653, (354, ante. 
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near houhes, proper prccaations must be taken to secure the sAfety 
of such houses {h) ; and if, in the construction V)f an authorised 
work, two methods of construction are reasonably open to the com- 
, pany, one of which will do injury while the other will be harmless, 
the company may bo restrained from adopting the former course (i). 

1496- With r:jgard to tomi^orary annoyance caused to pfersons 
living near works whicli are in the act of being constructed, the 
c()ini)any is not liable provided it conducts the necessary operations 
reasonably ; but if it conducts them unreasonably it may be 
resti-ained by injunction from doing so (A). 

1497. The liabilities and obligations of a company with regard to 
the authorised use of lands taken under agreement are the same as 
those of the company with regard to the authorised use of lands 
taken under compulsory powers (f)- 

1498. In working the railway under its powers the company is 
not rospfmsibhi for annoyance caused by viliration, noise, or 
smoke (m); but it is not entitled to carry on its business so as to 
cause sucli annoyance if, by taking icasonablo jirecantions, the 
tinnoj’aiice would be avoubul (n). 

1499. As a company is under no obligation to scieen its raihvsy 
from view, unless reipiircd to do so by i-lie Jloard of Trade (o), it is 
therefore not liable for injuries caused by liorsos taking fiiglii at 
engines or trains (p). 


(A) Btscoc y (h'eat Btulem Jlail Co (J873), L K 10 ICq, , (iiUespie 
V. Luf'ax and Aird (180,3), 20 R. (Ot of Scss.) I03r> 

(?) Conifi V. Clarence Bail Co. (1830), I Russ »5cM. 181 (wUptc a company, 
IV Inch had power 1o make a bridge over a mill race, and proposed to makc- 
■ a hiidge of snnill span winch would do liarni, wiimMS a huge span would 
nvoui injui;y, wa^ icslrainod from injiking the Pinall span); and boo 
Man<^er\. I^odhein and Kadern Counliea flail. Co. (1841), 2 I»y. iS,, ('an. 
t'as 380; and sec p. 6o3, 

(A.) Where tho company cained on tin* woik oJ const luction (luoiigl^mt, 
the night, as well aa by day so that itlaintitt’fc. lioitsc was icndcicd unm- 
liabitablc, an injunction was granted against such night work as not being 
loasonably noccasaiy (/.’cAots v (! h a ring Cions ^ Buston,and Hanipdead Rml 
Co. (1902), 87 L. T, 732); but where such night Avork wa^ shown to bn 
loasonably iiccossaiy an injunction Avas refuaod {Ash v Cieal iSorlhem, 
J'Keadilhi and Jirom plan Bail Co. (1903), 07 .1. P 417). 

(1) London and liriqhl on Bad. Co. v. Truman {IHSU), 11 App ('as. 43; 
and BOO titles ('loMi'VLSORT Purchase of IjAM) am) Po\ii*i:nsa'ito\, 
\ol. VL, pp. 24 — 20, 32, 48 ; IS'egligenck. Vol. .XXl , jip. 403, 400 

(w.) J I amine r smith etr. Bail. Co. v. Brand (1869), Ij. R. 4 II L 171 ; and 
SCO title Nui.sance, Vol. XXI., p. 519, noto(?t). This is so cv“n wlicrn tho 
joojicrty of tho person complaining has been depreciated in value by Bueli 
Avorking, provided no land of such person has been taken {dad : Vanqkan 
V Tuff Vale Bad. Co. (18(50), 6 II. & N. 679, Ex. (3i.). As to the liftbility 
of a railway compan> as to the piovision of engines, see p. ^)0, hnie. As* 
to tlic liability for nuisance arising Irom smoke from engines, see title 
XuiSANCE, Vol. XXL, pp. 519, note (o), 545. 

(n) Smdh v. Midland Bad Co. and Lancashire and Yorlshire Bad. Co. 
(1877), 37 Jj 'r. 224 (where an injunction was granted against the eon- 
tinuation fd a nuisance by Bmoke and vapour from cngine-clenning sheds 
erected by a company on^ts own land near the pla.intin's house), 

(o) Sec p 687, ante 

(p) SimUn V l.avdon and 'yoith iVesUin Bail. Ca. (1888), 21 Q. B L*. 
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Sub^Sect. 2.- -Fires Caused hy Locomotives {q). 

1500. A railway company has generally authority to use steam 
engines on its railway (r). Hence, if an engine is constructed with 
the precautions which science suggests against fire, and is used 
without negligence, the company is not responsible for any damage 
which may be done by sparks (.-i). 

The fact that sparks from an engine caused a fire appears to 
raise a presumption of negligence on the part of the company (t), 
but it must always be a (piestion for the jury whether on the 
evidence) before them the company -was guilty of negligence in the 
construction or use of the engine or otherwise m relation to 
the circumstances causing the fire (a). 

1501. In the construction of an engine the company is bound 
to use all the discoveries which science has put within its reach 
in order to avoid doing harm, provided they are such as it is 
reasonable to require the company to adopt, having proper regard 
to the likelihood of the danger and to tbe cost and convenience ot 
the remedy (/j) ; but it is not negligence on the ])art of a company 


453, C. A. (where llie plaintiff was i!ijure»l, Avhile leaving a raihvay htatiou 
in a carnage, tlirougli the Jioise.s being liiglitened by an engine blowing olT 
steam, and it was held that as no neghgeiuse could bo proved, and as triero 
was no statutory obligation to erect a .screen the company was not liable 
ior damages) Hut llie failiiie to ei’i'ct a seieeii it such screen is 
leasonably neccs.sary to protect persons from injury while pas.sing at places 
where the eAiinpany invitcb tlieiii to jiass may he negligence (Jt/ialon v. 
London and NoUh Western Rail. Co (IDO.'j), 21 T. L. 11. 671, C A.). 

iq) As to the power of a railway company to enter on land for the 
purpose of preventing or extinguishing fiies caused by sparks from engines, 
see titles Agricijl'iuuk, Vol. 1., pp. 279, 280 ; Compulsory Purchase of 
IjAnd a>d Compensvtion, Vol, p. 155. 

(r) As to the constriietion ot engines, see p. 690, ante. 

(s) Vaughn a v. Ta(f Vale Rail Co. (1860), 5 11 & N. 679, Ex. Ch , 
approved in IJammet smith etc. Rail. Oo. v. Brand (1869), L. 11. 4 11 L. 171 ; 
Smith V. London and South Western Kail Co. (1870), L. It. 6 P. 14, 
Ex. Ch. Put where Pailianient gave a company iiower to make a railv, r'v, 
but gave it no power to use steam engines, and injury was done by spaiks 
from an engine, it was held that, as the.couipany had no express authority 
to use such an engine, it was under its common law liability and was 
liable for the nuisance iiiespcctive ot negligence {Jones v. Festiniog Boil 
Co (1868), L. R. 3 P 733). As to tbe eoiumon law' liability, and the 
hability of persons biingiiig engines on to a highway, see Powell v. Fall 
(1880), 5 Q. P I). 597, C. A ; titles AGUiruLTURE, Vol. I , pp. 278, 279 ; 
IliGiiwAYs, Street.s, AND PitiDGiis, Vol. XVI., pp. 151 <t seq. ; Negli- 
gence, Vol. X'XI., pp. 403 — 405; Nclsasck, Vol. XXI , p. 522. 

{t) Pigqotv Fastcifi Counties Rail. Co. (1846), 3 C. P. 229. As to the 
burden of proof of negligeiiec in such a case, sec title Negligence, A^jI. 
XXI.S p. 437. As to the function of the Juiy, sec ibid , pp. 441 et seq. 

(а) See Aldridge v (Lent Western Rail. Co. (1841), 3 Man. & G. 515 ; 
Longman v Grand Junction Canal Co. (1863), 3 P. & P, 736; and see the 
cases cited in notes (s), {i), supra ; and see note {c), p. 727, fiost. 

(б) This paragraph n founded on the direction of AA'^illtams, J., to the 
jury in Fremantle v. London and North Western Rail. Co. (I860). 2 F. & P. 
337, 340, approved of ou a motion for a new trial by the Court of Common 
Pleas (1861), IOC. B. (N. s.) 89, also approved of in Vimmock v. North 
Sta fiord shire. Bail. Co. (1866), 4 F. & F. 1058, and in Groom v. Great 
Western Hail. Co. (1892), 8 'lA R. 253; and see title Negligence, 
Vol. XXI., pp. 364, 404, 405, 467. 
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f 

if it refuses to use an apparatus the efficiency o'* which is open to 
bond fide doubt (c). 

1502. Although there may bo no negligence in the working of 
the engine or in its construction, a company may be liable for 
damage done by lire caused by sparks, if by leaving inlhimmable 
material close to the line, or otherwise, its negligence caused the 
damage {d). 

1503. When damage is caused to agrjeultnral land or to agi i- 
cultural crops (c) by lire arising fiom spurks or eindors emitt<*d 
from an engine on a railway, the fact that the engine was used 
under statutory powers does not affect the liability ot the company 
in an action foi such damage ( /’). W'lierc siicli damage is caused by 
an engine used by one company on a railway worked by another 
comjiany (//j, either comjiany is liable ; but the latter comjiany is 
entitled to lie nidenuiilied in respect of its liability by llio company 
using tlio engine (//). I’liose provisions, liowevor, only apply wliere 
tlie claim lor damage in tlie action does not evet'ed the siwn of 
t‘l()()(<), ami wheie written notice of claim lias boon sent to the 
comiiany ^^itllill seven days of tlut occurrence of the damage and 
particulars of ilio damage in writing witimi fourteen days {k). 
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Sk<t. 5. — Jjdlnhtf/ IK of DaiK/eroii^ Properli/, 

1504. Wh( m a railway company e\pr(*ssly or impliedly allows j’lpsponsibihty 
persons to come upon its preijiis(‘s, it may be responsible for lor d.mgerous 
injuries siilTmtal by such persons through the dangerous condition 
of the premises (/); and when a company places upon such premises tinngb on 
any macbine of .such a nature as to bo altractive to cliildren and prt“«‘ises.. 
dangerous as a plaything, the company may be responsible for 
injuries caused to children through tlmir playing with such machine 
if the children are upon the company’s premises with its tacit 


(e) Shnjtesburi/ {Earl) v Jjondoii and South Western Ead. (^o. (ISU.'i), ]l 
T L. R. 269, C,A , Groom v. Girat Western Batl. Co. (1892), 8 T J.. if. 2o[i. 
Evidence has been given in these and other cases that u " spark an ester,” 
used widely at one lime by some companies, is m tact useless, or worse ; 
f^ee Port-Glasfjou) and .Sewurk Sailrloth Co. y. (\dedonian End Co. (1893), 
20 Rettie (House of Lords), 35. 

(d) Smith V. London and South Western Eail. Co. (1870), Ij R. 6 CJ. P. 14, 
Ex. Ch. ; and see titles Neglioenck, Vol, XXI., p. 404 ; Xiji.sance, Vol. 
XXL, pp. 520—522. 

(e) For the iiicaiimg of the terms ” agricultural laml ” and “ agricul. 

tural crops,” see title Aouiculi uiiE, Vol. I., p. 279. Agricultural laud 
under the luanagemeut of the Commis-sioners of Work.s and agricultural 
crops thereon are included (Railway Fires Act, I005 (5 Edw. c. 11), 
B. 4). ^ • 

if) rhid.,s. 1 ( 1 ). 

(a) As to working agreements, see pp. 703 et seq , ante. 

{h) Railway Fii'cs Act, 1906 (6 Edw. 7, c. 11), s. 1 (2). 

(i) Ibid , s. 1 (3). 

(k) Ibid , B. 3. The sending of these particulars is aiondition precedent 
to the right to tliis statutory remedy, and paitiuulars are not suffioieut 
unless they contaiu a statement of the amount of the claim in money 
{MaHin v. Great Eastern Bail. Co., [1912] 2 K. B. 406). 

(i) See title Nuisance, Vol. XXL, pp. 516 et seq 
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permiHsion and are unable by reason of their age to take cai'e of 
themselves (?a). Ihit where sucli tacit ijeirmission to play is confined 
to a particular spot, there is no duty on the company to fence off 
such spot from the rest of its land, and the company is not liable 
for auy injury caused to children who have trespassed on such 
adjoining land («). 

Sbct. ( o ). 

1505. Wlienever a railway company has power to make bye- 
laws ip), and to impose penalties for the enforcement tliereof upon 
persons other than servants of the company {<[), a copy of any such 
bye-law, certified as the Board of 'J’radij may direct, must be laid 
before tlie Board, and the bye-law can have no force or effect until 
two months have passed h-om tJiat time, unless the Board previously 
signify its approval thereof (r). The approval of the Board of Tr.ide 
to a bye-law iii no way affects the authority of the courts to decide 
the «piestioii of its validity or invalidity (a). 

1506. The Board of TTade has discretion either heiore or ii Fter the 
evpiratioii of sucli two months, to iioiny the company that iL 
di.sallows any sucli hye-Iaw ; and iJieieujHm the bye-law can have no 
force or effect, or, if it is iii force at tlio time of such disallowance, 
it tlKiiiceforth teases to have any foice or effect es.ca'pt in so tut as 
any penalty may have been incurred tlKireiiiider (/;. 

1507. Any such bye-law may be proved in a court of justice by tlui 
production of a copy thereof proved to be an examined copy or 
extract, or pui'poriing to be signed and certified as u true copy by 
the ollicer who has cliargo of the oiiginal (a). 


(«i) Cooke V. 3Jidlfind Gieal Weston llailway of Ireland, 1 1900] A. C 22'J. 
As to <lu* gcncial duty to lake cm c, see title Negligunce, Vol. XXI., 
pp. .‘170 et seq. As to the increase of the degree of erne requueil win* e 
elnldieii are eoiicenied, see tbid., p. 373, note («). As to (ho resyeelive 
degrees of care required in the cases of inviUes, bare licensees, mul tic - 
passers, see ihid., pp. 387, 391, 394, the degree of liability being coin- 
meusurate with the nature or absence ot the invitation ; see ibid., p. 390. 
As to coritributoi-y negligence on the pait of childien, see ibid., ]», 403. 
As to the obligation of a company to fence at level crossings, see pp 6(j0, 
662, ante. As to the duty to fence the line from adjoining hinds, see 
p. 670, ante. 

(n) Jenkins v. Oreai Western- Railway, [1912] 1 K. B. 625, C. A. 

\o) As to bye-laws, genet ally, see also titles Couporations, Vol. VIIT., 
pp. 336 (i seq. ; Public Health and Local Administration, pp. 388 
et seq . , ante. 

(p) Including in tlie term “ bye laws ” rules or orders or regulations for 
which ‘a penalty is to be enforced (Railway Regulation Act, 1840 (3 & 4 
Viet. c. 97), 8,, 7). As to penalties, flee pp. 734 et seq., post. 

t;g) As to bye-laws atTecting servants o£ the company, see p. 731, 

(r) Railway Regulation Act, 1840 (3 & 4 Vict. c. 97), ss. 7, 8. 

is) Kruse v. Johnson, [1898] 2 Q. B. 91 ; Ji. v. Wood (1865), 5 E. & B. 

49. 

(0 Railway Regulation Act, 1840 (3 & 4 Vict. c. 97), s. 9. 

{a) Evidence Act, IS.^I (14 & 15 Vict. c. 99), s. 14. It was held in 

MoHeram v. Eastern Counties Rail. Co. (1869), 7 C. B. (s. ,s.) 68, that 
railway bye-laws are “doouments of a public nature ” within this pro- 
vision ; .md see title Evinp.NCE, Vol. XIIT., p. .626, 
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1508. For tlio purpoac? of rogiilatiiig ilie uso iM the railway, the Skct. fi. 
coQipaiiy has power to make regulations (1), as to the mode by which, Bye-Laws, 
and the spocd at which, carriages (/>) using the railway are to be 

’ moved, (2) ns to the times of the arrival and departure of any such fo/Meof”’ 
(:jiri iages,(3) as to the loading and unloading of such carriages and railway ami 
tlu! wiiiglits they may csirry, (1) as to the receipt and delivery of 
goods conveyed on such carringc^s, (o) for preventing the smoking of 
tohiicco and tlie commission of any other nuisance in such carringcs 
or on any ])reiTiisns of the company, and (H) generally for regulating 
the tiav(‘lhng upon or using and working of the railway (ch A 
company may silso make lU'ovision foi maintaining order in. and 
regulating the use of, its stations or the approaches thereto (d). 

1509. 'I’he ccviiipany may make bye-laws to enforce such regula- Enforcement 
tions and may fmm time to time repeal or alter such bye-laws and 

make othojs, piovided tliey are not repugnant to the law of England ^ 
or to the jirovisions of the Uailways Clauses Consolidation Act, 

18 1.“) (c), or the special Act of I he coni])any ( / ). 

1510. Rve-1 aws, to ho ctloctive, must he sealed with the common Scaling nml 
seal of the coiiniany (//), and must he painted on hoards, or jiriiited 

on ]iapcr and pasted on boards, and hung 112) or aOixod and con- ^ 
tinned in a consjncuous |)lace in oveiy station or wharf of the com- 
]).iny (according to tlKo'r snhjecl-inatter) in such manner as to give 
jiiihhc notice th(U’('of (o jiersons alTected tliendiy ; and no jaaially 
im2^osed by any such liye-law can he n'covered iiiiloss llie liye-law 
IS ]iuhHsh(’<l in tins inaruicr (/O. Tii order to jirove 2)ublication it is 

(/») 'I’hc (•aTTKi;;os referred to me either tlic earnages of ihe coiniiany or 
those of ])ei‘'OM^ using their own tiiains; see v. London and Morih 

It cMern I\at1 Co. (ISSl), 7 tj B. D. 32, per LishiLKY, .7 , at p. 3r> It is 
to bo olifCiN e<l, lioivever, dial m ^^nundcis v Sovih LJastcin Unil. ('0 (18S0), 

T) Q. B. I). 40li, doOKBiiRN, d J., at p. 450, e\2»ies''ed ‘an 02)1111011 that tho 
carriages rciened to were only lliose of other fieisons using the lailv^ay, 
as it was expeetrd in 184.5 that otJier persons \ionld; see p 720, nnlo 

(c) Railways rimises ("onsolidalion Act, 184.5 (8 A 0 V'lct. e. 2o), t? 108. 

No such regulations, however, may authorise the cluBing of ihe laihvay 
(oxeeiit for necessary rejiairs or other suilicient cause), 01 the jnovenlmg 
of the passage thereon of engines and carriages at reasonable times {ihid.). 

As to bye-laws ail'ecting passengers, see title Cakjiikks, Vol. ii]!. 61 — 

65 

(d) llegulation of 'Railways Act, 1889 (52 & .53 A''ict. c. 57), s. 7. 

(e) 8 & t) Viel. 0. 20. A bye-law is repugnant to tho provisions of this 

Act w'hen it professes to make something imnishable wdien dfuie without 
intent to dclraud, wliich thing the Act makes punishable only when the 
intent exists {Denrden v. Townaend (1805), L. R. 1 Q. Ji. 10, lullowed and 
approved in London and Urighlon Jind. Co. y. Walnon (1878), 3 D. 

420). 

(0 Railways Clauses (Consolidation Act, 7 845 (8 & 0 Viet. (.* 20), s. lOp. 

No' bye-law is valid which militates against or is rejnignant to the pouors 
given to tlio Postmaster-General by, and the other provibjons of, the 
Railways (Conveyance of Mails) Act, 1838 (1 ^2 V'ict. c. 98) Ubid.y s 11), 

As to conveyance of mails, see p. 70f), mte. 

ig) Railways Clauses Consolidation Act, 1845 (8 &■ 9 Vict c 20), s. 109. 

(%) Ihid.f st 110. As often as such printed bye-laws become obliterated 
or destroyed the company is bound to renew thorn (ibid.). To pull down or 
injure any such board or to obliterate any of the words thereon is an offence 
8. 144 ; SCO p, 688, onh*). Wlien a person is charjjed with fin offenpu 
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auflicient to prove that a painted board or printed paper containing 
a copy of such byo-laws was affixed and continued and if necessary 
replaced in the manner prescribed (i). 

Such bye-laws when confirmed by the Board of Trade and so 
publiSlied are binding upon, and must bo observed by, all parties (A-). 

1511 . Any person offending against a bye-law is liable to forfeit 
as a penalty for every offence a sum not exceeding .4*5 ; and if the 
infraction or non-obscrvance of the bye-law is attended with danger 
or annoysince to the public, or hindrance to the company in the 
lawful use of the railway, the company may, without prejudice to 
any penalty, summarily interfere to obviate or remove sucli danger, 
annoyance or hindrance {1), 

1612 . A railway company which has power to use steam vessels 
may make byii-laws regulating the traffic on such vessels with regard 
to either p.issengcn-.s or goods. J^^.ach hyi'-law must be sanctioned 
and piihljsheii, and may be enfniced in the same manner as hye- 
Ijiws relating to passengers or goods traffic upon tho company’s 
railway (//i). 

1613 . Evory railway company which carries or intends to carry 
explosives must make bye-laws, with tlie sanction of the Board of 
T’rade, for regulating the conveyance, loading and unloading of such 
explosives upon its railway («)• 


Part VI. — Railway Companies and Their 
Servants. 


Si-:cr.. 1 . — Liahilittf for Iiiiuiji to Servants. 

1514 . The liability of a railway company for personal injuries to 
its servants is in general the same us that of other employers , i). 
Its liability under the Employers’ Liability Act, 1880 (pj, however, is 
wider than that of other employers in that it is liable for the 


a^rainst any such bye-law it is not necessary for the company to prove tliat 
a copy of such bye-law is posted at every station on tho company’s railway, 
it i.s sufficient if the company prove that a copy is posted at the stations 
at which the defendant entered and leit tho train (Motteram v. Eastern 
Counties Kail. Co. (1S59), 7 C. B. (n. s.) 58). 

(i) Railways (Clauses Consolidation Act, 1845 (8 & 9 Viet. o. 20), s. 111. 
lie) 1.6. , by the company as a\o 11 as by an individual. To avail itself 
of a bye-law a company must keep strictly within its provisions {Jennings 
Vi (treat Northern Rad. Co. (1865), L. R. J Q. B. 7). 

' (1) Railways Clauses Consolidation Act, 1845 (8 & 0 Viet. c. 20), b. 109. 

(m) Railways Clau.ses Act, 1863 (26 & 27 Viet. c. 92), s. 32 ; and as to 
offences, see pp. 734 el seq.^ vost. 

{n) Explosives Act, J876 (38 & 39 Viet. c. 17), s. 35 ; see title Explosives, 
Vol. XIV., p. 38, ; wid see p. 787, yost. 

(o) See title Master and Servant, Vol. XX., pp. 118 et seq., 128 et seq. 
As to notices to the Board of Trade of accidents to servants and inquiries 
into the causes of such acoideuts, boo title Coroners, Vol. VIII., p. 244 ; 
and see pp. 747 et seq., post. 
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negligenco of any person in its service wlio has the* charge or control 
of any signal, iioints, locomotive, or train upon a railway (^). 

Skct. 2. — Byt'-httvs Jlfyuiatiny Sfn'aiits' Conduct, 

m 

1515. A railway company has power to make bye-laws for regu- 
lating the conduct of its ofHc(‘rH and servants (r) ; and such bye-laws 
must bo sealed with the common seal of the company and a co])y 
thereof given to every ofheer and servant alTected thereby 

Reasonable penalties, not exceeding £.0 for any one oironce, mny 
be imiiosed for offences against such bye-laws (/>). 

Such bye-laws may be proved by the production of a copj' thereof 
sealed with the common seal of the company (c). 

Srot. 3. — lh‘fful(it}on of lIourR of iror/r. 

1516. Fjvery railway company must make jieriodical returns to 
the Hoard ot 'Prado as to tlie poisons in the employment of ‘the 
company whose duty involves the safety of tiains or passengers, and 
wlio are employed for more than such nnmbiir of hours at a time af' 
may be from time to time fixed by the HoaidfJ). 

The Board has powt'r from Lime to lime to giro directions as 
to the form and contents of such returns and the intervals at which 
they must Ix^ niadi' (c). 

1517. If it is R'presenled to the Ihiard of 'Prade by or on behalf 
of the servants, oi any class of the seivants, of a railway company 
that their horns of lahour are excessive, or do not laovide sulVicient 
intervals of rest lu'tween the periods of duty, or suilicient relief m 
respect of Sunday diitv, the Board must inquire into the rtqn’e- 
seritiition {J ). If it then appears to tlie Jioard that there is reasonablo 

{q) fcsoe title jMasteu ami .Skkvant, VoI. AX , ])j> 14,^), 140. As toJ:ho 
application to railways ol stntutoiy piovisioii-s relaimg to dangerous tiadcs, 
Bee title Factouius and Priees, Vol. XIV., pp. 4K0, 487. 

(r) As to the general duty of a servant towaids his employer, see title 
Master and Skuvant, Vol. XX., pp. 125 ct seq. As to societies or com- 
binations of jieiBOiis employed or engaged in trades and employments, see 
title Trade and Trade Unions. 

(а) eiuinpanies clauses Consolidation Act, 184.5(8 & 9 Viet c. JO), s. 124. 
This pow'oi is possessed by all companies created by an Act of Parliament 
which incorporates the Companies Clauses Consolidation Act, 18-15 (8 &, 9 
Viet. c. 10 ; and see title Companies, Vol. V., p. 717. It .should be noted 
that no consent of the Board of Trade is required as in the ease ot bye- 
laws made under the Kailway Regulation Act, 1840 (3 Ai 4 V'it r c. 97) (see 

р. 728, ante), or the Kailways'CIauses Consolidation Aet, IS45 (8 & 9 \ le.t. 

с. 20) (see p. 730, ante). • ' 

(б) Companies Clauses Consolidation Act, 1845 (8 & 9 Vict. j.. 16), s. 125. 
The bye-laws must be framed so that the justice before whom a person 
is charged may mitigate the penalty a.s be thinks fit (iftid., s. 126). As to 
offences by servants of railway companies, see pp. 733, 734, post. 

(o) Companies Clauses Consolidation Act, 1845 (8& 9 Vict. c. 16), s. 127. 

(d) Regulation of Railways Act, 1889 (52 & 53 Viot. c«57). s. 4 (1). 

(e) Ibid., s. 4 (2). Penalties are incurred for a broach ol this provision 
as under the Regulation of Railways Act, 1871 (34 & 35 Vict. c. 78), ss. 9, 
10 (Relation of Railways Act, 1889 (62 & 53 Vict. c. 57), s. 4 (3) ; see 

,p. 644, ante). 

if) Railway Regulation Act, 1893 (66 & 67 Viet. c. 29), s. 1 (1). This 
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ground for such complaint, it must order the company to submit 
to the Board, within a specilied period, such a scliedule of lime 
for the duty of the servants complaining us will in the opinion of* 
the Board bring the actual hours of work within reasonable limits, 
liaving due regard to the circiinistiinces of the traflic and the 
nature of the work (//)• 

If the company fails to comply with such oi'diT or to enforce the 
prov isions of any such schedule approved by the Board, llu! Board 
may refer the matter to the Bailway and Canal Comniissioneis, who 
may thereupon order the com])any to submit to tliem sucli a 
scliedule of time as will in their opinion liring the actual hours of 
work within reasonable limits (//). 

Failure to eoiiiply with such order of the Commissioners, or to 
enforce any such scliedule approved liy the Conimissioneis, rentiers 
the eonipany liable to a lino of t'lOO for I'very day during wliicli the 
default continues (i). 

.Vny sueli order made by the Board or by the Commissionei s 
respectively may from time to time he varied or reseiiuh'd by them 
as circiiniHtances may re(|iiire(A.). 

All proceedings under these provisions must be reporti'd annually 
to Parliament by the Board of Trade (/). 


Part VII. — Damages, Penalties, and Offences. 

Shot. 1. — Ihnnafjts. 

1518. Wliero damages, costs, or expenses are in any case dirinited 
to be paid by the Bailw'ays Clauses Consolidation Act, iHlo (/«;, or 
by* the special Act of a railway company or by any Act inc.uporuted 


docs not apply to any servant who is wholly employed in cJeiicol woik or 
in the company’s workshop.s (Railway llogulation Act, 18U:i (5t) Ac 57 Viel. 
c. 29), H 1 (7) ). 
ig) Ibid., s. 1 (2). 

(fi) Ibid., s. 1 (3). 

(t) Ibid., 8. 1 (4). The Railway and Canal (’oinmi8sionor.s have all the 
powers to ’make and eiitorce such orders as they have to make or enforce 
other orders within their jurisdiction (see p. 761, 'pont), but tlioir jurisdiction 
may be exercised by the two appointed Commissioners without the ex offirio 
Commissioner ( Railw’ay Regulation Act, 1893 (56 & 57 Viet. c. 29), s. 1 (5) ). 
{k)Jbid., s. 1 (6). 

{D'^lbid , s. 2. The lust report was presented in August, 1912. 

' (w) 8 &: 9 Viet. _o. 20. Damages may be payable under the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), for any injury done, iii 
the exercise of a company’s powers of executing works {ibid., 9 . 16; sec 
p. 653, ante), and, as to the jurisdiction ot two justices, see aUo pp. 662, 
607, 608, 672, ante, to the property of any gas or water authority (Railways 
rlauses Consolid'aticfn Act, 1845 (8 iSc 9 Viet. e. 20), ss. 18 — 21 ;"see p 679, 
ante) ; by failure to supply a road in place of a road stopped up (Railways 
Clauses Consolidation Act, 1845 (8 Ar 9 Viet. e. 20), s. 57; see ]>. 666, 
ante) ; for wrongful, unreasonable, or vexatious detention of goods or 
wagoiiH where there is a dispute as to tolls (Railways Clauses Consolidation! 
Aot» 1846 (8 & 9 Viet, c 20), ss 101, 102) ; for injury to the property of u 
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therewith, then, luiless oilier piocecliire is presi-rilied,- the aiiioont 
in case of dispute must be (leterininecl by two justices {n), 

• 1619. If the amount as so deierminod is not paid within seven 
days after demand it may be recovered by distress on the goods of 
the company or othi'i- paity liable, and the justice's must issue their 
wan ant accordingly (o). When, in tho casii of a railway companj, 
no sutlicjeiib goods can be found to satihfy such distress, and the 
aiiiount payable does not exceiid ,t‘20, it may be recovered by 
dihlress on the goods of Llie treasurer of the coinjiany, and the 
justices must issue a w’arrani accoidingly. No sucli distress, 
lioWHVer, can issue unless seven days* notice in writing, staling the 
amount due- and deiruuidmg payimuit tberc-of, is given to the 
treasiner (u- I<-l‘t at liis residence, ff the treasurer pays any money 
under sucii ilisti’ess, lie is luititled to be indenjinlied by the 
eonipniy, and luay enf.in'i; his light hy action or retain tho 
auioiniL [laid (miL of iiny ot the crinipany’s money in his possession vp)- 

1520. W lienevi'r any question of compensation, damages, charges, 
or expenses is referre<l hy any of the Avis above mentiom d (7) to tho 
determination of one or more justices, any justice may on Urn 
aiiplication of one party issue a summons retjmriiig the other 
pally to appi'ar at a named time and place. On the a[»()e{ir- 
ance of tho paities, or, in tlie ahsence of any party, on proof 
of service of the document, 0110 or two jnstu*(*s. as the case may 
ho, may cxaiiiiiie witnesses on oath tiiui hear and detorminc the 
queslioTi. The costs of such proceedings are in tho discn'tion of 
the justice or justices, and he or they must determine the amount 
tlu'H'of (/ ). A witness may be Bummoiual to attend, and in case 
of default, provided ho has been paid or tend(*red a reasonable sum 
tor his txiienses, he is liable to a penalty not exceeding l'o(.s). 

Siscr. 2 . — OfJ'fnct’s htf S/’iiatiia 0/ a Cowpantf. 

1521. Where any servant of a railway company or otlier person 
who is employed in conducting the traffic uiioii the railway, or 
in repairing or maintaiiniig the works of the company, is found 
drunk while employed upon the railway, or commits any ofience 
against the bye-laws, rules or regulations of the comijany, or 
wilfully, maliciously, or negligently does or omits to do any act 


railway company by a servant of the owner of an engine (Railways CIiiuRfS 
Consolidation Act, 1845 (8 & 9 Vici. c. 20), s. 124 ; see p. 002. ante). 

(n) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20), ».l40. 
The term “justice ’’ means a j'ustico of the peace for the placo wheie the 
matter arises who is not interested in the matter {xbid , s. 3). As to the* 
jurisdiction of justices, generally, see title Magistkates, Vol. XIX., 
pp. 559 et >seq. ; and sec ibid., p. 552, note (n). 

( 0 ) Railways (Manses (.Consolidation Act, 184.> (8 i 0 Viot. c. 20), s, 140. 

(p) Ibid., 8. 141. . • • 

(q) See p. 732, owte, and the text, supra. 

(r) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet. c. 20) s. 142. 
(«) Ibid., s. 163. So far as relates to offences this provision has been' 

npealed by the Summary Jurisdiction Act, 1884 (47 & 48 Viet. c. 43), 
Stmed. 
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SEor. 2. whoroby lifo or Jinil) is ondangerod or the traffic obstructed, he may 
Offences by l)e arrested without warrant (/) and taken before a justice by any 
Servants of officer or tigent of tfie company, or by a duly appointed special 
a Coii^pany. constable (a) or by any person called upon for assistance (/>). 
CoTivionon ^1^'be justice on complaint may act summarily in the matter (r\ 
ami penalty, and Oil coiwiction may sentence the offender to a term of imprison- 
< meiit with luird labour not exceeding two months, or to a lino not 
exceeding .tJlO, with imprisonment in default of paymtmt for a 
tfim not excet'ding two montbs(f/). The justice, however, if upon 
Iht) liearing lie thinks fit, may commit the person cliarged for trial 
al quarter sessions (c), and if ho is so tried, and convicted, ho may 
he sentenced to imprisonment with or witliout hard labour for a 
term not exceeding two years (./’). 

SncT. 3. — Oh-itnirtum of O/licrra of a Compantj. 

OPFenco nml 1522. Jf any person wilfully obstructs or imjiodos any officer or 
pmiaity. jigcijit of a railway company m the execution of bis duty iiiion the 
1 allway, or upon the works or pieinis;s connected thereiMth, lie 
also may be arrested without warrant (/) and taken liefore a justice, 
and on conviction may he fined a sum not (‘xceeding XT) or be 
imprisoned in default of payment (//). 

8ect. 4 . — OfJcnrpH un(h>r Jouliitiifu CVn/zscs and (Xhrr Ach. 

T’root'diire for 1523. Every penalty or forfeiture imposed by the- Thiihvays Clauses 
peijul(iu,s. Consolidation Act, 1HI5(//), or by the special Act of a company, or 

(/) '\s Ui aiuM, wiilumfc \v nrant, sco titles (Nominal Law and Pko- 

rKiMntn, Vol. IX., pp. 2U(i, :jnO , Polm'e, Vol. XXII., pp. 4‘J7 ff aeq. 

{a) Afi to special constable.'}, see title roLicio, Vol. XXli., pp. 491 al spq,, 
45)4 et aeq. 

{h) Ifailway Regulation Aet, 1842 (.'> & C Viet c .^5), s 17 ; see also 
Railway Regulation Aet, J84U (3 «&; 4 Vii't, c. 97), s. 13 Vuy pinson 
eounselling, aiding, or assisting in such oftenee is undei the same" liability 
(\bid ). As to bye-laws regiiTatiiig the conduct o! a lailway eoui] tiiy’s 
servants and offences against sucli byo-laws, see p 731, (>nte. 

(e) Where a single justice acts, hi.s power of infficting lino or imprison- 
ment is limited; see Summary Jurisdiction Act, 1879(42 tS. 43 Viet. c. 4b), 
K. 20(7), and title Magistrates, Vol. XIX., pp. o73 -."»7r». 

(d) Railway K(‘gulation Act, 1842 (3 & (5 Viet. c. .’io), b. 17; see also 
Railway Regulati«m Act, 1840 (3 & 4 Vict. c. 97), s. 13. 

(e) As to quartei sessions, see title Magistratk.s, Vol. XIX., pp. 632 

et eeq. 

(/) Railway Regulation Act, 1840 (3 & 4 Vict c. 97), s 14. 

(a) Ibid., s. 16; see also pp. 720, 721. avte. 

<h) 8 & 0 Vict. e 2n. Penalties are imposed by the Act in respect of the 
following matters •— eonstrueling woiks witliout the eousent ot the Board 
' .of Trade lyhen such eousent is requirtd {ibid , s. 17 ; see note {b) p. 673, 
•'ttnie) ; obstructing construction of railway (Railways Clauses Consolidation 
Act, 1846 (8 &. 9 Vii't. c 20), s. 24 ; see p. 689, ante) ; not substituting a 
road for a road interfered with (Railways Clauses Consolidation Aet, 
1846 (8 & 9 Vict. e 20), s. 64; see p. 664, ante); failing to restore 
a road interfered witli (Railways Clauses Consolidation Act, 1846 (8 »Sr 9 
Viet. c. 20), 8. 67 ; see jj. 666, ante) , failing to repair a road injured in 
execution of works (Railways Clauses Consolidation AeX, 1845 (8 & 9 
'Vict. c. 20), B. 68 ; see pp 665, 666, ante) ; failing to construct a screen 
(Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20), s 64 ; s^e 
p. 687, ante) ; disobeying an order to make approaches and fences, or to 
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h^tbuy bye-law made in pursuance thereof (t), unless other pro- 
vision is made, may be recovered by summary proceedings before 
iiwo justices (y). ^ 'No such penalty or forfeiture can bo recovered 
in any other court or otherwise than before justices 

A penalty imposed by a bye-law need not be a specific sum* but 
in such case no procuicidings can be talvon to recover a penalty 
unless a specific! sujti is den landed before the protu'edings are coni- 
inenced (/); and it is a ctondition precedent to Mie lecovering of 
any penalty tliat a list of ofTences and penalties should be published 
on a board in the ro<iuired nianiier(a/). 

1524 . Any p'lrson who commits an olTence, and whose name and 
address are unknown, may he arri'sUid by an ofiieor or agent of the 
company .ind tak-'ii with all convoimait despatch before a justice 
without warrant (a). 

1525 . When; any person in ccnnmittiiig an olfeiuio also does 
damage to the iiroperty of the company, he is halde to make gocul 

icpair any bridge, boiee, approach, gate, or other work (Hallways Claims 
« kmsolidation Act. IS45(S A: 1 ) Viet c 20). ss (>2, O.*) ; see j> 002. rniie) ; 
omitting to lasleii gates (Rai'niiys Clauses (’oiisolulatmii Act, 1S4.') (8 *fc 0 
Viet, c 20), rt 70, him* jip <500,000 av(>') ; detaeing or desnoynig a toll 
board or mil«*stone (Railways ('l.nisos ('oiisolidalioii Aet, 1845 (8 &, 0 Vict. 
e 20). ‘.k'l ; see |i 088. Mw/e), giving a. (also account ol goods consigned 

(Railways (laiise^ Consolidation Ael. 184.") (8&,0 Viet e 20), s 90; see title 
i.^AumERs, Vol. IV’ , pp 80, 87) ; refusal by passenger to r|iijt eannigo .it 
cud of joniTiey (Railways (’lauses (Joiisolidation Act, 1.84.) (8 iV 0 Viet, 
c. 20), s. 103; s(M‘ title (\\innKiis, Vol IV , p 61), bunging dangerous 
goods oil to lh(‘ railway ( Railways Clauses (’onsolidalioti Act,' 1845 (8 & 9 
Vict. c. 20), s 105; s(M* litle ('\uinEKs, Vol. TV . p 27) , using engine not 
ronslrnctiMl to ( orisume its ow’ii smoke (Jiaiiw.iys (3au.Sf‘B (.’onsoHilation 
Act, 18 45(18 A 9 Viet c 20), s 114. see p 690, mite); using any improper 
eugine 01 carnage on the r.ulway (Railways ('’laiises Coiisoliduf ion Ae.t, 
184.5 (8 9 Viet, c 20), ss 116, 119; see ]i 0‘)|, avle) i piillimj: dowui 

or injuring any board showing jieiialties (Railw'ays ('laiises (Jonsolid.ition 
Act, iS45 (8 vV 9 Vict. c 20), s 1 44 . .see p 088, niilr) 

(t) As to bye-la, ws, see pp. 728 H «cv/., ante. 

{]) Railways (Manses (’onsolulation Act, IM4.5 (8 iSc 9 Viet, e 2n), s. H.5. 
4‘lie proceduie is governed by the .Siimmaiy Juii.'.diedaoii Act'* (Siimm.iry 
.Jurisdielion Ael, 18.84 (-47 & 48 Viet. e. 43), s. 5, Sdied.), aiul is not in tin* 
nature of a <‘l.inii tor a siiin ot money due and leeoveiahlt* on eoniplamt, 
nor IS siieh a pen.ilfv or I'orleiinre a civil debt wiihiri the Siinimary .liins- 
dictiori Act. 1879 (42 & 4.') Vict. c. 49), ss. 0, ,'15 (A*, v. rmjel (JSSl), 8 
Q. B. 1). 151 ; see title M igi.stiiatks, Vol. XIX., p 0(0)); as to the 
moaning of “ justices,” see note (w), p. 733. ante. As to proeeriuie under 
the Summary Jurisdiction Acts, sec title Magistrates, Vol. XIX , pp. 589 
d seq. 

{k) London mid Jirighton Hoil. (lo. v. Wotson (1879), 4 (- 1'. J).^118, 
C. A. B'lt where a sjiccial ticket is i.ssucd with a condition that, if 
used for any station other than the one mentioned, it is to be forfeited 
and the full fare paid, an action to recover such tiill tare is not one to* 
recover a forfeituie or pen,ilty {Great ^orihern Had Co. v. Winder, [1S92] 
2 Q. B. 595). 

(/) Brown v. Great Eastern Rad. Co. (J877), 2 Q. B D. 406. 

(m) Railways Clauses Consolidation Act, 1845(8 & 9’Vid;. c. 20), s. 143 ; 
see p. 729, arilc. 

(n) Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. e. 20), a. 154. 
Aa to arrest by sper-ial constable of railway company, see Lambert v. Oreid 
lHastern Railwaij, [1909J 2 K. B. 776, U. A.; title roLtcii, Vol. !?^Xll.f 

p. 495. 
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fcho tlamago as* well as to jiay the ptnialty : and the justices who 
convict of the offence must in case of dispute determine the 
amount of the damnges (o). ^ 

1526. Unless the application of a penalty or forfeiture is other- 
wisfe provided for, the justices by whom it is imposed may award 
not more than half thereof to the informer and must award the 
remainder to the overseers of the poor of the parish iii which the 
ofTenco was commit ted^^ hg applied in aid of the poor rate ( /))• In 
tlie Metropolitan Polige District, liowever, yienalties arc peyahlc to 
the receiver of that District ((/). 

1527. *'V. penalty or other sum directed to bo levied liy distress 
must be levied by distress and sale of the goods of the party liable 
to pa}*- the same, and any surjiliiH realised must be returned to such 
party on demand (r)- No such distress is to be deemed unlawful 
by reason of any defect or want of form in the summons, conviction, 
warr.mt of distress, or other jiroceeding relating thereto (s). 

1528. No such proceedings as are above referred to(/) may bo 
quashed or vacated foi want of form, 'lor may they be removed by 
certiorari or otherwise into the High Court (a ). Nevertheless 
certiorari may be granted at the suit of the Crown and of an 
individual prosecuting in the name of the King (?•). 

Any party aggrieved by a decision of justices on any such matter 
may apiical to quarter sessions (.'c), and that court may make any 
owler which the justices might liave made in the first instance and 
has discretion as to the costs both of the proceedings lieforo the 
justices and of the appeal (x). 

1529. The law relating to the proceedings above referred to (t) 
applies, unless otherwise provided, to all penalties and forfeitures 
incurred under th(3 Railway Regulation (Gauge'.) Act, lHl-(3(i/), the 
llailw'ay Companies Powers Act, 1864 {z), the Raihvays Construction 
facilities Act, 1864(a), the Regulation of Railways Ad, 1868 
and the Regulation of Railways Act, 1871 (e). 

(rt) Railways Clauses Consolidation Act, 1845 (8 & 9 Vu:t. c. 20), s, 162, 

(p) Ibid., 8. 150. 

\q) Ibid., 8 159; and see title Police, Vol. XXII., pp. 474 — 477. 

(r) Raihvays Clauses Consolidation Act, J845 (8 & 9 Viot. c. 20), s. 148. 

(/?) Ibid., s. 149. 

(0 l.e., proceedings referred to in the text, supra, and in note (h), 
p. 734,.ante, 

(u) Railways Clauses Consolidation Act, 1846 (8 & 9 Viet c. 20), g. 156. 

(v) See title Cr^'Wn Practice, Vol. X., p. 177. 

{w) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), s. 167. 
This applies wlieie the matter has been before a metropolitan police 
magistrate as in the case of justices {ibid., s. 159). As to appeals to 
quarter sessions, see title Magistrates, Vol. XIX., pp. 642 el seq. 

(.r) Railways Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 20), a. 168. 

iy) 9 A; 10 Viet. c. 67, s. 8 ; see p. 686, ante. 

(e) 27 & 28 Viet, c 1 20, s. 3.3 ; see pp. 686. 687, ante. 

(а) 27 & 28 Viot. c. 121, s. 62 ; see pp. 624 etseq., ante. 

(б) 31 & 32 Viefe. c 119, s. 40. These are for the following offences 

in respect of the accotmts of a railway company {ibid., ss. 3, 4, 6, 8: p. 640« 
ante); providing trams for prize fights (Regulation of Railways Act, 
iMOS (31 & 32 Viet. «■. 110), g. 21; and, ng to prize fights, gee title 


(r) Por note (c), gee pext 



Part JIamacjes, Penalties, and 6ffence§. , 

1530- All 2 )enfilties recoverable summarily under flie Baihvay and 
Canal TrelKc Act. 1888(d), are recovered under the 2 )rovi 8 ions of 
t)ie Summary Jurisdiction Acts(c). 

A person who fraudulently travels on a raihvjiy with intent to 
avoid payment of his fare is punishable under the Keirulatiofl of 
1 lailways Act, 1889 (./'); and a company which issues a ticket not 
,• bearing upon the face thereof the fare chargeable is liable to a 
lienalty under the same Act(< 7 ). 

Sect, t).— Felonies and Misdemennnura. 

1531. Unlawfully and maliciously to put anything upon a 
^ail^^ay, or to remove rails, or to interfere nmUi signals or jioints, or 
to do any act ^^ith intent to uiisoi or in 3 ure a timn or to endanger 
the safety of iiassengers, is a felony; and unlaA\ fully to obstruct a 
train or to do, or omit to do, anything, thereby midangering the 
safety of jiasseugers, is a misdeui(‘anour (/i). 

Sect. (».— /’ofnr. 

1532. Special constables may be a|>pointed by juslices, at the 
exjieiise of a railway company, to maintain order amongst the 
jiersons employed upon the railway, if the behaviour of such 
jiorsous makes such an appointment advisable (t). 

It is within the jiowers of a railway com])any to obtain the 
appointment of siiecial constables to protect its propeity and kct^p 
order on the railway (4). 

(’lUMiNAL Law and Piiocedure, Vol. IX., pp 470, 582 ; non-corupliance 
W'itli regulations for communication between passengers and guard (Hcgn- 
latiou of lluilwiiy.s Act, 1808 (31 &32 Viet. c. 1 19), r. 22 ; sco p. 692, ante) ; 
trespass on railway (llegiilation of Kailways Act. 1868 (31 He 32 Vict 
c 119), B 23; see p. 723, ante) ; in respect of sliarelioldcrs’ addre.ss book 
(Hcgulation of Railways Act, 1868 (31 & 32 Vict. c. 119), s. 34; geo 
pp. 646, 647, ante) 

(c) 34 & 35 Vict. c. 78, ss 8, 15. These are for tlie following offences 

HI regard to returns of accidents (ibid., e 6; . ee p. 748, ante) ; in regaid 
to letiirhs ol statistics (Regulation of Raiiw'^ays Act, 1871 (3t &: 3r> Vict. 
c. 78), 8 9 ; see p. 044, ante ) ; obstruction of Board of Trade inspector 
(Regulation of Railw'ays Act, 1871 (34 &. 35 Vict. e 78), s 1 1 ; see note(s), 
p. 739, pofii). 

(d) 51 & .52 Vict. 0 . 25. Under this Act penalties may be incurred by a 
railway company for not observing the provisions with regard to book.s 
showing rates and classification of tratlic and with regard to disintegrating 
rates (ibid., s. 33 ; see title Cakriehs, Vol, IV , p. 86), and by a oanal 
company for not making the prescribed returns (Railway and Canal Tiafiio 
Act, 1888 (61 & 62 Vict. c. 25, s. 39) ; see p. 791, post). 

(e) Railway and Oanal Traffic Act, 1888 (61 & 62 Vict. c. 2.5), s. 49. 
For procedure under the Summary Jurisdiction Acts, aee title MAiys- 
trates, Vol. XIX.,.pp. 689 et seq. 

( f ) 52 & 53 Vict. c. 57, s. 6 ; and sec title Carriers, Vol. IV.,iip. 60. 

(g) Regulation of Kailways Act, 1889 (52 &. 63 Vict. e. 57), s. 6. The 
penalty is a fine not exceeding 408. for each ticket so issued ; see title 
t'ARUlERS, Vol. IV., p. 53. 

(/t) Malicious Damage Act, 1861 (24 & 2.5 Vict c. 97), ss. 35, 36 ; Offences 
against the Person Act, 1861 (24 & 26 Vict. c. 100), ss. ;f2, 3^1, 34 ; see title 
('RiMiNAL Law and Procedure, Vol. IX., p. 786. 

(i) Special Constables Act, 1838 (1 & 2 Vict. c. 80); and see title 
Police. Vol. XXII., pp. 494, 495. 

^) Edwards v. Midland Hail. Co. (1880), 6 Q. B. D. 287. Companies 
have usually expre.ss powers given to them by their special Acts as to the 

H.i.— xxm. . B 
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Part VIII. — Controlling Powers of Board 
of T rade. 

a 

Skct. General. 

SiJ13-Seci\ 1. — Oru/iii of Ponrera. 

1533 . In regard to tlie eoiiHiruetion, working, and regulation of 
railway.^, a large amount of discretionary power is reserved (/) by 
Acts of J^irliament ( 7 /O to the l^ixecutive GoverniiKuit represented by 
ilie Board of Trade ( 71 ). 

Before 1851 various powers and duties were oonfei'red ujjon a 
body of i>er8oris call(Mi “ Ooinmissioners of Railways ” (o) by various 
sjjecial Acts. In 18.51, howev(u*, all sucb powers, rights, authorities, 
and duties were transferred to and vested in the Board of Trade (p); 
and, in iHii'i, all po\\crs and duties for the protection of navigation, 
eonfernid mi the Admiralty by any sjiecial Act passed before 1802 
which authorised the construction of a railway on or affecting the 
shore of the sea or of any navigable river where the tide ebbs and 
ilows, were also transferred to the J5oard of Trade (fy). 

Huu-SEcr 2 -hi.yinfiirii. 

1534 . Bor the purpose of carrying out its duties the Board of 
Trade has power to appoint inspectors to inspect railways and to 
make authorised iiKpiines with respect to any radway or into the 
cause of any railway accident (/). 

1535 . Every such inspector has power, for the purposes of his 
duties, to enter and inspect any railway and all stations, works, 
buildings, offices, .stock, jilant and machinery belonging tliereto. 

'ippointrnent of police. As to the liahility of a railway company for the 
.acts of Riich constables, see titles Master and Servant, Vol XX., pf>. 248 
ii seq , 201 ; Police, Vol. XXII., p. 49.'>. 

(/) For particular instances of the, reservation of this yxiwer, see pp. 025, 
637, 638, 030, 043, 044, 045, 601, 073, 074, 078, 682, 68.5, 687, ante . .nud 
bco pp. 739, 740, 742, 773, 791, 'pofst. 

(m) Idle chief of these Acts are the Ilailway Regulation Act, 1842 
(.5 & 6 Viet, c 5.5) (see pp. 660, 662, 678, ante) ; the Railways Clauses 
(Jonsolidation Act, 1845 (8 & 9 Viet. c. 20) (see p. 673, ante) ; the Railway 
Coiiipa'nies Powers Act. 1864 (27 & 28 Viet. c. 120) (see pp. 632, 637, 638, 
ante) ; the Railways Construction Facilities Act, 1864 (27 & 28 Viet c. 121) 
(see pp. 624 et seq., ante) ; the Regulation of Railways Act, 1868 (31 & 32 
Viet. c. 119) (see pp. 645, 048, ante) : the Railway and Canal Traffic Act, 
1888 (51 & 52 Viet, e 25) (see pp. 635, 661, ante). 

(n) As to the Board of Trade, see title Constitutional Law, Vol. VII., 
pp. 102, 103. 

(o) Created by the Act for constituting Conimissioners of Railways, 
Btat. (1840) 9 & 10 Viet c. 105, repealed by the Railway Regulation Act, 
1851 (14 & 15 Viet e 04). 

(p) Ibid., s. 1. 

(q) Harbours Transfer Act, 1862 (25 & 26 Viet. c. 69) ; and see pp. 673 
et aeg.f ante. As to the powew and duties of the Admiralty, see title 
Constitutional Law, Vol. VII., pp. 88 et seq. 

(r) Regulation of Railways Act, 1871 (34 & 35 Viet. y. 78), s. 3. As to 

'Ibe duties of eoronera in" the case of death occasioned by a railway , 
accident, see title Coroners, Vol. VIIL, p. 244, ^ 
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Any person engaged in the management of a railway or in the 
employment of a company may be summoned to attend an inspector, 
^and is bound to supply answers and returns to such inquiries as the 
inspector makes. An inspector may also require and enforce the 
production of all books, papers, and documents of a coin'^)any 
which ho considers necessary («). 

An inspector may also insjaset any railway for the purpose 
of ascertaining whctlior tlnwo has been any contravention of the 
rules for the prevention of accidents, or whether there is any 
ground for proceeding against the company for any such conti'a- 
vention (t). 

Sri'i-Siy;T 3 -JrJiilratiim. 

1636. Wh enever the lioard of Trade is re()iiircd to make any 
award or decide any di (Terence in a casein which a railway com - 
Iiany is one of tlio parties, the Board may appoint an arbitrator to 
act for it, and his award or decision is doenK'd to bo the aw'ar(\ or 
decision of the Jhiard (a). 

If an arbitrator dies or in tlie judgment of the Board becomes 
incapable or unfit, the Board may appoint another arhiLrator (/). 

1537. The remuneration of any arbitrator or umjiire appointed by 
the Board in any case where a raihvay company is one of the parties 
may he fixed by the Board, ami in that case no larger sum can be 
charged (tv). 

1538. Although one of the parties to an arbitration may not he a 
raihvay company, the provisions of the Huilway Companies Arbitra- 
tion Act, iH.'ii) (.r), as to the powers of tlie arbitrator, procedure and 
awai’d {}/), apply to such arbitration so far as consistently may be (.'). 

1539. Where under the provisions of any S 2 >e,cial Act (a) the Board 
of Trade is required or authorised to sanction, approve, coiilirm, or 
determine any apjiointineiit, matter, or thing, or to make any ordPr 

(«) Regulation of Railways Act, 1871 (34 A 35 Viet, c. 7S), r 4. 
To prevent or impede an inspector in the execution of his dutv is an 
olTenoe punishable with a tine not exceeding £10 (Regulation of Railways 
Act, 1871 (34 & 35 Vict. o. 78), s. 11). As to offences, generally, sco 
pp. 734 et seq., ante. 

(t) Railway Employment (Prevention of Accidents) Act, 1900 (03 & 64 
Vict. 0 . 27), 8. 13 (1). But sucli inspection is not required where inspection 
or inquiry may be made with respect to the same matter for tho same 
purposes under another Act by a Government officer (tbtVi., s. 18). As to 
accidents, see pp. 747 — 753, 'post. 

(w) Regulation of Railways Act, 1868 (31 & 32 Vicl. o, 1 ID;, s. 30. 

(V) IhiA. • 

(w) Ibid.f 8. 31. t 

(it) 22 ds 23 Vict. o. 69 ; see pp. 716 — 719, ante. 

{y\ Railway Companies Arbitration Act, 1859 (22 & 23 Vict. o. 59), 
BS. 18>-29 ; see p. 718, ante. 

(«) Regulation of Railways Act, 1868 (31 & 32 Viet c 119), s. 32. 

(o) The term “ special Act ” here means a local or* loq^ and personal 
Act, or any Act of a local and personal character, and includes a pro< 
visional order of the Board of Trade confirmed by ParRament, and a 
certificate under the Railways Construction Facilities Act, 1804 (27 & 28* 
Vict. c. 121) ; see p. 624, ante ; see Board of Trade Arbitrations, etc. Act, 
1^74 (37 & 38 Vict. c. 40), s. 4 . 
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or do any act fttr the purpose of the special Act, the Board may 
make any such inquiries as it thinks necessary to enable it to carry 
out its duties; and it may hold such inquiries, or any inquiry, 
directed by any special Act, by any person or persona duly authorised 
by it (h). 

When in such circuinatances application is made to the Board 
to be arbitrator or to appoint any arbitrator or other person, 
or to hold any inquiry or do any other thing for the })urpose of a 
special Act, all expenses iiicurrtid by the Board in relation to such 
application must be defrayed by the parties thereto in such manner 
and to such amount as the Board may direct. Tlie Board also may, 
if it thinks fit, require parties to any such application to pay or 
give security for the payment of siicli sum us it lliiiiks requisite to 
meet such expenses as a condition precedent to acting in pursuance 
of the application. All such expenses directed by order of the 
Board to he paid may ho recovered as a dehf, and, if payshle to the 
Bom 1(1, as a debt to the (Vown (<*). Any order under these pro- 
visions is made by writing under the hand of the Bresident or 
one of the secretaries of the Board (d). 

1540 . Where any difference to which a railway comjiany is a 
party is required or authorised by any Act to he referred to the 
arbitration of the Board of Trade, or of some ^lerson appointed by 
the Board, the Board may, if it thinks fit, refer tlie matter for 
decision to the llailway and Canal Commissioners ^c)* 

Slb-!Si.(T. a.— t'nfoicuKj J(t.9 of Varhumod. 

1641 . Whenever it appears to the Board of Trade that the pro- 
visions of any Act of Parliament, general or special, relating lo or 
regulating railways or a.ny railway, have not been complied with on 
the part of any company, or that any company has acted or is acting 
ifi an imauthori.sed manner or in excess of its powers, the Board may 
certify to the Attorm^y-General that in the public interest sncli coni- 
pany should he restrained from so acting; and thereupon the 
Attorney-General must {/) proceed against such company, by infor- 
mation, action, or other proceeding as the case may require, to 
enforce such statutory^ jirovisions, to restrain illegal acts by injunc- 
tion, to recover any penalties or forfeitures which the company has 


(6) Tiosrd of Trade Arbitrations, etc. Act, 1874 (37 & 38 Viet. c. 40), 8. 2. 

(c) Ihid , B. 3. 

(d) Ibid., s. 4. 

(«) Ihtd., 6. 6 ; and see, further, p. 754, 'ponL Thi>s provision docs not 
'.apply to the appointment of an umpire under the Lands Clauses Con- 
solidation Act, 184.) (8 & 9 Viet. c. 18), s. 28 ; see title Compulsory 
PuRCiiASB OF Land and Compensation, Vol. VI., p. 80. Under this 
proFision the Board can refer matters arising under clauses 4 and 6 of 
the Schedule tjjlie various Hailway Rates and Charges Confirmation 
Acts, 1891 — 1892; see title Carriers, Vol. IV., pp. 83, 84; and seo 
pp. 746, 764, post. 

. (/) On delivery to him of the certificate of the Board the Attorney- 

General has no option, but is bound to proceed {A.-G. v, Grmi Northern 
^il. Co. (I860), l prew. ^ Sni. 154); and see p. 761, post, * 
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incurred, or for such other relief as the nature of the case may 
require (y). ^ 

* 1542 . The Board, however, cannot give any such certificate until 
twenty-one days after notice, to the company concerned, its 
intention to do so ,* and no such proceedings may be taken by the 
, authority of the Board except upon such certificate and witliin one 
year after the alleged offence was committed {h). 


SuB-Sser. 5 . — Aathentication of Acta of Board. 

1543 . All regulations, certificates, notices, and other documents 
purporting to be made or issued by the Board of 'frade, or by its 
authority, and signed by some officer appointed for that purposo by 
the Board, are, for the purpose of any Act of Parliament relating to 
railw'ays, deemed to have been so made and issued, without proof (»f 
the authority of the person signing them, or of the signature 
thereto, which are pn^sumed until the contrary is proved. - • 

The service of fauch documents may bo ctTected by leaving them 
at one of the ])rincipal oJfice.M of the railway company or by sending 
them by post to the secretary at such office. All notices and oLlua- 
documents requiied by any such Act of ParlianKuit to be given to 
or laid before the Board of Trade must be delivered at the oflice of 
the Board in London or sent by post addressed to that office (i). 

1544 . Where by any Act, relating to railways or to any railway, 
the Board of Trade lias power to make or issue any appointment, 
authority, determination, order, requisition, regulation, certificate, or 
notice, or to do any oilier act, it may do so by a document signed 
by one of the secretaries of the JJoard or by an assistant secretary, 
or by any ollu'r officer a])p()nited for the purposo ; and ('very such 
act so signified is to be deemed to have been duly done by the 
Jioard, and every such document is evideiK'o in any court without 
fuilher proof, unless it is proved that it w'us not sigru’d hy the 
authority of tiie Board (/»j. 

1545 . All documents purporting to be rules, orders, or certificates 

of the Board and to bo sealed with the seal of the Board, or to 
be signed by a secretary or assistant secretary of the Boaid or 
by any iiersoii authorised so to sign by the President of the 
Board, must he received in evidence and be deemed to lie what 
they purport to bo without further proof, unbass the contrary is 
shown. A certificate signed by the President that any order, certifi- 
cate, or act is the order, certificate, or act of the Board is conclusive 
evidence of the fact certified (1). , 

(a) Railway Regulatiou Act, 1844 (7 & 8 Viet. c. 85), s. 17. ffhis pro- , 
vision Las not diminished any other powers possessed by the Attorney- 
General of taking proceedings (A.-O. v. Great Northern Rail. Co. (1800), 1 
Drew. & Sm. 154) ; see A.-O. v. London and North Weatem Railway^ 
[1900] 1 Q. B. 78, C. A.). The court will not consider the sufficiency of tno 
reasons of the Board for putting the Attorney-General ifi nfotion (A.-G. v. 
Oxford, Worcester, and Wolverhampton Bail. Co. (1854), 2 W. R. 330). 

(h) Railway Regulation Act, 1844 (7 & 8 Viet. o. 86), s. 18. ^ 

(i) Railways Clauses Consolidation Act, 184.5 (8 & 9 Viet, c 20), a. 67, 

Ik) Railway Regulation Act. 1851 (14 & 16 Viet. o. 04), s. 3 

{}) Railway §pa Canal Traffip Actj J888 Viet. o. -o), a. §3, 
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Sect. 2. — Opening a Itailivay. 

1546. No railway or any portion of a railway {m) may be opened {n) 
by a company for the public conveyance of passengers until a month 
aftel’ notice in writing has been given to the Board of Trade of the 
in-tontion to open it, and until ten days after similar notice of the 
time when it will bo, in the opinion of the company, sufficiently 
(rompletexl for th(3 safe convoyanco of passengers (o) and ready for 
iiispoetion (p). 

If a railwfiy or portion of a railway is opened without any such 
notice, the company is liable to a penalty of ^520 a day for every day 
during whicli it continues open until the required notices have been 
duly given and have nxpirecl (7). 

■^.niese provisions apply to the optoiing of any additional line of 
railway, deviation line, station (r), junction (. 9 ), or level crossing (0, 
forming a portion of or direruly connected with a railway on which 
passengers arc carried, which has been constructed subsequently to 
the inspection of the lailway by the Hoard of Trade in respect of 
its original oiiening ; but the Board iias discretion from time to 
lime, upon tlio aiiplication of the company, to dispense wuth any 
notice with respect to any such works (//). 


(m) A lino on the land of (he company and parallel to an existing line is 
r “ portion of a railway ” and cannot bo opened without notice (A.-G^, v. 
(heat ircstcra Knd. (Jo. (1872), 7 Ch. App 767) Where a company had 
power to make a double line and opened the down hue with the sanc- 
tion of the Board, it was held that the Board was not by such sanction 
jundas o(Jiuo and could leluse to sanction the opening of the up line 
'{A.-G. V. (Jxjoid, Worcester, ami Wolverhampton Rati. Co. (18.54), 2 W. 11. 
330). 

(a) Wliore a company was bound to make a certain payment “ imme- 
diately after the opening of the lailway,” it was held that the money was 
]-ayahle as soon as any portion of the railway was oponrd {Grantham 
('anal Co v Amhenjate, Nottingham, Boston and Bastern Jinution Rail Co 
(18.52), 16 ,Jur. 640) But whoie a small portion ol a lailway 111 eo tse of 
eoiiatrnctiou was (KT.upied and maintained by anothei .•ompany, but the 
lino was m*l. olherwise oiiciied (or traffic, it w'as held that the railway was 
not opened foi public traffic {Re Beddgideit Railwntf (1871), 19 W. K. 427). 

(t») A company rnay^ bo restrained by injunction if it begins to run 
passengei trains over any portion of the line without notice to the Board 
ot Trade {A.-G. v Oxfoid, Worcester, and Wolrcihampfon Rati. Co , supra ; 
A -G. V. Great UV'-tern Rnil. (Jo, supia). The o])eniiig of a railway is a 
matter of public in (crest, and a company will be resti.uned from opening 
in violation of the statute on the inlonnation of the Attorney- General 
(ibid.). But whole an oponingof a lino was not in violation of the statute, 
bill, merely an injiiiv to certain persons, it was held that the cirouinstances 
iliA not warrant tlu'interloieiiceof the Attorney (.’Tcneial {A.-G. v. Birming- 
ham avd fjxford Junction Rail. Co (18.51). 3 Mac & (L 453) 

(p) Railway Regulation Act, 1842 (.5 & 6 Vict. 0 . 65), s. 4. 

{q) Ibid , s. 6 'i'his sum is recoverable as a debt to the Crown in any 
court of record {ibid.). 

(r) As to stations, see pp. 679 — 681, ante. 

(«) As to injunctions, see p. 684, ante. 

(t) As to level crossings, see pp. 660 et seq., 694 et seq., ante. 

(m) Regulation of Railways Act, 1871 (34 & 35 Vict. o. 78), a. 5. As to 
tlu‘ necessity of obtaining the sanction of the Board before using a private 
h*\t‘l cio-ssiiig over a railway, see Summer tcc and Mossend Iron awl Steel § 
Cv-t IJ>1» V, Caledoman Rail, Vo , j.lU09J S. C. 530- • 



Part Vltl. — C ontrolling Powers op Board of Trad®. 

1547 . If an inspector of the Board of Trade, after inspecting anj 
such railway or portion of a railway, reports in writing to the Board, 
•with grounds for his opinion, that in his opinion the opening of the 
railway would be attended with danger to the public using ^t, by 
reason of tlie incompleteness of the works or perms )ient way, or the 
insufficiency of the staff for working the railway, the Board may oi’der 
the company to postpone the opening for any period not exceeding 
one mojith (r). 

Such an order may Ije repeated from time to time, according 
to the reports of the Board’s inspectors on fui'ther inspections, 
until the Board is satisfied that tho line may bo ()p(‘ncd without 
danger (/<). No such order, howevtu*, is binding u])on any company 
unless a cf)py of llie re2)ort of tho inspector is delivered to the 
company with the older («). 

Where the Board has made any such order for postp aiing, for 
a month, the opening of any portion of a railway, and tlie comiiany 
has not informed the Board that the requisitions of the insiiector 
have been comiiiied w’lth, tlie Board has a discretion to make furtluM' 
postponing orders from time to time for jicnods not evci-eding a 
montli, without iiieuiriiig the expense of further inspection, until 
it is satisfied that the requisitions of the inspc'ctor lune hci'ii 
comiilied with or otluu’wiso that the railway can he ojiened with 
safety to the public (//). 

1548 . Disobedience to such an order renders tlie company liable 
to the same penalty as a company is liable to for opening a lino 
without giving notice (c)* 

Even though the Board has not ordered the opening of a railway 
to be postponed, the court may restrain the opening by injunction 
W'hen such opening is an injury to the individual praying its 
aid (d). 


{v) llailway Jlegiilatioa Act, 1842 (Ti & 0 Vicl. c. r}!>), s G. ^Vhc^^• nil 
inspector reports that the opening would be d.arigcrous .icd Hlutcs in Ins 
report grounds for his opinion, the Board, although not hound by such 
report, has an absolute discretion as to making an older, and the couit will 
not consider whether the conclusions drawn by the inspector are correct or 
not {A.-G. V, Great Western Had. Co. (1877), 4 C'h, 1), 735, C. A. ; A -U. v. 
Oxford, Worcester, and Wolverhampton Rad Co. (1854), 2 AV. 11. 330). 

(w) Railway Regulation Act, 1842 (5 & 6 Vict. c. 65), s. G 

(a) Jbid. 

(b) Railway Regulation Act (Returns of Signal Arrangements, AVorkiiig, 
etc.), 1873 (30 & 37 Abet. c. 76), s. 6. 

(c) Railway Regulation Act, 1842 (5 & 0 Vict. c. 55), s. 0 ; sec ibUl 5 ; 
and see p. 742, ante. 

(d) Chamberlain v. Chester and JHrlcnhead Rail. Co. (1848), 1 Dxch. 870 ; , 
and Bee title Injunction, Vol. XVII., pp. 228, 229. But such an injunc- 
tion will not be granted as a matter of course, and, even when a company’s 
special Aot provided that a railway should not be opened till a certain 
junction line was completed, the court refused on ^injynction against 
opening the railway before the junction was complete, on being satisfied 
that the company intended to complete it without delay {Cromford and 
High Peak Rail. Co. v. Stockport, Bisley and Whaley Bridge Bail. Co., 
C1867). 1 De G. & J. 320, U. A.). 
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Sect, 3. — 'Co\\strurAion of Rcmh, Brhhjea, and Other Worh$t 

1549. Where any difference arises between a railway company and 
any person or public body having control of or authorised by law to** 
enKmfie the construction of any road, bridge, or other public work of 
an engineering nature required by Act of Parliament, as to the 
construction, alteration, or restoration of such work, either party, 
after giving fourteen days’ notice in writing of his or its intention 
to the otlier party, may apply to the Bt)ard of Trade to decide ui)ou 
the proper construction, alteration or restoration of such work^f*). 

The Board may then at its discretion decide the matter in differ- 
ence, and may by certificate authorise any arrangement or mode of 
construction in regard to such road, bridge, or other work which 
appears to it either to be in substantial compliance with the statu- 
tory requirements or to be calculated to afford equal or greater 
accominodation to the public (e). After the Board has given such a 
certificate the road, bridge, or other work to w'hich it apjdies must 
be coiistriicled by the company in conformity with the certificate ; 
and, if it is so constructed, it is doomed to be constructed in con- 
formity with all atatutoiy requirements. No such certificate, 
however, may be granted by the Ikiard unless it is satisfied that 
existing private rights and interests will not be injuriously aflfocted 
thereby (<*). 

1550. In the construction of the railway a company may substi- 
tute any engineering work not shown on the deposited plans (/) for 
any arch, tunnel, or viaduct (//) shown thereon, provided the Board 
authorises such substitution by its certificate, after satisfying itself 
liy due inquiry that the company has acted with good faith in the 
matter, that the persons interested in the lands affected consent, and 
iliat the safety and convenience of the public w'ill not be diminished 
by the substitution (/i). 

Sect. 4. — Hates and Chanjes. 

1551. The Board of Trade may^ order every railway company to 
make a return to it of all tolls, rates, and chargijs from time to 
time levied by the company for the carriage of passengers and 
goods {i). 


{€) Railways Clauses CoDSohdation Act, 1845 (8 & 9 Viet c. 20), s. 60. 
As to repairs to ro.ads, see pp. 688 et seq., ante. As to excessive weight 
.and extraordinary traffic, see title Highw^ats, Streets, and Bkiuoes, 
Voli XVI., pp. 172 et seq. 

(/) As to the deposited plans, see pp. 647 et seq., anie. 

(9) As to authoiLsod works, see p. 61>4. ante. 

(^) Railways Clauses Act, 1863 (26 & 27 Vict. c. 92), s. 4. This is subject 
to the provisions of the Railways Clauses Consolidation Act, 1845 (8 & 9 
Vict. c. 20), BS. 11, 12, 14, 16 ; see pp. 660 — 653, ante. 

(i) Railway Jtegulation Act, 1840 (3 & 4 Vict. c. 97), s. 3. If the 
returns are not made within thirty days, after being required, the defaulting 
company is liable to a penalty of £20 a day, recoverable in any court of 
.lecord, for every day in whion it wilfully neglects to deliver them (ibid.). 
As to the penalty for making false returns, see Perjury Act, 1911 (1 
Geu. 5, c. 6), s. 6. * 



Part VI IJ. — Controlling Powers or Boarj) op TralPj. 

Such returns must be required in like manner a’nd at the same 
time from all railway companies in England, unless the Board 
specially exempts any particular company and enters in the minutes 
of its proceedings the grounds of such exemption (j). 

1552. In the year 1888 every railway company was required by 
statute (it) to submit to the Board of Trade a revised classification 
of merchandise traffic and a revised schedule of maximum rates and 
charges applicable thereto; and after these classifications and 
schedules had been considered and settled they were embodied in 
provisional orders and confirmed by Acts of Parliament (1). 

Any railway company or any j^erson after giving not less than 
twenty-one days’ notice to the company may apply to the Board to 
amend any classification and schedule so confirmed by adding thereto 
any articles, matters, or things ; and the Board may hear and deter- 
mine such applic,ation and may classify and deal with the articles, 
matters, or things referred to in such manner as it thinks right (m). 

These provisions have, however, no application to payments Jiy 
the Postiiiahtei-General (a), or by tlie Secretaiy of State for War (o;, 
to any company for tlie carriage of mails or stores (p). 

1553. Every book or other document in use by a conijiany 

containing the classification of merchandise traffic and schedule of 
charges carried on the railway must be open to public inspection 
without charge, and must bo kept on sale at a [uice not exceeding U. 
at every station at which such merchandise is handled. Printed 
copies of such classification and schedule must also be kept for sale 
by every company at such places and at such reasonable price as 
the Board of Trade may by general or special order direct ; and 
every company must publish at every station a notice, in such form 
as the Board prescribes, to the effect that all such books or docu- 
ments are open to public inspection, and that information as to any 
charge can be obtained by application as stated in the notice {q). • 

(j) See note (t), p. 744, ante. 

{h) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c. 25), s 24 ; Bee 
title Carriers, Vol. IV., pp 83 et seq 

{1) As a rule a separate confirmation Act apphes lo each company, and, 
when any question arises, the particular Act applying to the company 
concerned must be referred to ; but these various Acts are m substance 
and in wording almost identical — e q , see the London and North Western 
Railway Company (Rates and Charges) Order Confirmation Act, 1891 
(54 & 55 Viet. c. eexvi.). 

(w) Railway and Canal 'JVaffic A<'.t, 1888 (51 & 52 Viet. c. 25), s 24 ( 1 1 ). 
Under this piovision the Board has power to add to the classification 
new articles which are not in any class and to determine iii which class 
those new articles are to be placed ; but it has no power to tft,kc 
an article out of one class and put it into another {Ex parte Lqndon and 
North Western Jiml. Co. (1909), 100 L. T. 998). This decision w^as given * 
by a King’s Bench Divisional Clourt on a motion for certiorari and prohibi- 
tion to the Board of Trade ; and see note (r), p. 740, post. 

(n) See titles Carriers, Vol. IV., p. 70 ; Post Oeftcb, Vol. XXII., 

pp. 652, 663. - • • 

(o) See Cheap Trains Act, 1883 (46 & 47 Viet. c. 34), s. 6 ; boo p. 699, 
ante ; title Royal Forces. 

(p) Railway and Canal Traffic Act, 1888 (51 6c 52 Viet. c. 25), s. 24 * 
(W (13). 

(g) Ibid., B. 33 (1), (2), (4). A company infringing these provisions is 
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1554. When k company intend within its powers to make any 
increase in their existing charges as shown in such books they must 
publish fourteen days’ notice of such intention in such manner as^ 
the Board prescribes, otherwise such increase has no effect (r). 

1555. Any dispute between a trader and a railway company in 

reference to any service terminal (s) charged to him must be deter- 
mined by the Board of Trade (t) ; and an}' difference which arises 
between such parties as to the charges of the company (1) for 
services rendered at a private siding, (2) for the collection or delivery 
of merchandise, (.S) for the weighing of merchandise, (4) for the 
detention of trucks or the occupation or use of any accommodation 
beyond a reasonable time, (5) for loading, unloading, covering or 
uncovering heavy go^ds, (6) for the use of coal drops, or (7) for 
services rendered at any waterside wharf (/0» *>-8 to the sum 

payable by the company by way of demurrage for detention of the 
trader’s trucks, must be deierniincd by an arbitiator appointed by 
the Board (/ ). 


liable io a penally not exceeding £5, lecoverablo summarily {ibid., 

» 33 (7) ). See pp. 734 et fteq., ante. As t.o procedure before courts of 
summary jurisdiction, see title Magistrates, Vol. XJX., pp. 689 ft «eq. 
As to such books, tables, and other documcnis, see also Kegulation of 
llailways Act, 1873 (30 37 Vici. c 48), s. 14 ; title Carriers, Vol. IV., 

р. 86. "Every company must also keep open for inspection all books and 
documents showing tlio rates and charges in force on the Slst December, 
1892 (Railway and Canal Traffic Act, 1894 (57 & 58 Vict. c. 54), s. I (2) ). 
This is because by ibid , 8 . 1 (1), the burden lies on the company to justify 
any iuciease of rate above the rate in force on the date mentioned ; see 
litle rARKTERS, Vol. IV , p. B9. As to variation of lules by the Board 
of Trade, see note (r), ivjrn 

(r) Railway and Canal Traffic Act. 1888 (51 &r, 52 Vict e 25), k. 33 (6). 
TJie Board may from time to time make, rescind, and vary rules with regard 

any of the piovisions relating to rates and charges dealt with on 
l»p. 744, 745, ante (Railway and Can.il Traffic Act, 1888 (.M & 62 Vict. 

с. 25), s 35) 

U) tiee title CAKTaEK.>, Vol IV , p. 8.3. 

(t) London and North Western Railway Company (Kates and Charges) 
Order Confirmation Act, 1891 (54 &. 55 Vict. c. ccxxi.), iSched., cl. 4, and 
similar Acts relating to other' companies. 

(tt) Ibid., Sched , cL 5. Any such difference can be settled only by 
.‘irbitration as provided, and the court has no jurisdiction {London and 
yorth Western Btnlway v DoneUan, Same v. Billingtov, Ltd., [1898J 2 Q. B. 
7, C. A. ; see, further, title Carriers, Vol. IV., pp. 83, 84). The Board 
has p<»wer to appoint the Railway and Canal Commissioners l.o act as 
aibitrators for thcftc purposes under the Board of Trade Arbitrations, etc. 
Act, 1874 (37 & 38 Vict c 40), s. 6, and Ihib course is frc(|ueiit]y adopted , 
seei p 740, ante : and see p. 754, j) 0 \t. A coinpauy may also charge a 
trader for rent for siding and other structural accommodation, which may 
. bo a suin'' fixed by agreement or by an arbitrator appointed either by the 
parties or by the Board (London and North Western Railway Company 
( Rates and ( "liarges) Order Confirmation Act, 1891 (64 Sc 66 Vict. c. ccxxi.), 
.Sched., cl. 6). Where there is a difterenco of gauge between two railways 
a company m^-y ipake a reasonable charge for services of transhipment, 
and such charge, in case of difference, must be determined by an arbitrator 
appointed by the Board {ibid., Sched., cl. 8). As to gauge, see pp. 686, 
r 687, ante,- and see ibid., note (/). 

(r) London and North Western Railway Company (Rates and Charges) 
Ordei Confirmation Act, 1891 (64 & 55 Vict. o. ccxxi.), Sched., cj. 6 ; afi'd 
see similar Acts of other companies, « 



I’ART Vlll. — CONTROUJI^G J\>WERS OF BoARD OF TeAOF. 

« 

1556. Before any person cun apply to the Railway and Canal 
Commissioners to have a througli rate fixed (a) he must first have 
made a complaint to the Board of Trade of unreasonable charges, 
End the Board must have heard such comiilaint (h). 

Whenever any person niceiving or sending or desiring to 
send goods by railway is of opinion that the company is charging 
hini an Unfair or unreasonable rate, or is in any other way treating 
him in an oppressive or unreasonable manner, he may complain to 
the Board of Trade (r). Any authority or public body which may 
make a complaint to the Railway and Canal Commissioners may 
also complain to tlie ]3oard, where such authority thinks that it, or 
any traders or persons in its district, are being charged unfiiir or 
unreasonable rates (d). On any such complaint being made the 
Board, if it thinks that there are reasonahle grounds for the com- 
plaint, may call upon the comjiany concerned for an exjil.-ination and 
endeavour to settle tlie matter in difierenco amicably (r). For this 
purpose the Hoard may ajipoint any comiietent person to deal ^^itll 
the parties and may pay him such sum as the 'rreasuiy approves (•/ ). 
]ke 2 )orts of all siudi coniijlaints made to the Board and the results 
of proceedings talciui in r<3lati()n to such comjdaintH, together wMli 
any observations thereon v^hich it thinks fit to make, must he 
submitted to J’arliament from time to time (y). 

1557. Where ilic Board of Trade has reason to helit^ve that a 
railway company does not provide sufiieieiit ehetip jiassengiir trains 
or workmen’s trains, it may after inquiry order tlio company to 
provide proper services (//). 

1558. In the case of a railway made under the provisions of the 
Railways Construction Facilities Act, ]80d (0» the comiiany may 
demand and take tolls and charges not exceeding those sjiecjfied in 
the Act (/i), hut the Ikiard of Trade may by certificate vary such 
tolls and charges whenever it seems to it necessary or projier 

to do (/). 

SscT. 5. Acvidi'utH. 

1559. The company working any railway is obliged to give 
notice to the Board of Trade of certain accidents which take place 


(а) l.e., under the Railway and Canal IVaflic Act, 1888 (51 & .52 Viot. 
c. 26), 8. 26, and Railway and Canal 'J’r.'iflic Act, 1854 (17 & J8 Viet, c .‘>1), 
8. 2 ; see title Carriisrs, Vol. IV.. p. 72 

(б) Railway and Canal Traffic Act, 1888 (61 & 62 Viet. c. 25), a. 26, 

(c) jm., 8. 31 (1). 

id) Jhid., 8. 31 (6). As to who these aiilhorities an*, sco ibid., p# 7 ; 
seep. 7r)6,pov«; and see Port oj Imnlon Authority v. 3Iidland Ha^ihroy 
11912] 2 KT. B. 1 ; title Carrikus, Vol. JV., pp. 89-'-91. • 

(c) "Railway and Canal Traffic Act, 1888 (51 & 62 Viet. c. 2.5), 8. 31 (2). 
(/) ifttd., 8. 31 (3). 

(0) Ibid., 8. 31 (4). 

(A) Cheap Trains Act. 1883 (4fl & 47 Viet. c. 34),^ S,; and sec title 
Carriers, Vol. IV., p. 71. 

(0 27 & 28 Viet. c. 121 ; see p 624, unU. 

(A) Railways Constiuction Facilitios Act, 1864 (27 & 28 Viet. c. 121),. 
I. 49, Sched. 

• (2) Ibid., SB 49, 50 ; compare p. 635, ante. 
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in the course of such working (?«) and happen in or about the 
railway or any of the works or buildings connected therewith, 
or any building or place, open or enclosed, occupied by the com- 
pany. These accidents are : — * 

(1| Any accident attended with loss of life or personal injury to 
any person whatsoever ; 

f2) Any collision where one of tlie trains is a passenger train ; 

(:i) Any passenger train or part thereof accidentally leaving the 
rails ; 

(1) Any other accident, of such a kind as to liave caused or to be 
likely to cause loss of life or personal injury, which may he spr^cified 
from time to time by order of the Board (n). 

1560. Where an accident happens on any line or siding having a 
junction ^^ith a railw'v, but not belonging to or occujued by the 
company, and causes the death of or personal injury to a servant 
of the company, Ihe company must also give notice of such accident 
to the Boaid of 'rrade (o). 

If tlie accident hapi)ons to a train beh'riging to any other comiiany, 
that company al.so must report it to ilie Board (a). 

1561. The notice to the Board of 'Prade must specify the lo^s of 
life or jiersorial injury, if any, caused by the accidiuit, and must lie 
ill the form and contain such other jiarticulars us the Board from 
tiim‘ to time may direct. Ft must he siqit by tlio (*arliest practicable 
post after the accident ; but the Board may require notice of any 
class of accidents to he sent by telegram, and notice of every 
acc.ident of such a class must be telegrai»hed immediately after sucli 
accident takes place. A company failing to give the required notice 
is liable to a penalty not exceeiiing £20 (jj). 

1562. The Board of Trade may direct an inquiry by an inspector ( 7 ) 
into the causes of any such accident; and, if tlie Board thinks iL 
e'fcpedient, it may by order direct a formal investigation of such 


(in) ^Vhel'e a itiau was killed by a fall uf gravel in a ballast jtil:, on a 
railway company’s own land, which >vas used by the company to get giavel 
lor the maintenance and repair of the line, it was hold that the aeeide.nt 
did not happen “in thocourRcof woiking the railway ” (»S'co«v. Midland 
AJfli/. Co , (19011 1 K 317). 

(w) Kegulation ot Railw^ays Act, 1871 (34 35 Viet. c. 78), s. C; see 

Older, dated 2l8t December, 1900 

(o) Railway Kmploymeilt (Prevention of Accidents) Act, 1000 (03 & 64 
Vict. c. 27), 8. l3 (2). But such notice need not be given where notice ia 
given under any Act relating to factories or mines (ibid , b. 18 ; see 
iitles Factories and Shops, Vol XIV., p. 472 ; Mines, Minerals, and 
t^UARRiES, Vol. XX., p 607). Where a siding is not part of a railway 
within the meaning of the statute (see note (j*!). p. 750, yoai) and is used 10 
.connection* with a mine or quarry, the provisions of the Coal Mines Act, 
191) (1 & 2 Geo. 5, c. 50), and of the Metalliferous Minos Regulation 
Acts, 1S72 and 1875 (35 & 36 Vict. c. 77; 38 & 39 Vict. c. 39), as to 
notices of accidents apply as if the siding were part of a mine or qiiaiTj 
(Notice of Accidentfi Act, 1906 (6 PMw. 7, c. 53), s. 3); see title Mines. 
Minerals, and Quarries, Vol. XX., pp. 607, 627 

(p) Regulation of Railways Act, 1871 (34 & 35 Vict. c. 78), s. 6. For 

.form and contents of notice to the Board of Trade, see Order of the 
^oard, dated 21st December, 1906. . 

(g) As to inspectors and their appointment, see p. 7218, ante. 



Part V^Ut. — o Powers dP Poard of TradIS. 

# 

causes and of tbe circumstances attending the accident (7-). If the 
Board takes the latter course, it maj^ by order appoint any person 
possessing legal or special knowledge to assist the inspector, or it 
• may direct a county court judge or stipendiary or police magistrate 
or other named person to hold the investigation with the assistance 
of an inspector or otiier assessor (>■). 

The Investigation is conducted as an open court, such court having 
all the powers of a court of summary jurisdiction (s) as W'ell as all 
the pow'ers of an inspiictor of the Board of Trade (t). The court 
may inspect places, summon and examine witnesses (//), adniinister 
oaths, and enforce the production of documents. A witness, provided 
he is not in the service or employment of or otherwise connected 
with a railw'ay company, is entitled to his expenses in the same way 
as a witness summoned to attend a court of record {v). 

1563. An inspector making an inquiry or a court holding an 
investigation must report the result of their jiroceedmgs to the 
Board of ^J’rade, and the Board must cause such report tp he 
published in such maimer as it thinks fit (a;). 

1564. AVliere any such accident causes the death of any person, 
on request of the coroner holding an inquest on such death, tlie 
Board of Trade may appoint an inspector or other person to act as 
assessor to the coroner and assist him in holding the inquest. Such 
assessor must make a repoit to the Board as 111 the case of a 
court of investigation {a). 

1565. Where in the constiuciioii, use, working, or repair of any 
railway, canal, bridge, tunnel, or other work authorised by a 
special Act, thi're occurs an accident which causes to any person 
employed tlierein either loss of life or such bodily injury as to cause 
him to he absent throughout at least one whole day from his 
ordinary work (b), the employer (c) of such person must as soon as 
possible, and in case of an accident not resulting in death witlfin 
six days, send notice of the accident to the Board of Trade, 
specifying the time and place of its occurrence, its probable cause, 
the name and address of any person killed or injured, the work on 


(r) Regulation of Railways Act, 1871 (34 & 35 Viet c. 78), s. 7. 

(«) As to courts of summary jurisdiction and their powers, see title 
Magistrates, Vol. XIX., pp. 689 et heq, 

(<) For these powers, see p. 738, ante. 

(u) To refuse to attend to give evidence before an inspector or a court of 

investigation on tender of expenses is an offence punishable with a fine 
not exceeding £10. The same rule applies to a refusal to make any 
return or produce any document (Regulation of Railways Act, l87l 
(34 & 36 Viet. c. 78), s. 11). . ' , 

(v) In case of dispute as to such expenses the court mu.st refer the 
question to a master of the High Court (Regulation of Railways Act, 1871 
(34 & 35 Vict. c. 78), s. 7). 

(x) Ibid. 

(a) Ibid., B. 8 ; and see title CORONERS, Vol. VIH., p. 244. As to 
returns by the coroner, see ibid. 

(b) See Notice of Accidents Act, 1906 (6 £dw. 7» 0 . 63), •. 6. 

(c) It should be noted that the employer need not be the railway* 
fompauy — e.g., he may be a coutractuc. 
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which such person was engaged at the time, and, in case of injury, 
the nature of the injury (cl). 

Where it appears to the Board of Trade that any such accident is 
of sufficient importance to require a formal investigation, it may by ' 
order*direct such investigation to be held(r')* 

1566. 1’h(i Board of Trachi lias ]>()wer to make rules with the 
o])ject of reducing or removing the dangers and risks incidental to 
certain mattiirs (./) of railway service!//). 

1567. When the Board of Trade considers that avoidable danger 
to jiorsons employed on any railway (h) arises from any other 
operation of railway service, either because of the doing or the 
omitting to do something or from the want of proper appliances or 
plant, it may make ru! to meet the circumstances, provided it first 
communicates with 11 lo company concerned and gives them a reason- 
able ojiporiiniity of reducing oi removing ibe danger or risk (0- 


(d) Notice of Aee.ideiit..s Act, 1894 (f>7 & ^.8 Vict. c 28), ss. 1 (1), 2 (1), 
and Soiled. Any peisuri who wilfully inakt delimit in giving such notice 
la lu'ible lo a lino not exceeding 40«. \ibtd., s 1 (2) ). 

{e) Jbid., fa. .3. I'liis invcHti^alion is licld under similar conditions to 
those under which an investigation is lieid under the llegulation of Kail- 
ways Act, 1871 (.34 35 Vict c. 78) ; see pp. 748, 749, ante. 

Cj) Jlailway Einployinerit (Prevention of Accidtait.s) Act, 1900 (0.3 & 04 
Vict. 0 , 27), s 1(1), Sched The matters referred to are : — 

J Brake lovers on both sides ol wagons 

2. Jjabolling wagons. 

3. Movement ot w.agons by propping and tow' roping. 

4. Steam or other power brakes on engines. 

5. lighting of stations or sidings where shunting operations arc fr(‘* 
quriitly earned on alter dsirk 

0, Protection of iioint rods and signal wires and position of giound 
levers working points. 

7. Position of o/lices and cabins near working linos. 

*■ 8. Marking of louling points. 

9. Coiistnictioii and piotection of gauge ghisses. 

10. Arrangement of tool boxes and water gauges on engiues. 

11. Working of trains without brake vans upon runiung linos beyond 
tbe limits of stations. 

12. Protection to permanent way men when relaying or repairing 
permanent way {ibid., Sched.). 

{g) Under these powers the Board of Trade has published the Pre- 
vention ot Accidents llules, 1902, which relate {inter alia) to labelling 
wagons/ propping, tow roping, ongino brakes, brake vans, the lighting 
of sidings, the guarding of point rods and signal wires, steam gauges, water 
gauges, and provisions for the safety of jilatelayers. These rules were 
varied in the case of the U’afT Vale Railway by the Prevention of Accidents 
llules, 1902, Amendinent Rules, 1907. The Board has also published the 
Prevention of Accidents Rules, 1911 (Stat. R. & 0., 1911, p. 381), which 
provide thet all wagons constructed after the 7th May, 1912, must be 
fitted on both sides with brake levers, which must comply with the con- 
ditions set out. Wagons constructed before the date mentioned must be 
fitted with similai' brake levers before a certain date, which varies 
according to the number of wagons possessed by the owners, the latest 
date being the 7th November, 1931. 

{h) The expression “ railway ” here includes any works of a railway 
couipany connected with the railway (Railway Employment (Prevention 
hi Accidents) Act, 1900 (63 & 64 Vict. o. 27), s. 16). 

(I) JhuL, B. 1 (2). *' 
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Any such rules may require the use of any pla^it or appliances 6. 

^hich the Board thinks will conduce to the safety of persons Accidents, 
employed or the disuse of any plant or appliances which it thinks Nature of 
^involve danger 0)- A. reasonable time must, however, be given to mies, 
any company to carry out any requirements (A;). Such rules may 
apply generally to all railways or to any particular railway or class 
of railways (0* 

Notice of proposed rules must be published, and opportunity must Ndticc of 
be given by the Board to interested persons to make objections and pfoposetJ 
have their objections considei-ed (m). Any such person, if dis- [KJnn"of 
satisfied with the manner in which the Board deals with his objections, 
objections, may by written notice require the objection to be referred 
to the Railway and Canal Commissioners, who must decide 
whether the objection is reasonable or not(?0. "Where such is the 
general desire of objectors, tlie objections to a proposed rule may 
be referred to a referee appointed by tbe J^oaj'd instead of to the 
Commissioners (o). 

Tn considering any such objection, regard must be had to , tbe Maiioisfobo 
question whether the retiuiremonts of the proposed rule would 
materially interfere with tlui trade of the country or w’ith tlie 
necessary operations of any raihwiy compan}'’ (/>). 

1568. The Board of Trade may, with the concurrence of the rn.|miips hobi 
IVeasury, employ and pay such [KU’sons and in.iy hold such iiujiiiries 

as it tliinks expedient in rofcrenco to the making of such rules (7). 

1569. Every railway company must (subject to the due working EAiicnmcnts. 
of its traOic) give all reasonable facilities to the Board of Trade for 
conducting any experiments with a view to making any such rules, 
provided such experiments are made without risk or expense to the 
company, unless otherwise agreed (/•). 

1570. Where tho Board of Trade holds a special in(|uiry with Co'-tsi.t 
reference to an objection to a projinsed rule on tlio application nif 

the objector, tlie person holding tlm inquiry may order tho objector 
to pay the whole or any part of tlio costs of the inquiry as cortitied 
by the Board, if he is of opinion that the inquiry was unnecessary {a). 

1571. Where, in the opinion of the Board of Trade, in any par- SiiCfitt.- ..id. r 
ticular case, a specific order or direction Mould be better than a 

general rule, the Board may give such order or direction in the ^ 

ij) Railway Employment (J’reveiifcioii of Accidents) Act, 1900 ((>.‘1 (il 
Vict. c. 27), 8. 1 (.‘J). 

(k) IbitL, 8. I (4) ; e <}., see note (</), p. 750, ante, 

{1) Railway Employment (Prevenlion of Accidents) Act, 1900 (01} 01 

Viot. c. 27), 8. 7. . 

(m) Ibid., 88. 2, 5, 0. • . 

(n) Ibid., 8. .*1. ... 

(o) Ibid., 8. 6. In this case, by ibid., s. 1.5 (4), the provisions of the Roar-I 

of Trade Arbitrations, etc. Act, 1874 (.*17 & 38 Viet. c. 40), s. 3, apply . see 
p. 740, ante. , , 

(p) Railway Employment (Prevention of Accidents) Act, 1900 (03 & 64 
Vict. o. 27), 8. 4. 

(fj) Ibid., 8. 15 (1). (2). 
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Siime manner arj^ subject to the same conditions as it may make a 
rule (f). 

1572. Any person affected by any rule which has been in opera- 
tion for more than three months may apply to the Board of Trade* 
to vary or rescind it. If such application is made within eighteen 
months of the coming into operation of the rule and the Board 
declines to entertain the application, it must on reijiiest refer the 
application to the Railway and Canal Commissioners, 'who must 
decide whether the application is reasonable or not. If the Com- 
missioners decide that the application is reasonable the Board must 
pj'opose a rule to meet it («). 

1573. Any person or company acting in contravention of or failing 
to comply with any rule is liable on summary conviction to a fine 
of X50, or in the case of a continuing offence to a fine of £10 a day 
for every day during which the offence continues after conviction. 
Alternatively, on the applicatmn of the Board of 'frade, com))liiiiic 0 
with the rule may be enforced by the Railway and Can.il Com- 
miNHomsrs es if the rule were an ordei made by \i{h). 

1574. WJu'ietherequinMmmtH of anv rule involve expenditure by 
a railway comiiany which would properly bo chargeable to capital 
account, the Board of Trade must on the application of the coni- 
jiariy fix, d( termine, and certify the sum properly so chargeable, and 
the company may thereupon issue debentures or d(‘b(iiitiire stock for 
that or any less sum at interest not exceeding 5 per cent., ranking 
pan paastL with any existing debentures or delierituro stock ; and the 
sum so raised must be applied in carrying out the refpiiniments of 
such *'11168 (c). 

1575. IE any sucli rule imposes upon a corajiany an obligtition 
inconsistent with the terras of any lease or agreement under which 
the railway is worked, the company is under no liability for any 
breach of the obligation made necessary by such rulei^d;. 

'1576. Where a person has been injured or killed by .ni accident 
on a railway, the Board of Trade, U 2 *on a joint application !>’’ the 
company and the injured person or his representatives, may, if it 
thinks fit, appoint an arbitratol* to determine the compensation, 
if any, to be iiaid by the company (r). Such arbitrator may order 
the injured person to be examined by a duly qualified medical 
practitioner (/) named in the order who is not a wntiiess on either 

(0 IlVilway Eniiiloyraenfc (rieveution of AccirlnilH) \ct, 1000 (63 & 64 
Vict. c. 21), H. 8 

(d) Ibid , H 10. 

(h) Ibid , 8. 11. A 8iimiTi.iry iMuiviction is Ruhjccfc l.o appeal to quarter 
RpsworiB (ibid.); aa to appeals to quarter sessions, see title M vgistraih'^, 
Vol. NIX., pp. 042 ft seq, A» to recovery of peiiJilties, sec pp 734 et 
iiin/e. Eoi*" the mode in wliich an order of the Railway and Canal Coiii- 
miasionera is enforced, see p. 761, post. 

(c) Railway Employment (Prevention of Accidents) Act, 1900 (63 & 04 
Viet. c. 27), a. 14. As to the similar power in respect of expenses under 
the Regulation pf Itiiilway.-* Act, 1889 (52 & 53 Viet. c. 57), sec p. 632, ante. 

id) Railway Employment (Prevention of Accidents) Act, 1900 (63 & 64 
Viot. c. 27). 8. 17. 

f. (c) Regulation of Railways Act, 1868 (31 & 32 Viet. c. 119), s. 25. As 
to the liability of employers for compensation for accidents to their 
servanta, see title Master and Servant, Vol. XX,, pp. 128 et seq. 

if) See title Msdicine and PsARiiAcr, Vol. XX., p, 325, < 
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Bides and may make such order as he thinks lit atj to the costs of 
such examination (y). 


Part- IX. — Jurisdiction of the Railway and 
Canal Commission. 

Sect. 1. — T/o? Court. 

1677. The Piaihvay and Canal Commission is a court of record 
having an official seal which is judicially noticed (k). 

1678. No Commissioner may act in any case in which he is 
directly or indirectly interested, except by consent of the parties (i). 
Any Commissioner within three months of his appointment must 
absolutely sell and dispose of any share, debenture, or other interjsst 
which he may have for his own benolit in any railway company 
in the United Kingdom ; and during his tenancy of tlie office he 
cannot hold or acquire any such interest, and must dispense of 
any such interest which comes to or vests in him by will or 
succession (j). 

1679. The Commissioners may sit at such times and conduct 
their business in such manner as they think lit, and may sit any- 
w’here in the United Kingdom, as may be most convenient; but 
wlien sitting in London they sit at the Iloyal Courts of Justice, 
unless otherwise directed by the Lord Chancellor (4). 

The central office of the Commissioners is in London {1). 

1680. Any document purpoiting to be signed by the Commis- 

sioners, or by any one of them, is receivable in evidence without 
further proof and deemed to be duly executed (ni). • 

Sect. 2. — Jurisdiction. 

1681. The jurisdiction of the Commissioners is either directly 
conferred upon them by various Acts of Parliament (a) or is 
exercised by them as arbitrators (u). 

(q) Kcgnlaiion of Railways Act, 1868 (.31 & 32 Vict. c. 119), a. 36 

(A) Railway and (’anal Traffic Act, 1888 (51 & 52 Vict. c. 25), s 2 Aa 
to the coiistitulioii of the court, the qualification and salaries of the Com- 
niiBsioners, the number of roinrnissiouors required at a lii*.aiiiig, and^the 
appointment of an additional ex o^cio commissioner, boo title CuURi.s, 
Vol. IX., p. 217. 

(t) Regulation of Railways Act, 1873 (36 37 Vict. c. 48), s. 5. 

ij) Ibid. 

(k) Ibid., B. 27 ; Railway and Canal Traffic Act, 1888 (51 & 52 Vict. 
c. 25), 8. 6. , - 

(l> Railway and Canal Traffic Act, 1888 (51 & 62 ViJt. c! 25), b. 6 (2). 

(w) Regulation of Railways Act, 1873 (36 6c 37 Vict c. 48). s. 30. 

(n) The matters in which they have jurisdiction are summarised in, 
title Courts, Vol. IX , p. 218. 

•(u) See pp. 754, 755, post. 
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If they excet^d Lheir jurisdiction they infiy bo restrained by 
prohibition ( p). 

Jurisdiction directly conferred upon them by a public Act is 
exclusive, and the High Court has no original jurisdiction in such* 
matters (q). 

1582. As arbitrators, the jurisdiction of the Commissioners is 
derived either from the agreement to refer (r) or from the fact that 
sucli agreement, being between railway or canal companies, is 
confirmed or authorised by an Act of Parliament, and that any of 
the parties to the agreement requires the matters in difTererice to be 
referred to the Commissioners («). 

The Commissioners also may have referred to them by the Board 
of Trade any difference to which a railway or canal company is a 
party and which is le'^iiired or authorised by any Act of Parliament 
to ho referred to the Board or to some person appointed by the 
Board (^0* In siicli case they have the same power of rescinding, 
varying, or adding to any a^\,lrd previously made by the Board or 
by any arbitrator with reference to the same subject-matter as the 
Board or such arbitrator would have bad if the matter had been 
referred to it or him (/>). 

When the (Jommissioners act as arbitrators under statutory autho- 
rity, the IB'gh Court has no jurisdiction to set asirle any award iliey 

(p) South Eafttern Rail. (Jo. v. Railway (Jornmisstoners (1881), f> Q B. I>. 
oSO, C. A. ; Toomer v. London^ (Jhafham and Dover Rail. Co (J877), 2 
Kx. D, 450. As to procedure iu prolnbitioii, see title Urown Pkvctice, 
Vol. X., pp. 152 el mj. Where an application was made to the Commis- 
feioncrs to lestiani railway companies from refusing to haul traders’ 
wagons, and the railway companies tried to prohibit the Commissioners 
liom dealing iMth the application, it was held, that as the applicants made 
their claim as for a reasonable facility, not as a matter of right, the 
< 'ommissioners had jurisdiction [Watson [John), Ltd. v. Caledonian Rail. 
(V, [1910J S. C. 1066). 

Iq) Chatterley Iron Co. v. .Vo/M StnffoKhhire Rail. Co. (1S78), 3 fiv A. 
< an Tr. Cas. 238 

(r) By the Hegulahon of Railnays Ad, 1873 (36 & 37 Viet, c 4.-, s. 0, 
nay difference to which a railway company or canal couipany is a party 
may, with the assent of the C’ommissioaers, be referred to them by agree- 
ment between the parties ; see p. 690. ante. 

(«) Regulation of Railways Act, 1873 (36 & 37 Viet e 48), s. 8, 
.is amended by the R.iilway and Canal Traffic Act, 1888 (51 52 Vict. 

e 25), 8. 15 ; see p 690, ante. As to the cases where this power does not 
exist, see also p. 719. ante. 

(a) lloard of TijmIo Aibitratioiu?, etc. Act, 1874 (.37 & 38 Vict c 40) 
s. 6. 

(b) Ibid , s. 7 1 1 rider the powers of ibid., ss. 6, 7, the Railway and 

Canal Commissioners arc frequently appointed by the Board ot Trade to 
detoprrnine dift’orencos between railway companies and traders as to charges 
for special service under the various Railway Rates and Charges Conflrma- 
rion Acts frice London and North Western Railway Company (Rate.s and 
Charges) Order Conliimatiou Act, 1891 ). 1891—1892 (54 & 5,') Vict. c. ccxxi.j, 
Sched., cl. 5, and other provisions of that schedule ; boo pp. 746, 747, ante ; 
title Oarkiers, Vol. IV., p. 83. As to the jurisdiction of the Commis- 
sioners when acting(4indcr such a reference by the Board of Trade, see Bala 
and Dolaelly Mail. Co. v. Cambrlm Mail. Co. (1874), 2 Ry. & Can. Tr. Cas. 
47 ; and, as to the powers of the Commissioners under the Regulation of 
jRailways Act, 1873 (36 & 37 Vict, c. 48), see the text, supra, and pp. 600, 
719, ante. , 
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may make(c); neither can an award of the Commissioaera be reopened i^rcT. 2 
on the ground that the evidence given ^yaa misunderstood (d). Jnrisdio- 

, 1583. Where the Commissioners have received auy complaint 
against a railway or canal comiiany alleging infringement of any Complaint 
enactment in respoct of wliich they have jurisdiction, they Inay 
ni their, discretion, and before any further procecjdings are taken, oi ranai 
' communicate the c(nnplaint to the company so as to afford them an oonjpa/i.v. 
opportunity of making observations thereon (('). 

1584. Whenever the Commissioners have jurisdiction to liear and Award of 
determine any matter they may, in addiium to or in substitution ‘iftmagesiu 
for any other relief, aw.ird damages to the aggrieved party, sucli 
damages to be in full satisfaction of all claims, including over- 
charges. No damages can, however, be awarded unless complaint 

has been made by such party within one year from his discovery 
of the matter complained of. The damages may be assessed either 
bv the (Commissioners themselves or by an inquiry befoie an officer 
of their court (y ). • 

1585. Within their jurisdiction, the Commissioiiors have full 
])Ower to decidi^ qiie'ilioiis of both law ami fact, and they have all 
the powers of a superior court with resjiect to tlio attendance of 
witnesses (y), th(‘ production and inspection of <lociiments (A), the 
inspection of projuu Ly (/), tJio enforcement of tliiur orders (/.), ami 
other matters proper to the due eve.icise of their duties (/). Only 
the (‘.t ojflrn) Commissioner may, however, commit for coiitein])t of 
court (m). 

ISkct. K-rriHc it/ Jurisdtctton. 

Sub-Seci’. 1 (l7/<t iitaif Aj>i)h/ to <Un,niU<'<n>utri. 

1586. rroceediiigs may he taken before the (^Jommissionors by I’erh-in-* 
any person complaining of any violation or contravention of the 

(c) Newnj and JilnnmliUen UaiL Co. v. Uhter Rail Co (l.SSO), 2 Juf 
(N. s.) 936, C. A. As to Hctliiig iisido tlio awards of !ii bitiafors, see til-lo 
Akbitkation, Vol. 1., pp 476 H mu/ 

(d) Re 0 real Western Rail Co and Rosimasler-dcneral (1903). 19 3’ L. K. 

63G. 

(c) Regulation of Railways Act, 1873 (36 & 37 V^iot. c. 48), s 7 ; seo 
p. 767, post 

(J) Railway and Canal Traffic Act, 1888 (.51 & 52 Vict. c. 25), s. 12 As 
to the limitation of time, see Holwell Iron Co., Ltd. v. Midland Railway, 

[1900] 1 K. B. 486. Damages cannot be awarded in respect ol undue 
preference where the rates complained of have been published in the coui- 
pany’s rate books, unless written notu‘-e has been given to the company 
requiring them to remedy the complaint and the company b.n failed to 
do so (Railway and Canal Traffic Act. I88H (51 & 62 V'iel c. 25), s. 13 ; ^ ^ 

see title Carhiebs, Vol. IV., p. 82). 

(0) See title Evidence, Vol. XII., pp. 577 et seq. • ^ * 

(a) See title Discovery, In.spjiction, and Interrogatories, Vol. XI., 

pp. 67 et aeq. 

{i) See titles Evidence, Vol. XIII., p. 509 ; Practice and pROCEnrim, 
p. 136, ante. 

(k) See title Judgments and Orders, Vol. XVIll?, pji. 219 et seg, ; 
and see pp 761 et aeq., poH. 

(1) Railway and Canal Traffic Act, 1888 (61 & 62 Vict. o. 26), s. 18. 

Im) Ibid. As to contempt of court, generally, see title Contempt oy * 

C9URT, Attachment, and Committal, \h)I. VIT., pp. 279 et sea. 
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law relatirig to, traffic facilities or undue preference (w) or of the 
provisions of the Regulation of Railways Act, 1873 (o), or any Act 
amending or applying that Act ; or by any person appointed by the 
Board of Trade upon a certificate alleging any such violation (‘r 
contravention (p) ; or by any person disputing the legality of any 
loll,’ rate or charge (</); or by any other person iitTected by any 
matter or complaint in respect of which the CominiKsioners have 
jurisdiction to determine (r). 

1687. A complaint which the Commissioners have jurisdiction 
to determine may also he made (1) by any liarhour or conservancy 
authority, by any county council or municipal authority, or by any 
justices in quarter sessions ; or (2) by any such association of traders 
or freighters or chamber of commerce or agriculture as may obtain 
a certificate from the Board of Trade that it is a 2 >ropor body to 
make such complaint («). It is not necessary for any such authority 
to show that it is aggrieved ; and it may appear in opiiosition to a 
coinjilaint when the Coinmissioners are of opinion that it or the 
Ijersoiis it represents are likely to he aflectod (/). 

.Sua-.ShCT. 2. — l*t (H ednre. 

1588. Tlie Comuii8.sioners, with tlie approval of the Lord 
Chancellor and the President of the Board of Trade, have jiower 


(a) l.e.f as contained in the Railway and Canal Traffic Act, 18.54 (17 A 18 
Vict c. 31), 8. 2: the Regulation of Railways Act, 1808(31 & 32 Viet c 1 19), 
H. 10 ; the Railway and Canal Tratlic Act, 1888 (51 6i 52 Viet. c. 25) , see 
litle ('arriers, Vol. iV., pp. 05 el sea. ; 74 et seu, 

(o) 30 37 Viet. c. 48. 

(p) Ibid., 8. 0. 

Iq) Railway and Canal Traflic Act, 1888 (51 & 52 Vict. c. 25), s 10. 

(r) For matters ivithin the jurisdiction of the CorniiiiasiuiiciH, sec title 
Courts, Vol. IX., p. 218; the same matters being referred to passint in 
this title, and in title Carriers, ^'oI. IV., pp. 05 et seq 

(s) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25). a. 7. 
'Phis certificate remains in foice for twelve months unless withdrawn. It 


may be granted on condition that the authority applying for it gives security 
lor any costs it may be called ujjbn to pay {ibid.). The necessity of 
obtaining the certificate is at protection to railway companies against 
frivolous or unreasonable complaints by chambers of commerce or associa- 
tions of traders {per Wills, J., in Liverpool Com Trade Association v. 
London and North Western Bail, Co., [1891] 1 Q. B. 120). An association 
BO certified cannot be compelled to give particulars of the traders represented 
by the association (Mansion Mouse Association on Bailway and Canal Traffic 
for the United Kingdom Great Western Bail. Co., [18961 2 Q. B. 141, 
C. A.). 

(<) , Railway and Canal Traffic Act, 1888 (61 & 52 Vict. c. 26), s. 7. 
Application by a cliamber of commerce for leave to appear was refused 
. where it jvas not prepared to state whether it appeared in opposition 
lor not {Liverpool Corn Traders' Association v. Great Western Bail. Co. (1892), 
8 Ry. & Can. Tr. ('as. 114). The Commissioners are not limited by this 
provision as to the classes of persons whom they may hear in opposition, 
but have the ordinary jurisdiction of common law courts to allow inter- 
vention in thek di&c.retiuu {Port of London Authority v. Midland Batlway, 
[1912J 2 K. B. 1). An urban district council has been allowed to intervene 
in an application under the Cheap Trains Act, 1883 (46 & 47 Vict. c. 34) 
ilondon County Council v. Greed Bastem Bail Co. ( 191 1), 1 4 Ry. & Can. Tr, 
Cftii. 224). 
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to make and alter rules governing the practice ayd procedure of 
their court (a). 

, 1589 . Proceedings are in general commenced hv an aj^jdication in 
writing, which is in the nature of a statement of claim (r). This 
application (ir) must contain a concise statement of the facts itilied 
on, the grounds of application, and the relief or remedy claimed ;.it 
must he divided into numbered paragraphs and must he signed l)y 
tlie applieant or his solicitor, or, in the case of a company, ))y the 
chairman, manager, secretary, or solicitor (j). 

If damages aie claiim'd, the application must specify the amount 
tlicireof and the matter in respect of which they are claimed ; and 
ilie defendant may before or at the time of delivering his answer, or 
at any time by leave, jiay money into court either with or witliout a 
denial of liability (a). 

The appheation must he tiled with the registrar to the Com- 
missioners (5), and a cojiy must be seived upon the manager, 
se,cretary. or chief clerk of tlie d(3fendunt, unless the solicitor for 
the defendant undertakes in writing to accept service (e). 

1590 . If the application is for the Cmninissioners to hear and 
deteimine a dispuLii as to tlie legality of any rate, toll or charge, the 
parties may concui in stating the question in the form of a joint 
uiiplicaLioii without furLluo* proceedings (//)• 

1591 AVlien the Ooiiiinissiomas in their disi-retion eommunicate 
an application to the conqiany against w'hom the conqilaint is 
made, so as to afford the company an o]>portuniiy of making obser- 
vations thereon (fq,th(‘\ must notify the fact of such communication 
to the applicant within seven days of the filing of tin* application, 
and thereupon all formal proceedings are suspendi'd until further 
notice (./). Within the seven days or afterwards, the Coniinissioners 
may require further information, particulars or documents, from 


(tt) liailwjiy and Canal Trallic Art, 1888 (51 &. .52 VicL. c. 2.5), s 20. 
Ituiea made by the ConnnisRiouers must be laid belore J*arliameal ; Ihry 
iniist be jnduM.ally noticed and have the eftect ol an Act of l*ailiament 
{ihid ). Kiiles have been made under tins pow'er entitled the Jtailwav and 
Canal Commission Rules, 1889 (Stat. R ^ U. Re\'., Vol. XI., Railway, 
pp. 43 U seq.). 

(y) Railway and Canal Coinmi.s8ion Rules, 1889, r. 2, and Sehed. I., 
Form No. 1. 

(w) “ Applie.ation ” includes “complaint” {ibid., r. 1). 

(x) Jhul., r. 2. As to the form of the application in various cases, see 
ibid., rr. 3 — 16 

{a) Ibid., r 18 ; R. S.C., 1883, Ord 22, ir 2 — 7, apply, muUitis mutandia, 
to payment into court (ibid); and sec title Pracmce anj> PROCBpi^RE, 
pp. 147 ei seq., ante. , 

(/>) Railway and Canal Commission Rules, 1889, r. 19. ' 

(o) Ibid., r. 21. As to what parties must be joined as defendants to an 
application, see Mapperley Colliery Co. v. Midland Hail Co. (1896). 9 
Ky. & Can. Tr. Cas. 147; Chame and Hunt, JMi. v. London and t\oith 
M^efttern Hail Co. (1909), 13 Ry. ^ Can. Tr. (^as. 286. • • 

(d) Railway and ('anal Commission Rules, 1889, r. 13. 

(c) l.e.t under the Regulation of Railways Act, 1873 (36 & 37 Vi«’t. c. 43). 
B 7 ; see p. 756, ante. • 

• (J) Railway and Canal Commission Rules, 1889, r. 22. 
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the applicant, »nd may siiaiiend formal proceedings until their 
requirements are satisfied (ff). 

1592. Tho Commissioners may direct inquiries to be made, afc 
any stage of the proceedings, in such manner and by such persona 
as they tliink fit(/0, and if they do so they must give the parties 
notice, and may meanulhle .suspeml all proceedings lill^ furtlier 
notice (/). 

1593. In all cases the parties may by consent in writing dispense 
with all formal proceedings after the filing of the application ; and 
oiders by consent may be drawn up, and, if approved of by tho 
CoiumisMioners, may be sealed with their seal (A). 

1594. Within iifteen days from the service of the application, the 
defendant must file and deliver hi.s answer, and, within six days 
from the didivery of llu“ answer, the applicant must tile and deliver 
his n'ply, if aii> ; hut these Limes are liable to he shortened or 
extended hy order on summons (/). 

1595 After reply, no further pleadieg may ho didivered without 
leave (jn), and, if no reply is delivered, the pleadings iiri^ deemed te 
he closed and all material statements of facts in the pleading last 
delivered a.'e deemed to he in issue (a). 

1596. If the Coinuiissioners are of opinion that the pleadings do 
not sufficiently raise the issues of fact they may direct tho partif's 
to prepare issues, and in case tho parties differ the Commissioners 
may settle the issues (o). 

1597. Any point of law vaisi'd hy the pleadings may be set down 
for hearing and disposed of hy the Comnnssioners before the liearing 
of tJie application, and if tho decision on such j^oint, in the opinion 
of the Coniimssioners, disposes of the whole application, they may 
order that the argument sliall ho the hearing of the apjjlic ition ami 
thereupon may deal with the same as seems to them just (2>). 

1598. Tlie Coiiimissioners liaye power to grant interim injunc- 
tions Oj), to make orders, for discovery of documents (?•) and 


(j) Railway and Canal Commission Rules, 1889, r. 23. 

(h) Railway and Canal Traffic Act, 1854 (17 & 18 Viet. c. 31), s 3. 

(t) fifailway and Canal Commission Rules, 1889, r. 21. 

(/e) Jbid., r. 25. 

(l) Ibid., rr. 20. 27, 53, and Relied , Forms Nos 4, 5. 

(m) Ibid., r. 28. 

(n,'i Ibid., r 29. 

(o) Ibid., r. 30. 

, (p) Ibid:, r. 31. E.g., this exiurso was followed in North Staffordshire 

Colliery Owners* Association v. North Sta^rdahire Mail. Co., London and 
North Western Mail. Go., Orent Western Mail. Co., and Shropshire Union 
Railways and Canal Go (1908), 13 Ry. Can. & Tr. Cas. 78 

(q) Railway ^d ^( 'anal Commission Rulc.s, 1889, r. 34. In an upplioa- 
lion to compel the deiendant to carry out a statutory agi'eenient to forw^ard 
certain tramc by the railway of the applicant, an interim injunction was 
granted enjoiniuj; the dcfchdant to forward the traffic until the hearing, 

(/) For nnte (r), see next page. '' 
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interrogatories (s), and to order the production ^and inspection 
of documents (t). Either party may givo to tlie other notice to 
produce (a) or to admit documents (K). 

1599. When any application is withdrawn or settled it is the 
duty of the applicant to immediately give notice thereof to •the 
registrai;(t*). 

The date of hearing is fixed by the registrar on application (d). 

At the hearing, the evidence is given vnd rorr unless tlio 
Commissioners order that any particular fficts be proved, or the 
evidence of any witness he given, by affidavit, or that any witness 
be examined by interrogatories or on commission (e). 

1600. Where the Commissioners think fit, a view msy be had by 
one or more of the Commissioners as they determine ( /). 

1601- Interlocutory a.ppIi(‘atioiis are heard uj)on summons by 
the registrar, with sn appeal from Ins decision on a point of law to 
tlie (.r n/Hcio Commissioner. An interlocutory ajijdication can, be 
adjourned into coiiit for determination by tho Commissioners (.7). 

1602. A final order or (lo(‘ision of tbo Conimissioru'rs may be 
reviewed, rtiscinded, or varied by them upon applicatitm made 
within twenty-eight days after such order or decision has been com- 
miinicated to tho parties, or within such further time as the Coni- 
missionors may allow' (/<). Tins jiirihdiction, liowever, is exorcised 

oil the ground that the applicant had a puma, light and no Jiariu 
could be done as accounts could be kept {Great j\ortherti Rati Co. v. Great. 
Co fit ei 71 Rail Co (1809). 10 Rv. &('*an 'Pr Cas, 266) But ni an application 
to compel the detondant <0 give Ihe applicant certain facilities for runnitiL^ 
over and using its railway, an mtermi lujunctiun enjoining tho dofcndani. 
company to allow such user until the hearing w-ass refused (Xoith Rafite/n, 
Rail. Co. V. Noith British Rail. Co. (1897), K* Ry A: Can. Tr. ('as 82 j 
The (''onrt of Appeal disapproves of ihe (’ominissioners granling contingent 
injunctions {Siiulleis avd Halcers, Ltd v. Great Wef-tern Railwaj/, (191 IJ I 
K. B. 386, C. 

(r) Railway and C.iu.il (’oinnjiS'>ioji Rules, 1889, i do. 

(s) Jhid , r 36 

it) Ihid , rr. 37, 38. 

(a) Ibid , r 39. 

(b) Ibid , T 40 

(c) Ibid , T. 41. 

id) lbid.,x 43 

(e) Ibid., r. 4.') In (Jastte Steam Tiaivlert^, Lid. v Grefil f’-nL 

t'n (1908), 13 Ry. A-: (-an. I’l. ("as. 145, lie.iisay ovidciu'ii w.is :itlmi(1cd 
1i» prove competition {ibid , per Tmw’ksnvk. J , at p. 147) 

(/) Railway and Canal ("ommission Rules, 1889, r. 4S In a rnopci ca-e 
(he parties should iutorm the Commissioners prior to the he.'uing and aiako 
arrangomcnls for them to view if they tJiiiik fit {Greenwood {John) iS: Sonf,, 
Jjtd V Cheshire Lines Committee (1908), J3 Ry. & Can. Tr. Cas.*169). . 

( 7 ) Railway and Canal Commission Rules, 1889. r. 53. On uiterJocutoiy 
application.^ tho practice is to hear only one counsel, but two are heard on 
an application to review, rescind, or vniy {BieJeett, Smith dc Co. v. Midland 
Rail. Co. f Derbyshire Silkstone Coal Co. v. Same, Gragsmyor Co. v. Same 
(1895). 0 By. & Can. Tr. Cas. 107). 

(A) Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 18 (2;. 
and Railway and Canal Commission Rules, r. 52. An interlocutory order 
piay bo similarly reopened within four days. In either case the applica- 
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only upon very ^trong grounds, in exceptional cases, and with great 
caution (i). , 

1603. Any party may appear before the Commissioners either ir^. 
person or by counsel or solicitor (k ) ; and any parliamentary agent 
who 'is certified to have practised before committees of Parliament 
for two years before the 10th August, 1888, may practise as 
attorney or agent before the Commissioners, but every such pei’son 
is, in regard to such practice, subject to the jurisdiction of tiie 
Commissioners, and his name must be entered on a roll ke 3 pt 
by them (0- 

Sun-SKcr. 3. —Costa. 

1604. In proceedings before the Commissioners, other than dis- 
putes between two or more companies (m\ the Commissioners have 
no power to award costs on either side, unless they are of opinion 
that eitlier the claim or the defence has been frivolous or 
vexatious (//). 'Diis, however, applies only to the costs of the 
hearing; the costs (»f interlocutory m;»tters are in the discretion 
of the Commissionors (o). 

1605. Tn case of appeal (p), the costa of appeal come under the 
ordinary rules of the Court of Appeal, though that court cannot 


tion IS by motion on notice of motion {ibid.). As to appeals, see j) 72(5, 
post. 

(0 See Rickett, Smith <fc Co. v. Midland Bail. Co , Derbyshire Silkstone 
Coal Co. V. Same, Grae^moor Co. v. Same (1895), 9 Ry. & Can. Tr. Cas 1()7, 
per Collins, J., at p. 135. For a case in which a decision was reopened, 
hee Great North of Scotland Bail Co v. Highland Rad. Co., H ighlaiul Rad. 
Co. V. Great North of Scotland Rail. Co. (1885), 5 Ry & Can. Tr (-as 103 
I’he Commissioners will refuse to reopen a decision 'after a long interval of 
time (Denaby Main Colliery Co. v. Manchester, Sheffield and fAncoltuthire 
Rad. Co. (No. 2) (1881), 4 Ry. & Can. Tr. Cas. 23). They will also letiiso 
to' reopen a decision on a question of costs only, where there is no applica- 
tion to vary on the merits {Hammons and Foster v. Great Western Rad. Co. 
(1883), 4 Ry & Can Tr. Cas. 181). 

{k) Railway and Canal TraflBc Act, 1^88 (51 & 62 Viet r. 25), s. 50. As 
to rights of audience, see titles Barristers, Vol. II., pp. 370 et seg. ; 
Solicitors. 

(/) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), s. 51 
(m) This applies to railway companies, canal corap.mies, and railway 
and canal corapanievS (Railway and (janal Traffic Act, 1888 (51 & 52 Vict. 
V. 25), 23). As to canal ‘companies, see p. 791, post. 

{n) Railway and Canal Traffic Act, 1894 (57 & 58 Vict. c. 54), s 2. As 
1o what is frivoloua and vexatious, see London County Council v. Great 
Kastern Rail. Co. (1911), 14 Ky. & Can. Tr. Cas. 224. If parties do not 
make proper discovery of documents and come prepared with copies to 
the court, their con«luct maybe held to be “ vexatious ” ; see Anderton Co , 
Ltd. V. Ri"er Weaver Trustees (1910), 14 Ry. & Can. Tr. t;)as. 136, per 
Lawrence, J., at p. 140. When proceedings have been unduly protra<-ted 
by the conduct of an applicant, he may be ordered to pay part of tho 
costa even though ho is successful in his application {Taff Vale Bad. Co. 
V. Barry Docks Co. (No. 1) (1890), 7 Ry. Sc Can. Tr. Cas. 41). 

(o) As provided by the Railway and. Canal Traffic Act, 1888 (51 & 62 
Vict. c- 25), B. 19 ; see Rickett, Smith ds Co. v. Midland Rail. Co., Derby- 
shire Silkstone Coal Co. v. Same, Orassmoor Co. v. Same, supra. 

{p) As to appeals, see pp. 762 et seq., post. As to costs In the Court of 
Appeal, see titl^ Practicb and Procedure, pp. 207, ; Solicitors. 
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award the costs of proceedings before the Commissictfiers whore the 
Commissioners themselves had no power to award costs (g). 

, 1606 . In disputes in which the parties are railway or canal 
comp lilies, the costs of ami incidental to every proceeding before 
the CoHiniissioners are in the discretion of the Commissioners, ^vho 
may order by v«hom and. to whom they are to be jiaid and by whmn 
they are to be taxed and allowial (/■). 

1607 . Unless there is reason to otherwist; order, the Commissioners 
generally direct that the costs of proceedings shall folltm the event 
when such costs are within their discretion { h ). They have no 
jurisdiction to order defendants to 2)ay the costs of an unsuccessful 
ajiplicant (0. Costs are taxed upon the order under whicli they are 
I»ayahlo hy the registrar or by such other person as the Commissioners 
may direct { h ). 

Scij-Sfci' 4 -~K))fi>u'emeni of Onhrs. 

1606 . Tlie (Commissioners may issue injunctions (/•) against cojn- 
])anies restraining them from violating or contravening the law with 
regaid to matters within tluur jinisdictioii (/c). 

1609 . In case of disobedience to any such in junction they may 
issue w rits of attachment ) against any director ot a company or any 
other person answerable for such disobedience ; and they may order 
any comiiany to pay a penalty (a) not exc(‘eding .1*200 for o\ei‘v day, 

{(f) Mansion House Association on Railway ami Canal Ttalfic foi the 
Vnited Kingdom v. Great Western Rail, t'o., |i8Rr>| 2 Q Ji HI, 11 A. 

(r) Kaihviiy and (*aiial Trallic Act, 1888 (51 & 52 Vict c 25), s. H), as 
luodifiod by the Railway and Canal T'rattio Act, 1894 (57 & 58 Vict. c 54), 
B. 1 As lo rclcrcnoos to the Oommi.ssioners of such disputes, sec pp. 718, 
711), 754, ante. 

(s) Sec Palmer v. London and South Western Rail. ('o. (Xo 2) (1892), 8 
Ry. &. Can. Tr. Cas. 53 (this was before llic di.scretion over co.sis was 
M-stricted ; sec p. 760, ante) ; StoeJcshridge Rail Co. v. Great Central Rail. 
Vo (1909). 13 Ry & Can. Tr. Ca.s 335 

(0 Re Foster \ . Great Western Rail ('o (1882), 8 (J. R. D 515, C A 

\ii) Railway and Canal (yOniiiiis.sion Rules, 1889, r 51. 'I’lic costs of 
more than two counsel are, as a rule, not allowed on lavatnui hclwtHMi 
jj.-jrty and party, unless the ease involves oxtraorduiary conif>lication and 
difliculty in applying this test it is material to corisiilci wliethei a leason- 
ablc and prudent man would go into court without three counsel, but the 
chance of briefed counsel not attending must not be considered {Glnmotqan 
County Council v. Great Western Rail. (’0,(1805] IQ H. 21) As to 
taxation of costs, generally, see title Soi.ii’irou.'^ 

(v) As to the general nature of thi.s remedy, see title IxjUN'orios, V()l. 
XVII., pp. 197 ct 

{w) Regulation ol Railways Act, 1873 (36 & 37 Vict. c. 48), s. 6 ; sec also 
Railway and Canal Tralfie Act, 1854 (17 & 18 Vict. c. 31), ss, 2, 3 ; Regfila- 
tioii of Railways Act, 1868 (31 & 32 Vict. c. 119), s 16 ; Railway andOanal 
Tratfic Act, 1888 (51 & 52 Vict. c. 25), ss 8, 9, 10, 18, 26 ; RailwAy Regiila-, 
tiou Act, 1893 (56 & 57 Vict. c. 29), s. 1 ; Railway and Canal Trafiic Act, 
1894 (57 & 58 Vict. c. 54), s. 1 : Railw'ay Employment (Prevention of 
Accidents) Act, 1900 (63 & 64 Vict. c. 27) ; Railw'ays (Private Sidings) 
Act, 1904 (4 Edw. 7, c. 19). As to jurisdiction, see p^. 7§3 et seq., ante; 
title CoiJUTS, Vol. IX., p. 217 ; and see pp. 740, 741, ante. 

(x) As to attachment, see, generally, titles (’omtempt of Court, 
Attachment, and (^.ommittal, Vol. VII., pp. 279 et seq. ; Corporations,, 
Vol. VIII., p. 390. ' 

* (a) For cases in wnieh companies have been ordered lo pay penalties, 
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after a day to he named in the order, that such company fails to 
obey such injunction, and the penalty may be recovered by process of 
execution (h). , 

1610. A decision or order of the Commissioners made for the 
purpose of carrying into effect any of tlie provisions of the public 
Acts giving them jurisdiction may be made a rule or order of the 
Jligli Court, and may he enforced either as aliove described or as a 
rule or order of the High Court (r), 

1611 . When! any enactment in a special Act (1) contains provi- 
sions relating to traflic facilities or uuilue preference, or (2) requires 
a railway company to provide any station, road, or other similar 
work for public accommodation, or (.S) imposes on a railway company 
iwiy obligation in favour of llio public or of an individual, or when 
any Act fontains provisions relating to privaLo branch railways 
or private sidings, ilio Comm iss ion ers have the like junsdi(!tioii to 
enforce their decisions (d). The fact, Jiowever, that the Cornmis- 
sioiKMs hav(! such jurisdiction does not oust the jurisdiction of 
tlie couits in any matter A^hicli otherwise Hk'v could liiivi! dealt 
\vith(e). 

Sus-Skct. 5. — Appmh. 

1612 . On questions of law an appeal lies from the Comniissioiiers 
to tlie Court of Appeal, and must be brought in conformity with the 
Jhiles of the Supreme (’oiiri (y'). AVlien the Commissioners are 
sitting as arbitrators under the liegulation of Raih\aya Act, 18713 ((/), 
their jurisdiction does not depend on the consent of the parties, and 
there is an appeal to the Court of Appeal from their decision on 
a question of lawt/i). 

No appeal lies from the Coinmissioiieis on a question of fact 
or upon any question regarding the Uk-uh niauUi of any com- 
plainant (i). [J'he lindings of fact of the Commissioners will not be 
ili.sturbed by the Court of Appeal (A), but if in finding a fact they 


see (lluiUcrhjf Iran Co v. North HiotJordnUirv Co (1878). II Ky 

llan. 'JV. (la.s. 2U8 ; Wfitkiniton.Y. tVrexhmn, Mold and Connah's Quay Hail 
Co. (No. U) (1880), 11 Ry. & (Ian. Tr. C’as. 446. As to execution against 
railway companies, seo'pp. 704, 7C5, yoni ; and as to execution, generally, 
see title Execution, Vol. XIV., pp. 1 ei seq. 

(b) Jjlailway and (llaiial Trallic Act, 18.'54 (17 & 18 Viet. c. 31), s. 3; 
Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 0. 

(c) Regulation of Railways Act, 1873 (30 & 37 V^ict. c. 48), s. 26. Eor 
llio purpose of cairj'ing this into effect rules may bo made by the High 
(’ourt (ibid.). 

(d,> Railway and Canal Traffic Act. 1888 (51 & 62 Viet. c. 25). s. 9. 

(e) Barry Kail. Co. v. Taff V<de RaH. Co., flSOO) 1 Ch. 128, C. A. 

, (/) Raih/ay and Canal Traflic Act, 1888 (.51 & 52 Viet c. 25), ss. 17 (2), 
(3), 56 ; see R. S. C., Ord. 63 ; title Practk;e and Procedure, pp. 102 
e.t »eq., ante. 

ig) 36 & 37 Viet, o 48, s. 8 ; see p. 754, a7ite. 

(h) North Ea^en\ Rail. Co. v. North British Rail. Co. (1897), 36 Sc. L. R. 
282. 

(i) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. o. 26), s. 17 (1 ) ; 
gee Vickers, Sons and Maxim, Ltd. v. Midland Rail. Co. (1902), 87 L. T. 
655, C. A. 

{L) HyilUrs and Balers, Ltd. v. Great Western Baikcay, [1911] 1 K. B. 
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proceed on a wrong principle of law their decision may be varied (i) ; a. 

and an appeal lies from a decision which is based on ^'no Exercise 
^evidence ‘’(m), or which is based on a finding that there is evidence of J^b- 
of an alleged violation of law(jO. d ictio n. 

1613. The Commissioners also have power to state a spcciaf case special case, 

for the opinion of the High Court {<>), but no appeal lies from the 
decision of the High Court on such ease (p). • 

1614. The decisions of the Commissioners are binding upon them- ('ommin- 
selvcs (f/), and the decision of the CommissioTiers sitting in one i)art 

of the United Kingdom is binding upon themselves when sitting in dccisums”^ 
another part(r)- 

1615. On the hearing of an appeal, the Court of Appeal may draw Hearing of 
all such inferences as are not inconsistent with the facts found by Hiu appeal, 
the Commissioners and are necessary for determining questions 

of law, and tliey msy make any order which the Commissioners 
could have made and any further or other order which seems td bo 
just; and the costs of the appeal are in their discretion, saving that 
no Commissioner can ho ordered to ])ay costs (g). 

The Court of Appeal will hoar two counsel only, although more CmniHcl. * 
than one party apfiears by different counsel in support of tlic same 
side tO- 

1616. Tho decision of the (k.mrt of Aiqioal is final ; hut when any Appeal to 
decision of the Court of Appe.il is inconsishwit with a dt'cision of the of 
Court of Session in Scotland (in either Division of the Inner House), 

C. A.; Ahmm Coal Co., I Ad. v. Great Central Kail. Co. (1903), 19 
'r. ]j. It. Ct)t, C. A. ; {Jofseph) <fc* Sons, Ltd. v. Midland Kail Co. 

(1909), 14 Jly. & (Jan. Tr. Ca8. 18; Great Central Kail. ('o. v. Lancashire 
and Yorkshire Kail. Co. (1910), 14 Tly. & Can. Tr (’as 131. 

(l) Pichford^s, Ltd. v. London and North Western Kail. Co. (1907), 13 Ry. 

(Jan Tr. Cas. 3l,(J. A. “ This court o.'uiuot rcvojsc tho decision ol dm 

Raihvay (’omimssiomus on ipieBtions of lact ; but if, in solving a question 
of fact, the Railway Coinmiswoncrs h,avo applied a wrong principle of Jaw, 
then this court can, it necessary, vary tho order of the Coinnussioners, 
which, thoiigJi said to be a finding of lact, had really proceeded upon a mi.s- 
directioii in point ot law ” (ibid., per Lord ALVEitsTuxifi, (J.J., at p 70). 

(m) Lever Jirothers, Ltd., v. Midland Kail Co. (1909), 13 Ry. ('iiii. Tr. 

(Jas. 301, C. A. “ A judgment based on ‘ no evidence ’ raises always a 
question of law’^r'A/d., perVAUGUAV WinnAWS, L..T., at p. 309). Rut wlieri 
the only question raised is whether there was evidence to support a finding 
of fact, a mandamus to state a case will not be granted; see Rhymney Iron 
Co., Ltd. V. Rhymneif Kail. Co. (1888), (i Uy. & Can. Tr. Cas. 60, 89, C. A. 

(n) See Denaby Main Colliery Co. v. Manchester, Sheffield and Lincoln- 
shire Kail. Co. (1880). 3 Ry. A', Can. 'Pr. (’as. 420. , 

(o) Hall (& Co. V. London, firiyhtan and South Const Kail. Co. (1885), lo 

Q. B. D. 505. • ‘ 

(p) Hall V. London, Brighton and South Coast Kail. Co. (1886), l7 
Q. B. D. 230, C. A. 

(q) Didcot, Newbury and Southampton Bail. Co. v. Great Western Rajl. 

Co. and London and South-Western Kail. Co. (1890), 9 R^. & Can. Tr. Cas, 

210, per Collins, J., at p. 229. 

(r) Spill&rs and Bakers, Ltd. v. Great Western Bail. Co. (1910), 14 "Ry. Ss 
Can. Tr. Cas. 52, C. A., per Lawrence, J., at p. 67. 

(s) Railway and Canal 'Praftic Act, 1888 (.51 As 52 Viet. c. 25), s. 17 (4).' 

* (/) Spillers and BaJceiSf Ltd. v. Great Western Kail. (Jo., supra, at p. 80, 
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RAfLWAYS ANr» CaNAL 3. 


Sect. #. 

Exerciso’ 
of Juris- 
diction. 


■No prohj- 
liition or 
cetfiorari, , 


or of the Court Appeal in Ireland, the court of appeal in which A 
matter affected by such difference of opinion is pending may give 
leave to appeal to the House of Lords on such terms as to costs asb 
tho court of appeal thinks fit((i). 

1^17. Except as above stated, no order or proceeding of the Com- 
missioners can be questioned or reviewed, nor can it be restrained or 
removed l»y proliibition, injunction, certiorari, or otherwise at tho 
instance of tho Crown or otherwise (A). 


Part X. — Execution and Insolvency. 

SiscT. -Execution. 

Orneral 1618. After a railway or any part of a railway is open for public 

protef'tion of fiiJlictc), iho rolling stock and planC used or ])rovided by tho 
company for the pui poses of tho trafhe on its raihvay or for its 
stations or workshops, is not liable to be taken in execution (d), 
provided the judgment on which execution issues is recovered in an 
action on a contract entered into since tho ‘20th August, ]8f)7 (>), or 
in an action not on a contract (/) commenced since that date {(}). 


rOIJlHf,' StfK Iv, 
plant, and 
pioycrty. 


(а) Railway and Canal Traffic Act, 1888 (51 As 52 Viet. c. 25), bs. 17 
(.->), 55. 

(б) Jhol., w. 17 (6). Aa to prohibition and cohotuti, aoo title Crowv 
PaAiri'K'H, Vol. X , pp. 141 et seq., ef fteq. 

{r) If ii railway baa once boon openod for traffic, the protootion from 
Koiznre oontinuos oven though the railway has subseqnontly been closnl 
{Midhivd Waggon Co. v. PoUeneH Path Co. (1880), 6 Q. B. O. 36), hut 
whore no part of an authorised railway was evor worked by the ooinpany, 
although part was openod, worked, and maintained by anothor I'-ompariy 
without compensation to the owning company, it was hold that tho lo Iway 
had not been opened for traffic within the meaning ot the Act {Re Tietldqc- 
lert Rail. Co. (1871), 24 L. T. 122). As to the meaning of “opened lor 
traffic,” see also p. 742, ante. 

(d) As to execution, generally, sec title Execution, Vol. XIV., pp. I 
et seq. ; and see thid , pni 13, 14, 85. 

(e) This is tho date of the passing of the Railway Corapanies Act, 1867 
(30 & 3,1 Viet. c. 127). 

if) “ Action not on a contract ” includes every action not founded upon 
contract ; thus it includes an action to enforce an obligation created by 
Act of Parliament {Re Manchester and Milford Rail. Co., [1897] 1 Ch. 276). 

{g) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), s. 4. The 
provision is made to enable a company against which a creditor has 
obtained judgment to carry on its business as a going concern notwith- 
i^tanding the judgment. This is partly for the benefit of tho public and 
partly for tho benefit of creditors, who are given the right (see pp. 765, 
766, wst) of obtaining the appointment of a receiver and manager, 
and wno are thereby more likely to get paid than if tho whole undertaking 
was broken up pold ; see Be Wrexham, Mold and Connah’s Q^V Rail- 
way, [1000] 2 Ch. 430, per Farwell, J., at p. 439 ; see also Re Eastern 
and Midlands Radi. Co. (1890), 45 Ch. D. 367, C. A., per Kat, J., at p. 379. 
'^'he provision does not interfere with the right to levy execution against 
property of the company not actually needed for carrying on tlio bu'sihoHa 
the company, As to a judgment creditor taking surplus U1 



Part X. -Execution and Insolvency. 
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1619. A company is eniiilfid to this f rotection when it has been 
constituted by Act of Parliament, or by certificate under Act of 
parliament, for the purpose of constructing, maintaining, or working 
a railway either alone or in conjunction with any other purpose (/Of 
and whether the construction of the railway is or is not the prinoipal 
object of the company (0» 

1620. Where the property of a company is taken in execution, 
and a question arises whether or not it is liable to be so taken in 
view of the statutory proteciimi, the question may bo determined by 
summons in a summary way by the court out of which the execu- 
tion issued, and such determination is not subject to appeal (j). 

1621. Where an existing railway company incorporated by statute 
is empow'ered by a later Act to make extension railways, the 
contractors who iiavo constriict<‘d such extension railways arc 
entitled to be paid the sums due to them for such construction out 
of the general undertaking, even though it is provided by the Act 
authorising such extcmsion railways that they arc to form a 
separate undertaking with sepaiate capital, and that as between the 
general and the separate undertaking the expenses of maintaining 
and working the separate undertaking are to be paid out of the 
revenue of the latter (/u). 

Sect. 2. — lieceiiers and Manaj/rrs, 

1622. A judgment creditor (/) who is deprived of his right of 
having the property of a company taken in execution (ni) has a 
right to obtain the appointment of a receiver (w)» and, if necessary, 
and if the company is iictually carrying on husiness, has a right 


» xeeiilion, see 7tV- Ilull^ Barnslnj and West Hiding J unrlioti Rad. ('o. (1888), 
40 t‘h. D. 119, A. ; Re Ogilvic (1871), 7 Ch. App. 174 , Re Hull and 
Hornsea Rail. Co (I860), Jj. R, 2 Kq. 262 ; Gardiner v. London, Chatham 
and Hover Rail. To , Rc paite Onssell (1867), 2 Ch. App, 38f) ; Re Bristol 
and }iorth- Somerset Rail. Co. (1869), 20 L. T. 70; Re Caine Rail. Co. 
(1870), L. R. 9 Kq. 658. 

(h) Railway Companies AqI, 1867 (30 & 31 Vict. c. 127), s. 3. 

(i) Great JSorihern Rail. Co. v. Tahonrdin (1883), 13 Q. B. 17. 320, C. A. 
Thus, where a company was formed by Act of Parliament to make a dock, 
and it was autlioriscd to make a short railway coimecting the dock with the 
line of a railway company, it was held that the dock company was within 
the protection {Re East and West India Dock Co. (1888), 38 Ch. D. 576, 
C. A.). 

» (/) Railway Companies Act, 1867 (30 31 Vict. e. 127), a, 5. 

(fc) Pearson {S.) Son, Lid. v. Dublin and South Eastern Bailuaij, 
[1909] A. C. 217. 

(/) As to the nature of the judgment, see p. 764, ante. Wliet© a cora-» 
puny had given a certificate of indebtedn»*ss and a promise to pay with 
interest to its secretary, and the secretary had got judgment upon such 
promise, it was held that he was entitled lo an order for a receiver although 
the services in respect of which he was a creditor had been rendered in pai^ 
before the 20th Augu.^t, 1867, the date the Act was passed {Be Southern 
Bail, Co., Ex parte Quinton (1880), 6 L. R. Ir. 165); see note {e), p. 764, 
ante. 

^ {in) See p. 764, ante, and the text, supra ; and see note (1), p. 766| VQS{, 

’ (?i) As tu recjeiwis generally, see title Rbcdjvers, 


• • 

Rkct. !, 

Execution. 

Companies 
entitled to llio 
protection. 


DeCfermina- 
iion of 
questions as 
to the pro- 
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Rights of 
rontractora nf 
extension 
railways to 
resort to 
original 
uudcrtalving, 
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judgment 
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Railways Canals. 


Sect. *. 
Receivers 
and 

Managers. 

Dili ret ion o( 
iln’ fourt. 


I^lanagers. 


Application 
of fiinclH III 
hands of 
rccivcr. 


uIbo to the appointment of a manager (o) of the undertaking (p) 
of the company ( 7 ), 

1623. The appointment is obtained by petition in the Chancery 
Division of the High Court (r). 

lA making the appointment the court acts in its discretion for 
the benefit of all creditors, and is not fettered in that discretion by 
any contract between the company and any other party («). 

A receiver ought not to be appointed when there is no money for 
lijui to receive (t). 

1624. Where the officers of the comi^any are acting fairly they 
are generally appointed managers (it ) ; they have then the same 
powers of management as before, but they exercise such powers as 
otticers of the court ar d under the court’s directions, not as officers 
of the company (r). 

1625. All money rectuved (a) by such a receiver or by a receiver 
and manager must iii the first place be applied to making duo 


( 0 ) lie lifnnrheater and Milford Bail. Co., Ex ftarte Cambrian Bail. Co. 
(1880), 14 Cli. D. 645. In Gardner v. London, Chatham aiul Dover Bail, 
('o. (No. 1), Drawbridge v. Same, Gardner v. Same (No. 2), Imperial 
MacaniUe C'^edit Assoriaiion v. Same (1867), 2 Ch. App. 201, it was held 
by the Court of Appeal that the court could not appoint a iiiiinagor. The 
Railway Companies Act, 1867 (30 &, 31 Vict. c. 127), was intended to get 
over that dilliculty; see Be Manvhester and Milford Bail Co., E.v parte 
Cambrian Bail. Co., supra, per Baogallw, L J., at p 658 

ip) A railway comjiauy whieJi lias never acquired any lands or con- 
structed any works is not an “ undertaking ” within this provision 
{Be Birmingham and Lichfield Junction Bail. Co. (1881), 18 (’h. 1). 155). 
A receiver or manager, if appointed at all, must be appointed of the whole 
undertaking of the company, not merely ot a railway which is part of such 
undertaking (lie East and West India Dock Co. (1888), 38 (’h. D 576, 
C. A.). Whore part of aline was opened for trallic and was being worked 
by another company, it waa held that a receiver appoinred could be 
appointed over tiic part thus open although worked by another company 
{Be Southern Bail. Co , Ex parte Quinton (188U), 5 L. K. Ir. 165). 

iq) Hail way Companies Act, 1867 (30 & 31 Vict. c. 127 b s. 4. 

(/) Ibid. 'J’hc only evidence required in support of a petition is an 
atVidavit showing (hat the petitioner is a> judgment creditor, that his 
judgment is unsatisfied, and that the company is a going concern {Be 
Manchester and Milford^Bail. Co., Ex parte' Cambrian Bail. Co., supra). 
For the practice as. to petitions, see title Pkactice and Procedure, 
p. 188, ante. 

{s) Be Hull, Barnsley and West Bidinq Junction Rail, and Dock Co. 
(1887), 67 L. T. 82. As long as the company is a going concern, debenture- 
holders have no voice in deciding who is to bo manager or what his salary 
is to bo {ibid.) 

(t) Re Knott End Railway Act, 1808, flOOlJ 2 Ch. 8, C. A. ; and see title 
Receivers. It appi^ars to be doubtful whether the court has any juris- 

."diction tofrappoint a receiver under the Act when the line is not open for 
traffic {ibid.). 

(u) Be Manchester and Milford Bail. Co., Ex parte CamhrUm Bail, Co., 
supra. 

(®) Be Eastern and Midlands Bail. Co. (2) (1802), 66 L. T. 163; see 
Whadcoat v. Shropshire Bailways Co. (1803), 9 T. L. R. 589. 

(a) “ Money received ” includes the proceeds of the sale of rolling stock 
^ Bidd to another company under the provisions of a statutory agreement 
aiilborised after the appointmeut of the receiver {Be Li^keard and Caradon 
l^ailmnj, |1903,| 2 Ch. 081). 



PaUT X. — ^IXECUTION ANT> INSOLVENCY. 

provision for the working expenses of the railw^iy (/>) and oilier 
proper outgoings (c) in respect of the undertaking (d). This priority 
^8 strictly confined to such working expenses and other proper out- 
goings (c), and a judgment creditor gains no priority liy obtaining a 
receivership order (/ ). 

After providing for such working expenses and outgoings, 1*he 
money received must be applied and distributed under the directions 
of the court in payment of tlie delits of the company and otherwise 
according to the rights and ]»rioriti(!S of the persons interested in 
such money (//). 

1626. A receiver thus appointed has no power to g(;L in unpaid cells 
or capital (//), nor is the right of a judgment creditor to execution 
against such unpaid capital affected by tlie appointment (i). 

1627. As soon as every judgment creditor has been satisfiid, the 

court may, if it think lit, discharg(5 such receiver or such receiver 
and manager (/O. , 


(6) “ Working expenses ” are sucli as aie fairly lucessary to enable llie 
railway to be worked eflicieutly, such as wages, coal and necessary repair*- ; 
see Re, Wrexham, Mold and i'oniuih'e Quay Railway, jlOOOJ 2 Cli. 43t) 
Payments for rolling stock bought under a bire-pureliase agreement are 
working expenses {Re (Jomwnll Minerah Rad Co, (1882), 48 L. 'J' 41, (y’ A. ; 
Re Kaelern and Midlands Rati. Co. (2) (J892), 60 L T, jr)3) ; but a debt 
for rails supplied befoie the order is not .a working expi'use {Re \avan and 
Kinqscourt Rail. Co., Rx parte Price (188,>), J7 L Jl. Ir .398, C. A.), nor is 
the cost of promoting a Bill in Parhanient lor power to Bubstitute olectricily 
for steam in working the railway {Re Mersey Rail. Co. (189f)). 72 B T. .535), 
nor a judgment debt for damages obtained against the company lor 
negligence {Re Wrexham, Mold and (Jonnah*8 Quay Railway, (,u}na, sei^ 
also Re Kastein and Midlands Hail. Co (1800), 45 Ch J). 367, C. A ). 

(c) “ Proper outgoings ” include juiyinonts which must be made if the 
railway is to be kept working, as rates and taxes {Rc Wrexham, Mold 
atal Connah's Quay Railway, supra). Wliere a conti actor was oweil 
money by a company and the court gave lo.ave for bun to pioceed with an 
action ag.ainst the company and for the company to deb'ud the action, the 
result being a substantial reduction in the sum payable, it was Jield that 
the company’s costs of the acition were not “ xiroper outgoings” within 
the Act {Re Wrexham, Mold and Connah's Quay Railway, flOOOJ 1 Ch. 261, 
C. A. ; and see oases cited in preceding note (6), supra). Where part of a 
railway was a “ separate undertaking ” with “ separate capital,” it was 
held that even then the working expenses etc. must be paid before the 
interest on this separate capital (AV A’ustera ami Midlands Rail. Co (1890), 
46 Oh. D. 367, C. A.). 

(d) Railway Companies Act, 1867 (30 & 31 Viet. c. 127). s. 4. 

(e) Re Wrexham, Mold and Connah's Quay Railway, 1 1900J 2 Ch. 4.36. 
A person who has obtained a judgment for damages for iiegligciiee has no 
priority either as to the damages or the costs of the action (ibid.). 

(f) Re Mersey Rail. Co. ( 1888), 37 Ch. D 610, C. A. ; Devas v. East andliWest 
India Dock Co. (1889), 61 L. T. 217. Hence, an order for a receivership 
having been made on the petition of one judgment creditor, a \>otition by 
a second judgment creditor should be refused {Re Mersey Bail. Co., supra). 

{g) Railway Companies Act, 1867 (30 & 31 Viet. c. 127), b. 4. As to the 
priorities against creditors, see Liskeard and Looe Rail. Co. v. Liskeard and 
Caradon Rail. Co. (1901), 18 . T. L. R. 1. As to the priority of money 
borrowed, see p. 633, ante. 

{h) Be Birmingham and Lichfield Junction Bail. Co. (1881), 18 Ch. D, 
156 ; Be West Lancashire Rail. Co. (1890), 63 L. T. 66. 

(t) Be West Lancashire Bail. Co., supra. 

(k) Railway Companies Act, 1867 (30 & 31 Viet. o. 127), s. 4, 
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RAtLWAY.<? A^b 


Sect. S. 

Arrange' 
ments with 
Creditors. 

rropaiatlon 
unrl filing of 
bi-lieine. 


Purpose of 
Bchcme. 


Pfay of 

pending 

proceedings. 


SsfcT. 3. — Arrangements with Crcdilori, 

leaf When a railway company (1) is unable to meet 
liabilities, the directors may prepare a scheme of arrangement 
betwiien the company and its creditors, and may lile it in 
the Chancery Division of llie iligli Court with a di'clai’iition in 
wi'iting under the company’s seal verified by afijdavit(«0 to the 
effect that the company is unable to meet its engagements with 
its creditors (n). Such scheme may or may not include provisions 
for settling and defining any rights of shareholders or for niising 
additional share or loan capital (oh 

1629. The intention of the Legislature is that an insolvent 
railway comiiaiiy shall he kept going and at the same time take 
proper steps for the imrjiose of enabling the company to pay its 
way and pay off its creditors hy means of a going concern ( p\ 
An arrangement with creditors' must he the principal object of the 
scheme, and the court will not sanction a scheme with an\ other 
lirincipal object 

1630. After the scheme has been filed, the court may, on the 
application of the coinimiiy, restrain any action against the company 
on such teims as the court thinks fit(/); and no execution, 


(1) As to the meaning of “ railway eonip.'iny ” in the Kaihvay Companies 
Act, 1807 (30 & 31 Vict. c. 127), see note (6), pp. 670. 080, 

(w) The ehaiTiiian and other din*ctors, or a majority of the director'^, 
must make this affidavit to the best of their judgment and belief ( Uailway 
Companies Act, 1807 (30 &: 31 Vict. e. 127), ». 0). 

(?i) Ibiit. 

(o) Ibid. 

(p) Be East and West India Docl Co. (1890), 44 Ch D. 38, C. A , per Lind. 
IJSY, L J., at p. 08. In this case the coiiit rotused to reject a achenu* on 
the obiectiou raised to it that some of the assets available tor geneial 
creditors were appropriated to the payment of diiteieat on debenlures, 
such general creditors having no hen on such assets, the sel.tMno 
appearing to bo honestly framed with regard to tlie benefii of all paities. 

{(]) Be Letterkenny Bail. Co. (1871^, 4 I. 11. Eq. 538, where the pro- 
posed scheme provided for raising large sums to be applied in completing 
and equipping the lailway; no special provision being made lor paying 
the company’s creditors, the court lefusod to confirm the scheme, 
iiut where a scheme pioposes to convert mortgages and bonds into irre- 
deemable debenture stock, the court may confirm the sidieme, if satisfied 
lliat it is beneficial to all parties {Be Ineh yoHh-Western Bail. Co.'s Scheme 
(1868), 3 I. R. Eq. 190). 

(r) Railway Companies Act, 1867 (30 & 31 Vict. c. 127). s. 7. The 
application is made by summons or motion {ibid.). This power of the court 
to restrain on summary process only exists during the period between' 
filing and enrolment. After enrolment, an injunction can only be 
obtained by action in the ordinary way {Be Potteries, Shrewsbury ana 
Morth Wales Bail. Co. (1860), 6 Ch. App. 67). The court has jurisdiction 
to restrain actions by unpaid landowners and general creditors during the 
maturing of the scheme, although the scheme, if confirmed, will not bind 
such persons ; but ,.the court Tml not restrain such actions unless the^ 
sclieme makes reasonable provision for the payment of such persons {Bfi 
Cambrian Railways Co 's Scheme (1868), 3 Ch. App. 278). Protection wLU 
not be granted against an action for specific jierformance by a landowner 
upon terms of the company submitting bP judgment tBobertsoa 
yiWrexhum, Mold and ConnaKs i^uay Bail. Co. (1868). 17 W. R«^'137). 
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attaohinent, or other process against the property of |.he compaiiy ia 
available without leave of the court after publication of notice of the 
filing of tho scheme (s). 

1631. The assent to the scheme of various classes of interested 
persons must bo Hepa,j’uteJ3' ol)tiiined (<}• T’he scheme is deemed to 
be assentf'd to by the following persons when it is assented to in 
/writing by thre.e-fourths of them in value: — (1) the holders of 
mortgages or bonds (//) issued hy the company under statutory 
authority ; (2) Ihe Jioldcrs of dohonture stock (a) ; (IJ) the holders of 
rentchnrges or other sums payaldo by the company in consideruti(>n 
of the purchase of the niiderUiking of another company (/;) ; (4) each 
class of pr(‘fero!ice or guti ran toed sharoholdorH (r). \Vith regard to 
ordinary shan-ljnldei-s, the scIkmuc is deemed to he, assented to by 
them when then assent is given at an extraonlmarygeiii'ral meeting 
of the c<mjp.iny siH-eially called for that puriiose (d) Where the 
company are lesseiis of a railway, the tffimlar assent must he obtained 
of the holdiTs ot iiioilgages and bonds, of dcbcmture-liolders, tif 
guaranteed and prefenajce shareholders, and of ordinary shaniholdei s 
of the less?)!- company (c). 

The assent of none of these classes of persons need, however, be 
obtained wdna-e tiie scheme does not prejudicially afiect any right 
or iiiteiesfc of such class (y ). 


(s) Railway Companies Act, 1807 {'<0 3J Viet. o. IL>7), 8. 0, Leave 
obtained by auniinoiis or motion (ibid.). Unpaid capital is property of 
the company within this piovL<ion. and, after publication of the notice o£ 
filing, croditorfi are not allowed w'itliout leave to ishuo execution against 
Bhnielioldera who have not paid liilly for their shareu under tlie Counianies 
(Manses Cousohdatioii Act, 1845 (8 & U Viet c. 16), 8. 36 (lie Decon and 
Some) set Hail. ('o. (1) (1868), L. R. 6 Eq, 610; see title Uompaniks, 
Vol. V , p. 695). When a receiver and managei of a railway company had 
been appointed (see pp. 665, 666, ante) and altcrwaids a scheme was filed, 
an order was made restraining iudgrnent croditois from proceeding t*> 
execution ; and it was hold that the lact th.at one judgment cieditor had 
taken steps for equitable execution gave him no piiority over other judg- 
ment creditois (Devas v. Hast and West India Dork Co. (1880), 61 Jj. T. 217). 
(f) Railway Companies Act, 1867 (30 & 31 Viet. o. 127), ss. 10 — 14. 

(m) See p. 6.34, antr. 

(a) Railway Comp.auics Act, 1867 (30 & 31 Viet o. 127), s. 10; see 
p. 633, ante. 

(b) Railway Companies Act, 1867 (.30 &, 31 Viet c. 127), s. 11. 

(o) Ibid., s. 12. As to the capital of a lailway company, see up. 6.30, 
631, ante. Where there was a piovision in a special Act of the com 
pany that all preference sliares should cany the same right of x otirig as 
ordinary shares, it was held that such provision did not qualiJy the pix»- 
vision of this provi-ion that the assent of preference shareholders iiiqst be 
iO, writing (He Cambrian Hail. Co. (1871), 24 L. T. 417). Where a com^hfiy 
&hj^ power to divide ordinary shares into preferred and defef red half • 
^ares, but had no other power to issue preference stock, it was held ' 
lihat the holders ot preferred half-shares did not form a class of preforenco 
shareh^ders whose separate assent was required to a scheme (He Brightot^ 
andpyhe Bail. Co. (1890), 44 Ch. D. 28, C. A.). 

. (d) Railway Companies Act, 1867 (30 & 31 Viet. o. 127), i. 13. 
ie) im., 8, 14. 

(/) Ibid,, 8. 15. The assent of the statutory majority of any class can 
be dispens^ with if any existing right of that class is prejudicially afiq 
' by the sc^me (Re Neath and Brecon Rail. Co., [1892] 1 Ch. 349, 0. 

• , H.L. — ixil?. 
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1632. Within three months of the filing of the scheme, or within 

such extended time as is allowed by the court, the directors may 
apply by petition for confirmation of the scheme, provided they 
consider that all the requisite assents have been given (^f). • 

1633. Where a scheme seriously affects the rights of outside 
creditors, the court will not confirm it without the written assent 
of each (h), and if any of sucli creditors appear and opjiose the • 
]>etition, and such ojiposition sennis to the court to ho reasonable 
with regard to their interests, the court will refuse conliimation (0- 

1634. Where no siillicient objection to tlio sclieme is established, 
the court, on being satisfied that the requisite assents have been 
given, may confirm the scheme after hearing the directors, creditors, 
^shareholders, or any other interested parties whom the court thinks 
entitled to be heard (/.). 

1635. The scheme wlien confirmed must be enrolled in the court, 
and from the time of enrolment is effectual to all intents, and its pro- 
visions have the elTect of an Act of Vaih iment agairi.st and in favour 


K.ncli cluss must ilolennine for itsolf wliotJior oti thr, whole its itit«M«^ts 
uro }ilfe<’tcd by the scheme (ilttd ). 

(//) Kailwciy (^uniianies Act, 1867 (.30 & 31 Viet c 12 7), s 16 'I’hc 
court cannot sail (• lion a aclieine whioli gives (h'lu iilnn -hoJdi is the same 
right to vole, as shareholdcis (J{e SUifford and I Uoxeter Had i'o (1872). 
41 L .) (C’lr ) 777), nor one based on the assumption that Parliament would 
pass a Hill prepaied to enable another corniiany to pm chase the iimlei- 
taking (Re EaMern and Midlamls Rail Co (181)2), 67 L T 711) 

(h) Re Hrihtol and North Homernet Rad Vo (I8C8), L. K. 6 Eq. 448, 
where the scheme proposed that creditors should i(‘eei\c fully paid up 
shares to the amount of their claims in diM-haigo of the coininniv’s debts, 
some of the creditors appeared and opposed the petition, oonfirniatioii 
was refused 

(*) Re Somerset and J)oiHet Rad Co. (186ft), 21 L T. 6o6 'Jliere is no 
piovision in the Act lor a rnaiority of unsecured creditors to bind a minority, 
bill the eonit may by order bind creditors who ninca8ou,ably dissent 
(diid., per Stuaut, V -C.) A scheme w'^is coiiliimed which led a 
i^oiiipany to cieate dchenture sto<*k in excess of its statutory powers in 
order to pay credilois by the allot nfeiit to tliem of sueli stock, nine- tenths 
in value of the creditors appearing and assenting (Re Teign ValUy Rad i 'o. 

( 1 867), 1 7 L. T. 201 ). WJiere a scliemo provided that the debts of creditors 
slionhl be satisfied by the allotment ot debenture stock, and nearly all 
assented and none appeared to oppose, tlie court grunted corilirnuition on 
the personal und<*rtaking of the directors not to allot debenture stock to 
any creditors who did not assent (Re West Cork Rail. Co. (1873), 7 1. It 
Eq 96). Unpahl landowners who successfully appear and oppose are 
entitled to their costs against tlie company (Re Leiterkenney Rail. Co. 
(1870), 4 1. B. E(j .1.38) 

tic) Railway Companies Act, 1867 (30 & 31 Viet, e 127), s. 17. WTiero 
the scheme has been assented to by the required majority of every clafiis 
whose askent is nei*e,ssary (see p. 769, ante), such assent is binding on the 
minority ; and such minoiity has no right to be heard in opposition to 
the scheme, unless it can he shown tliat the vote of the majeoity w'as 
obtained by fraud (Ite Rostand West India Junction Rail. Co. (186»), L. R. 

8 Eq 87). Where a scheme was filed but not confirmed within the three 
months, it was held that it must still be considered as pending so far 
M interim orders under the Railway Companies Act, 1867 (30 & 31 Vlct. 
wl27), H. 7, were concerned (see note (r), p. 768, ante) ; see Robertson y, 
^jlftxkam, Mold and (JonnuJis Quay Rail. (Jo (18^8)f 17 W. R. 137. ' ^ < 
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of the company and all parties assenting thereto or b^und thereby ( 1 ) ; Saar. k. 
but a scheme is not binding on unpaid landowners or general Anange- 
creditors : it is binding only on persons who have assented or who niwtE irttk 
lire of a class who are bound by the assent of the required majority 
of that class (?n). , 

The jurisdiction of the court to hoar an appeal against a grant of Appeal ^ 
confirmation is not ousted by the fact of enrolment («). 

1636. Notice must bo published in the Gazette of the filing of Noeiowi^ 
a scheme (o), of the intention to apply for confirmation (p), and 

of the confirmation and enrolment (7). The company is bound Copieeot 
under pain of a penalty to keep printed copies of the scheme for scheme: 
sale at a price not exceeding fid. (r). 

1637. When a conipnny uhose principal office is in England hqs English 
a railway or part of a railway in Scotland, a scheme roust be “iiway 
filed in England, hut notice of the filing of the scheme must also be swtiand. 
published in the K<hiihtmfh (jazrtte, md the Court of Session has 
power to stay proceedings against the company or execution against 

its property (s). 

1638. Ther(3 is power to make rules regulating the procedure with Rules, 
regard to schemes of arrangement (0* 


(/) Railway Companies Act, 1807 (30 & 31 Vict c 127), s. 18. See 
R. S. C., OrS. 61, IT. 10, 11 ; Order of Court, 24th January, 1868, and 
notes to those rules in the Yeaily Practice of the Supreme (’ourt, 1913, 
pp. 970, 1529 et seq. Where the defendant (a debenture-holder) had 
obtained judgment against the company before curolmcut, it was held 
that ho was none the less bound by the scheme and would be restrained 
from proceeding on his judgment {Potteries, Shrewsbury arid North Wales 
Bail. Co. V. Minor (1871), 6 Ch App 621). 

(m) Be Cnmhian Bailways Co.’s Schevie (1868), 3 Ch. App. 278. Where 
plaintiff had obtained judgment and registered a writ of eleqit against the 
company before coiiffrmatioii of the scheme, it was held that he was net 
bound by the scheme, but that ho had no priority over moitgagees whoso 
charges took pnority of him before the scheme {Sievens v. Mid-Hants. Bail. 
Oo.f London FinancUtl Association y. Sievens (1873), 8 Ch. App. 1064). 
Where a judgment creditor had converted his judgment into a statutory 
mortgage under stat. 13 & 14 Vict. c. 29 (an Act applying only to 
Ireland), held, that he was not bound by the scheme to which he had uot 
assented {Stephens v. Coik and Kinsale Junction Bail. Co. (1872), 6 I. R. 
Eq. 604). 

(») Be Irish No)th-Westem Bail. Co.’s Scheme (1868), 3 I. R Eq. 190, 

(0) Railway Companies Act, 1867 (30 & 31 Vict, c. 127), s 8. 

(p) Ibid., 8. 16. 

Iq) Ibid., s. 19. 

(r) Ibid., s. 20. The penalty is a fine not exceeding £20, and a further 

fine not exceeding £5 a day during which the provision is disregarded. 
Penalties are recoverable as under the Railways Clauses Coi\polidation 
Act. 1845 (8 & 9 Vict. c. 20); see p. 734, ante. • 

(s) Railway Companies Act, 1867 (30 & 31 Vict. c. 127), s. 21. 

(f) s. 22. An order of court regulating the practice is in force, 
dated 24th January, 1868. 
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Part XI.— Abandonment and Dissolution. 

Sect. 1. — Abandonment of Railwaj^s. 

1839. A company which is authorised by a special Act (it) to 
ccEistruot a railway is, in general, under no obligation to construct 
tbe railway, and the sdheme may be abandoned at the discretion 
of the company where none of the authorised works lias been 
begun (a). 

1640. In any case, however, when a company, which is authorised 
by a special Act to construct a railway, desires to abandon a railway 
or part of a railway, whether it has been coniuienced or not, it 
may with the consent of three-lilLhs of the sliareholders apply to the 
lioiird of Trade for a warrant autliorising abandonment {b). 

To obtain the required coii.senfc, a general meeting must be called 
specially for the jiurpose, and the directors are bound to call such 
meeting at the reijueiit of five or more shareliolders holding between 
them not less than oiie-twentietli of the capital of the company (c). 

After the meeting is called it is unlawful for the directors to 
make any payments for the piir])ose8 of the railway, except in dis- 
charge ot b'uid fide debts previously contracted, or to enter into any 
contracts with re.spect to the railway pioposod to be ahandoued(d}! 

1641. The meeting must be advertised, and a notice tlioroof must 
be sent to every shareholder reqiu'.sfcing him to signify his assent 
or dissent to tlie proposal on an eiiclosial form (e). 

1'he cliairinan, or in his absence the deputy-chairman, of the 
directors is chairman of the meeting ; but if neither is present, any 
shareholder chosen by a majority of the shaieholders present is 
cliairnian (./ ). 

At the meeting three scrutineers, who must V)e shareholders, are 
elected by the shareholders present to j'cekon tlu: amouiit of stock 
held by the assoiiters and the dissentcj-^ resjujctivoly, wlietlier .i^sent 
or dissent has in any ca.se been expicssed in pt.rson or by the 
return of the form : and, after reAeiving their report, the chairman 
of the meeting must announce the figures, stating whether or not 
the necessary three-fifths of the shareholders have assented to the 
proposal ig). 

The' chairman may, at the request of any one scrutineer, if he 


(«) As to the meaning of “ special Act,” see pp. 62‘J, 626, ante. 

\a) York <md Ao//A Midlaiid liml. Co v. B. (1853), 1 £. & B. 868, 
T.x.''(3i. ; seo Kdiiihtirgh, Berth mid Dundee Rad. Co v. Bhilip (1857). 2 
Maoq. 514; and pp 626, 627, ante. 

{}>) Abandonment ol Railways Act, 1860 (13 & 14 Vict « 83), a. 1. As 
to the substitution m this Act of the Board of Trade for tlie Commissioners 
ot Railways, see the Railway Regulation Act, 1851 (14 & 16 V''ict. v. 64) ; 
and see p.' 738, ante 

(f) Abnndonmeiv' nf Railways Act, 1850 (13 & H c 83), ss 2, 3, 
(d) Ibid. , s. 4. 

^e) Jbiil.t s .5. 

(/) 76irf„ s 7. 

■ciJi) Ibfd., SH 6, 8 . 
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thiAks fit, adjourn the meeting in order to receive the report of the Sbct. h 
Bcrutinears, and must so adjourn if requested by hiore than one Abandon- 
BcrutineeF (^). jinent of 

• If the meeting has assented to the proposal, the chairman mugt Ba^^ays. 
certify the fact under his hand and deposit the certificate with the oertifl^e 
Board of Trade (i). • ofais^, 

. 1642.' If any five or more shareholders, holding between them JP*urtber 

not less than three-fiftlia of the capital of the company, desire meAing on 
abandonment, but allege that any such meeting was not duly called Boa^tlf ^ ^ 
or that the sense of the meeting was not duly taken, they may apply Trade, 
to the Board of Trade stating the grounds of their complaint anil ■ 
praying that a further meeting be called. If then the Board is 
of opinion, after making inquiry, that the application to the Board 
would have been assented to by the necessary majority if the sense 
of the meeting had been duly taken, it must give a certificate to 
that effect and order a further meeting to bo called by the directors. 

If the directors disedjoy such order, the complainants may call the 

meeting (/'). 

1643. If a meeting determines in the prescribed manner that May of 
application to the Hoard of 'I’nido for authority to ab./ndon any <'x(‘ontion of 
railway or part of a railway shall he made, or if the Hoard gives p^ndiof' 
any such certificate as above monlioiK rl. then, as fioui the date of decisioaof 
the resolution or of the certificate, as the case iiiay be, the directors lJo!u*d of 
may not proceed any further with the making of tlie railway or part 

tlu'ieof proposed to bo abandoned until the decision of the Jioard is 
made known, and then only in accordance with such decision (t). 

1644. Wlicro less than three-fifths of the ca]»ital of a company has Application 
he(*n subscribed, the Board of Trade may, if it thinks fit, and without abandon- 
tlic conH(*nt of the shareholders, authorise the abandonment of the icig'nian®” 

i ail way on the application of any person named as a member or thrre-fifths 
diiector of the company in the special Act, or of any i)erson name^l 
in the order directing the j)arJiarnentaiy deposit (///), or who has lent 
the amount of such deposit, or of any poison who has entered into 
any bond to secure the completion of the railway {n). 

1645. When no jiart of the railway has been opened for trallic. Application 
the Board of Trade may also authorise abandonment on the applicu- forabandon- 
tion of a judgment creditor of the company whose judgment has 

not been satisfied (o). creditors. 

1646. It is never obligatory on the Board of Trade to nuthorise Discretion 
abandonment; it always has a discretion in the matter, and it has 

(k) Abatulonment of Railwaya Act, IS.W (13 & 14 Vict. c. 83), •a. 9. , 

(i) Ibid., B 10. 

(h) Ibid , H. H. 

(l) /bid, H. 13 

(to) Ah to pailiauiftiitary deposits. 1 itl<* Parliamkn r, Vol. XXT , p 736. 

(n) Railway ('otupuiuoa Act. 1807 (30 & 31 Vict. c. J27),*R 32. Hor an 
example of ail application for a warrant «»f abandonitieut by a perflon who 
had given sucli a bond, sec tVebs/er v. I'&fre (1879), 4 Ex D. 127. 

(a) Abandonment of Railways Act, 1809 (32 A 33 Vict. c. 114), e. 8. 
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Sect. 1. discretion also fo authorise abandonment only upon condition that 
Abandon- the amount of the parliamentary deposit, or the money secured by 
moAt of bond conditional on the completion of the railway, is applied as part 
Bailwaya. of the assets of the company (jo). • 

Application Tj;ie Board may order a company to advertise the fact that 
of securities, an application for a warrant authorising abandonment has been 
Powers of mkde ; and it may inspect all the books and papers and the works 
railway for the 'purpose of deciding on ftie expediency of the 
to warrant! proposed abandonment {q). 


Warrant foi- 
abandoninciii. 


When consent 
of party f o 
agreement 
requireti. 

Conditions 
altacbcd to 
partial abari- 
donmeub. 


Notification 
and aiivcr- 
tisement of 

warrant. 


1647. After considering objections, and on being satisfied that the 
required conditions have been fullilled, the Board of Trade may if 
it thinks fit, and on such terms as it thinks fit, by warrant under 
its seal authorise the abandonment of the railway or the portion 
cf the railway described in the warrant (r). 

The Board has no power to authorise a company to abandon any 
railway or part of a railwa}’^ which the company has agreed under 
seal to construct, without the consent of the other party to such 
agreement (.s). 

When it is proi)osed to abandon ))art only of an authorised 
railway the Board must have regard to the situation, as regards the 
proposed railway, of the lands or residences of shareholders object- 
ing to the proposal ; and the Board may at the request of such 
shareholders and as a condition of abandoimienl cancel or reduce 
the shares of such objectors if in the circumstances the Board 
think fit(0- 

1648. The warrant when granted must ho notified in the London 
(iazettc (a) and advertised ; and persons having claims for compensa- 
tion or otherwise against the company must be required to send 
their claim.s to the secretary of the company within four months of 
the date of the warrant (/>). When the Board of Trade is satisfied 
that notice of the warrant lias been duly published it must certify 
the same, and such certificate is conclusive evidence that the notice 
was duly published ^c). 


Effect of 1649. The warrant releases tfio company from all liability to con- 

MnSSinr " struct, maintain or work the railway or portion of railway authorised 
obligatioiix 1*0 h« abandoned, or In purchase any of the land required therefor, or 
to complete the pqrchase of land in regard to which notice to treat (d) 


ip) Pailway ('ouipiiiuca Act, 1867 (30 & 31 Vu;t. c, 127), s 31. 

Iq) Abandonment ot Uailways Act, JH30 (13 & 14 Viet. c. 83), ss. 13, 14. 
Vor 1 ©fusing to piodiue any book or duc.iiiucnt dcuiaiidcd a company 
incurs a foifeituic of £20 and a furtber sum ol £5 a day wlulo refusal is 
ooitliumMl (ibid , s 14) As to legal fuoc.ccdmgs, see p. 734, ante. 

'' (r) Abundoumciit of Kuilways Act, lsr>0 (13 iV, 14 Vicl. c 83), a. 16. 

' (s) Jhid , s 36. 

(t) Ibid , 8. 16. 

(а) Or m the l£diiiburqh or Jinblin Gasellr, .'iccordiug to the situation of 
the railway (ibid., s 17). 

(б) Ibid. Ifrtherc is no sccjctaiy or oflicc, the Board of Trade, may give 
dircciioDS as to wht^ie claims arc, to be sent (Abandonment of Kailways 
Act, 1869 (32 & 33 \ ict. c, 114). s. 9). 

• (< ) Abandonment of llailways Act, 1850 (13 14 Vii^t. o. 83), s 18; 

(d) As to the effect of a notice to treat, see title Oom^ilsoby PUKoUAfjiB 
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ban been given or a contract; entered intr^. or to complete any con- 
tract relating to the railway ; but the company r^mainfi liable to 
complete the purchase of land when the contract to purchase has 
•been part performed (r) ; jind w'hero contracts liave been made or 
notices to treat have bccui given, the parties to such contracts or the 
owners of land to wliom such notices were given are entitle*d to 
compeneation for all injury or damage sustained by them by reason 
of a contract not being jK-rformed or by reason of the land not 
being purchased (/). 


Skct. 1. 

Abandon* 
meat of 
R&i^ays. 


1650. AVhere any part of the abandoned railway has been made, t’ompeiiBation 
the owners of adjoining lands arc entitled to compensation for any 

injury they have sullen tl by it'iiMin of the fnilure, of the company oivnersare 
to construct any acconiniod.ition works to which sueVi persons would entitled, 
liave been entitled if tlio nbaiidonmeiiL bad not been allowed (//). 

1651. Compensation also must be paid in lieu and discharge of Compensation 
the company’s liability to maintain any bridge or tunnel earryjng 

the abandoned raihvay over or under any road, nnless such road can respjet o/ 
in the opinion of the Jhiard of Tiade be restored to its former .state roafisand 
and the C()m}»any with the peimi.^sum of the Board do so restore 
it(/t). In the ease of public roads, t)ic load authority receiving 
any such compensation must pay it over to the treasurer of the 
county to be invested and tlie proceeds applied to the maintenance 
of the bridge or tunnel in sucJi manner as quarter sessions may 
direct (/). 


1652. The amount of any compensation payable as above men- AssPHsment ot 
tioned must be ascertained, in case of difference, by arbitration compensation 
under the Kailways Clauses Consolidation Act, 1845 (A,); but the 
company is not liable to make any compensation unless the claim 

is made within six months after the publication in the (razeiie of 
the prescribed notice of the warrant of abandonment (/). 

1653. Where a company has entered upon any land in order 4o Oompensaiion 
survey and take levels, or to probe or bore to ascertain the nature respect of - 
of the soil, or to set out a proiiosed raihvay, under the powers given 

by the Lands Clauses Consolidation Act, 1846 (/a), the rights of the 
ow’ners or occujiiers of such land to receive compensation for such 


or Land and Compensation, VoJ. VI , pp 3.3, 35, 36. The etfecit of the 
Herv )<‘0 of Hucli notice is to establish a relation between tlie company and 
the owner of tlie land analogous to that of vendor and purchaser (see title 
Sale of Land), and the company are thenceforward bound to take tlie 
land ; see Adams v. Londoa and Bhickwall Bail. (Jo. (1850), 2 Mao. & (>. 
118. 

(«) Abandonment of Railways Act, 1850 (13 & 14 Viet. c. 83), s. 19.^ 

(/) Ibid.f s. 20. 

(a) Jhid.t B. 21. As to accommodation works, see pp. 666 et aeq., ante. , 

{%) Abandonment of Railways Act, 1850 (13 & 14 Viet. c. 83), s. 22. 
As to the construction and repair of bridges, see pp 656 et seg , anf^. 

(i) Abandonment of Railways Act, 1850 (13 & 14 Viet. c. 83), s. 23. 

(k) 8 & 9 Viot. c. 20 ; see p. 733, ante. ^ 

(l) Abandonment of Railways Act, 1860 (13 & 14 Viet. c. 83), s. 26. Ac 
to this publication, see p. 774, ante. 

(m) 8 & 9 Viet. c. 18, s. 84 ; see title Covpulso&t Puhchase or Land, 
AND Compensation, Vol. VI., p. 97. 
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Railways akd Canals. 

entry are not piojmliced or alTected by the authority given to the 
company to abiiiulou the railway 

1654 . All land already acquired by tlie company at the time oA 
abandonment must be sold within the tiine rianifid in the warrant, 
or witliin two years from the date of tlie warrant if no time is 
uarmcxl, m the inanmu- preflcribcd by tlio Lands Clauses Consolida- 
tion Act, 1815 (o), with respect to tho sale of Hupeilluous lands ; but 
the offer to bo inado by the company to soil such lands to the person 
entitled to tho lands from which tho sin no wore severed must be 
made at a pj-icc not gr(‘ater than that at which they were purchased 
by the couijiany ( ;>). 

1655 . In case of a warrant of aliMiidonnient being granted the 
Treasury may cancol any bond to secuire tlie cojupletioii of the 
nxilway, and may ordiu* any depn.^its to be panl to the ])ersons who 
would 1)0 entitled to tljcin if tin* iMilway wi,re completed (q). 

1656 . Where tbe. Board of Trade authorises the abandoninent of 
part only of a lailway, it may lequn-e that tho amount of the 
c ipital wliich tho company is authorised to raise and the amount 
which the coiuiHiny is auihori.sed to burrow .sliall he reduced (/). 

1657 . 'fhe effect of the granting of a warrant of abandonment by 
the Board of Tuido i.s to put an end to all the powers conferred on 
the company, and to cause the e\.isLeiice of the company to cease 
except so far as is m^cossary to enable it to wind up its affairs (s). 

In the winding up of a company, which has been authorised by 
warrant to aliaiidon a raihvay, those who aro entitled to 

comiiOTisalion as alkive mentioned (/) are, cieilitors of the companv 
111 resiiect of such comiKuisation (/<;. 

1658 . Whenever the ]5oard of Trade authorises abandonment it 
must lay a copy of the wMi-rant bofore both Houses of Parliament, 
tqgotlier with such repfirt and obsea-vations as it thinkM necessary 
to explain the reasons for gi an ting the samo(/,). 

1659 . The Board of Trade has decided Lliat its powers to grant 
warrants for the abandc'iiineiit of railways i-nty apply to companies 

(n) AbandomiuMit of Railways Act, 1850 (13 & 14 Viet c. 83), b. 26 

[o) 8 & 9 Vict c. ‘18. Bfi 127—132 ; see title Compulsory Purcha.se of 
L\nd and Compenh vrioN, Vol. VI., i>p. 26 — 31. 

iy) Abandonment of Railways Act, 1850 (13 & 14 Viot. o 83), a. 27 
As to oiiginal owners’ right of pre-emi>tion, see title Compulsory 
Purchase op Land and Compensation, Vol. VI., p. 28. 

(g) Railway Companies Act, 1867 (30 6c 31 Viet. c. 127), a. 34. The 
</hwicery Division niiist make the neoeasary orders for p.iytnent out on the 
certificate of the Bouni ol Trade that the waiiiuit has been granted (ibiiL). 
.The Board is proteried from all liability for oiTor in regard to the issuing 
of any warrant or ocitificate relating to anv nioiiey or Feouritiea (ibid., 
s 35). As to tho application of such securities as assets of the company, 
see p. 774, ante. As to the application of such securities iii winding-up, 
see p. 778, poHif ^ 

(r) Abandonmept of Railways Act, 1850 (13 A: 14 Vict. o. 83). s. 2S. 

(s) Ibid., 8. 29. 

, («) See p. 775, ante 

. (u) Abandonment of Railways Aot^ 1850 (13 A 14 Vict. c. 83). s. 34. 

iv) rbid.,ii. 37 v . . 
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authorised to make railways by Acts jmssod befofe 1867, and the Sbct. i. 
Board accordingly has refused to grant warrants in any other Abandon- 
.case (a). With regard to a railway authorised to be constructed by Wnt of 
an Act passed since 1866, a coinj) \ny can only i)o « \preBsly authorised Ra ilwa ys, 
to abandon the r.iilway by a bpeeial Act (/>). Abandonment faay, beaathoriaed 
however, be impliedly ofFected by an Act which authorises the by special 
company to present a petition for the winding up of the com- 
pany(c), or by an Act \\bich authoiises the conveyance by the 
company of an incomplete undertaking to another body(f/). Also, 
when the poweis of a company to m.ike a raiUay have expired 
without any jiart of the railway ever having been made, the court 
may presume that the railviay has been abandfined in the absence 
of any Act < \presbly or impliedly author! T>mg abandonment t#’). 

Sacr. 2 . — Dmolutwn of lladaay Companies, 

Sub-Sect. 1 — J'nder Ahamlonme^it AiU. 

1660. ^^here a warrant has been granted by the Board f)f Trade Petition for 
for the abandonment of tlie wliole undertaking of any railway com- wmdmj-xip. 
pany (/), a petition for winding up the affairs of the comjiany under 
the CompaiiK s (Consolidation) Act, 1008 (//), may bo juohentoil by the 
company, or Ii^v an\ person tntitlcd undor tliat Act to prt&ent a 
petition for winding up a coiupim (//), or by .iiiv pe^Mon entitlid 
to appl.V to the Bo ud lor a wanant of abandoinm nt (/) ; and, for the 

(rt) The AbaudouTTiont of Railways Act, Ib.io (13 & 14 Vict. c 8,1), 
applied originally {ibid , s 1) only to compaiiicH authoiiaed to make a 
laJway by Act ol Pailiamont thcretofoie paissod The Railway Companies 
Act, 1867 (3b HI Vjct c 127), fl. 31, amended the Abandonmoul of 
Railways A»*t, IS.^O (13 At 14 Viot. c 83), by extending it to companies 
authorised to iiifike lailways by Acts passed belore 1S67. Then the 
Abandonineut of Railways Act, 1869 (32 & 33 Viet c. 119), wafl passod, 
which proMded that it should be conslnicd as ono with the Abandonment 
ol Railways Act, 1850 (13 As 14 Vict. c. 83), an ainoiidcd by tho Railway 
Companies Act, 1807 (30 A^ 31 Viet. c. 127). As the power of tho Board 
is disciBtioiiary tho couit has no juiisdiction to review its decision, the 
correctness of which has been questioned. If the Board is nght tliere has 
clearly been an oversight of the legislature; see lie hhmmghum avd 
Lxchfield Junethn Hail Vo. (18811, 18 (Ti. D. fer jESSEr., IVI.R , at 
p. 168; He Uxbridge and Btrlinniibnotlh Rail. Vo (1890), 43 Ch D .936, 
jier COTTOV, T; J., at p 567. 

(b) As to the notices lequired to bo given by the promoters of an 
abandonment Bi'l, soe title ^ARLIXME^T, Vol. XXL, p. 7.^1. 

(0) Be Potteiies, mhiew&burv and Sorth Ba/ea Hail. Vo (188.3), 25 Ch. D. 

261, C. A. For a form of bill for abandonment, see Encyclopaedia of 
Forms and Precedents, Vol. IX., p 249 

(d) Re Peckham, Dulwuh and ('lysial Palace Trnmwuyit htU, f 19b9J 2 Ch. 

640 * 

(c) Re Torringion and Okehampion Railway Bill, [1907] 1 Ch. 186. • 

(/) See p. 774, on/c. • 

(g) 8 Edvv 7, c. 69. By ibid., s 201. the provisions of this Act are sub- 
stituted for the provisions of tho repealea Companies Acth. 

(h) As to the persons entitled to petit ion for the winding up of a company, 

see title Companies, Vol V., pp 398 U heg.. • • 

(1) I.e t nndei the Railway ('ompaiiu<x \ct, 1867 (30 & 31 Vict. c. 127), 
a. 32 ; aeepp. 772. 773, aide Foi exainpics ol the anting ol a warrant 
toliowed by an ordei for winding up aiailway company, see He Kensington* 
ii^on Act (1876), L. R. 20 Lq. 197 ; R« Beerry Hail Co. (1876), 4 Ch. V. 

«6, C. A. 
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purpose of the winding up, the railway company is deemed to 
be an unregistered company within the meaning of the Companies 
(Consolidation) Act, 11)08 (j). • 

IG^l. If the warrant for abandonment was granted by the Board of 
Trade on condition that the money deposited as security for the com- 
pletion of the railway, or the money secured by bonds conditional 
on such completion, should be applied as assets of the company (/:;), 
the court may direct that such money shall not be applied to the 
payment of any debt incurred in promoting the company, regard 
btting liad to what the court considers in the circumstances to be 
fair and j'ea.sonable as between all parties (/). 

Any person who has provided such money or entered into such a 
bond may tipply to the court for such direction and may attend all 
the proceedings in the winding up (m). 

In the case of tlie Board making such condition the court may 
order such m()ncy to be paid to the liquidator and to no other person, 
unless aatistied that the money or an,> part thereof is not required 
to be applied as assets (a). Any such bond may, on the application 
of the liquidator, made with the sanction of the court, be assigned 
with all rights therein by the Treasury to the liquidator, and may 
be enforceii by him wuth the sanction of the court (u). Any such 
bond BO aHHigai 3 <l may be cancelled by the court after a suilicient 
sum has been paid thereunder as ubsels of the company (;>). 

The right to any part of such money which is not «i.[)plied in 
satisfaction of the liabilities of the company is not affected by the 
foregoing jirovisions ( 7 ). 

Sea-ShCT. 2 --L'mler Oiher Arts. 

1662. A com]Mijy incorporated by speijial Act for the purpose 
of constructing a i-ailway and not registered under the Companies 

(7) Abandonment of Kailways Act, 1869 (32 & 33 Viet. c. 114), s 4 ; aa 
to unregistered companies, see title Companies, Vol. V., pp. 646 et seq. 

(fc) See p. 774, ante. For an exaipple of such a condition, see Se Barry 
Rail Co. (1876), 4 Cli. 1). 316^ C. A. 

(0 Abandonment of Railways Act, 1869 (32 & 33 Viet. c. 114), s. 6. Ae 
to the application of defiosits under the Parliamentary Deposits Act, 1846 
(9 & 10 Viet. c. 20), the Kailways Construction Facilities Act, 1864 (27 & 
28 Vict. c. 121), and the Parliamentary Deposits and Bonds Act. 1892 
(55 & 66 Vict. 0. 27), s. I, 'see title Parliament, Vol. XXL, pp. 735, 736. 
As to payment's out of deposits to engineers, solicitors and others 
employed in carrying the company’s Bill through Parliament, see Muir y. 
Formants Trustees (1903) 5 P. (Ct. of Se8.s.) 546. 

(m) Abaudonniciit of Kailways Act, 1809 (32 & 33 Vict. c. 114), s. 5. 
^ee ‘Re Lancashire, Derbyshire and East Coast Railway Acts, 1891 — 1896, 
Re LincotfQ. and East Coast Railway Acts, 1897 — 1902, [1903] 2 Ch. 711. 

(n) Abandonment of Kailways Act, 1869 (32 & 33 Viot. c. 1 14), s. 6 (1). 

(o) Ibid., 8 . 6 (2) 

(p) Ibid., 8. 6 (3) 

(g) Ibid., s. 7. 'Itie deposit and security required from the promoters 
of railway contpailles are regulated by the standing orders of the two 
Houses of Pailiameni and by the Parliamentary Deposits Act, 1846 (9 & 1. 
Vmt, e. 20), the Kailways Construction Facilities Act, 1864 (27 & 28 Viot. 

р. 12 L), and the Parliauientary Deposits and Bunds Act, 1892 (65 &, 66 Viot. 

с. 27); see title's PARLiAMftNT, Vol. XXI., pp. 7^5, 736; C0MP0t9O«r * 
PifjiciiA8E OF Land and Compensation, Vot VX,, 164. , 
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Apfc8(r) cannot be dissolved or wound up under any general Aot(«) 
unlesJ? a Warrant of abandonment (i) has been granted by the Board 
•of Trade, '[’bifi, tiowevor, only applies tf> a company the principal 
object of which is the construction of a railway; it does not tijjply 
to a company having some other principal object merely bemuse 
such compjiTjy has power to construct a railway (?/). 

A railway company may be registered under the Companies 
Acts (a), and if so may (it seems) be wound up under the Companies 
(Consolidation) Act, 1908 (h). Hence, where no warrant of abandon- 
ment is granted by the Board of 'J’rade, the only way in which a 
railway company can in general be dissolved or wound up is by a 
special Act of Parliament (r). 


Part XII. Canals. 

Sect. l.- Conatituhon of a Canal Company/. 

1663 . A canal company is usually formed by a special Act 
which incorporates the company and authorises the construction of 
the canal. Since most of the canals in England were constructed 
l)efore 1846, no general Acts are, as a rule, incorporated in such 
special Acts, as they are in the Acts of railw'ay companies (c). 
Hence, as a giuieral rule, to ascertain the rights and liabilities of a 
canal company, only the special Act of that company is material (/). 
Such an Act is in the nature of a bargain between the company and 
the public, and in case of any ambiguity in its provisions must be 
construed so <as to operate against the company and in favour of the 
public (//). In modern times, the special Act of a canal company 
incorporates general Acts, which thou determine the rights of 
parties alfecie<l (A). In other cases, when the canal company ddes 

(r) I.e., the Compauies Act, 1862 (25 & 20 Viet. c. 89), and the Companies 
(Consolidation) Act, 1008 (8 Edw. 7, c. 69). 

(a) Companies (Consolidation) Act, 1908 (8 Edw. 7, c 09), s. 267 ; sco 
Ward V. Sittingboarne and Sheernesa Rail. Go. (1874), 9 Cli. App. 488, ptr 
MalimS, V.-C., at p. 491, n. 

(t) See p. 774, ante. 

(it) Re Exmouth Docks Co. (1873), L. K. 17 £q. 181. In this case a dock 
company incorporated by special Act had power to make a branch railway 
in connection with the dock. 

(a) See note (r), supra. 

lb) 8 Edw. 7, 0 . 69 ; see Re Ennis and West Claie Rail. Co. (1879), 

3 h. R. Ir. 94. . 

(c) For examples, see Lincoln and East Coast Railway and Dock 
(Abandonment) Aot, 1902 (2 Edw. 7, c. iii.). As to notices of intention to, 
promote a Bill, see title Parliament, Vol. XXI., p. 731. 

(d) As to special Acts in relation to railways, see pp. 022 et seq.^ ante. 

(fl) See p. 623, ante. 

(/) See Stourbridge Canal Co. v. Wheeley (1831), 2 ^d. 792. 

( 0 ) Ibid. ; compare p. 626, ante. 

(h) B.g., the three Clauses Consolidation Acts of 1845 (see pp. €22, 623, 
onto), and the Railways Clauses Act, 1863 (26 & 27 Viet. o. 92), Fart 
qp-e incorporated in the Manohesl^ Ship Canal Aot, 1886 (48 & 49 Viot. c. 
clxxxviad* 80 far as appljkiable {ibid., s. 6)*.' 'Fot Oases on the cOnsttuction 
of the Manchbst^’Ship Canal Acta, (tee ManchesUf^ SWif CdiMl Co, V, 
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anything authorised by its Act which injures any person, that 
person must depend for his remedy, if any, on the compensation 
clauses of the special Act (i). • 

1664. Shares in a canal company aro pure personalty (1*). 

.Where a canal is about to he made upon or near land .which is 

likely to bo improved or benofitod by the undertaking, the owner 
of the land, if he desires to subscrilxj to the capital of the canal 
company, may apply to the Jkuird of Agriculture and Fisheries for 
an order charging the land with tlie amount of Ins subscription (i). 

1665. No railway company (///) niiiy, without express statutory 
authority, use any of the (vniipanv’s funds (//) to acquire, directly 
or indirectly, any it teresL in a canal (o). fn the event of any 
contravention of this jirovisi'oi the interest piircliased is forfeitod to 
the Crown, and the directors or ollicc'rs Jcs])oiihihl(j for the trans- 
action are liable at tlu! suit i»f any shareholder to bo compelled to 
repay the sum expended to llie aunpaiiy ( />). 

1666. Every canal company must on or before the 1st January 
in every year send to the liegistrar of Joint Stock Companies (q ) a 
return stating the name of the company, a short description of the 
canal, the name of the principal ollicer, and the place of its oiheo 
or principal office (r). 

SiiOT. 2 . — Contraction and Maintenance of a Canal. 

1667. Where a company is authorised by special Act to acquire 
laud for the purpose of constructing a canal and w'oi'ks, the land 
when acciiiired is vested in the company in fee, but only for the 
purposes of its Act(«); and it will be restrained from using the 
land for profit in any way not authorised (0- Where a company 


Manchester Bacecoarse Co.^ [1901 J 2 Ch. 37, C. A. ; C'iOs<}field Sons, Ltd. 
V. Manchester Ship Canal Co. (1903), 19 T. L. R. 398 ; Cros field Sons, 
Lid. V. Ma/nchester Ship Canal Co. Cl 905), 22 T. L. R. 192, C. A. 

(t) Bedler v. Great Western J^ail. Co. (1906), 96 L. T. 98, H. L. 

(k) Edwards v. J/aZl (1855), 6 De G-. M. A G. 74 ; see Bobinson v. Addison 
(1840), 2 Beav. 615 ; Be JHlworth, Ex parte Lancaster Canal Co. (1832), 1 
Deao. & Ch. 411. As to shares in river navi<iatioii companies, see Bucheridge 
V. Ingram (1795), 2 Ves. 652 ; House v. Chapman (1799), 4 Ves. 542. 

(l) See Improvciuent of Land Act, 1864 (27 & 28 Viet. o. 114), ss. 
78 — 82, the provisions of which apply to canal companies as well as to 
railway companies ; and see p. 631, ante ; title Land Improvement, Vol. 
XVIIL, p. 300. 

(m) This provision applies also to any director or officer of a railway com- 
pany (Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), s. 42 (1) ). 

(n) Th^ “company’s funds’* are the corporate funds of any railway 
' company, and include any funds under the control of, or administered by, 

a railway company {ibid., s. 42 (3) ). 

(0) Ibid., 5 . 42(1). 

(p) Ibid., s. 42 (2). 

iq) See title Companies, VoL V., p. 37. 

(r) Railway and Canal Traffic Act, 1888 (5t & 52 Viet, cl 25), s. 30 (1). 
(«) Bosidek r. ^orth Staffordshire Bail. Co. (1865), 4 £. A: B. 798. 

' (t) Bostoek V. North Staffordshire Bail. Co. (1856). 3 Sm. & G. 283 (a 
Oanal company restrained from ushig « reaervohy^ade under the com- 
p^y’a powers for |he purposes of supplying wtire canal, lor letting , 
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excee^ls its powers, the ordinary coiirts have as a'riile jurisdiction 
to interfere, although the si>eciai Act of the company appoints a 
• particular jurindiction {a). 

1668. If a time is fixed within which the works are to be executed, 
no worfcs adverse to the interests of any individual can be execi^t^ 

• after the expiration of such time {h ) ; but, if the Act which autlii^ises 
the execution of works contains no limitation of time, such'Works 
may be executed at any lime after the passing of the Act(6'). 

1669. A company may from time to time be compelled to construct 
such accommodation worts as are provided for in its Act, and the 
decision of any tribunal authorised by the Act to decide as to the 
necessity of such works is final (</). 

1670. When a company is given authority to construct a bridge 
for the use of the public, in lieu of public rights intej fercd with by 
the construction of tlio ca,nal, tlio company is bound for all time to 
maintain tlie bridge in proper condition for the use of tbo public 
although its Act may lie silent on the siilijoct of such maiu- 
tpiiance(«); and if, in Connection with a bridgo which the company 


pleasure boats for hire or for holding regattas). But a canal company may 
dedicate part of its land (o the use of the public as a footpath so far as 
such use does not mteifeie with its use as a towmg-path {Grand Jvnction 
Canal Co. v. Vetly (1888), 21 Q. B. 1). 273, C. A., following 72, v Leake 
{Inhahilanh) (1833), f) B. & Ad. 469, and followed by Arnold v. Morgan, 
[191 1 J 2 K. B 314) .'vs to ads nUro turen, generally, ace title Cokpoua- 
HONS, Vol. VIll , pp. 359 et seg. ; and see pp. 627 etneg., ante. 

(а) Shand v. JIen<ier8un{lS\4), 2 Dow, 619, II. L. Where a company has 
executed works m excess of its powers, but over sixty years have elapsed 
before any question of sucli e.voe8s is raised, the court may leluse relief 
(A.-G. V. Grand J unetton Canal Co., [1909] 2 Ch. 60.3) 

(б) Glamorganshire Canal Co. v. Blakentoie (1832), 1 (fi. & Fin. ^62, 
H. L. ; River Tone Conservators v. Ash (1829), 10 B. & C. 3-J9; compare 
pp. 626, 627, anU. 

(<•) ThieJenease v. Lancaster Canal Co. (1838), 4 M. & W. 472. Where, 
however, a company was cutting a canal under its powers tlirough the 
plaiutilf’s land, and'it had no funds to complete the authorised scheme, it 
was restrained from proceeding with the work {King's Lynn Corporation 
V. Pemberton (1818), 1 Swan. 244). 

(d) Birmingham Canal Navigation {Proprietors) v. Hickman (1892), 66 
J. P. 598. In this case the special Act provided that the company should 
construct such bridges over its canal as justices “ should from time to 
time judge necessary ” for the use of occupiers of the adjoining land ; 
and it was held that it was for the justices to decide whether a bridge was 
reasonably necessary, and, they having decided it was necesmy, the 
oouipany was bound to erect the bridgo. As to accommodation works 
in the case of a railway, see pp 666 et seg., ante 

(e) 72. v. Kent {Inhabitants) (1811), 13 East, 220; R. v. Lihdaey ParU 
{Inhabitants) (1811), 14 East, 317; see title Highways, Streets, and 
Bridges, Vol. XVI., p. 191. A company bound to repair the fabric of a 
bridge is probably bound also to maintain the roadway over the bridj^e ; 
but where persons who are not legally bound to repair, snch a roadway 
Yoluntaiily do so, they cannot recover the expense of repfuring from the 
canal company even though such company is bound to repair {^figdes- 
field Corporation v. Great Central Raihcay, [1911] 2 K. B. 628, C- A.). Afi 

«to the statutoiy liability of ra^ay oomj^iei to maintain see ; 

pp. 66S et seg., anti. ' 


Srot, 2. 
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V lwaii4 to maintain, fencing is reasonably necessary for public 
aafety, the company is bound to fence sufficiently ; and it is liable, 
apart from negligence, aa for a nuisance, for injury caused by the* 
want of such sufficient fencing (/). 

The company is not, however, bound to fence as against persons 
merely permitted to pass alongside the canal ((/). »• 

1671. If the bank or towing-path of any canal witliin the 
adminisirative County of London is so insufficiently protected at 
any place where it abuts on a public highway as to involve danger 
to human life, the local authority (/t) within whose jurisdiction that 
place is situated may by notice require the canal company (a) to 
erect and maintain such fences, gates, turnstiles, or rails aa may be 
rcviuired, in the opinion of the local authority, to obviate the 
danger (fi). The company cannot, however, he compelled to erect 
anything between the \\aterwaY of the canal and the towing-peth, or 
anything winch would interfere with the free passage of trnfficO*)* 
If the canal conipany makes default in complying with such notice 
complaint may be made to a court of suininary jurisdiction (d ) ; and 
such court, after inquiry, must determine whether the alleged 
danger in fact exists and whether the required w'orks are necessary 
or such as the company should reasonably be required to carry 
out. The court may then make an order as to the works, if any, 
which are to be constructed and the time within which they are to 
be completed, and also deterniiiiing whether the exjiensos of such 
works and their future maintenance are to be borne by the company 


(f) Manley v. St. Helens Canal and I{(nl. Co. (1858), 2 II. & N. 840, where 
A highway was carried across a canal by a swivel bridge, and a penalty 
was imposed by the Act upon any person leaving the bridge open ; the 
bridge was left open at night by a boatman, and a person fell in and was 
drow’iied ; there was no fence when the bridge was open and there was no 
light : it was held that the company, having a beneficial interest in the 
tolls, was liable for a nuisance arising from its property. But in a siinilax 
cose, where contributory negligence was established against the person 
falling into the water, it was held* that the company was not liable 
{Witherley Y. Regent's Canal Co'. {IS&2), 12 0. B. (N. s.) 2) ; and see titles 
Highways, Streets, and Bridges, Vol. XVI., pp. 153 et seq. ; Negli- 
gence, Vol. XXI., pp. 447, 464, 465 ; Nui.'^ance, Vol. XXI., pp. 520 et seq. 
As to the statutory obligation of railway companies to fence, see pp. 658, 
570, anU. 

(o) Binks v, Sokth Yorkshire Railway and River Dun Co. (1862), 3 B. 

S. 244 ; and see title Negligence, Vol. XXI., pp. 386, 392, 397, 398. 
As to liability for nuisance arising from dangerous property, see title 
Nuisance, Vol. XXI., p. 616. 

ih)* “ Local authority ” includes the London County Council, any metro* 

? olitan borough oouncil, and the Corporation of the City of London (Canals 
rotection (London) Act, 1898 (61 & 62 Viet. c. 16), s. 8, as modified by the 
Irondoa Government Act, 1899 (62 & 63 Viet. o. 14) ) ; and see title 
Meibopous, Vol. XX., p. 402. 

(a) “ Can^ company means any company or person owning or in 
poftscssion of a cand or any part thei'eof (Canals Protection (London) Act, 
1898 (61 & 62 Viet. c. 10), s. 8). 

,(h) Ibid., s. 1. 

•(e) Ibid. 

{d) As to procedure before oouPts of sutnmBpty jurisdletion, aae 
Ma^ibthatbs. VoJ. XIX., pp. 689 et seg. ' ' ^ 
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or by the local authority, or in what proportions between them («). 
If such order is not complied with, the local authority may itself 
execute the works and recover the cost thereof from the company 
BO far as payable by the company (/). There is an appeal to 
quarter sessions against any such order (, 7 ). • 

1672t Where a cornpjuiy is obliged by its Act to repair a canal 
and to keep it in repair for the use of those of the public who desire 
to use it and are prepared to pay the prescribed tolls, an injunction 
will be granted restraining the fi(nnpany from impeding navigation 
by failing to keep in repair ; but a mandamus to repair will not be 
granted (/f). But where the construction and maintenance of a 
canal is permissive only, and part of it is closed to navigation for 
want of repair, the question of reopening is one of reasonable 
facilities for decision by the Kailway and Canal Commissioners (i), 
and such reopening will not be enforced if the expense of so doing 
makes it unreasonable (A). 

When persons lawfully using a canal for hire suffer damage 
through the canal being out of repaii. the company is liable (/); 
but the company is not lialile in the case of persons merely allowed 
to use the 2 JroiniHCS of tho conipHiiy, I)ut who are not using the 
jiremises on business or for the henelit of the company (ni). 

1673. Kvery raihvay company which owns or iiuinages {n) a canal 
is bound at all times to ketqi or imiintain tlio canal and till the 
works appertaining thereto m thorough re^iair and in good w'orking 
condition ; and it must iireserve the siqiplies of water thereto, so that 
the whole canal may lie kept open and navigable for the use of all 


(e) Canal Protection (IjOikIoii) Act, 1898 (Cl & 02 Viet. c. 16), s 2. 

(/) Ibid ,83 By ibid , a. 4, fho costs arc recoverable under tho 
Summary Jurisdiction Acts; see title Maoistwaiks, Vol \IX , pp. ^9 

(g) Canals Protection (London) Act, 1898 (61 & 62 \ict. c. 16), s, 6. 
As lo appeals to quarter sessions, see title Magisiuaiks, Vol. AIX., 

])p. 642 et set/. „ 

(A) Lane V. (1804), 10 \e8 192. 

(i) As to “ reasonable facilities,” see title Larkieks, \ol Iv., pp. 65 
et seq. , and as to the jurisdiction of the Raihvay and Canal Commissioners, 

see pp. 763 — 756, ante m ««« 

(A) Boihschild {Lord) v. Grand Junction Canal Co. (1904), 91 L. T. 386. 
(1) Shaebottom v. Egeilon (1868), 18 L T 889 Just as a shopkeeper is 
liable for the safety of his premises to pei^ous invited to enter his shop, to 
such extent is a canaJ company bound to keep its premises in repair 
{(bid.) \ and see title Xeuli GEN CK, Vol. XXI, pp. 386, .388, 389, 392, 

397, 398. _ ' • 

(w) Oautiei v. Egerton (1867), L- R 2 C P. 371. „ . , ^ , 

(n) Where a railway company managed a canal, coUcoted tolie, executeq 
repairs, and paid rents in order to prevent the canal becommg unfit for 
navigation, it was held that it was a company having the m^agement of 
the canal within this provision, although it was doubtful whether it was 
acting inira vires ; but, as the company had discontinued 8u<m man^e- 
ment some time belore an application was made to the CommiseiODeW Jo 
restrain it from allowing tho canal to lemain out of repair, it was held 
that the company had not the management of the canal at the time 01 the 
application and the order asked for could not be made {Foster v. Q-reai 
Western Bail Co. (1877), 3 Ry. & Can. Tr. Cas. 
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S*OT.> 

GoQiiriae- 

MfiUnten* 
ance of a 
Canal 

loterfercnce 
by owners 
right to cross 
laud. 

Uighf to 
support 


Bight to use 
of water. 


Right to nee 
of towing' 
path. 


Report to 
Itoard of 
Trade as 1o 
stoppage of 
canal. 


persons desirinp^ to use and navigate it, without any unnecessary 
hindrance, interruption, or delay (of). 

1674. Persons who are entitled to rights of crossing a canal* 
subjijet to a condition that the navigation of the canal is not to be 
obstructed may be compelled from time to time to alter their works 
if Jhey interfere with navigation, although the interference is not 
dun to any negligence or default on their part (p). 

1675. The owners of a canal made under statutory powers are, as 
a rule, entitled to reasonable and necessaiy support for their canal 
from the adjacent land (g). 33ut the right of such o\vn(‘rs to support 
from the subjacent soil, and the right of the owners of the subjacent 
soil to work mines and minerals under the canal, depends m every 
case on the provisions of tlie siiocial Act under which the canal was 
mude (r). 

1676. The rights and liabilities of a i*anal company in regard to 
the use of wal('r depend on the provisn.ns of their special Acts and 
the common law (s). 

1677. The towing-path is part of the cannl, end so when a special 
Act gives the owners of lands througfi which the canal passes the 
right to make and use wh“U'v<‘s on lands adjoining the cimal, providi-d 
the navigation is not obstructed, the owner of land adjoining tho 
towing-path has tho right to erect a wharf on Ins own property 
and to land goods on the towing-path, provided he does not interfere 
with the navigation (0- 

1678. AVhoiiever a canal (•om]>any intciuls to stop its canal for 
more iliaii two days, it must r(‘j)oit such intention to the Board 
of Trade, stating th(! time the stoppage is intended to last, and 
when (he canal has been reopened it must also so rojxnt to the 
B«Jiinl {<>). 


(o) Rpgnlalion of Railways Act, 1873 (36 & 37 Viofc. c 48), s 17. As to 
the form of an application to the CominissionerB to enforce these provisions 
against a railway company, see Railway and Canal Commission Rules, 
1889, T. 12. 

iy) Jihymnejf Boil/ Co. v. GUnnorqnn shire Conol Aarigation Co. (1904), 
fll L. Ti il3, H. li. : Aortk Staffordshne Kail. Co. v. Hanley Corporation 
(1900), 26 T. L. R. 20, C. A. 

iq) North BrWeh Rail. Co. v. Turners, Ltd (1904), 41 Sc. L. R. 706. 

(r) See titles Compulsout Purchase of Land and Compensation, Vol. 
VI., pp. 6r), 56 ; Mines, Minerals, and Quarries, Vol. pp. 670, 

580 ^ Negligence, Vol. XNl., pp. 401, 402; see also Knomes db 
. .iS'ons V. Lanrashire and Yorkshire Rt^U. Co. (1889), 14 App. Cas. 248 ; 
Chamber Colliery Co. v. Rofhdrde Canal Co , [189,51 A. C. .564 ; Glamor- 
ganshire Canal Nanjution Co. v. Nisron's Navigation Co. (1901), il6 L. T. 
63. C. A. 

(«) See title Waters and Watercourses. 

(t) Monmouth&hira Canal Co. v. Hill (1859), 4 H. & N. 421 : and see 
title 

(u) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. c. 25), s 39 (3). 

A company failing to comply with this provision, and also the officer in 
d<!(fau1t, is liable to a fine of £6 a day during which default lasts, recoverable 
eiinaiuarily {ibid., s. 39 (4) ), ’ ’ j. » 
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Sect. ^.—Powen. . Sjcct. 3. 

Sub-Sp,( T. 1. — Pouwr to he a Carrier. Powew, 

• 1679. CanflJ companips have not as a rule been given powers by 0 «neiil 
their special Acts to be carriers, and they have looked for their 
profits to tolls paid by carriers and traders passing with their boats G ^carrier, 
j along the canal. A canal company may be a carrier upon its own 
canals and upon canals communicating therewith or upon railways 
belonging to it, although not so authorised by its special Act ; and 
for that purpose it may construct or procure and use boats, barges, 
wagons and other vehicles, and may furnish steam, animal or other 
haulage power for 23 ropelling them (/>). The canal company may also 
provide vessels for the use of other persons and power for hauling the 
vessels of other pei-sous on siudi ca,nala(r). In using steam on any 
canal or navigation not its own, the canal company must observe 
the regulations and hye-laws of the jiroprietors of such canal or 
navigation (//). 

1680. A canal comiiany which thus exorcises the jiowers of a Right and 
carrier has all the powers and is under all the liabilities of a liabilities of 
carrier at eoninion law(p); but it is under no further liabilities cawicr?” 
than a common carrier, and is entitled to all the jirotection afforded 

law to a common carrier {J ). 

1681. A canal company must according to its [lowers afford all Reasonable 
reasomible facilities for traffic on its own canals (, 7 ) and on canals facilitiwand 
communicating therewith as [uovided by the Kail way and Canal ^t.^**^*”* 
Traffic Act, 1H54(//), and is hound by the provisions of that Act in 

regard to contracting out of its liability for negligence in receiving, 
forw'arding, or doliveiiug goods (i)- 

Sub-Skot U . — Vourr to 7. case Canal. 

1682. A canal company may, after giving public notice by adver- Lease of foil? 
tisement of its intention, from time to time lease the tolls and duties. 

(6) Canal Carriers Act, 1845 (8 & 9 Viet. c. 42), s 1. "I’lie powers of this 
Act cannot be exercised until such exercise is approved of by a majority of 
two-thirds of the sliarcholders voting at a meeting specially summoned 
after due notice (ibid , a. 12), and the Act does not exempt any railway 
company from the operation of any general Act as to tolls and* charges 
(ibid!, 8. 13). Canal companies do not appear to have largely availed 
themselves of the power of becoming carriers on their canals 

(c) Ibid., a. 3. 

(d) Ibid , s. 2. Where any person has the right of passing along a canal 
with a boat, he has the right to use steam provided no injuiy is done to 
the canal, although in fact this method of propulsion was unknown when 
the canal was m^e (Case v. Midland Rad. Co. (1859), 27 Beav 247). 

(a) Canal Carriers Act, 1845 (8 & 9 Vict. c. 42), s. 6. As to these powers 
and liabilities', see title CAimihRS, Vol. IV , pp. l ct hcq. 

(/) Canal Carriers Act, 1845 (8 & 9 Viet. c. 42), s. 6 • ^ 

((i) “ Canal ” here includes any navigation wheieou tolls are levied under 
statutory authority, and also the wharves and landing places of such canal 
or navigation used for purposes of public traffic (Railway and Canal Traffic 

Act, 1854 (17 & 18 Vict. c. 31), s. 1) , i rtr 

(h) Ibid., 8. 2. As to reasonable f.irdilies. see title ( arhtkr.s, vol. IV., 
pp. 66 at eeq. ; and as to the junsdution of tin* UnilwMjr and (Janal 
Commissioners, see pp. 753 — 155, ante. , 

^ (t) Railway and Canal Traffic Act, 1854 (17 & 18 Vict. c. Jl), s. 7 ; see "• 

*title Carriers, Vol. IV.» pp. 27 et seq. 



786 


Railways and Canals. 


duties on the whole or any part of its canal to any other canal 
company for any period not exceeding twenty-one years (k), 

A canal company which is also a railway company may not,* 
however, accept a lease of any part of a canal, or of the tolls and 
charges in respect thereof, except under the powers of some Act of 
Parliament in which the parties to such l(3ase are specifically named 
and given authority (Q. 

Powenof 1683. louring the contiiiminco of any such lease the lessees and 
less^ dunng servants have the same powers as to collecting and recovering 
tolls and charges, and are subject to the same rules, duties, and 
penalties in reference thereto, as if ib()y had been aiipoirited for 
tlicit purpose by the lessors fM?). 


Scot. 1 . 
Powers. 
When 

statu torj 
authority 
ueuctisary. 


Forfeiture 
and deter- 
niinatioD of 
lease. 


•1684. If the losboes under any such lease incur forfeiture thereof, 
or if the rent is twenty-one days iii arrear, justices have power on 
the application of the lessor C(»fupany to order a constable to enter 
upon any toll-house, dwelling-house, office, weighing machine, or 
other building of the couipany, to renioxe therefrom any servant of 
the lessees and to deliver the promises to the lessor company (a). 
Upon possession being thus obtained, the lease is determined, except 
as to the remedies of the lessor comjiany for rent due and f<ir 
breaches of contract, and the lessor com])aiiy has power to relet tin; 
tolls as if the former lease had iievfjr been uiiido (o). 


Sijh-Skot. 3 —l-‘oirtr to liorroa. 

General 1685. A canal company which has doierniinod to become a cai ricir, 

RUtutory for that purpose adopted the statutory powers (y>), may for that 

power. purpose alone liorruw on niorlgago or bond in the manner pre- 

scribed by the Companies Clauses Consolidation Act, 184.5(7), any 
sum or sums not exceeding at any one time one-tenth part of the 
paid-up capital of the company, nor exceeding in all one-third of sucli 
capital, hut no such mortgage or bond may affect any security pre- 
viously granted under statutory authority (n\ 


(k) Oaual Carriers Act, 184518 & 9 Viot c. 42), a. 8; but see the text, 
infra. Where a railw ay company obtained powers to purchase the property 
ol the X canal, and the esercise of all the ‘‘ rights, powers and privileges ” 
of that company, it. was held that, after such purchase, tue railway 
company hacf power to take a lease of the Y canal, this being a “right, 
power or privilege ” of the'X company which passed to the railway com 
pany ; and a motion by a shareholder of the railway company for an 
injunction restraining that company from taking a lease of the Y oaual 
was therefore refused {Rogers v. Oxford, Wotcenter and Wolverhampton Bail. 
Vo (1858), 26 Beav 322) 

{ly Cheap Trains and Canal Carriers Act, 1858 (21 & 22 Viot. o. 76), s. 3, 

' 'made perpetual by hi at. (I860) 23 & 24 Viet. c. 41. 

' (to) Canal CaiTici^ Act, 1845 (8 & 9 Viet. c. 42), s. 9. 

(a) /bid., 6. 10. 

(o) Ibid., B 11. 

(p) l.e., under the powers ol the Canal Carriers Act, 1845 (8 & 9 VTot. 
c 42); seep 7^5, hute. 

(q) 8 At 9 Viet. c. 16 ; see title Comi'anik.s, Vol. V., pp, 730 el seq . aad 
6« e p. 634, ante. 

* (u) Canal (Carriers) Act. 1847 (10 11 Vict. c. 94), s- 2, uicurpuratiiif 

the clauses of the Companies Clauses Coosuhdation Act, 1846 (8 & 9 YicC 
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1686. Any other power to borrow money poesefesed by a canal SrrT. 3, 

oonipany must be given to it by its special Act(/»). Powers. 

Sub-Sect. 4. — i<jrpn)ient« with Railway Cmnimiiea. statu^^iy 

1687. No agreement may be made without statutory authority 
between* a canal company and a railway company by which any 

control is given to the railway company over the traffic of the canal, coittrolupon 
or any right is giv('n to interf(3ro in such traiKc or in the charges railway 
levied on the canal, unless the Ihiilwav and (3anal Commissioners 
sanction such agreement. Such sanction must be withheld if in the 
opinion of the Commissioners the ngieenient is prejudicial to the 
interests of the public h \ 


1688. Bcfcn-eany such agreement is sanctioned, certified copies €>f Deposit of 
the intended agreement must he dt'posiied at the office of the Hail- 
way and Canal Commissioiiei s and with the clerk of the county notice to 
council of the county in which the head office of the canal company uoerested 
is situated, and notice of sucli intended agreement must be given by 
advertisement in the Chr.elU' (d), and otherwise as the Commis- 
sioners direct, and also sent to every canal company any of whose 
canals communicate ^Mth the canal of the coinjiany party to the 
agreenKuit (c). 

Si’U-Skct o - iiyt-law9. 


1689. Canal coinjianios have by their special Acts usually been Control by 
given powers of making bye-laws. Now, however, all bye-laws are 
subject to tlic njiproval of the Board of Trade, and no bye-law or 
regulation disallowed by the Board can have any effect (/ ). 

No bye-law or regulation of a canal company has any force or When by» 
effect until two months after a certified true copy thereof has been 
f orwarded to the Board, unless the Board before the expiration of ^ “ 
that period has signified approbation thereof (//). ^ 


c. 1C), which relate to borrowing on moitgage ; sro title Companie.s, 
Vol V , pp. 730 ci sea 

(b) Where a special Ac: gave power to boriuw on the scmrity of tJie 
undertaking and the tolls and rents autlioiised to be charged, it was held 
that the pioperty mortgaged was alone liable, and that the company was 
not liable in an action for inteiest due {Pontet v. Basingstoke Vajial (Jo. 
(1837), 3 Bing (n. c.) 433; see Rogers v. (Jxford, Woicesier and Wolver- 
hampton Rail. Co. (18C8), 25 Beav. 322). 

(<j) Regulation of Railways Act, 1873 (3C & 37 Viet. o. 48), s. 10. As 
to the jurisdiction of the Railway and Canal Commissioners, see pp. 753 — 
765, ante. 

(d) I e.t in the London, Edinburgh, or Duhlm Gazette, according as* the 

head office of any canal company jiarty to the agreement is in England, < 
Scotland, or Ireland (ibid.). * • 

(e) Ibid. 

if) Railway end Canal Traffic Act, 1888 (61 & 52 Vict o. 26), s. 40 (3)>. 

By ihid.p e. 40 (1), every such company had to forward to the Board by a 
oertoin day certified copies of all bye-laws and regult^ioas then in force, 
and all bye-laws of which copies were not so forwarded ceased to have any 
operation. As to bye-laws of railway companies, see pp. 728 et seq*, ante. 

ig) Railway and Canal Traffic Act, 1888 (61 & 62 Vict. c. 26), e. 40 (2)/ 

As to bye-lawB for the carriage of explosives, see title £zplo6ive6» 
Vol. XlV., p. 386 ; and see p. 730, ante. 
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Sect. 3. 

Powers. 
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Control by 
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Application 
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Bight to tolls 
and charges. 


Kates of 
charges. 


The Board hAs po.wor fi*om time to time to make, rescind, or vary 
such regulations as it thinks fit with respect to the publication of 
bye-laws and regulations by canal companies, and with respect te 
the publication by such companies of tlieir intention to apply for 
the allowance of any intended bye-laws and regulations (h). 

r • 

SrB-SK<rr. S. The St/slem, 

1690. Any canal companies upon whoso canals through tolls, 
rates, or charges are in operation may unite in establishing a canal 
clearing system. The principles upon w hicli such clearing system 
is established, the ri'gulabiona for the admission or retirement of 
other companies, tlm mlos for the a])p )intmeiit of a committee and 
oilicers, and the mod* of conducting huHincss are all subject to the 
rffjproval of tlie ]3oard of Trade {i). 

A canal company may iijiply its funds for tlie purpose of establish- 
ing or carrying into elTect any such system; and the statutory pro- 
visions (/<;) with regard to the i)owers(‘i“ the com mi I, tee and secretary, 
as to the settlerneiit and adjustment >f accounts, iho receiving of 
sums duo by companies, and the kee 2 :)ing of books apply, mntatis 
mutandis^ to such clearing 63 stem (f). 

Siicr. 4. — Chanjes and Traffic. 

1691. The riglii of a canal comiiany to take tolls and make other 
charges is derived as a rule from its special Act, and it can onl,) 
recover such sums as they have statutory power to deuiaiid («/.)• 

A canal company which has determined to biicome a carrier, 
and for that purpose has atlopted the statutory powers (n), may 
demand and receive such reasonable vomuner.iLion for carriage 
and haulage as the directors of the company may fix, or as may be 

^(/*) Railway and (’anal Traffic Act, 1838 (51 & 52 Viet. c. 25), s. 40 (4). 

(i) Ibid., s. 44. 

{k) Z. 0 ., those contained in the Railway Clearing Act, 1850 (1,» & 14 
Viet. 0 . xxxiii.), ss. 11 — 20 ; see pp. 713 et seq.^ nnle. 

(1) Railway and Canal Traffic Act* 1888 (51 & 52 Viet. c. 25), s 44 

(w) Thus, where a oompanji^s special Act gave all persons the rk Jit to 
navigate the canal upoji payment of the charges lawfully demanded, and 
gave the company power to demand certain payments from every boat 

E assing through one or more of the locks, it was held that m the case of a 
oat navigating a stretch of the canal where there was no lock the company 
could demand no tolls {Stourbndge Canal Co. v. Wbeeley (1831), 2 B. & Ad. 
792). Again, where tolls were made to depend entirely on the load carried, 
it was held that there was no power to charge tolls to empty boats (Leeds 
and Liverpool Canal Co. v. Hustler (1823), 1 B. C. 424; see Grantham 
Canal Navigation Co. v. Hall (1845), 14 M. & W. 880, Ex. Ch.). Where an Act 
provided that the A canal company should in no case receive any higher 
« ratM of tonnage than the B company, and the B company by resolution 
reduced its rates, held, that the A company were bound by such reduction 
(Monmouth Can^ Navigation Co. v. Kendall (1821), 4 B. & Aid. 453). For 
other eases as to tolls, see KeppeU v. BaUey (1834), 2 My. & E. 517 : Fisher 
V. Lee (1840), t2 Asl. & £1. 622; Coulton v. Ambler (1844), 13 M. 6s W. 
403 ; B. V. LeieeeterHhire and Northamptonshire Union Canid Co. (1845), 3 
Ry. de Con. Cos. 730, Ex. Ch. ; Tame v. Orand Junction Canal (Proprietors) 
«^<185e). 11 Exoh. 786 ; Dant v. Moore (1863), 9 L. T. 381 ; Tamar Mamre 
navigation Co. v. 4 S. 288» « 

(f») See p. 785, ante. - , ' 
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agreed (o'). All charges, however, for carriage, or for ^he use of vessels, 
or for ha'ulage, must be made equally to 'all persons at the same rate 
•in respect of goods of a like description cairied or hauled in a vessel 
of a like description in like circumstances over the same portion of 
any canal ( p). * 

With regard to tolls charged for the use of the canal, although 
uniform rate's ar(i fixed by its specJal Act, a canal company may vary 
such tolls on the \sh()l(j or any part of ils cnnal, and may reduce 
or raise sucli t«)lls from time to time subject to the inaxirmim sums 
fixed by its yVotf^). Sucli tolls must, however, be charged equally to 
all persons ac the same rate in respect of all Ixjuts of a like descrip- 
tion using Llie same portion of any canal, and upon all goods of a 
hke description; and no reduction or advance in any tolls for the 
use of the canal, or for the supply of power, may be made direetty 
or indirectly in favour of or against any pai’ticular company or 
person (r). 

If under the spe(M‘,il Act of any canal company the consent of 
any person is required to vary the tolls and cliaigos for the use of 
the canal, the provisions of the Jiailway and (Janal Traflii; Act, 
1854 (s), as amended hy the Itegulation of Kailways Act, 18711 (0» 
extend to that person as if lie were a canal coinjiany (a). 

1692. Certain piovisioiis relating to railw.iys as to undue prefer- 
ence (5), terminal charges (c), rates, tolls and (iues(d), traffic (c), and 
other matters (./ ) spply also to canals. 

The Kail way and Canal Commissioners have power to hear and 
determine any question or dispute as to the terminal charges 

(o) Canal C^-irricrs Act, 1845 (8 & 9 Viet. c. 42), bb. I, 3. These charges 
may be in addition to tolls {ibid.f s. 1). 

(p) Ibid., B. 4 

(g) Canal Tolls Act, 1845 (8 & 9 Viot. c. 28), s. 1. This Act, however, 
does not apply to any company existing at the Limo of ita passing until a 
meeting of the shareholders Inis determined by a two-tliiida majority that 
it shall so apply {ibid., s. 3). The Act also preserves all rights given by 
previous Acts {Ibid., s. 4), and all liabilities in respect of charges and trafli'o 
under subsequent general Acts {ibui., s. 6). 

(r) Ibid., B. 2. A company may always make proportionally lower 
charges for goods carried long distances than for short (67nc4- v. /S'wafifdu 
Canal Co. (1864), 16 C. B. (n. 8.) 245). 

(«) 17 & 18 Viot. 0. 31. 

(t) 36 & 37 Viot. c. 48. 

(a) fiailway and Canal Tradio Aot, 1888 (51 & 52 Viot. c. 25), s. 37 (2). 

(&) Railway and Canal Traffic Act, 1854 (17 & 18 Viot. o. 31), s. 2, as 
explained by the Railway and Canal 'Iraffio Act, 1888 (51 & 52 Viot. o. 25), 

8. 26 ; see title Carriers, Vol. IV., p. 76 ; and see p. 756, ante. 

(e) Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), s. 16, applied 
to canals by the Railway and Canal Traffic Aot, 1888 (51 & 62 Viet. o. 25), i 
s. 37 (1) ; see title Carriers, Vol. IV., p. 83 ; and see p. 746, \mte. * 

(d) Railway and Canal Traffic Act, 1854 (17 & 18 Viot. o. 31) ; Regnla* 
tioR of Railways Act, 1873 (36 & 37 Viot. c. 48), applied to cana^ by the 
Railway and (Janal Traffic Act, 1888 (61 & 52 Vict. c. 26), s. 37 (3) ; aee 
title Oariubrs, Vol. IV., p. 83 ; and see pp. 744 et sea ., ante . 

(e) Railway and Canal Traffic Aot, 1888 (51 & 52 Vict. o. 25), ss. 24<r'36, 

appRed to canals by ibid., s. 36 ; and see p. 745, ante. As to through 
ttmo, see title Carriers, Vol. IV., pp. 72 et eeq. ■ 

• (/) Regulation of Railways Act, 1873 (36 & 37 Vict. c. 48), ss. 14, 16 ; 
see p. 787, ante. 
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Railways and Canals. 

( 

any ranal odmpany, unless such charges are fixed by Act, of 
Parliament (< 7 ). 

1693. No iigreemerit, whether confirmed by Parliament or not * 
prevents the Railway and Canal Coinmissioners from making or 
enforcing any order they see fit to make for a through rate Q). 

The statutory provisions as to through rates on railways (i) 
extend to any canals which, in connection with any river or other 
wjiterways, form jiart of a continuous line of water connnimication, 
notwithstanding the absence of any statutory authority to levy tolls 
upon such otlicT waterway (/. ). 

1694 . Canal companies may make agr('.emont8 with other canal 
companies frtr through traffic on tlien* respectivo canals, and for 
ttto vessels of one company to pass over the canal of another com- 
pany, and to use their wharves and other woiks ; and they may 
agree as to the through r.atos and chargi's, and as to the division, 
apportionment, adjustment and collection of the lolls from through 
traffic (Z). All through charges for tni'.ficim more than one canal 
may be computed at a lower rate than the charges for traffic on one 
canal only, without it being necessary to reduce such last-mentioned 
charges (yn), 

1695 . Where a railway company (n) has control ewer, or the right 
to interfere concerning, the traffic conveyed on a canal, or the tolls, 
rates or charges levied in respect of such traffic, and the Railway and 
Canal Commissioners are satisfied that such tolls, rates or charges are 
such as are calculated to divert traffic from the canal to tlie detriment 
of the canal or persons Using it, the Commissioners may, on the 
(ipplication of any persons interested, make an order requiring such 
tolls, rates or charges to be altered and adjusted in such a manner 
that they shall be reasonable as compared with the rates and charges 
oil' the railway (o). If such tolls, rates or charges are not altered 
as required by such order within the time prescribed by the <oder, 
tlie Commissioners may themselves by order effect such alteration 

(g) Railway and Canal Traffic Act, 1888 (51 & 52 Viet c. 25), b. 37 (1) ; 
Regulation of Railways Act, 1873 (36 & 37 Viet. c. 48), b. 15. As to 
terminal charges, see title Cakriers, Vol. IV., p. 83. As to the jurisdiction 
of -the Commissioners, see pp. 753 — 755, ante. 

(A) Railway and Canal Traffic Act, 1888 (51 & 62 Viet. c. 25), s. 37 (3). 
Any company alluwmg traffic to pass fnim a canal on to any other canal 
or railway, or from a railway on to a canal, is a “ forwarding company,” 
and the allowing of traffic so to pass is forwarding of traffic (ibid., 
fa 37 (4) ). 

(iy'I.e., the provisions contained in the Railway and Canal Traffic Act, 
1854 (17 & 18 Viet. c. 31) ; the Regulation of Railways Act, 1873 (36 & 37 
Viet. o. 48) ; and the Railway and Canal Traffic Act, 1888 (51 & 52 Viet, 
c. 25) ; see title Carriers, VoI. IV., p. 72. 

(A;) Railway and Canal Traffic Act, 1888 (51 & 52 Viet o. 25), s. 37 (5). 

(l) Canal Carriers Act, 1846 (8 & 9 Viet c. 42), s. 7 ; Railway and Canal 
Traffic Act, 188»(5]! & 52 Viet o. 25), s. 43 (1). 

(m) Ibtd., B. 43 (2). 

(n) Or the directors or officers of a railway company, or any other persons 
otl their behalf (Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), 
s;^ 88) 

(0) Jhid., B. 38 (1), 
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as they think just and reasonable, and the tolls, rdtes and charges 
so altered and adjusted by the Coiumissioners are binding on the 
canal company (p). No person is entitled to make an application 
for such order^ unless ho obtains a certificate from the Board of 
Trade that he is a fit person to apply, and that the application *is a 
proper one ; and no such order may be made by the Commissioners 
unless notice of the application is given to such companies and persons 
as the Board directs (q). Any such order made by the Commis- 
sioners may be rescinded or varied by them after notice to and 
hearing such cmnpanies or persons as they direct (r). 

Sect. 5. — Control of the Board of Trade. 

1696 . Whenever the Board of Trade has information that the 
works of any canal are in such a condition as to be dangerous to the 
public, or to cause serious inconvenience or hindrance to traffic, 
it may direct some person to inspect the canal and report theseon 
to the Board («). Such inspector has in relation to such canal all 
the pow’ers of an inspector appointed under the Kegulation of 
Railways Act, 1871 (0, in relation to a railway {a\ 

1697 . The Board of Trade may require a canal company to forward 
to the Board returns showing the capacity of the canal for traffic, 
and the capital, revenue, expenditure, and profits of the company. 
Such returns must be made in such form and manner as the Board 
from time to time prescribes, and must be made within such time 
as may be prescribed and whenever required, not being oftener than 
once a year (6), 

1698 . When any difference to which a canal company is a party 
is required or authorised by any Act to be referred to the arbitration 
of the Board of Trade or to some person appointed by the Board, 
the Board may, if it thinks fit, refer the matter to the Railway and 
Canal Commissioners (c). 


Sect. 6. — Abandonment. 

1699 . When the Board of Trade is satisfied on the application 
of a canal company (d) that any canal or part of a canal belonging 

(р) Railway and Canal Traffic Act, 1888 (51 & 62 Vict. c. 25), s. 38 (2). 

(g) Ibid., s. 38 (3). 

(0 Ibid., B 38 (4). 

(«) Ibid., 8 41. 

(t) 34 & 35 Vict 0 . 78 As to these powers, see pp 738, 73U, ante. 

(a) Railway and Canal Traffic Act, 1888 (51 & 52 Vict. c. 25), a. 41.* 

\b) Ibid,, s 39 (2) Failure to comply with this provision yenders tho 
company and the officer responsible liable to a hue not exceeding £5 a 
day during default {ibtd , s. 39 (4) ). As to the lecovery of fines, seo 
pp. 734 et seq., ante. 

(с) Board of Trade Arbitrations, etc. Act, 1874 (37 & 38 Vict. o. 40), 
8. 6 ; see pp 739, 740, ante. For further powers of»th6» Board of Trade, 
see pp. 738 el iie(j.,anle As to reference of diaputes 1o tlie CoinmiAsiOneis 
in lieu of ai’bitratiou, sw pp. 718, 719. ante, 

(d) The term "canal company ” lududes a "railway and canal emu - 
•pauy ’’ BO far as relates to the canal of sauh cumpatiy (Railway and Caoal 
Traffic Act, J888 (51 & 52 Vict. c. 25). s. 46). 


Sect. 4. 
Charges 
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Reference to 
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beot. 6. to the applicants is unnecessary for the purpose of public navigation^ 
Abandon- it may by warrant authorise tha. abandonment thereof (e); and 
when the Board is satisfied on the application of any loca^ 
authority (/), or of three or more'owners of adjoining land, that any 
canai or part of a canal is derelict (jf), they may by warrant authorise 
ih§ abandonment thereof (h). 


Warrant for 1700. In the case of a derelict canal, the warrant may be granted 
aViandonment on condition that the canal, or any part thereof, with all powers 
relating thereto, is transferred to any person, body of persons, or 
local authority 0) ; and in such case the Board of Trade may, if it 
thinks fit, frame and embody in a provisional order a scheme for the 
management of the transferred canal (A ). 


Conditions 
for Kfftnt of 
warrant of 
abandonment 
of unnecps- 
BBXj canal. 


.1701. No warrant may be granted for the abjmdonraent of an 
unnecessary canal unless the Board of Tiade is sa,tisfied — (1) tliat 
it is unnecessary for public navigation ; (2) that tlie application has 
been approved of by a majority of the shareholders of the company 
voting on a resolution to abandon ; i M) that sucli notices as the 
Board may require have been given; a,iid (4) that compensation, the 
amount of which is to he determined in case of difference as the 
Board directs, has been mad© to all persons entitled to compensation 
for the closing of the canal (Z). 


Release of 1702. After thn granting of a warrant for tho abandonment of an 
company. unnecessary or derelict canal and the due publication of a notice 
thereof as rccjuired by tho Board of Ti-ade, the Board may moke an 
order releasing the company from all liability to maintain tho 
canal, and from all statutory and other obligations in respect 
thereof or conseiiuent on the abandonment thereof (la). 


{e) Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), a. 45 (1). 
Such a canal is hereafter referred to as an “unnecessary canal ’(see 
ibid.). For the purpose of iu formation tho Board may hold such inouiry 
aud tequire such information as it thinks fit (t'&id., s. 45 (8) ). 

if) The term “ local authority ” means any harbour board, or con- 
servancy authority, the Common Council of the City of London, any council 
of a city or borough, any county council, any quarter sessions, or any 
district council {ibid , s. ,45 (7) ). 

ig) A derelict curial is one which for at least three years has been 
disused lor navigation, or one which by reason of the default of tho 
owneis has become unfit for navigation, or one from which water has 
escaped and injured adjoining lands, and tho owners decline, or are unable, 
to eflect such repairs as are necessary to prevent further injury {ibid., 
s. 45(1)). 

(h) Ibid. 

{iy Ibid , s. 46 (3) 

' (fc) Ibid.^ Such provisional order may provide for the constitution of a 
body to manage the abandoned canal, or for its transfer to a local authority 
(fbm., s. 45 (4) ). It must be submitted to Parliament {ibid., s. 45 (5) ). 
and, if a petition is presented against the Bill for its confirmation, the 
petitioners may appear and oppose before a select committee {ibid., 
s 46 (6)). As 'to ^uch proeednre, see title Part.tamp.nt, Vol. XXL, 
P 1 ‘. 729 ei Sfiq 

(1) Kuilway and Cau.il Traffic .4e-t, 1888 (51 & 52 Viot. c. 25), s. 45 (2). 
s (at) Ibid., », 46 (1>.^ 
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Sect. 7, — Police. 

1703. WhoiiGver tho ajjpointmenfc of spocial constables is found 
■•to be necessary owirjf? lo tlio behaviour of persons employed upon 

any canal, the justices may order the canal company to pay the 
expenses of such constables (a). Tlie company is, however, entitled 
to notice before such ordei cun be made(o). 

1704. A canal compjiny may procure tlie appointment of special 
constables to keep order on its canal ; su(;li constables are paid by 
the company(p), and are Imble to punishment for breach of duty, 
or for failing on dismissal to deliver up all accoutrements and 
other things supplied to them by the compuin ( 7 ). 

1705. Special constables so appointed m.iyc'ntei any bout on the 
canal, ai rest any person reasonably siispocleil of liaving committed or 
being about to comTiiit an ollence (/ ), and, without warrant, may arrest 
any idle and <lisorderly person disturbing the peace on the canal, or 
reasonably suspected of liaving committed 01 being about to commit 
any 4 :)ffeuee, or loitering on tlie bank of the canal or on aii}' of the 
canal works by night and unable sutisf.ictui ily to accidint for him- 
self (s). They may uKo stop and searcli any boat on the canal 011 
reasoiiahle sus|»icioii tliat stolen piopeity is on board (i). 


Sect. 8.- - Offenct ' H . 

1706. An on’encG, punisliable on summary conviction (a) by two 
juhti( 3 es, IS coinmiLtud by any person who assaults or resists a 
special const.ible, ap[)ointed on behalf of the canal company, in the 
execution of liis duty(f/); by any jieisoii who is found on the canal 
or on board any vessel in the canal, liaving in his possession any 
tube or instrument for unlawfully obtaining liquor or any utensil 
for .secreting or carrying away such Ihpior, or who unlaw'fully 
attempts to obtain such liquor (/;); and by any person who injutes 
any box, cask, case or package on hoard any vessel or wagon, or in 
or on any warehouse, wharf, quay, or bank liclonging to the canal 

(n) Sptwirl (’oiihlablfs Act, 18.‘j8 (1 2 A'lct. c 80), s. I. The Home 

Secretary has iiowcr to disallow any such order or to reduce tJie amount 
ordered , s. 2). It the amount is not paid it may be 10 , covered by 
distress of the company’s pio])eity {ibtd , s 3); and soe, lurther, title 
Police, Vol. XXTl , pp 494, 495 As to lailw'ay police, see p 739, ante. 

(o) It. V. Cheshire Lines Committee (1873), h. R. 8 Q. B. 344. 

(p) Canal (Oft'enci-s) Act, 1840 (3 Sc 4 ATct c. 50), ss. 1, 2. 3. As to their 
appointment and dismissal, see liilc Poi.n i,, Vol. XXll , ]> 495. 

Iq) t’ana.1 (Offences) Act, 18-10 (3 A 4 Vut c. 50), s.s 4, 5. * 

(r) Ibid., 8. 9. 

(s) Ibid., 3 . 10. 

(t) Ibid , s. 11. 

(u) As to procedure before courts 01 summary jurisdiction, see title 
Magistrates, A^ol. XIX., pp 580 et seq. 

(а) Canal (Offonecs) Act, 1S4U (3 & 4 Viet. c. 50 )^bs.. 6 , 14 Penalty, 
a fine not exceeding £10, or imprisonment, with or without hard labour, 
for a term not exceeding two mouths {ibid.f s, 6). 

(б) Ibid., 8. 7. Penalty, a fine not exceeding £5, or imprisonment, with 
,or without hard lab<>ur, lor a term uol vxeeeding one mouth {ibid.). 
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* • 

fiBCT. R. 

OffdnceB. 

Felony. 


witVj intent to steal (r) In case of a fine being inflicted of over 
X3, the person donvicted has a right to appeal to quarter sessions 

1707. It is a felony unlawfully to break down or destroy the bank,, 
of any canal or reservoir, whereby any land or building is endangered 
or damaged (e). 

(o) Canal (Offences) Act. 1840 (3 & 4 Viet. e. nO), b. 8. Penalty, a fine 
not exceeding £5, or iniprisoiiinoni, with or without hard labour, for a term 
not exceeding one inoiith (ibid.). As to the above offences when eornniittcd 
in the Metropolitan Police District, sec Metropolitan Police Act, 1839 (2 & 3 
Viet. 0. 47), 68. 30—34. 

(d) Canal (Offences) Act, 1840 (3 & 4 Viet. c. 60), a. 19. As to appeals 
to quarter sessions, see title Magistu^tks, Vol. XIX., pp. 642 et fteq. 

(e) See Malicious Damage Act, 1861 (24 2.5 Viet e. 97), ss. 30, 31 ; 

title Criminal Law anj' Pm>ci:i)UJtji, Vol. IX., p. 784. 


RAPE. 


St>e Criminal Law and PiU)CKDURB. 


END OF VOL. XX 111. 



INDEX 


POWERS 

abatement, 8[)pcific sums and ** residue ” rat^a!>ly, of, 4t 
abroad, execution of power by will made, validity of, 19 

power executed by will m English form by person domicilfjd, 19, 20 
absolute gift, followed by power and gift over, how construed, 10 

mtciest, evidence of intention to create a power and not an, whal 
amounts to, 10 * 

inferred from a life estate severed from a power, 10 
acceleration, event ujinn which power arises, of, when may happen, 22 
none unless contrary intention appears, 61 , 

accretions, appointment of share of of a fund, when carrying, 61 
acts of ownership, tenant for life with a power, of, effect of, 28 
ademption, accession of legal to beneficial interest not effecting, 4H 
appointment under power, of, 42 

by alienation, 42 

change in character of property subject to power may effect, 49 
no distinction between general and special powers as affected 
by, 43 

administration, decree for, as affecting powers, 08 

of estates, costs of, when thrown on appointed fund, 46, 46 
administrators, apiiornfmcnt bv deed by donee of general power, effect 
of, 39, 40 

limitation of personal estate to, effect of, 8 
advance, infant under power, to, effect of, 63 
advancement, power of, when ceasing, 67 
after-acquired pioperty, covenant to settle, extent of, 7 
alienation, ademption of appointuieiit under power by, 42 

power of appointing new trustees as affected by, 65 
revocation of appointment by, 49 
** all the remaiuder,” appointraeut of rcMdue as. liow tieated, 41 
“ all the rest,” appointment of residue as, how treated, 41 * 

“ancient rent,” power of leasing requiring rcseivdtion of, effect of, 75, 
78 

antecedent agreement, exocuiion made in pursuance of, effect of, 60 
“ any writing in the nature of or purporting to be a will or codicil,” how con- 
strued, 27 

appendant, power, exercise of, upait from grant of estaU', 37, 65 
appomted fiiud, costs of ad rn mist ration of assets, when thrown on, 46, 46 
who may give valid discharge for, 63, 64 
appointment, fen algo power of appointiuent 

absolute, effect where followed by a qualifying trust, 60 
application of cy-prig doctrine to, extent of, 63 
default of exi'outiou of delegated i>ower, in, 51 
election, appluMt.iou of <ioctiino to, i»2 
fiaiidiileiit, 68, 62 

fund in several sums, of, effect of l.ip'-’O of one, 42 • 

gift over in default of, effect of, 7i) ^ 

invalid, snfficieiit coniiimation of, 38 * 

loss not necessarily borne by last-named, 42 

nature of, to prevail when executed in excess of power, 50 

operation of, 23, 38- 10 

person predeceasing testator, to, efffict qf, 39 

power of, disLiiiguished from powi-r of revoeatjon, 46 

property rendered absets by, 44, 46 

reference to “ all powers ** by general words operating as an, 33 
sesiduary, liability to bear loss, 41, 42 
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appointiuoub, revocation by subriccjuent. tostamontaTy document, 18 
share of fund, of, when carrying accretions, 61 
stranger, to, for life with remainder over, effect of, 61 
with executory gift over, effect of, 61 
trustees, to, for an appointee predeceasing testator, effect of, 39 
when good in equity, 62 

wj]J, by, failure where d-inoe nnthvcs the power, 22. 23 

speaks from death, 43 , 

appointments, priority of, 87, 83 
» when severable, 62, 02 

appointor, exercise of power whcio ^..icrest and power is in, effect of. ."7 
as.sctH, property subject to powers becj)ming, 44 
“assigns,” power of appointment implied fiom use of words, 7 
bequest, general, operating os an appoiiilment of a sum cliargcd on land. I«'i 
operation of, when subject to a general power, 31, 32 
“ best rent,’* lease under power must be at tlie, 77, 78 
buideu of proof, intention to exerdse a power voluntarily, of, 36 
bnsiitess, discretionary poiier given to executtir to carry on, restrictions as 
17 

csipilal. gift for life of income witli libcrtv to nse, effect of, 8 
chaige, oxtinguialiineiit of, wb.it will amount to, 86, 87 
nature of, anflionscd by tbe j»owor, 8.3 
period at which to be raised, b3 
power to, liow .arKing, 83 

not a “ usual power,*' 82, 83 
right of tenant for life paving off, 86 
charitie.s, defective execution aided in favour of, 55, 56 
cheque, execution of power by, 27 
class, ab.sence of gift to, effect of, 71 
appointment among a, 24, 25 
gift to, in default of appointment, how ialcim, 71 
period for ascertaining, 71 

power authorising exclusion of mpn>bpr.s of, effect of death as to. 24 
trust implied in favour of members of, pending excicise of power, 71 
collateral power, dc/iniUou of, 4 

disclaimer of, effect of, 64 

recital may amount to release of, 65 

release of, 64 

snspensioii or release wholly or pro tanto, 64, Cjo 
common law power, definition of, 3 
consent, wlicii necessary to exeicise of powers, 20 

constiucCion, imposed by Wills Act on devises and bequests, adoption of, 32 
, powers, of, 7 — 14 

(erms icferniig to specified in^ti urnent*!, of, 26 
willh as .ifleetiug powers, of, since I, he Wills Act, 2'^ 
contingency, exercise of power.s on a, when mav be executed, 21 
conlingent person, exercise of general po\v®r by, 22 

power, defective oxocntiyn of, when aided, 21, 22 
conversion, ecjuity to convert wiierc qucslion rc^t^ with te.stator alone, 32 
intoiitioji to elleet iifion wli:it depending, 31, 32 
operation of a power of sale iih u, 72 
copyholds, Land 'JV.inpfef Act, 1897, not. .ipplioable b), 10 
corporation, right to delegate an implied power, 15 
corrupt purpose, exeoutmn of power for, as frunciulent, 59 

lust.iiiCRS of, 69, 60 

costs, successive appoin' uuMits, of, how borne by appointees, 34 
when thrown on .qipoint.ed funds, 4f>, 40 
covenant, exercise power to jointure, to, enforcement of, 80 
creation, pow'crs, of, 6 — 14 

* ' t by intention, cxprcs.s or implied, 6, 7 

creditors, defective appoinimenta to volunteers not aided on behalf of, 66 
execution aided in favour of, 56, 66 
cy~pr^t doctrine, application of, extent of, 52 

no applie.atioii contrary to intention of appointor, 62 
death, one of two pastif, whose consent necessary to exercise of power, 
effect of, 20 

'debtji, appointment of executor as aifrctiug liability of appointed fund 

.*or, 46 


< a.) 
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debfs, charge ou real estate for paymciit of. power of sale implied by, 13 
direction in will for payment of, effect ou fund subject to power, 46 
deductions, exoneration of 3 ointure from, effect of, 81 
deed, application of Statute of Uses to power in, 6 
execution of, validity as affcfetiDg powers, 18 
“deed, instrument or will,’’ power to appoint by, how construed, ^27 
deed of appointinent, effect where containing a power of revocation, 47 
“ideed or otherwise,” power to appoint by, how construed, 26 , 

writiu^',” exLieise of power of revocation and new appointment 
by, 27 

deed, power operating under Statute of Uses, when ineffectual in .a, 41 
defective execution, B4 — B7 

consultation as ground for aiding, 56 
conlingent power, of, when nuhd, 21, 22 
ley‘>e, of, when court will uul, ."() 
obligation to provide as ground for aiding, 66 
pei'^ons in whose f.ivour couit will gr.'iut aid, 6r>. 56 
principle upon which court will aid, 64 
delegated power, appointment in tlef.ault of execution of, B1 » 

delegation, distinction to be considcied in dcU'rmining existence of punier 
of, 15 

effect lint given to an attempted, 15 

poweis, of, 1.", 16 * 

iiglits 111 a coi poi .itiori os t<>, 15 
deteiTninablc poivers, bow must be e« i lased, 22, 2.1 
dcvi.se, nnpliejitjon of Statute of Ifses by .'xn.'ilogv to n, 5, 6 
iippuiiit.ment under speei.al p^ivier nut .t, *10 
general, opei.itiou when siibieei to a general power, 31 
u£ land, puwor of sale ]in[>lied ior pu;yiJicnt of debts out of, 7 
di^'Claiini'r, colIatei.il powers, of, eHeel of, 64 
disposition, among chi.ss in del.uilt of .ippoiutineut, 71 
dissolution of m.'iiii.igc, jiowoi not extinginshf'd by, 67, 68 
dividends, unlimited power to appoint, wluit is unt]u)rj.sed by, 51 
<li\oice power to appoint in default of children exercisable aftx^r a, GS 
dfiu’e, power of sale, of, ilisciefioii of, 72 

two powers, of, effect of exeicisc of one, 34 
donor, intention of, how asecrt.'iiued, 61 

dowei, when h.'iijed by .appointment under .a power to jointure, 82 
election, apiilicMtiou of doctrine to apponitimTits, 62 

Ruccos-ive execution 6.S 

doctiiuc no application between clauses lu Srinie instrument, 6,3 
questions of, upon wliat depending, 6.S 

what 1 .S necess'iiv to i.use a case for, 62 • 

eiifranchi.semcnt, power of sale and exchange will aiithoiise, 7.3. 71 
cijiiit able power, dftiniti'iri of, 3 

equity of redi*ruplion, ai'poiutruent operating on, 25 

reJjet of directive execution of power i«, principles of, 61, ,~ j 5 
estate in fee, at common law, exaiuple of, 6 

und€:r the Statute of Uses, example of, 6 
tail, appointment construed at. an, nature of, 52 
evidence, admu'Sible on gift of real otate, nature of, 3G. 37 

as to existence of |>osver lieing foi gotten, inadnnssibilitv of, 37 
excessive execution, nature of appointment to prevail in case of, 50 

partial validity of appointment on, where severable, 62 
when good 4 if 

ma 3 lie valid, 60 

exchange and partition, power of, as a “usual” power, 74 
excJiisive power, appointment among class, of, death of member eseaffecting, 
24 

execution, application of doctrine of election to, 63 • , 

consent required for, must be given, 20 

contingent power, of, validity where executed before contingent^ 
happens, 21 

corrupt purpo'=;e, for, as fraudulent, .59 

iiLStanees of, 59, ^ 

defective, 54 — 57 

couiiiigeut power, of, when aided, 21, 22 
persons in whose favour court will aid, 66, 60 

< 8 ) 



Index. 


POWERS— oontinneil. , 

execution, defective, principle upon which oooxt will aid, 54 

delegated power, of, appointment in default of, 51 
foreign to the power, invalidity of, 61 
fraudulent, position of purchaser for value under, 61 
^ general powers, of, extent of, 38, 39 

made in pursuance of antecedent agreement, effect of, GO 
. instances of. 60 , 

power, of, by successive assurances, 27 
requisites for vabd, 18, 19 
’ must be adhered to, 20 

special power, of, how inlcnlion as to, shown, 33 
' time from which, operates, 43, 44 

when presumed to be valid, 20 

wrong icfercnce may amount by intention to a valid, 35 
executors, appointment of, as affecting liability of appointed fund for debts, 

45 

coupled with gift of pecuniary legacies, effect of, 30 
• whi'ii iiiU'Jitinn not inferred by, 39 

to, by donee of general power, effect of, 39, 40 
discretionary powei to can 3 on business given to, restrictions as 
to, 17 

exclusion of bipsc by appoinr.nicrit to, 10 
limit'll ion of porsuuaL estate b), cfloi-t of, 8 
power of sale of, effect of Iiund Traiisti r Act, 1897, as to, 10, 1 1 
express direction not necessary to, 1 1 
when not named as donees, 11 

executory limitation, gift over to stranger by way of, effect of, 50, 51 
exercise, as effecting divesting of vested estates, 46 
capacity for, 14, 16 

grounds upon which, may be fraudulent, 58 — 62 
instrument specified by author, by, necessity for, 26 
limited power, of, when amounting to fraud, 58 
negatived by erroneous exercise of power, 36 
one power, of, when an intention to exercise a becoinl, 31 
power not necessarily extinguished by, 67 
Hubs»*quent to invalid execution, when valid, 37, 38 
when appointor li.is also the interest, effect of, 37 
invalid, 49 — 63 

extinguishment, power, of, by acquisition of fee, 66 

satisfaction of purpose, 67 

foreclosure nisi, mortgagee’s power of sale as affected by, 69 
fiavd, exercise of Limited power amounting to, 68 

nature of, as sufficent to render exercise of power invalid, 58 
non-execution of power aided, when obtained by, 65 
on power, examples of, 59 — 61 

execution amounting to,^ 58 — 62 

fraudulent appointiuenis, biiidcn of proof of validity of appoiiitmeuls subse- 
quent to, 38 

ivhat will amount I 0 , 58 — 62 
execution, in what it consists, 58, 59 

position of purchaser for value under, 61 
fund, appbiiitment of, under general power, what will amount to, 80 

direction to transfer under limited power, a question of construction, 61 
general bequest, opoi.i1iiig as an appointment of sum charged on land, 31 
oper'j.) uui when subject to a general power, 31, 32 
devise, opcralioa when subicct to a general power, 31, 32 
• power, application of the Wills Act to, 29, 30 
, appoinliiuMit by deed to executois and administrators by 

* donee of, effect of, 39, 40 

cases in which intention to exercise must be shown, 32 

distinction between propertv and, 29 

extent of execution of, 38, 39 

instaiiOf^ of, 4, 5 

iiat'ara*of, 4 

when can he delegated, 16 
testamentary power, when validly executed, 27 
gift, absolule, followed bv power and gift over, how construed, 10 
<'lass, to, effect of aliit^nce. of, 71 

( 4 ) 
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gift, clasp, to, lu default of appoiutmeut. bnvr lak«n.*;i 
effect of lailucc of, on powex of icvocalion, 4<> 
income with siipcradded power, of, effect of, 8 
life, for, incomo with liberty to use capital, of, effect of, 8 
nature of, where power of disposition is added, 7, 8 
over, default of appointment, in, effect of, 70 , 

stranger, to, by way of executory limitation, effect of, CO. .Cl 
* real estate, of, admissibility of evidenoe as to state of property on. 36, 37 
“ heirs of the body,” “ is^-ue ” in a will as equivalent to, 9 ^ 

husband, defective execution not aided in f.avour of, 56 * 

miplied poweis, instances of, 0, 7, 13 * ^ 

trust, pending oxnici.se of power lu favour of clas.s, 71 
unexciciscd power may cre.ate, 70 
‘‘in writing,” power exoicisahle, w’hen vaiullv exercised by will, IP 
income, gift for life of, with liberty to use capit.il, power created by, 8 
infant, adv.'iuce to, under a pow’cr, effect of, 53 
infoinial stiit-c'ijients, powei.s exercised by, instances of, 28 
iiistrumciit, intention to execute special power must be refeircd io In the, 33 
power must be exercised by the specified, 26 » 

“ instriiniefit in lynting,” exercise of p<Aver bj', revocation of, 27 

power to be executed by, how construed, 26, 27 
uiUmtion. coTj'-f ruciion of will in accordance with appointor 's. <*ffcct of Wills 
A Cl, 2i> 

creation of additional or substitutional powers a question of. 14 
ri/ /in‘s doctrine, no application coutiary to iippointor s, D2 
donor, of, bow ascertained, 61 
must prevail, i:t. 14 

execute special power, to, how must be shown, 38 
excicibc of one jiowcr when an exercise of second by, 3t 
power, to, pi oof of, 28 

where sec-ond execution followed by previous 
invalid oxicution, when .suliicjcnt, 38 
express or implied, 6, 7, 28 
t7u2iria of, to tieafc pnqnirty as testator’s ow'n, 39 
operation of an ai>poiutrneiit by w'ay of mortgage, when a question 
of, 26 

p.js'i piojierty, to, as condition upon which defective execntioo 
aided, 6i 

puiof of, apart fiom the Wills Act, 32 — 38 

wbcic the Wills Act applies, 29--32, 42, *19 
refeience not esseuli.il where donee of power exprc.ssc-s, .36, 3G 
without, not a sufficient exercise, 33 
revoke, to, effect vvheie clear, 40 * 

necessity'’ to show. 46 

when coutraiy within me-^iniiig of Wills Act, 32 
Interest, charge, on, liability of life tenant for, 8.5 

implied power to charge, when arising, 83, 84 
invalid appointment, suflicicut confirmation of, 38 

execution of power, exeicise subject tc, when v.ilid, .37, .‘1.8 
“ issue,” cou'>t ruction of, as a word of hmitatiou, 9 
issue, power of appointment existing between, effect of, 9 
judicial separation, power not cxtingui'-hed by, 67, 08 
jointure, definition of a, 80 

exonerations from “ deductions,” effect of, 81 
priority of, 88 

rent and profits, out of, when arising, 82 
settlement of wife's property in proportion to, form of, 82 
j'olntnring, as result of bargain between husband and wife, effect, bf. 62 
land, general bequest operating as an appomtment of sum charged upon, 31 . 

nature of, the subject of a powder of leasing, 74, 76 . 

Land Transfer Act, 1897, as affecting powers of personal representatives, 10 

land, who may exercise a power over, 14, 16 

lapse, appointment, of, effect in case of limited powers, 40 

fund in several sums, of, effect of, 42 
exclusion by appointment to executors and admini'.traLors, 40 
lapsed share, residue, of, right of residuary appointee to, 40, 41 
lease, commencement of, when nut specified by power, 77 
defective execution of, when court will aid, 66 
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kauc, ejk.cfsMvr F'T, lUKk'r pow«»r, nf, fiO 

graut tti fttturo iiiidrir [lower, effect of, 76, 77 
JD lo version under power, effect of, 76, 77 
period for whicl), may be granted tinder a power, 76, 7B 
power, under, extent to which interest of tenant for Jili- will be bound 
• by, r»0 

leaseholds, exorcise of power of sale by underlease of, 73 

legacies, general pecuniary, when fund subject to general power availablo 
« for, 30 

legal ^tate, poweis operating under the Statute of Uses, when ineffeetnal on 
the, 6 

purchaser for value without, extent of rights of, 61 
seisin must attend power to appoint tlie, 5 
legatee, disci <>tioriaiy power given to tiii«tecs as to paying income to, when 
determining, b6 

letter, execution of power by, 27 

life appointment, povvci to charge anum/il mg lo, 23 

estate, a>»soliite interest mfi'irod from, vvJicn severed fioru a power, 10 
* addition of power of loa^ting to, effect of, 76 

limitation, defaiilt of ajiitoinLnicnt, in, when not defeate-l, 23 
limited powei donee o(, c.iiitiot rualce i.i<^)pi“itv Ins own, lo 
duty of don<‘c as to exereisiMg, 58 
exeeution ot, time from which operating, 43, tl 
CKorci'iO of, whcK giieii (•» coritiav'iit. peT'^on, 22 
piovisions of WiiN Act not applicable to, 29, 3i> 
right of donee Lo make cuutiugcut appointment, e'l 
transfer of fund authoiiscd by, a qiiesMcm of con'ti iici ' n ■< 1 
I(>9s, last-named appointnicnt does not noce&-.anly bear the, -1*2 
liability ef residuary appointments to bear, 41, 42 
mazriage urtiule-s, when ellect will be given tt> the jircsuined ndrodion in, 13, 11 
effect as a revocation, 49 

settlement, express power in, when ciniiot be limited or contiolh cl, 13 
married woman, powc'vs oC iii1(‘Asc not afUeted l*v ic^tiaint on anLi«’iiMtu)n, 
uiisluke, appointment by deed made forgeUnlm of cMrlier ap[>ointm 
set aside on ground ol, 48 
mortgage, appoiutnicnt by way of, 25 

power of sale exeieisablc on notice, wlien purchasei i>» inotectc'd 
us to, 21 

to, ell eel as autlioiising a pcovi r of sale, IG 
morfgagee, foreclosure order 'ntsi as affecting po\M r of sale ol, n't 
miiltipln'd charges, wlion trusts and poivers are not to be taken as, 86 
new appointment, formalities ta accompany exeicise of power of, 47 
' power of revocation docs not ot ii,seif aiiiLorisc a, 47 

sale operaiiMg as i I’oivc^r of leioi-it'oii ,i ul. 7 
re-^orvation of poweis of revocation and. of l.nuH 

to, 47 

trustees, alienation as affecting power of appcjinting, 66 
non-exclusive power, death of an ^ject of power as alfecting, 2i 
execution of power, w’hjuu not relieved iig.iiii>,t, 55 
notice, position of purchaser for value without. Cl 
nuncupative will, cxcn’isc of powrer by, 19 
office, powers aunexed to an, who may exercise, 17 
offices, powers to appoint to, nature of, 6 

owelty of exchange, p lyrnont and receipt for, power of doiieps of power 
of sale and exchange ns to, 74 

parol trust, execution of power over personalty .subj'ect to, effect of, 28 
parliculai estate, power given to owner of, effect of, 66 

' power, general words not siifQcient to create, 34 
-partition, poyver of sale does not authorise a, 73 

poctfiilary legacies, appointment of execulFor coupled with gift of, effect of, 30 
general, when money subject to general power available 
for, 30 

perpetuities, power must not infringe rule against, 14 

personal estate, diatin<ltion between powers over real and, 27, 28 

gift of, with superadded limitations in favour of personal 
representatives, 8 

^ interest created in, by entailing words, nature of, 9 

limitation to executors and adraiuistrators, effect of, 8 
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personal representatives, Land Transfer Act, 1897, as* affecting powers of, 10 

personalty, who may exercise a power over, 16 

poitions. vesting of, on extinguishment of charge, 86, 87 

power, annexed to an office, who may exercise, 17 

appendant, exercise after its estate has gone, (}6 
instances of a, 1 
nature of, 4 

appoint to an office, to, natuie of, 6 
collateral, 4 

common Jaw, definition of, 3 
construction of, 7 — 11 

Will ;is to effect of Wills Act, 29 
creation of, 6 — 14 
definition of, 3 
delegation of, 16, 16 

no rigid 16 

general, mode of, 16 
equitable, definition of, 3 

exclusion among class authorised by, effect of de.Ttb of member, 34 
execiiJed by will according to foreign law, validity of, 19 
execution by sneccssurc a>.suiancofc, 27 

v\ill in ICnglish, form oF, person domiciled abroad, 19, 20 
of, lequisitcs for %altd, 18, 19 
presumed to be valid, when, 20 
cxercis.able “ at any time.” effect of, 67 
existence of, adiniSsibLlif\ nf eMdiniee of. .36, .37 
expressed or implied iiifeiitioii to create. 6, 7 
gi'MCral .ind limited, di^tingiiivbed, ‘1, 22 

testamentary, when ^.llldlv executed, 27 
in gio-s-s, in(lci>endent of donee’s inteicst, 6b 
instances of a, 4 
natuie of, 4 

instruments, cie.iting, .6, 7 
object of, 14 

of .ifipoiiil men I , absolute gift followed by, with a gift over, how con- 
strued, 10 

amoi'g a cluss. 2,3, 2t 

when W’cll executed, 63 
children, what is iiuthui iseil by, 63 
construction as test.sinentary, 9 

cication of, by gift of income with liberty to use 
e.ipjtal, 8 

n ferL'iicc to other powers, n.aturc of, 
12, 13 

decici’ for .administration as affecting. 68 
\ei cis.ible “ III ujilinir,’' Mhen jiioj*! rly exeiemed, 19 
excKise .IS alferting digesting of vesteii estates, 46 
fiilh’ at law but partly in equity, 2.5 
paitially at vaiious times, 21, 2ft 
where sale and purcli.isc for purpose of 
directed, 63 

»xistence among issue, effect of, 9 
extant of iiiteiest passing under, 12 
extingiiishiiicnt by acquisition of fee, C6 
gencial, appointment of fund the subieet of by will, 
what will amount to, 30 

gift over in default of exeiei-'ing, bow construed, 10 
implied from u.se of word “ assigns," 7 
in default of childien, when exercised, 63 * 

in.stanccs of valid execution of, 62 — 64 * * 

lilc o.s-tale seve.eil fioin, ii.ilui€‘ of eit-ite infeiicd, 40 
pr<*sumptK)ii <»1 e\eenlioii wJhut deed lost, IS 
rc.striction of, 13, 14 

r«*v«)<-atjoii, power of, eoinp.uason* witli, 46 
>uluJ ex(5<'iil ion by will, n‘i|iii'.il,»'s foi, 18, 19 
fcttnrnev. execution of, to -ill out stock, intention to appoint stock 
not iiifeiicd iToiii, 28. i’!i 
chuigiiig. ehargea aiithoii-<il by a, 83 
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power of charging* extinguishment of charge created by, 86, 87 
how arising, 83 

implied power to charge interest under, 83, 84 
liability of life temaiib for interest on charge under, 85 
not a “ usual ” power, 82, 83 

' period at which charge to be raised under, 8 

disposition, added to gift for life, effect of, 7, 8 
jointuring, additional or substitutional powers to, a question of 
intention, 14 

court will aid cxeciitioai of, 80 
covenant to exercise enforced, 80, 81 
how construed, 80 
not a “ usual power," 80 
piiority of, 88 

when deductions must be asccriaiucd at time of cxccu- 
of, 82 

dowou bailed by appointment under, 82 
“ wuliout any dodiiotum'?," effect of, 81 
leasing, addition to life estate of, effect of, 76 
as a “ usual power "74 
construction of, 75 
execution of. when good, 77 
giant under, must be at the " best rent," 77, 78 
indefinile, rule as to, 76 
Jaridt. sulijcct (o, 71, 76 

period foi which lease may be gianted under, 75, 76 
priority of, 88 

rcspivation of rent under, how to be effected, 78 
right of re-entry under, how rcseivcd, 79 
tiustees, in, extent of, 76 
usual covenants under, nature of, 79 
"usual" reservations and exceptions under, 79 
management, effect of decree for adiiumstration on, 68 
nature of, 6 
ownersliip, nature of, 4 

rcvociiLioii, compared with power of api>oiijtriicnt, 46 
conditions oi cxeunsc of, 47 
partial, 47 

revival of original powei by e.xerei'.c of, 48 
when inopeiativR, 47 

instrument not made tc-,t.imcntary bj, 26, 27 
sale, additional or substitutional powers to, a question of intention. 14 
and exchange, power of doneos as to payment and icceipt for 
owelty of exchange, 74 
authorised by power to mortgage, 16 

authoiising creation of uses m place of uses under settlement. 

<%ffect of, 66 
discretion of donee of, 72 

• tiustees having, os to request of tenant for life. 
73, 74 

cxecutois, of, effect of Land Transfer Act, 1897, as to, 10, 11 
' express direction not necessary to, 11 

when not named as donees, 11 
Implied by charge on real estate for payment of debts, 12 
land, ovei, when implied for payment of debts, 7 
m«>rtg.ige, in, protection of purchaser when arising on notice, 31 
of estate does not destroy, 66 
mortgagee, of, effect of foreclosure order niti on, 69 
operation as a conversion, 72 

power of revocation and new appointment, 73 
partition not authorised by, 73 
transactions within the ordinary, 73 
underlease of leaseholds as exercise of, 73 
** ilauat power,” as, 72 

. Statute o< ITspa, n.itiire of power operating under, 3 

priority of, 87, 8S 
rAal estate, over, nalure of, 3 
special, uatuie of, 4 
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power, 8 C";! 5 (jivor 8 hip of, 16, 17 

vested in trustees, {lowers of tlie court as to, 69 
when not to bo taken as multiplying chaiges, 86 
presumption as to valid execution, 20 

priority, particular powers, of, nature of, 88 , 

powers and appointinents, of, inode of determining, 87 

rule as to, 87, 88 • 

propel ty, <‘hange in character of, when affecting an ademption of power, \2 
distinction between general powers and, 29 
effect of exercise of general power on, 44 
not vested by creation of power, 7 
state of, admissibility of evidence of, 36, 37 
purchaser for value, defective execution aided in favour of, 65, 66 
without notice, position of, 61 

real and personal estate, distinction lietwecn powers over, 27, 28 

estate, admissibility of evidence of state of property on gift of, 36 

application of rule in «S7/c//c/y .» CfiAH whcie ■'ubjivt-inatter of 
power Is, 8, 9 • 

charge for payment of debts on, power of sale implied by, 12 
failuie of devise of, pro\i:>ions as to, of no effect on appointments 
under special jiower, 40 

nature of powers over, 3 * 

powers relating to, mubt satisfy the Statute of Fiaiids, 27, 28 
realty, conicision into personalty, upon whal, juiciiiioii dcpi'iiih, 'ili 

proceeds of sale of, tieated with conveited personalty as one fund, 
effect of, 11 

receipt, compulsory purchase, upon, when not proof of intention to exercise 
power, 28 

rental, deed, in, covenant to jointure mav be construed from, 81 
ciroacous, as to righ(,8 of object of poi'ci, ellcet ot, .'iU 
unnecessary to cx< eution of power, 28 
when may amount to a jclc.ise of colhiteial power, 06 
re-entry, reservatiou of right utidci jiou'or of leasing, 79 
reference, “ all powers,” to, by general words, effect of, 33 

execution of limited power in general terms of, when inferred, 33, 34 

incorpiiration o£ provisions by, extent of, 13 

not essential wheje particular intention expressed, 36 

power, to the, in tlie iiistxiiinent, when Cbsential, 33 

powers created by, toother powers, 12, 13 

property, to the, language equivalent to a gift amounting to inten- 
tion to execute, 34, 86 

without intention, not a suflBcient execution, 33 • 

wrong, maj ainouiit to valid c.xeeiiiion bv intention, 36 
release, collateral powers, of, what will amount to, 64 

wholly or pro tanto, 64, 06 

leiiewal of lease, tenant for life, by, wiUi power of appointment in own favour, 
effect of, 28 *• 

rent, nature of “ usual,” 78 

reservation under power, how to be effcctx'd, 78 
reserved, under power of leasing, must be the best, 77, 78 
rentcharge, creation of term of years by execution of, 63 
residuary appointments, liability to bear loss, 41 
legatee, appointment of, effect of, 30 

without words of gift, effect of, 30 
'■ccidiic, ajipointment of as “all the remainder,’* effect of, 41 

rights of appointee under, 4u, 41 * 

residuary appointee to right of lapsed share of, right of, 49, 41 
restraint on anticipation, married woman's power of release not affected by, 65 
resti iction of pow'er, 13 • • , 

revocation and new appointment, exorcise of power by deed or writing, 27 
appointment, of, by alienation, 49 

subsequent testamentary document, 48 
exercise of power of, may be partial, 47 
formalities to accompany exercise of pow£r of, 47 
intention to exercise power of, must be shown, 46 
marriage as effecting a, 49 
nature of power of, 46 

new appointment not uecessaiily authorised by power of, 47 
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xerocation, power of, must be expressly reserved. 47 
sale operating as power of, 72 
powers of, 46 — 48 

reservation of power of, right of donee as to, 47 
, revival of original power by, subsequent to exercise of power, 4S 
will under a power, of a, 49 

Tula against peipotuities, excessive execution m.iy transgress, 49 
, invalidity of gift over when transgressing, Bt 

no election wheic appointment infringes, 63 
Bale, when eoiixt will not uid a, 57 

second execution, following previous invalid execution, how expressed, 33 
secondary power, portion of fund un.itfected by partially executed primary 
power dealt with under, 25 
seism to uses, where required, .5, 6 
severance, appointmen'ts, of, in what cases, 62 

SkeUgy't Cate, application ol jiilc in, where subject-matter of the power Is 
leal estate, 8, 9 

• non-appliealiori of rule in, wheie “heirs” refers to persons 

designate, 9 

special power, apjiomtinenls under, not affected by provisions relating to 
failuie of devise of real est ite. 40 
intention to execute, how bIuiwii, 33 
powers, instances of, 4, 5 
nature of, 4 

speciflc peiform.'uice, covenant to exorcise power to jointure enforced by 
decree for, 81 

Statute of Fi an ds. when execution of power mn^t satisfy the, 27, 28 
Uses, application by analogy to devises, 5, 6 
to powers in deeds, 5 

deeds in which powers operating under, are effectual, C 
estate in fee under the, example of, 6 
nature of power ojieratirig umlei, 3 
Stranger, appointment to, for lile, with reniaiiider to object, 51 
with executory gift over, effect of, 61 
executory gift over to, etlect of, 60 
pci son denoted by word, 50 
substitutional poweis, 11, 80 
buccessive assuianccs, cxiTiition of powers 1)\, 27 

execution, application ol doetiiiie t)L election to. 63 
instruments, exercise of power by, 24, 25 
surviving trustee, power of legal personal representative of last, 17 
survivorship of powers, distinction to be coii'-ulered ui, K!, 17 
none as to bare power, 16, 17 
rules as to, 17 

Buspensiou, collateial powers, of, whollv or fro tanto, 01, 65 
technical words, unuccessary to execution of power, 28 

tenant for life, aCth of ownership -of, when possessed with a power, tlfcct of, 28 
discretion of trusters having piwer of sale as ti> request of, 
73, 74 ' 

lease under, power as alfectmg interest of, 57 
liability for interest on chaige, 85 

renewal of lease by, with power of appomtrnt nt in ow'U favour, 
ell cot of, 28 

right of, on paying oil charge, 86 
term of years, execution of icnteharge by eroaliou of, 53 
testamentary doeuiiu-ni, revocation of appointment bv subsequent, 48 
* power, i‘xereise of essentials to valid, 22. 23 

' , general, when valid'y oxeiciscd, 27 

• ' limitation ol person.-il estate under, how cons>tiued, 9 

testator, appointment by, sufficient to infer an intention to treat property as 

his own, 40 

to person predeceasing, effect of* 39 

tnisteej for an appointee predeceasing, effect of, 
39 

time from which execution operatc.s, 43 

trustee, power of legal personal representative of last surviving, 17 

* trustees, appointment to, m favour of appointee predeceasing testator, effect 

of, 89 
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tiiiatees, discretioniu v powrr given in, na to paving iriC'tiiie to legatee, when 
dcteriuincfi, 6fi 

now, a.Ii(‘u.iti<>ii a** .ifTectifig jinwt r :i[>poitit, 65 

power of the eourt as to p«*\vi'rs in, 69 

powcis of leasing ui, rxtoiit of, 75 • 

])ro}iertv given to, hiibjeot to i»o\vi*rs of another settlement, effect 
, of. 13 

trusts, distinction hctwivn poweis and, 69 
powoiS ID the natuie fit, 69 — 71 
iincxei ci'.t'fj jiowcr, tiusl iiuplu-d in favour of ohjorts of, 70 
Usual ’’ covenants, irisl.inces of, 79, SO 

iiiidei power of leaspig. n itiiie of, 79 
** usual power," power of exchange and p.utituui as, 7t 
leading ,is a, 71 
;i-<, 72 

to e,h tige not a, 82, 83 
Toifiluie is not a, 80 

** usual rent," reserved under a powti, natuie of, 78 * 

** usu;iL " re:aeLv.LtioQS and cxeoptums under jiower of leasing, 79 
Vf'slial estate^, exercise ot jiower .in elieeting a divi'hliug of, 15 
voluritcoisi. Inn den of jirouf ,i.s to iiifeiilion tfi exerei.se vohintaiy powei la on, 36 
ficfci tivc exf'cution iii favour of, when aided, 56 
will, aiipointrnent hv, tune liotn whteh speaks, 43 

diiection in, for pavinent of dehti, otloct of, 45 

execution of power hy, in Kngii-h form bv pfosoa domiciled abroad, 19, 20 
when made .jeeoiding to foreign liiw, 19 
validity as atfecting powei s. 18, 19 

failure of .ippointniciit by, where donee outlivcb the power, 22, 23 
iriteution as (o expiess [tower in, when acted ui>ori, 13, 14 
power evero^abltj “ iii wriiing," e\enM.»i d \ ilidlv exeeuti'd, 19 
of apfiointiTierit, wJiori eon-stru's! .i.-. e M'l c‘is.ible by, 9 
revocation wlierc under a power, 49 
•* will," interpi elation of, as lucludiiig a power, 19 
“ w’lll or ollierwiso," power to uppoiul by, how construed, 26 
Wilis Act, atlcinptioii uruh^r, 12 

construct ion inif'O'.cd by, on dcMses and beipiest'^, adoption of, 33 
ot w’lll as .itlecf uig [xnvuis since the, 29, 43 
effect on rn.uri.ige, 49 
gcuciaL flebcciptioiis as affected by, 30 

PRAnTfCE AND PliOtUllHiltL’, 

abatement, none wlu'ic ciuso of action survive'., lo#' 

absence, [uirty, his s«.)Iicjtur or ct»urwl, of, as guiutid foi new tiial, 2U.1, 206 
acceptance of service bv’ holicitor, piocedure o'l. 111, 115 
account, claim for, niusL be iudoiscil, 1 10 
power to order taking of, 13/ 

action, bunging in High t’ouit, wJieii wothiri the imi'dictori of the county 
couiL, ellect of, 182 

oomoieiiccinenl in wuoiig ii.une, powei of the coiiit or a judge on, 105 
of, 99 

compromise of, 165, 166 

by parties themselves, 166 

[ici.sons nixlcr disahility, 166, 167 
reprcsenl.itive paities, 160 
effect of, 167 
eiifoi cement of, 367, 108 
form of, io7 

out of couit, effci t of, 167 • 

setting asnle, giouuds for, 16.4, 109 
when niaile a lulc of court. 107 
deci.sion on point of law- as disposing of, Io.'j 
diacontinuancc of, right of [dainUff as to, 159, 160 
dismissal of, on failure to give security foi costa, 153 
entry for trial, 17o, 176 

joinder and separation of causes of, 108, 109 
leave to bring in fwm& pauperts, how obtained, 186 
lueaniug of, 99 
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aciLon, notice of tj-ial of, lit 176 
parties to, 99 
place of trial of, 174 
remission to county court, 151 

, removal from or to district registry to or from London, 132 
transfer of, consent necessary to, 168 
„ trial of, rules regulating, 171 — 174 
actions, consolidation of, power of the court as to, 142 
Middlesex, in, list of, 13t) 

a<1dress for service, absonce of, or iictitiou'*, elFf’ct of, 125 
definition of three miles' limit for, 113 
moniorariduin of appeal. inee must contain, 125 
indorsement of name and, where wiit issued by solicitor, 112, 113 
adjournment, master in chambers to judge, fiom, in the Chancery Division, 131 
of trial, 176 

admission, payment into court as an, 148 
admissions, leave to withdraw, 138 
• Tight to make on pleadings, 138 

atlidavit, application for leave to .-s^uve out of the jurisdiction, contents of, 121 
substituted service must be supported by, 117 
cviilcncc by, on motion to Divisional Couit, 131 
notice of intention to read, 146, 147 
allocatur, on taxation of costs, 185 

amend, application for leave to, name of p-irLie*^, when to be made, U'5 
amendment, claim, of, in icnuttod action. 151 

indorsement or pleading, of, 139 — 141 

general power of the court as to, 141 
how made, 140 

principles on which allow'ed, 139 
terms on allowing, 140 
time for, 140, 141 
when required to be printed, 141 
appeal, Court of Appeal, to, by way of cross appeal, 199 

costs of, 207 

notice and entry of, 197 — 199 
rininbcr of judges on hearing of, 202 
parlies having right of, 195 
proceduie with juiy, without jury, 192 
secuiity for costs may be ordered on, 199 
time for, 196, 197 
when by leave only, 193, 194 
lying, 193, 194 

Divisional Court, to, procedure, 133 
existence of “ good cause ” as ground for, 142 
hnal judgment or order, from, to Court of Appeal, 193 
judge, from, on mutters of practice and procedure.', 194 
in cliambers, from, as to order for costs, 132 
to what court, 132, 133 
master, from, when will lie, 129 
one of several parties to the action, by, 195 
order of a master, from, 129 

refusal of unconditional leave to defend, on, 134 
registrar of district registry, from, 132 
when none as to order for costs, 180 
appeanance, by particular parties, 124 

Chancel y Division, in the, how dealt with, 130 
conditional, application for leave to enter, how made, 126 
entry of, 126 

' when deiendant should enter, 123 

corporation, by, must be by solicitor, 126 
entry of, 124 

procedure on, 124 
time for, 124 

failure efi: third party to make, effect of, 164 
memoxaudum of, contents of, 125 
notice of, duty of defendant as to, 126 
originating summons, to, when necessary, 187, 188 
third party, by, time for, 1G3 

( 12 ) 



Index. 


PBAOTIOB AND PROCEDURE— coniinued. 

appearance^ waiver of irregularity or absence of jurisdiction by, 123 
application, chambers, in, procedure on, 127, 128 

Chancery Division, in the, how dealt with, 130 

made, 18H 

ex parte, to Court of Appeal, time for, 197 
master in chambers, 127 

inspect, to, how made, 144 . ^ 

interlocutory proceedings, in, how made, 127 
leave to serve out of the juiisdiction, for, how made, 117, 121 
made at chambers in the Ciiancery Division, 189 — 193 
master m the Chancery Dlvl'^lon, to, m first instance, 131 
new trial, for, power of the Court of Appeal on, 202 
originating summons, for an, 180, 187 
set aside piocccdings for iiicgiilanty, to, time foi, 1 ir> 
when to master in first inst;uicc, 128 
assessed costs, power of the judge as to, 183 
assignment of, subject of action pendente hte, effect of, 107 
A ttornev-Gencral, wlien a necessary p.arty to an action, 100, 101 
audience, counsel no exclusive light of, m chambers, 128 
right of in chambers. 128 
bankrupt, right of appeal of, 195 

cuu&e fif action, lfa\e reipined \\ lum joiinvl to aetion fni rccovejy of land, 109 
no abatement wheie surviving, 107 
stay of pioceedings where none shown, 167 
joinder and seiiaration of, 108, 109 
Central Office, issue of wxit of buinioons out of, I 10 
certihcaie, taxation of costs, on, 185 
chambers (Chancery), application at, 189 

bo an onginalmg sannnons may Im* m.i 1' 
in, 187 

ajiplications to be bioiight before a judge in, 130, 131 
mastf 1 in lUK>k in^Lancc m the, 131 
business conducted xn, 189 — 193 
of, how earned on, 130 
oiders made in, natuic of, 131 
paiticular matters disposed of in, 130 
summons in, procedure, 192 

(gcncjally), allocatiou of proceedings to judge in, 120, 130 
appeal from judge in, 132, 133 

Older of master in, 129 

application ex parte to master in, when may be made, 
127 

to, ior leave to enter conditional appear^ 
anee, 126 

applications in inleilocutory proceedings are mado to, 
127 

to, procedure on, 127, 128 
costs of proceedings in, 128 
counsel no exclii',ivn rigJit of audience in, 128 
jurisdiction of a judge in, 126, 127 
piivacy of proceedings in, 128 
right of audience lu, 128 

Chancery Division, n[>pIication by, motion in the, 188 

for issue of origiiuil mg siininmus m tlie, 187 
applical ions fo nui-lei in first insl.mef* in ilji-, 131 
business conducted in chambers in tlie, 189 — 192 
chamber business iii the, how carried on, 130 « 

hivijiiig of <MU->e assigiiexl to one judge by aimlher, 158, bV? 
musters in the. how business assigned to, 130 , 

order for trial by jury in, effect of, 172 
orders made lu ehainbe-rs in the, nature of, 131 
payment into court under order in, 161 
petitions in the, procedure as to, 188, 189 
proceedings pei’iiliar to the, 188^192 
transfer ot oau.s« or matter in the, 153 
change of parties, no abatement on, lu7, 103 
claim for account, indorsemerit of, Lio 
indorsement of, classes of, 1 lO 
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claim, indorsement o£, necessity for, 110 
special. 111, 112 

class, order appointing represcntalivc of, effect nf, 103 

repiesciitation of a, power of tlie court or a judge as to, 103, 101 
fdenra^l enors, power to amend, 141 

compounding, |u'nal action, of, li^ave required for, 141, 142 
coiqprouiisc of acUon, at wlial. Iimo, liJC 

by parties themselves, 166 

* persons under disalnlitv, 166, 167 

1 eprescntal ive party, 166 
effect of. J 66 , 167 
cnfoiccmont of, 167, 168 
foim of, 167 

out of court, effect of, 167 
Tiglit of parties to, 166, 166 
setting a-^ide, giound for, 168 169 
wlu'n made a i iile of court, 167 
• not set aside, 169 

oonrurrent writ, nglit of plaint ifl to i-^'.iic, 113, 111 
scaling and marking of, 113, 114 
f>oi\iec out of tlie lui i‘-*liciion. 114 
conditional appeal anec, appeal atire 
consent order, appeal 1 1 om judge in chambers to, 132 
consolidation of actions, appUc.ition for, proceil ire on, 1 12 
jiower of tho court as to, 142 
conti.K't, defend, iiif to acliori ul. Jt)2 
plaintiff to action on, 99, JOO 
coni 1 ibul ion, between defendants mti'r ac, 16." 

claim against third party must be for indeniiiity or, 162 
third party m 13 ' serve foiirtli party with, Hio 
coi por.it ion, .qipe.ii .III* e b^, must |.e by soliCjtoi, 12.j 
CO. Is, appeal iiuin judg<' in <*h.imbei.s ,i.s t<>, 132 
to (’ourt of Appc'aJ, of, 207 
application for now trial, 206 

summary judgment, on, how dealt with, 134, 135 
to inspect, 114 

conipiornihc to ilepi ive soheitor of, 116 
Court of Appe.al may de[irivo either party of his, 207 
defendant's riglits as to, on pa^ inent into court, 15d 
dihcontinujincc of action, on, plaint ilf's liability for, 1.60 
disci ctioii of the judge as to, 178, 179 
f, cannot be delegated, 180 

dutv' of taxing master on taxation of, 184, J 8 .'» 
generally taxed .is ludweiu paity and party, 183 
“good cause," witlj rcfeicnec to older for, J81 
judge no power to awaid sum as penaltj' beyond, 179, ISi* 
lUiisdicLioii of the coiiit a.s to, 176, 177 
notice to admit nnru ee•^s.lIy^ documents, of JIG 
paitv and partv, hiiglier and lower .'-calcs of, 183 
pavmcnt into tonit, on, right of plaintiff as to, 149, 160 
jiiaintilT siicci 1 ilmg on cl.iim. d' Icndant on counteiclaim, 181 
pdwer of the jiuh'-e to assess. 183 
pioceedingrt in < li.imbci.s, of, 128 
security fox, application for, how made, 162 
. ulien plaintiff inav be ordered to give, 162 — 161 

solicitor and nliunt, when 111 . tv be .awaided, 183 
• successful litigant niavbe flcpiivcd of lijs, 178, 179 
I , of. nature of, 184 

, iaxalT.oii of, allow .inecs to be made on, 184, 186 

when court no jniisdiction to aw.'ird to or against the Crown, 178 
following the event, 180 
no appeal a.s to, 180 

“ co.sts of the appe.J,” iiieiuing of, 207 

efiunsel, no e^cill'^lve''l edit of .imJiejire in charnbrr.s, 128 

• ■oiinfi ichiim, payment mtocunit in ^al J-iKir Lion of, 161 

etjiinlj eianl, bunging tK'tioii in High Court which is within the jurisdiction 

• of the, cllcct of, 182 
remission of acUon to, 151 
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Court of Appeal, admissibiltCv of evidoucr iii iJir, 2<>0, 201 

appeal fiom iinal jikJi^uiuijL or uidfi Uf, 102 
to, cttsts of, 2o7 

tn.tl with {iny, without juiy, 102 
when by leave oaly, 103, JOt 
general powc-is ot the. 200 — 201 
lutei loc'utory older iii the, effect of, 2oa 
]uiisdi( I mu of the, 101 
motions to, ri.iliiic of, 102, 103 

new tiial gi anted by, on what gi-miuls, 20 1 — 206 
lio< MM .iiid eiitiy of |i>, 10,' 100 

Tiiinihei fif lodges III aiiiig ;i[)pf ,ii 1 <". 202 
paities h.iv iiig j igiiL of appeal tn, 103 

power to enter jniJginerit on inohori for new tnal, 102, 103 
principles goieiiiing d« ei'-mns ol, 2‘)J, 2ii3 
secniit, f<ii <i«i-Nts fin :ip| fsil If', 100 
time Itii Hpjie.it to, lOn, 10/ 

when appeal lies to, 10.3, 101 • 

court, powers as to rcpresont.ative jKiities iiid oiders, 103 
cross-actions, contradiotoiy veifliets in, .isgionnd for new tnil, 20G 

appeal, apjical to the Coiiit of Apjieal, fwi, when to be ina«ie, 190 
Crown, jH'ii.il aciuiii not <’< unjionmled wheie pint of penalty goes to *1110, 111. 
112 

place of tJial of aelmn afToeting the, 171 

when eouit no jiirisdielion a^vaid co'-ts t.n f>r ag.i.nst ilie. I7S 
custody of goods, order foi preservation oi, jioum oi the coiiit as to, 1'I2 
death, addition of p.iity eanseil by, lo8 
appellant, of, e(le<.t of, 105 
debt, nature of bpecial indoisemeiit of clann I’oi, 112 

deceased person, couit oi a judge may .ippoint li gal ptusonal repif -'eittali ve ol 
103 

defence, default in a jiplieal loii for st.atenieiH of cl. am .is alTecling. loj 
payment into conxt niust be speeihctl in the, 118 
defendant, action fur recovoiy of land, U>, 102 

founded on equitable light, to, 102 
of con ti act, to, 102 
toit, to, 102 

.apjicaiance la peiaoii hv, indorsement of rnetnomndutn on, 125 
cost.s of successful, disci etioii of tin* judge as to, 178 
notice of intention to apply to tlisnii'-j. action for want ol juo.seeu- 
tion not lequiied <»f, Kit) 

payment into eouit by, clloct ol, 117, 118 • 

lights .4S to cosis, i.'iO 
Tight to ajiplv for statciiiciit of claim, 102 
who can be, 101 

defendants, contribution between, i/ifer se, 105 
joinder of, 101 — 100 

delivery of property, power of tlio court to order, on terms. 1 13 
denial of liability, pa v merit into couit with, 1 17 

btay of jiroceedingb effected liy .aeceptaiieu of sum paid iu 
With, 149 

detention of property, power of the court to ordei, 143 
directions, tea summons for directions 
disability, compromise of action by pcisous under, 106 
discontinuance of action, after entrv foi trial, 160 

plaintiffs liability on, 1.50, HiO 
right as to, 150, loO 
district registrar, jurisdiction of, 131 

registry, appeal to judge from icgibtrar in, 132 
entry of trial in, 175, 176 

ludoisement of rrirne and address where wiit issuer! in the, 113 
interlocutory proceedings in, procedure, 131 
issue of writ of siirunious out of, 11^ 

removal of action to or from London from or to the, 132 
Divisional Court, appeal to, notice of, 133 

procedure, 133 

notice of motion to the, necessity for, 134 * 

documents, impounding, power of the court as to, 176 
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PRA^'TICE AND PROCEDURE- corifintu^J . 

ilriciiinrnts, notice to adiuiC ri^>it of pdTtief; ritp. 11K 

produce. ri(^ht of paities to give, 14fl 
** domiciled *' within the jui isdict ion, meaning of, 118 
entry, action for trial, of, 175, 17t» 

jippeal to Couit of Appeal, of, 1*.)7 — 199 
of appearance, see appearance, 
equitable right, defeiulant to action founded on an, 102 
plaintiff in action founded on, 101 
' “event,” meaning of, with reference to eosts, 180 

evidence, admissibility in the Coint of A}jpeal, 200, 201 
t’oiirt of Appeal, before the, piacticc as to, 203 
indgc’s notes a-^, on appeal to Court of Appeal, 203 
notice to use, wlieii Ciken in another cause, 146 
verdict against the weight of, as ground for new trial, 205 
excavation, leave to make, in aid of inspection, 144 
e.r parte applications, eee applications 
facts, notice to admit, right of parties to give, 146 
final judgment or order, appeal to Court of Appeal on, 193 
foreign corporation, luisincss residence of, within the jarisdietion, 118 
country, service of process generally out of the, 122, 123 
fourth party, right of third party to biing in, 166 
fraud, compromise of action set aside for, 163 169 
“ good cause,” appeal may he as to, 182 
instances of, 181 

matters hold not to be, 181 
meaning of with leforence to order for costs, 181 
goods, preservation of, when ordcied, 142 

sale of, court may make interim order for, 143 
hearing, appeal to Court of Appeal, of, poweis of the court, 200, 204 
High Court, bringing action in, when within the jurisdiction of the county 
court, effect of, 182 

hundred, seivice on the inlmbit.inls of a, 116 
iinpoundiug documents, power of the coiiit as to, 176 
xn form A pauperis, leave to sue, how obtained, 386 

indemnity, claim against third paity must be tor cuntiibution or, 152, 163 
indorsement, amendment of, when allowed, 139 

capacity of plaintiff and defendant, 110 
memorandum of service, 123 

name ,uid addres.s, of, where proceedings commenced by docu- 
ment other than writ, 113 
of claim, classes of, 110 
. necessity for, 110 

ordinary, nature of, 110, 111 
special, see special indorsement. 

Inhabitants, service of writ of summons on, generally, 116 
injunctions, seivice of wiit out of the jiifisdiction m respect of, 119 
inquiries, power to order, 137, 138 

inspection of property, power of the court to order, 143, 144 
when not ordered, 143, 144 
intention to proceed, notice of, when required, 160 
interlocutory order. Court of Appeal, in the, effect of, 203 

proceedings, apprication for orders relating to, how made, 127 

Chancery Division, in the, how dealt with, 130, 131 
district registry, in a, procedure, 131 
. matters tre.ated as, 137 — 159 

Ireland out of the jui l^dlCtlon, 115 

irregularities, instances where relief granted in respect of, 144, 146 
• •irregularity, application to set aside proceedings for, time for, 146 
, 'effect on proceedings, 144 

Isle of Man out of the jurisdiction, 116 
issues of fact, power to settle, 138 
joinder, causes of action, of, 108, 109 
instances of proper, 104 
of parties, 104 — 106 
plaintiff, of, 104 

judge, appeal from, on matters of practice and procedure, to what court, 194 
* course taken at trial by, as ground for new trial, 204, 206 
discretion as to costs, 178, 179 
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judge, discretion as to costs, cannot be delegated, 180 

extent of, 180 

in chambers, adjonrninent from master to, m the Chancery Division, 

allocation of proceedings to, 129, 130 , 

appeal fr«)in, 132, 133 

in Chancery Division, to what couit^ 133 
to what court, 133 

to, from order of master, 129 * 

applications in Chancery Division to bo brought before, 
130, 131 

jurisdiction of, 126, 127 
natuTG of process dealt with by, 129 
when no appeal from, 1 32, 1 33 ’ 
inspection of property by the, 114 

no power to award sum by way of penalty beyond costs, 179, 180 
powers as to representative parties and orders, lo3 
transfer of cause or matter by order of the court or a, 159 
jiidife’s notes, as e\idenoe on appeal to Court of Apjical. 2i>3 
judgment, signed on compromise of action, effect of, 168 
summary, tee summaiy judgment. 

jurisdiction, bii:>incss residence of foreign corpoiation, when within tile, 118 
costs, as to, 176, 177 
Court of Appeal, of the, 194 
district registiar, of a, 131 
master in ^’be King's Beneh Division, of, 12S 
buivjce out of the, applic ition for leave, how made, 117, 120 

giounds upon which leave granted, 117 — 120 
generally, 122, 123 
liow effected, 122 

instances whore leave gi anted or refused, 119, 
120 

onbr giving Icaio for, a mnitcr of discretion, 

120, 121 

to I'ffect, contents of, 121, 
122 

stay proceedings, to, 157 

jury, .appeal to Court of Appeal, procedure where trial with or without., 192 
inspection of property by the, 144 
payment into court not notified to, 151 
special, Tight of parties to trial by, 174 

trial by, order for, in Chaucciy Division, effect of, 172 • 

where right to, exists, 171, 172 
verdict or misconduct of, as ground for new trial, 205 
King’s Bench Division, jurisdiction of a master in the, 128 
lists kept in the, 130 

lachet, right to set aside compromise of action as affected by, 169 
land, recovery of, defendant to action for, 102 

leave required to join cause of action with action for, 109 
plaintiff in action for, 101 
law, question of, see question of law. 

leave, service out of the jurisdiction, for, a matter of discretion, 120 
to defend, payment into court as condition of, 151 
unconditional, appeal on refusal of, 134 
liquidated dem,and, nature of special indorsement of claim for, Ik? 
lists. Kick's Bench Division, kept in the, 130 

T.ondon County Council, right to maintain action without joining tlfe Attor- 
ney-General, 101 • 

removal of action trom or to di'«crict registry to or frofh, 132 • 

master, appeal from order of, 129 

when will he, 129 

application eja parte to, whey may be made, 127 

to, in the Chancei v Division, in first instance, 131 
• when in first instance, 128 

inclusion in words " court or a judge,” 103 
juiisdicLion in the King's Hench Division, 128 
powers of, on heaiing suminous for directions, 136, 137 
masters, Chancery Division, of, asMguinent of business to, 130 

( 17 ) 
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memoraiidum of appoarancc, absence of address or fictitious address on, effect 

of, 125 

contents and service of, 12S 
acrvjcc, indorscnicnt of, 123 
Jfiddlcsex actions, as to the lists of, 130 
uiiticonduct, jury, of, as ground for new trial, 206 

liability of Miccessful paity in case of, 178, 170 
• party or solicitor, of, as ground for new trial, 206 • 

mi-sjoindcr, instances of, 105 

parties, of, cfFrct of, 105 

misioprcscntatiou, coinproniise of action set aside for, 108, 109 
motion, appeal to Divisional Court bv, 133 

ai)]_ihca( ion in the Cliancciy Di\i>«n>ii by, 1 S8 
Court of Appeal, to, nature of, 192, 103 

Divisional Court, to, when by indt'prndnut application, 133 
who may appear on. 13i 

n.'ime of parties, application for leave to ariiciid, when to be made, 106, 106 

‘•necessary and proper pnitv,” meaning of, 120 

new trial, application to Coiiit of Appeal for, how made, 198, 190 

contradictorv verdicts in cross-actions as ground for, 206 
costs of application for, 206 

rou-se taken by pnlge at tnil as ground for, 204, 205 

motion to Court of Appeal amonuting to application for, 192, 193 

notice of, 206 

position or act of pai ty as ground for iOo, 206 

power of tlio Court of Appeal on hearing application for, 202 

to enter pidgineut on application tor, 
J02, 193 

vcnlict or misconduct of jury as ground for, 205 
when granted by Court of Appeal, 2i)l — 206 
not granted, 206 

non -joinder, paiLies, of, effect of, 105 

notice of appeal, Court of AjipeaJ, to, length of, 107, 198 

seivice of, 108 
Divisional Court, to, 133 
appearance, duty of defencl.'ini as to, 125 
iritciition to piocecfl, when required, 160 
road ,'iflida\it, 116, 117 

use evidence bikcn in another cause, when in.iy be given, 

1 16 

motion, appeal to Court of Appeal bv, 107 

apjillcation to Court of Appc.il for new trial, on, 198, 199 
* Divisional Court, to, riecc''&ily for, 134 

new trial and re-entry, 206 
tiia], by defendant, 174, 176 
plaintiff, 174 
how countermanded, 175 
length <if, 17.5 

writ of siiininoMs on seivice out of the jurisdiction, 122, 12,1 
service by po^f, 170 - 

third party, nature and service of, 162. 103 
to admit documents, right of parties to give, 145 
facts, light of' parties to give, 146 
liability for costs in rcspeci. of, 146 
produce, documents, right of parlies to give, 146 
order, a'ppeal to Court of Appeal on, 193 

carry on proceedings, to, when made, 107 

consent, by, appe.il liom judge in ch.imber.s as to, 132 

leave /o compound a penal action for form of, 142 

ecive out of tlie -iurisdiction, for, effect of, 122 
particulars, for, eflcei. of, 162 

payment into court, for, effect as to payment out, 151 
pefforniarice of, secuicd by stay of proceedings, 168 
representative, powei of the court or a judge to make, 103 
serv'iee lu for* ign eonntry, 122, 123 
summons for diieclions on, natuie of, 136 
qrdoi made in chaoihers in ftn i''h.ancery Division, nature of, 131 
ordinal V indorsement, nature of, 110, 111 
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“ordinarily resident” within the jurisdiction, meaning of, 118 
originating summons, appearance to, when necessary, 187, 188 
application for, 186, 187 
commencement of action by, 99 
form and issue of, 187 
nature of an, 186 
service of, 187 

'•out of the juiisdiction,” meaning of, as afFecting order for security for costs, 
153, 154 • 

particulars order for, effect of, 162 
parties, addiiiou of, by reason of death, 108 
change of, 107, 108 
joinder of, 104 — 106 

misjoinder or non-joinder of, effect of, 105 
necessary and proper to action, 99 

representative, power of the court or a judge as to, 103, 101 
party and party, costs generally taxed as between, 183 

higher and lower scales of costs as between, 183 
patents, inspection in actions relating to, 144 
paupers, actions by and against, 186 

payment into couit, condition of leave to defend, a^, rules affecting, 151 
costs on, right of plaintiff as to, 149, 150 
defence of tender witli, 148 • 

defendant’s rights as to costs on, 150 
to make, 147, 148 
effect as an admission, 148 
jury not to be informed of, 151 
order iii < Iio Chunceiy Division, under, 151 
of (he comt, by, when paid out, 161 
refusal of acceptance by plaintiff, effect of, 149 
lejiayincnl,, wlien defendant entil led to, 119 
iiglit of plaintiff on, 148 
satisfaction of counterclaim, in, 161 
stay of proceedings effected by acceptance of, 149 
out of comt, right of plaintiff as to, 148 
penal action, leave required for compounding, 141, 142 
order for compounding, form of, 142 
penalty, judge no power to award sum bc>ond costs by way of, 179, 180 
personal representative, deceased person, of, power of the court or a judge to 
appoint, 103 

service, when necessary, 170 

I'i'lilions, (Jhnneery Dmsion, in the, pioccduic to, 18(S, ISO 
place of trial, how fixed, 174 

when Crown concerned, 174 

pi. lint iff, acceptance of money pan! into oouit with denial of liability, effect 
of. 119 

action for recovery of land, 101 

founded on equitable right, in, 101 
of tort, in, 100 

on behalf of the public, in, lUO, 101 
contract, to, 99, 100 

addition or substitution of, instances, 106 
costs of successful, discretion of the judge as to, 178 
indorsement of writ when suing by solicitor, 112, 113 
joinder of, 104 ^ 

nominal, instances where ordered to give security fur costs, 163 
lOtiivHl by, of iiiiiiiev paid into court wjrt, of liab^ity, efftc 

of, 149 

right as to costs on payment into court, 149, 160 « 

to discontinue the action, 169 

proceed to trial without pleadings, 161 
who may be a, 99 

pleadings, indorsement of, piinciples upon which allowed, 139 
proceeding to trial without, effect of, 162 

right of plaintiff as to, 161 

point of law, application to set down for hearing, bow made, 165 
decision of, as disposing of action, 155 
instances where set down for argument before trial, 156 
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point of law, setting dbwu tor hearing, 155 

special case for opinion of the court on, 160, 161 
post, service of notice by, 170 
postponement, trial, of, 176 

practice and procedure, appeal from judge on questions of, 194 
• instances of matters held to be, 194 

praecipe, entry of appearance, on, 124 

preservation of goods, power of the court to order the, 142 
• printing, when amendment requires, 141 
proceedings, order to carry on, when made, 107 

service of, what is sufficient, 169, 170 
stay of, stay of proceedings, 
property, delivery of, terms upon which ordered, 143 

detention or preservation of, power of the court as to, 143 
inspection of, power of the court to order, 143, 144 
when court will not order, 143, 144 
pnblic duty, plaintiff in action to compel performance of, 100 , 10 L 

right, plaintiff in action to restr.iin interference with, 100 , 101 
publication, no right of, of proceedings in chambers, 128 
question of law, $ee point of law 
recovery of land, defendant to action for, 102 

leave required to 30 m cause of action with action for, 109 
plaintiff in action for, 101 

right of person in possession when not made a partv to action 
for, 126 - 

remitted action, amendment of claim in, 151 

removal of action, from or to district registry to or from London, 132 
renewal of writ, application for. 111 
procedure as to, 114 

representative capacity, indorsement on writ, 110 

orders, power of the court or a judge to make, ln.'l 
parties, power of the court or a judge as to, 103, 104 
■ale of goods, court may moke interim order for, 143 
aatisfaction, payment into court by way of, 147, 148 
Scotland out of the jurisdiction, 115 
Bccuiity for costs, apptuil to Court of Appeal, on, 199 
application for, how made, 152 
dismissal of action on failure to give, 152, 163 
instances wheie nominal plaintiff Ordered to give, l.'>3 

plaintiff out of the jurisdiction ordered to 
give, 164 

when plaintiff may be ordered to give, 152 — 151 
aervide, address for, indorsement of, 112, 113 
memorandum of, indorsement of, 123 
methods of, 115 
notices by post, of, 170 

out of the lun, ^diction, application for leave to effect, how madcb 

117, 120 

grounds upon which leave granted, 117, 120 
how effected, 122 

leave for, a matter of discretion, 120 
personal, how effected, 116 

time and place ‘for, 115 
persons upon whom may be effected, 115, 116 
proceedings, of, by filing, instances of, 171 
'' what 18 sufficient, 169, 170 

special methods of effecting, 116 
'substituted, tee substituted service, 
undertjfalcing by solicitor to accept, effect of, 114 
vacant possession, m case of, how effected, 116 
waiver of, right of defendant as to, 124 
writ of summons, of, when must be personal, 170 
setting aside, compromise of action, of, grounds for, 168, 169 
0 mode of, 169 

writ of summons or service, when order made, 123 
down point of law for hearing, 156 
solicitor, acceptance of service by, procedure on, 114, 115, 170 
and client, costa as between, when may be awarded, 188 
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PBAOTICB AND PROCEDURE - 

Bolicitor, appcarancr bv corporation iniiKl be by, 

compromise of action by parties affcctine^, 166 

indoi of wilt of stiiniiions when plaintilf Miee by, 112 

unauthorised indorsement of name of, as effecting stay of proceedings, 

nndertaking to accept service by, effect of, 114 • 

special case, agreement on, effect of, 161 
* as to manner of stating, 161 

order for, when made, 161 • 

right of parties as to stating, 160, 161 
iudoiscment, claim for debt or liquidated demand, of, 112 

right to apply for stitninaxy ludgment when claim the 
subject of, 112 

what should be shown by, 112 

when writ of summons may be indorsed with, 111, 112 
jury, right of parties to trial by, 174 
statement of claim, application for, by defendant, 162 

defences barred in default of application for, 162 , 

indorsement on writ of summons, 111, 112 
summons for delivery of, 162 

stay of proceedings, acecplniicc of fliini paid in with denial of liability as 
effecting, 149 

cause of action not shown, where, 167 • 

circumstances which may^call for a, 157, 168 
costs of discontinued action not paid before second action 
brought, 157 

in default of •seciiuty for costs, 152 
performance ot older secured by, 168 
power of the court to order, 166, 166 

process indorsed with name of solicitor without authority, 
168 

when an abuse of process of the court, 167 
where injunction formerly obtained, 166 
subsequent directions, summons for directions, on, procedure, 137 
hubstitutod service, afliduMt in suppoit of, necessity of, 117 
iiicaning of, 117 
when ordered, 117, 171 

successful appellant may be deprived of his costs, 207 

litigant may be depiivcd of his costs, 178, 179 
nature of costs allowed to, 184 
respondent may be deprived of bis costs, 207 
summary judgment, appeal from order for, 134 ^ 

costs on appJication for, how dealt with, 134, 136 
right to apply for, whcie claim specially indor'.od, 112 
specially indoiaed writ, on, 131 
summons, writ of suinmons; originating suiiiiuons. 

for directions, application by defendant on appearance by third party, 

164 

for summary judgment mav bo taken as, 136 
directions given on hearing of, 136, 137 
failure to take out, effect of, 136 
nature of, 136 

order made on, 136 
necessity for, 136 

subsequent directions on, procedure, 137 , 
when issued, 136, ISO 

f taken out, 136 » 

in chambers, Chancery Division, in the, procedure, 192 
service in foreign country, 122, 123 • 

taxition of costs, acceptance of sum paid into court, on, 160 
allowances to be made on, 181, 186 
as between party and party, 183 

solicitor and client, 183 
certiiicate or allocatur on, 181> 
duty of taxing master on, 184, 186 
Bborthand notes, when allowed for on, 185 
apecial allowances on. 184, 186 
^witnesses' expenses, instances of, 184, 186 
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PRACTICE AND PRUC^DUHE- 

taxed costs, no power lo awaid anything beyond, 183 
tender, payment int/) court with defence of, 14.8 
tbiid party, appearance by, 183, IR4 

' non-appe.araiicu by, effect of, 164 
notice, nature and seivice of, IC3 
‘ procedure, claim to winch applicable, 162, 163 

right to seivc a further party, 166 
time, amendment of indoisi'ineiit on pleadings, for, 140, 141 
* appeal to Court of Appeal, foi, 106, 197 

application to .set abide pio<*i « dings for ii regularity, for, 146 
entry of appearance, for, 12 1 
service of ordirinry biiriiaioiib, for, 127 
summons for, when may be scived, 127 
tort, defendant to action of, wlio is the propei. It >2 
plaintiil in action of, who may be, 100 
transfer, cause or matter, of, eimsont necessary to, 168 

fioni 41110 ilivision to another, 158, 169 
trifll, course taken by judge -t, aa ground for new trial, 201, 203 
day of, bow fixed, 17.6 
entry of action for, 175, 176 
]ury, b^', wheie iiglit to exists, 171, 172 
mode of, 171 
notice of, 174, 175 

liow counterpianded, 175 
number o± judges at hearing of the, 173, 171 
place of, how fixed, 174 
postponement of, 176 

rules applicable to, with or wiMiout .a jury, 172, 173 

re-entry oT, on grant of new trial, 206 

witiiout pleadings, proceeding to, effect of, 163 

wlien plaintiff may proceed to, 161 
unconditional leave to deloiul, .i|)peal where refused, 131 
vacant possession, service of writ in case of, 116 

verdict against the weight of evidence as ground for new trial, 206 
went of piosccutioii^ notieo of api>iieatH'U (o ili'.rnis'. .iciion foi, not necessary, 
160 

waste, representation of parties ir action for prevention of, 104 
wilt, concurrent, sea concurrent writ. 

of summons, appearance to, entiy of, 124 — 126 

Chancery Division, m the, marking of, 130 
coininencemeut of action by, 99 
form of, 110 

' indorsement of, 110 

address on, 1J2, 113 
issue of, 109, 1 10 
loss of, issue of iresh copy on, 114 
jieisonal service of, when necessary, 170 
renewal of, 114 

SCI vice in foreign country, 122, 123 

out of the jurisdiction, grounds for order, 117 — 120 
setting ubidc, when order made, 123 
, special indorsement of. 111, 112 

substituted servic** of, 117 

summary judgment where specially indorsed, 131 
who may be served with a, 116, 1 16 

wrong name, commencement of action in, power of the court or a judge on. 
10^ 106 

wrongful dismissal, notice by foreigner posted abroad, eHect as to jurisdiction, 


PRESS AND PRINTING, 

Acts of Parliament, controller of Stationeiy Office aa King's printer of, 226 
advertisement contractf nature of, 222 

stamp duty on, 223 

when writing necessary to, 223 

( indemnity in respect of, when of no legal effect, 222 

liability of advertiser and publisher of, 222 . 
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PREPS AND PRINTING— 

advertisement, liability of printer and piiblibher of, contenipf- of court, 334 

poiieiafly, -31, 322 

lit»clloiii», drlruccs open to publish''i and not to advertiser 
in respect of, 222 

when not union nting to cont'-mpt of court, 223, 224 
asssigiiDient, propeitv in iiewi,p.ipei, of, elU’Ct of, 22J • 

author, contiact between publisher and, nature ot, 217 
* ilctci inuiat ion of contract with, 217 

liability on luiluic to supply ni.inii>,L'niit 217 • 

relation between publislii*r and, 21.) 
lights as to second edition, 271 

wlicro contracting for pubJie.Ltiori in pai ticular issue, 2J7 
book, pi ICC of, when liv’d by pnblishci, 21 f 

British Museum, deliveiy of copies of books ami new sp.ipc’i >, to, 21 4 
contempt of court, advci tisements not <iriiouutiiig to, 223, 22 4 
Ignorance no excusi* to ])iiblishc:i foi, 223 
liability of publishei ami pnrstcr for. 221 
putilication of inattei ariifniiiting to, 22.{ 

JO cM^eeiliiig-. heard tn cainerA .i-, 22."! * 
cent, I act belwcen jiiiblislier and aullioi, n:iliiie ot, 217 
contiibutor, as di3tingui''liod ftoin editor, 215, 215 

power ot editors to make contracts with, 216 
co-owuers, newspaper, ot, iiglita of, 220 • 

copies, deliveiy by pi inter to iUitisli Museum and libraries, 21 1 
dutv of punter to pie»eive, 213 211 
couit, right of representative of the pre^s to remain in cleared, .’25 
Ciowui, exclusive lights as to printing vested in the, 226 
liarnages, breach of advertisement contract, tor, when recoverable, J22 
ili.ssolution, lights of partners in ucwspapei on, 220 
'’(lit ion, second, rights of author as to, 217 
editions, nature of, 215 

publication of literary work.s in, 215 
editor, as distinguished fioin eondibuloi, 215, 216 
authority of, as agent of propiietur, 216 
definition of, 215 

duties and powers of, nature of, 215 

intcifcrencc with, as amounting to a breach of contract, 215 
liability as to custody of submitted manuseiipt, 217, 218 

for illegal mattei appealing lu his pubheatioii, 216 
power to in.ike contracts with eontnbiitors', 216 
])i lilting of name of, not part of title of newspaper, 221 
teiinination of employment of. notice ie(|uiiod on, 216, 217 
elections, publications constituting illegal piai’tiees at. 221 * 

evidence, certified copy of eiitrj’ in rcgiitcr as, 212 
false news, publication ol, when an offence, 22 4 
fees, pa\aiblc on registration of a newspaper, scale of, 2If> 
tn cftmt'rd, publication of juoccoilings he ii d lu, i,s cotili'injit of eomi, 225 
indfinnity, in respeet of illegal advertisements, of no legal effeet, 222 
injunction, use of title of newspaper by rival j>ublishor restrajiied by, 219 
journalist, reintion between proprietor of newspaper and, 218 
right to 7io7n de 'plume, 218 
King’s printer, exclusive rights s^rauted to, 226 

libellous advertisements, defences open to publisher and not It^ advertiser 
in respect of, 222 

libraries, delivery of copies of books and newspapers to, 214 
literary works, publication in editions, 215 * 

local authority, meaning of, with reference to adnii->sion of the press to • 
meetings, 22 4 225 

power to excliidi* represent.a Lives of the press in certa'ii 
cases, 225 • 

mamiscript, author's failure to supply, liability 217 

custody of, when editor not responsible for, 217, 218 
mortgage, property in newspaper may be the subiect of, 221 
nnmi“ of printer, exception of pailiamentary matter from, lule as to, 213 

when required to lie printed on jiiiblished matter, 212, 213 
newspaper, assignment of property in, effect of 221 

change of proprietorship of, registration of, 212 , 
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rfiF&& aMJ PKINTJNG— 

u€\vtp(jp(;r, ci)-owiiP»o ‘'f, lights of, ?2<> 

ilr/iiiitjon of “ proppity ” witli regard Ix), 21 U 

diuboluliou of partnership m, rights of partner a, 220 

duty of printers and publishers of, 210 

iiaturo of, subject to regis'tration, 211 

omission to register, penalty, 212 

ownership of, 220 

printing name of editor under title of, not part of litle, 221 
property m, us the subject of moitgage, 221 
piopiietor, relation between journalist and, 218 
receiver and manager ol, appointuicnt of, 221 
registration oL, parlieulars required on, 211 
proprietors of, 211 
scale of fees payable on, 210 
when not required, 211 

xjglit of publication of, as propoity, 210, 220 
title of, use by rival public.Lti(>ii leatiaiucd, 219 
when ' 'jpy light exists in, 219 

• usage by one, of matter and type of another, when terminable, 220 

when published, 220 

nom de plum.-', light of joiiinahst contributing under, 21 S 
notice, required on tciniinalion of employment of edilor, 210, 217 
notices, liability of pi inter and publiblier of, 221, 222 

penalty, failure to deliver books or newspapei'- to the llritish Museum or 
libraiics, 21 i 

making false returns in inspect of newspapers, 212 
publishing paper or book without name ol punter, 213 
press, rifpiescntative ol the, nee representative of Llie [oess 
priiit<*r, liabili''y for contempt of court in respect of advertisements, 224 
unlawluHy printing public documents, 22C 
newspapers, of, duty to register, 210 
paper or book, of, olthgalioii to print name, 212, 213 
preservation of copies by, lule as to, 213, 214 
printing material, licence to iiao, whoa tcimmabk', 220 
piivilegcs, nature to which press entitled, 224, 225 
property, definition of, with regard to newspapers, 219 
newbpapei, in, elloct of .iscignment of, 221 
proprietor, liability for illegal matter appearing m publication, 210 
newspaper, of, ui(3aiung of, 211 
public documents, oflcncc of unlawfully printing, 22G 
publication, newspaper, of, time of, 220 
publisher, definition of, 214 

' liability for contempt of d6urt in respect of adveriisemenfs, 221 

newspapers, of, duty of, 210 
price of book, when fixed by, 217 
relation between publisher and, 216 
receiver and manager, newspaper, pf, appointment of, 221 
register of new.spaper proprietors, entiics in. how jiroved, 212 

niiiiiie of, 210 
inspection of, 211 
right to search, 210 

registrar^ definition of, 210 

regislratiou, change of proprietorship of newspaper, of, 272 
mortgagee of newspaper as proprietor, of, 221 
newspaper proprietors, of, provisions for, 211, 212 
newspapers, of, nature of, 210 
, omission to effect, ofTence of, 212 

reporter, agreement restricting employment of, after termination of exist- 
*' mg cmploynent, effect of, 218 
representative of the prcfc«^. meaning of, 224 

right to attend meetings of local authorities, 224 
remain in a cleared court, 226 
when may be temporarily excluded from meet- 
* ing of local authority, 226 

returns, newspaper, for registration, by whom signed, 212 
search, register of newspaper proprietors, of, right as to, 211 
atauip duty, on advertising contract, 223 
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Stationerj’ OfSce, controller of, aa King*s printer of Aats of Parliament. 23*? 

definition and functions of the, 226, 226 
unirersity publications, how marked in heu of name of printer, 212, 213 
writing-, when necc'^bary to ndvertisement contract, 223 

I'KISONS, 

account, convict's estate, of, power of AtUiniov-CJenLial to apply for, 262 
aftion, convict's property, as toi, how brought, 26 J • 

none may be brought by convict, 262 
officeis, against, geneial issue in, 210. 2-11 
.‘Kliniiiistratoi, piopoily of couMCt, ot, appoinLineiit, 261 

liin^ty and privileges of, 26 J, 262 
aliens, treatment while awaiting extradition, 215 
annual report, duty of Piison Commissioners as to, 232 
annuity, powers of local prison authority as to increased, 21 1 
appeal, subordinate officer's, against suspension, rights as to, 2 It) 
appellants, treatment in prison, 260 

out of piison, 250 
aiiest, prisoner for eivil debt, of, 253 
assault, liability of convicts guilty of, 2.‘13 
asvlnms, see ciiminal lunatic asylums, 
awaiting tiial, treatment of prisoners, 244 
bail, facilities of piisoiiors awaiting trial as to, 215 
bairister, wlnm ni.iy visit convict in penal servitude, 263 
board of vi&iioia, appoinluietit of, 234 

duties and jiowerN of, 2.31- 
books, supply to convicts in penal servitude, 261 

when prisoner awaiting uial may have, 214 
Imii lowing jioweis, piison autlioriticb, of, 21*2 
UoTStal ill'll itutioii, functions of, 23 

visiljiig committee of, bow appointed, 235 
I uildings, power of Secretary of State as to, 212 
calendar, prisoners lor tiial, of, duty of guvciuui as to, 211 
capital punishment, rules relating to, 261 
casual vacancies, visiting committee, in. when (illcil, 233 
cells, inspection before use, provision for, 255 
chaplain, appointment and duties of, 237 
children, female prisoners, of, when received, 255 
close Confinement, as punishment, 250 
clothing, convict in penal servitude, of, 263, 204 

right of piisoners awaiting tiial, as to, 244 
compulsory purchase, power to acquiie land for prison purposes bv', 212 
confinement, sepai-ate, see sepaiate coiiliucmoiit • 

contempt of court, treatment of prisoners comaiilted for, 24 7 
contract, disqualilication of prison committee in lespect of. 233 
conve 3 'aucc, piisoncr, of, icsponsibility of police in fimt instance, 243, 214 
to prison, liability of prisoner for, 243 
convict, definition of, 260 

oxcculion against property of, procedure, 253 

inability to bring action, 252 

letters and visits in respect of, 266 

licensing of, 266, 267 

medical examination of, 256 

photographing, provision for, 255 

prison, discipline in. rules for niainlaining, 254 

funcLiotis of, 235 * 

offencc.s relating to conveyance of in oi out of, 2.>7 

powers of Prison Commissioners as t -) 232 * 

Prison Commissioners as directois of, 232 , 

punishment for offences in, 266 
progi’essivc stages, to which subject, 257 
searching of, 255 

treatment in the Jong sentence division, 260, 261 
convicted prisoners, classification of, 248 » 

conviction, effect of, 261 
oiuivicts, classification of onlimiiv 260 

intercourse between, wbeu allowed, ‘'1:5 
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VRlSONlj—conttnued. 

convjcLs, yuung, provisions relating to, 261 

corporal punishment, convict prison, in, wlieu allowed, 265, 260 
when awajrdcd, 257 

con ospondc'uce of prisonois awsiting trial, iiilos as to, 215 
counts of law, production of pnsonci in, procedure, 251 
crime, definition of, 246 

crimiiJal lunatic asylums, iiispt'ction of, 270 

Prison (yom miss toilers do not coritio], 231 
jirovision and supervision of, 270 
CTJtifiod by visiting coniiniLtcc of prison, 269 
dclinition of, 268 

dischaigo as pauper lunatic, 269, 270 
of, 271, 272 

found guilty but insane. 268 

insane on ui raignimMit, 2<58 
grant towards maintenance of discliargcil, 272 
illtreating, offence of, 270 
znaiiilenance of a pauper, 271 
power as i.o special treatment of, 270, 271 
when person ceases to be a, 2t)!) 
prisoner, definition of, 243 

cnstoily, piisfiners, of, duty of stiboiilmatc ufliccis as to, 2.51), 2 tO 
when pTisonris are in leg il, 211 
death, treatment of pjisoners under sentence i>'', 251, 2.52 
debtors, classification ot, 219 

prison (03 which committed, 250 
treatment of, 249, 250 

deputy governor, duty in absence of governor, 237 
diet, convict in penal servitude, of, 26.3, 264 

provision in statutory rules for prisoner’s, 255, 256 
discharge, criminal liinntio, of, 271, 272 

of pjjboner, by act of grace, 258 

gratuities granted on, 250 
medical examination on, 2,‘»9 
on completion of sentence, 258 
earning reimssion, 258 
licence, 258 

payment of fine, 258, 259 
fiiippl}' of means to return lionie. 259 
time of, on day of discharge, 258 
discipline, statutory rules relating to, 253 

dj-^ecntiiiuancc of piisons, power of Secretary of Slate as to, 212 
dibtinctivc marks, convicted piisonor, on, noting of, 216 

diess, distinctive, power of Prison Commissioners to order the wcaiirig of, 
232 

prison, when inisoncrs aw.aiting trial must wear, 245 
emploj’incnt, convict in penal servitude,* of, 264 
prisoners aw'aitirig trial, of, 215 

- sentenced to hard labour, 248, 219 
escape, convict prison, from, picvcntion of, 266 

ciirninal lunatic, of, penalties in respect of, 270 
liability of convicts guilty of. 233 
oxeciitioil against good*- of prisonei, pioreciure, 25,3 
seutence of death. 

“ existing officer of a prison,” persons now included in term for purposes of 
pensian, 241 

exportation, articles fioni prison, of, Inbility of officers for, 240 
line, iiseliarge of pnsnnei on pavnicnt, i>f, 259 
, fines, extent to which governor tnav inflict, 236 
'fvnger prints',' taking of convicted prisoner’*?, 246 
first division, particular offenders placed in the, 247 
(jeatment of offenders in the, 247 
food, prisoners, of, provision for weighing and measuring, 255 
right of prisoners awaiting trial to provide t.heir own, 244 
governor, convict prison, ol, po\\,rs as to visitor , 265 
(iluty as to c.aleii<J ir of pnsoncn for tiial, 244 
priaoii. r’s ietlms, ‘j.36 
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rilJSONS — continued. 

govonior, liability as to wrongful detention, 237 

foi custody of pnaoiicL' during tiial, 261 
must icsidc at the prison, 236 
person in ehargi* in absence ol, 237 

powcjs and duties aa to misconduct and complaints, 236 
vi.sitors, 236 

repoi t as lo eunditum of pusoners by, 236 * 

rc.spoiisibiliUes and duties of, 236, 236 

letiii'iiient to enable reforms to be earned out, liability of 'county 
for shaie of pension, 241 ^ 

gra(uihe>T, granted on disch.itge of prisoner, 259 
li.iJi, eiitting not eoinpiilMorv in the second division, 217 
on senU'iice ol hard labour, 218, 249 
female priMUicis, of, when may lie cut, 219 
light of prisoneis awaiting trial as to their, 214 
haul laijoiii, examination of prisoner e.ciiteiiccd to, diitv of medical otticer, 
238, 239 

lie.iliiient of prisoners sentenced to, 218, 249 
identification, duiv of medical oflieex as to nuilcs of, 239 • 

statutory piovision for obtaining me,ans of, 245, 246 
iiTnu>rtation of ju deles into pi isoii, liability ot olliccis as to, 210 
industry, eoniict awaidc<l riiaiks for, 257 
inebriate letoj m.i tones, jiuiposes for whieli used, 235 
inliimary, provi-'iou in piisoiis, 256 
insane persons, detention on ariaignmrnt, 268 

whoic toiind insane at time of olTenoc, 268 
inspectors of piisons, appomtiinnit and duties of, 232 
intonvi ciiiatui, ajifioinf ineiit of. 2tiJ, 2n2 
exjjen^cs of, 263 
liability to Mceonnt, 263 
powci to lemove, 263 

powojs o\ei convict's property, 262, 263 
irons, object in oidm ing, 257 

justioos, ojdei of, niulf'r (’iimiiial Lunatics Act, 188 J, eilect of, 272 
jinwers when vMthin the locality, 231 
\isiting eoiiimittee of, appoiiitnnmt of, 232, 233 
leg-iinns, rc'.ti aiiiing of coinict in, power to order, 232 
h (tors, eoiiMCts in f>en.il sejvidide, of, piovisions ,is to, 204 
pi uoru'i s, <>r, provisions as U», 256 

b), <lnt> of goveinoi as to, 236 
licence, eondilions of convict’s, 207 
loifeiluie of conviet'.s, 267 

liberation ol ptisonei cm, 258 , 

iele.i-)e of convic't on, powers, 266, 267 
second, in.iy he grantorl convict, 267 
Injnor, oifeine ol inirodueiiig into convict piison, 257 
proliibded to pruoners in penal servitude. 263 
lOst.i lotiuns relating to supply of, 256 
loeni piison authoiily, meaning of, 241 

fo isoiis rules for maiittaining discipline i/i, contents of 253, 254 
locks, must dilfor in lespert ol males and feinnieb, 255 
long 'seriienr'tj dninioii, bpeoial tiealinent of convicts jilaeed in, 26i>, 261 
lunatic, stee criminal Inuatic. 

maintenance, delirutiou of, as relating to prisoners, 243 
prison buildings, of, provision for, 242 
malingering, jiower of Jhi.soii Commissioners to order painful ^est t» detect, 232 
matron, duties of, 239 

residence of, provision foi . 239 • ‘ 

measurement, rogulalion as to obtaining convicted prisoner’s, 246 • 

untried prisoner, of. wdien may be taken, 216 • 

mechanical restraint, object m ordering, 257 

power of governor as to, 236 

medical attendance, prisoners awaiting trial, on, rules as to 215 
ex|iniina1ion, neressity for on discharge of prisoner, 259 
olIie.T, duly as to idi Jil ilie.ition murks, ‘'39 

oh'i^ I V itioii and reports, 238 
fierioiis operations, 238 
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medical officer, duty* as to visits and inspection, 238 

on execution of sentence of death, 252 
to attend prison oiBoers and servants, 239 
where prisoner sentenced to hard labour, 238, 239 
misdbnduct, subordinate officers, of, power of governor as to, 235 
monunviuts, maintenance of prison buildings when in the nature of, 213 
Nonconformist minister, when apprunted as minister to prison, 237 
notice as to penalties, posting outside prison, 257 
, officers, actions against, general issue in, 240, 2il 
subordinate, tee subordinate officers, 2k) 
superannuation of, 211 

operation, prisoner, on, duty of medical officer where sciious, 238 
pauper lunatic, discharge of criminal lunatic as, 259, 270 
penal seivitudc, books and papers allowed to convict in, 261 
classes of work given to convicts in, 264 
diet and clothing of convict m, 254, 255 
employment of convict in, 264 
letters and visits allowed to convict in, 254 
' progressive stages incident to, 253 

special communications to convicts in, when allowed, 255 
spuituous liquor and tobacco prohibited to convicts in, 253 
penalty, liability of subordinate officers to, as to communication, 210 
pension, liability of county for share of, whtic governor retires to cuablo 
reforms to be cairicd out, 241 
photograph, may be taken of convict, 255 

power of authoiitios on prisoner objectmg to the taking of hi-*, 
215 

regulations as to obtaining convicted prisoner's, 215, 215 
untried iirisoncr, of, when may be takiui, 245, 247 
police, responsibility for removal of prisoners in first instiuiee, 213, 214 
political oflrenders, nature of treatment of, 249 
poor law relief, giant to discharged prisoners, 259 
preventive detention, prisons for, nature of, 235 

treatment of convict serving sentence of, 25 4 
prison authorities, borrowing powers of, 213 
constitution of, 231 — 235 
buildings, power of SocrcUny of State as to, 212 
I’lison Couiinibsionois as dircclors of convict pii^-ons. 232 
constitution and povvcib of, 231 
duties of, 231, 232, 283 
institutions within jurisdiclioii of, 235 
prison dress, when prisoners awaiting trial must wear, 215 
" officers, enumeration and duties of, 235 — 341 
prisons, classification of, 235 

prisoner, action bv, whoa coiiit will grant wiit of habeas corpus in respect 
of, 252 

dehnition of, 243 

letters of, duty of governdr as to, 237 
liability for cost of conveyance to prison, 243 
maintenance of, what it includes, 213 
particulars taken of convicted, 246 

privileges of, power of the visiting committi*e as to, 234 
productioH in court of law, procedure as to, 251 
removal of, formalities required as to, 243, 244 
treatment when awaiting trial, 344 
' other than criminal, 249 

^ when in legal custody, 244 
Prisoners’ Aid Society, provisions for certifying, 257 
'prisoners, clas,sification of convicted, 248 
probate, when not necessary on death of civil servant, 241 
proceedings by and against prisoners, 262. 253 

property of convict, appointment of administrator or interim, curator of, 
261, 262 

punishment, convict priwns, in, who may award, 256 
offences in convict prisons, for, 265 
prisoners, of, power of governor as to, 256 
. visiting committee to order, 231 
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1 rcogrjitanofH, r-akmg nf, |jri6cin<*r cornruiKod if| cjriault, CI.-» 

reletiae, see discharge of piisoiier. 
relief, poor law, grant to (li-^ch.iigod pii«oner, 251) 
xcLigion, convict in penal servitude, of, considerations as to, 26 i 
piisoners, registration on entry, 2,18 
remission of sentcMico, discharge of prisoner on, 258 * 

removal of prisoner, foimalities icquired on, 243, 244 
A-port, annual, duty of Prison Coininissioriers as to, 232 
duty oi goieriior to make, 23fi 
lestiaiiit, piisoneib, of, power of governor as to^ 235 

roval jii erogal ive, when may bo CA.ereis.ed in I’avom of convicted piisoner, 258 
lulcb, prison, prisoner .iwaitiiig tiial us subject to, 2l.'i 
search, subjection of con\iets h), 255 
second division, treatment <if ollendcrs in )lu*, 217 
Secretary of State, appointment of Ixiaid of visitors by, 23 1 
contiol and powers in tlie, 231 

not liable 111 respect of as'^nult bv x>i‘ison offieials, 231 
liowers as to prison buildings, 212 ^ 

jele.ise of convicts, 266, 267 
to diseoiitiuiie piisons, 212 
fif'iteiiee, cariving out of the, 256 

d 0*0110 1 go on completion of, 258 

rejuission of part of, 258 “ 

of death, duty of medical otliccr on CAeciitnm of 252 

posting uf declaration as to due c\eciiMiin of 252 
report on insane prisoner b«itoie or .ifn i. -<>'J 
tiealineiit of piisoner under, 251, 252 
separate coufineinerit, length imposed on ooui'ictB, 260 
service, pleadings and other d<x;unienta on piisoiiers, of, 253 
sheritl, duty as to execution of sentiuice of death, 252 
.solicitor, when may visit cotivu t m penal serviLude. 265 

'pecial communications, allowed to -onvicts in penal soivitiide, nature of, 265 
spiiituous liquor, see liquor 

Ktalxi inebriate rcfonnatorios, purposes for which established, 235 
etaliTnent of claim, by piisoner in <-usLody, how deliveieJ, 25:1 
suburdijinte oflicers, dutv as to custody and preservation of prisoners and 
pioperty, 231), 210 

liability as to iinpoitation or expoitation of articles, 2t0 
manner in which duty to be perloinied. 210 
olfeiiccs relating to coinrnurue.ilioii by, 240 
prohibition against dealing with ju isonexs and others 239 
residence of, 239 , 

tmiuje of oflfico of, 239 
who arc, 231 

enperann nation, officers who become civil servants after 21&t .September, 1909, 

were ci\il servants before lit Api il, 1878, of 211 

Ist Siptcmbcr, 1909, 
of, 241 


dtuspension, subordinate oflieer, of, cfTert of, 240 

right of appeal om, 210 

third division, treatment of piisoners in the, 247, 218 
tobacco, offence of intioducirig into convict prison, 257 
restrictions relating to supply of, 255 
trial, custody of piisoner during, 261 • 

uiihtMoss of prisoner, duty of medical officer os to, 238 
untried prisoner, when may be photographed and rneaMiied, 246, 247 • 
visiting committee access to prisoners, powers as to, 233 

appointment of, 232, 233 * 

llorstal institution, of a, how appointed. 2,35 
casual vacancies in, when filled, 233 

disqualification for contracting with the piison visited, 25'» 
powers and duties of, 233 
* visits to prison by, time for, 23.'>* 

▼isftors, convict prison, to, powers of governor as to, 266 

extent to which prisoners awaiting trial may see, 215 
subordinate officers m.ay not receive, 239 
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PBIPONS— 

risiJor*;, wh<>n ronvi<it may 2n6 

writ of sumnjotiH, soivioo on priaoucr, 253 

young convicts, provisiorib i elating to, 2«5i 

prizmYavv and .itjjiJsDKrrioN, 

ad)uii\cation, legality oC hfizuif doubtful until, 277 
Adjpiralty, pn/o as a droit of, 27t‘i 
advortisriTKjMt, of nionilion, 287 
‘ allid.ivil., raptors must tile, as t,o slu[)’s pajirrs, 288 

appeal, (MiiMleirtria tiori p rosier ding'-, in, procedure, 21K), 291 
appearance, claini.iiit oL iiilciest in ship may enter, 287. 2.';8 
iiioiJitioM, to, when niav he entered, 287 
appoitioninnit, pii/e hoiinty, ^il‘, 29 1 
anest of piopcrty, when issued to the miishal, 289 
bail, delivery of pri/.eon, 289 

“ being III sight,” clairiL to joint eaptuic h.ised on, 292 
blocicade, c.i[)ture of vessel bicaking, elb-ct of, 279 
« efTective, natuie of, 280, 281 

notice of, essential to validity of cajituie, 280 
when shij) not liable tor bre.icli of, 279, 280 
b<x)ty, aa diSMiigiii-:.heil fioin pi i/e, 277 
bounty, pn/e. applie.ition for, how to In made, 291 
JJriUsh possessJOiKs, pii/e jui isdictioii in, 28i> 

liinitati II c»f, 2S(S 

Prize Courts, jurisdiction of, 285, 280 
burden of proof, claim for loint capture, in, 298 
captors, joint, applications by, procedure, 291, 292 
liability for loss through iieglige.nce, 281 

unlawful destruction of prize, 284 
preliminary steps obligatory on, before .id iudie.it ion, 283 
rigliLs and duties of, 283, 284 

capture, declaration of prize court necessary to v.iliditv of. 277 
duty of cotnmauder of belligeient ship aftm. 28.1, 284 
open eoa, in, when unlawful, 283 
vessel breaking bloekudo. of, legality of, 279 
waters in wlneh lawful, 282, 283 
when Lawful, 278 
cause, st’e proceeding'j. 

caveats, nature of, which may be cnb*red, 289 
character of ship, colours and jiass as evidence of, 278 

claimant, application for monition against eaptors by, righUs as to. 288 
, right to enter appeiuance, 287, 288 

Colonies, prize jurisdiction in, 28G 
colours and pass, as evidence of ship’s character, 278 
comiueicial domicil, us test of nationality, 278, 279 
commission, prize jurisdiction in the Colonies derived from, 280 
condemnation of prize, object and elTeet of, 28 4, 28,‘i 
time limit for, 288 

contraband, absolute and conditional, ii.aturc of, 281 

as defined by the Declaration of Liondon, 281 
liability of ncutr.al ship cairying 281 
' real destination as test of, 281 

convenient port, duty of coininandor of lielligerent ship to despatch capture 
“ convenient port,” meaning of, 283, 284 

co-operation presumption of, in claim to joint capture, 292, 293 
costs, olaim by joint captors on, 292 
. proceedings for condemnation, of, 290 

C^own, InstitMtion of proceedings in name of the, 287 

powers as to establiahmcnt of prize couits outside British Dominion-s, 
287 

prerogative right.s of the, in prize, 277, 278 
eustoms regulations, apjphcatiuu to prize ships, 294, 29D 
Declaration of London, articles named as absolute contraband in' the, 281 
decree of prize court, enforcement of, 291 
despatches, liability of neutral ship carrying, 282 
declination, ae test of contraband, 281 
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rUlZE LAW AND JURISDICTION— 

discovery, judge may order, 289 , 

evidence, proceedings for coudenuiation, lu, how talccn, 289, 290 
en^my, property of, liability as a prize, 277 

ship, when vessel decreed to be an, 278 
vessels of, when not the subject of lawful prirc, 277, 278 
iKhing vessel, exemption from liability to seizaire, 278 
iligh Court of Justice, prize court juiisdiclioii of the, 285, 286 
inspection, right of elaiinant as to, 289 
iiitcilocutory applications, liow made, 289 
lnte^^ogato^le^s, cxannnatiou of captors on staridin*;, 288 
joint e.iptors, applications by, proccduio, 291, 292 
captuio, burden cif proof in claim for, 298 

claim based on ship “ being in sight,’’ 292 
fcsenlial elements of claim, 292 
jiirisdiel ion, British i'rize Courts, of, 28i>, 280 

Piivjr Council as to prize appeals, of, 287 
piize courts of British jiossesMons, of, 2H6 

limit of, 286 

inaisli.ih service of junei"!^ bv, 28S. 289 

in i''ter of -sliip, imtiec, of blockade as dleeting, 280 

monition, ad\ert.ising and filing of, 287 

conimenci merit of jnoeeediiigs Ity issue of. 287 
onliv of afipeaiance to, 287 

ina.v be granted to claimant against captors, 288 
scrv ice of, 287 

nationality, slop or cargo, of, iis alYeeting jiroiiorla , 279 

test ,J. 278, 279 

nav.il port, destination of ship as afbeling eontiab.ind, 281 
ricgligf ru-r, lialuhty of eiiptois for occasioned through, 284 
ncutial, definition ot a, 277 

j>n/e mav bo the property of 277 

bliip, lialiilitj on caiiMMg despatelios, 2S2 

to be searcl’i‘d 283 

I'lplure on bro.ikiiig bloekade. 279 
seizure wlien e.irrvjrig seivants of belligerent slates, 
282 

wheie «ai<ro ootitiMbanil, 281 
when vessel dt'cmed to be 279 
state. eajiLure not lawful in territorial waters of, 282, 283 
neiilralitv, claim lor violation of, bow rnndi* 283 
notice of blockade, essential to xaliditv ol r ajitnre, 280 

W'Jicn of shiji atl'eried by, 280 

owners afTi'eled bv imi'-U-i's leceipt of, 230 
order of [in/o eruirt, mifoii ( luent of. 291 

owner of .Jiip, notice of bloek.nle to master as alTcetiiig, 280 
payments, into or out of couit, pmei dure, 291 
petition, claim by loint captors, on, proeeduT(\ 291, 292 

of right,, lunsdiction of High Court of Justice as to, 286 
philanthropic mission, exornjition of ships of, fmm sci/iire, 278 
pleadings, not reijmred unless judge orders, 288 
port, captured pii/e iniist be taken into coiivoiLient, 281: 

of destination, as a txist of cuntiaband, 281 
Privy Council, prize jurisdiction of, 287 
prize, ns distinguished from booty, 277 

bounty, amount of, hmv pa \ able, 293 

applications for. Imw (o lic made, 291 
ayipoi tionineiit of, 29 J 
deeiee of Uio court as to 293 
how granted, 293 

who may b<’ eiif.i ‘ tcvl to. 293 * 

condemnation of. obree(, and effect of, 28 f, 286 
court, iiirisfiiction in I Tmtxui Kingdom, 285 

necessity for decree of condemnation by, 277 
^ order or decree of, onforceinent of, 29J 
rules of court goveining procedure in. 287 
ci.iirts, inrisdiction in Briti'-h possoasiona. 2h(> 
definition of, 276 
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PBIZE «T.AW AND JURISDICTION— 
prize, delivery on l:\ail, 289 

order for appraisement and sale or inspection, 289 
property in, when passing from original owner, 277 
salvage, applications as to, procedure, 291 
0 recovery of, proceedings for, 2S>3 

^ sliips, application of customs regulatiou'i to, 29 f, 295 
‘ unlawful destruction of, liability of captors tor, 281 
when a droit of Admiralty, 276 
proceedings, eommcncemont by issue of monition, 287 
‘ discontinuance of, 290 

bearing of, 290 

institution and conduct of, 287 
ransom, enforcement of contract for, 291 
nature of contract of, 291 
prohibition of, extent of, 291 
release of property ariestcd, how obtained, 289 
religious mission ship, exemption from sei/iire, 278 
restitution, extent to which prize court may do^’ree, 288 
saJe of prize, order for, 289 
salvage claims, procedure as to, 291 

prize, recovery of, proceedings for, 298 
scientific iinsiion, exemption of ships of, from seizure, 278 
search, right of coinmaiuier of belligerent ship of war a^ to, 283 
security for costs, claim.irit may be compelled lo give, 288 
servant**, belligeient state, ot, liability of luniti.d ship canying. 2S3 
ship “ being in night," claim to joint capture based on, 292, 298 
condemnation of, as a droit of Adrniialty, effect of, 27h 
time limit as to, 288 

subpiena, attendance of witnesses compelled by, 289 
terntoxial waters of neutral state, capture nob law fill in, 282 
transfer of property, as affecting status of ship oi cargo, 278 
violation of neutrality, claim for, how made, 283 
warlike stores, as absolute contraband, 281 
ivanant, prize jurisdiction of t’olomes derived from, 286 
witnesses, attendance compelled by subpoena, 289 


PUlUilC AUTlIOIiniES AND PUBLIC OPFR'ERS, 
abolition of office, compensation for, 3.53, 355 
account, sovereign Power not compellable to, 307 
act of State, act of Colonial Government as an, 309 

the Lord Dientenant of Ireland as an, 310 
• acta within definition of, 304 

defence to civil action, as, 312 
definition of, 30 1 

toreign Goveniment, of, recognition of, .810, 311 
jurisdiction of municipal Courts as to, 307 
meaning in modern sense, 305 

remedy of llritish subject suffeung damage fiom, 309 
nghc of action not deiived from, 30G, 307 
limo of war, in, effect of, 308 
eubiect. ratification by Sovereign, effect of, 307 
action, dot maintainable when’ toit committed in exercise of legal di'i'iclion, 
319 

ntifiee of, time for giving, 3.50 
• when required, 349 

re'‘u&al of judge to tiy, liability attaching to, 326 

*■ Tight of, not d<‘iived fioiii act tif State, 306, ,807 
. advice, nou-l lability of officer of the Crown in respect of, .818 
a/ivocates, plotection by the ordinary law of privilege, 335, 336 
agents of public authorit ie.s. Tight to protection, 342 
alien, a King’s subject, 309 

act of Stat^i out of the juiisdiction damaging to, remeriy in respect of, 
309 , 

annexation, succeasion by, rights and liabilities attaching to, 31 1, 313 
appeal from decision of auiliunty as to onmpeusation, 354, 35D 
appeals, protection respecting costa doi=si not apply to cosus of, 84.5 
•ftutrator, as to protectum of, when appointed by the coqrt, 336, 336 
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PUBLIC AnTHORlTlES AND PirBLIC OFFICERS - 

Atl-oincy-Uciieral, a<.tiori fht' t'nmii with i-oitscnt of, 316 

Biitish subject, retiiwly fiu’ fxoiu an net of State outside the jurisdac- 

tioD, 309 

buiilen of proof, as to rights under statutory authority, 313 
cau"«e of action, oontiniiing, when time begins to lun in respect of, 346i 347 
cliajteicd companies, df'ciMons atlootuig powcis and liabilities 310 
civil action, act of State as defence to, 312 
•ooJoiiial coiiits, protection .idorded in lespect of proceedings in, SG-' 
Governments, acts of, may amount lo .icta of State, 309 
Commissioners of 'J’axcs, proteetion aBotded to, 32."> 
coniniitinont warrant, piotoclion of iriagi'»tijile issuing 334 
cnnpiMisation, abolition ol ollioc, for, 3sV2 llAo 
appeal in resjicct of, 354, S.'iC 

awarded under tho Public Jleallh Act, ISTo 3o6 
clciitn foi, how made, 3n4 

considiT.ilioii and decision as to claim foi , 351 
dale of p.iyiiieiit of, 356 
decrease of salaij’, for, clTect of, 363, 36 4 
ellect of statiiLory provisions relating to 363 
Joss of ortice loi, conditions of grant of, 363 
nature of considerations .iHecting, 363, 36 4 

none payable where act causing damage* aiilhorist>d by legi'.la- 
tuxe, 312. 313 • 

Tight of olLccrs of parish council to, 365 
suspension on new appointment, 356 
conlideiilial communications, disclosure not compf‘l)(“d, 3 IS 
otiii^ucst, succession by, lights and liabilities attaching to, 311, 312 
constables, protection on executing juatico-s’ wairaiits, 320, 321 
“ eontinuiug cause of action,” meaning of, 3 47 

continuing cause of fiction, when time begins to run in respect of, 316, 347 
contiact, poi forinaiice of, made in pursnarieo of public duty, nature of, 342, 
313 

Rcriant of Ciowri or public agent not i»crs<»nally liable under, 314 
coi oners, protection alFoided to, 326 
corruption in ofllce, ollence of, 361 

co>l,N, fliscietion of (he couit not affocled by Piibln* AutJiorilies l^ioteotion 
Act as to, 348, H4i) 

effect of tho Public Authorities Pioloetioii Act as to, 345, 3 48 
geneial statutfjry protection as to, 3 49 
county court judges, protection affordori to, 32 4 

right of magistrate where jn occedings bi ought against him in 
the, 334 

Couit of justice, act <it iriinistcn.d <»llicer of, protected, 319, 320 • 

(o Ik' pimccf^’d rniisl be willun j iii L-dietion of, 327, 
328 

application of protection to proceedings in, 324, '1_’5 
record, protection affoided by rule .is to record of, 323 
Courts martial, protection of members of, 325 
criininal offences, acts of public ofllcers amounting to, 351 
Crown, acts of foreign Government recognised by the, 310, 311 
authority of, no defence to action for tort, 316 
colonics, acts of governors of, may amount to acts of State, 309 
communications affecting the, not disclosed, 318 
existence of state of war determined by the, 305 
nationality of territory decided by, 306 

nor -liability of oflicer of the, for advice tendered, 316, 818 
officers, as ‘distinguished fiom public officcjs, 322, 323 

statutory liability' of, 323 • * 

payment of money into hands of servant of, effect of, 315 • 

power of, in time of war or rebellion, 308 * • 

recognition of foreign Governments determined by the, 305 
remedies for injuries caused by the, 308 
declaration of right, time for proceeding not enlarged by claim for, 347 
decrease ,of salary, compensation for, euect of, ^3, 364 
defamation, protection of magistrates from action for, 332^ 
defence, acts of State as a, junsdiction of municipal courts as to, 307 
civil action, to. act of State may be pleaded as, 312 
discretion, proteclion of magistrate exercising a statutory, 334 * 
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(list.iPSts warrant, protection luagi^lrato is<?iiing, 331 
cinoliirnerit?, af. to what ino, 3.'>1 

“ eiMpowi'iing ” ami “ ciniim.imlinf;,*’ as to (h''l iin-l ion boUsccn, 313 
Eiijit India (’onipany, judicial ilccihuirts as to jiosil.ion «d, clli'ct of, 310 
Fatal Accidents Act, IKHJ, when time begins to run under, 317 
fi'ncijjn (hjvcrninents, oilicial acts of, iccogniLioii of, 310, 311 

icciigiiil ion of, dctoiniimd by the Ciown, 30r» 

(iovci riimjiit dcp.ii tincni , public aid hot dy not piolrrli-tl m proceedings by, Slii 
governor. Crown colony, ol, ,wit of, as an act oE State, 30!) 
gjaliidoiis services, eileet on Ji.ihiidv. 31M 

bnhpitH corfutif, liability of judge uidiwiiilly rclii-.ing to giant wilt of. 331 
no piotc-cUon lor wiungliil act iclaling to, 331 
highway aiitliord ic-s, noii-liability lor iiori-foasaiicc. 317 
ufTiorwntia faoli pyrujiaf, :ip])li<ation to do’isioii of judge, 330 
itileiiOL couits, applii'ation ol inotection in le.ipei t ot pnn (‘rdiiigs in, 321 3-.’' 

Iiibildv of judge foi der I'.ioii not within (he | u i i^iJiel imi ui, 
330 

^ piool of Jill iNilud ion Terpiired. 32S 

inl.ernat.ional law, liihildy ol sin eessoi lo Stale rights iindei, 31 1, 312 
Iiidand, .leL.of bold iiieulen.itil ol, a^aelsol Sl.de, 3IO 
irrelevancy, light to fiiol«*elinri not i.h'eted by, 320, 327 
judge, ajipln ition of inle ni tn>rii »( i‘i farh p.mixnt (o dcr‘i>'ion of, 330 

liabilO_) on unlaw I iillv lelu'.iiig b> giant writ of fuiln’tis corpus, 331 
reliising to tiy an ad ion. 3 o 

judgment, jufisdiclnm ;us to pnilislinn eomi- iieil wdh tli.it rel.il mg to. 
3i K) 

jutlicial acts of m.igisti ales, classes of, .$3,J 

duties, compared with miiuslenul, 320 

lunctions, essentials Lo pioteetion of persons perfoiming, 321, 32r> 
object of jirotection .ittoided to persons rjeifoiming. .52 1 
pKiteetion ol jieisoTis exeii’ising. 323 
proceedings, Jinnts ot pioteolioii apjilied to, .32 j, .i20 
jurisdiction, abseaicc or exees., oi, how arising, 32S, .J2'.) 

as atreotiMg protection of m.igisl /.lies, 333 
for fuiipases of luoUxtion .ind judgment compared, 330 
irregular jiroceeding witbin, i»ioU‘CLion of, 331 
liability of iiijgi'.l I .lies .udiiig in e\ce>J!s oi.“332, 33.3 
objection to, inatlcrs mvolveil by, 330 

protection airordeil only to acts within the com I’s, 327, .328 
j’ustico, dociision ooiiti.ary to lules of natiomal, voidability ot, 337 
justices of (he peace, see inagistratc.s 

justices’ warrants, protection of constable executing, 320, 321 
King can do no wiong,” nnvining of, 307, 308 
Uaw tSociety, protection atfonhxl to the, ,32u 

Iiiiiitation, period of, under Public Authorities Protection Ai t, 340 
laud Pliamlx’i lain, disclosuio ot comrnuij,icalions by, not I’ompelled, .”>18 
liieutcnarit, Ireland, .act of, as an act oE State, 3 It) 
loss of office, conipeiis.atiou for, conditions oE grant of, 3.33 
inagi.stratc ‘ exceeded his juii-sdiction,” mcaniug of, 333 
magistrates, acts not within jurisdiction of, not piotccted, 329 
classes of ludici.al acts of, ,333 

- degree ot protection .alToided where acting without jurisdiction, 
333, 331 

ddllculty in bringing actipn against, 316 
h.ibility in acting in exec'ss of jui isdiction, 332. 333 
meaning of “acts done w'ltbin the juiisdiciujii ” of, 333 
proceedings against, court in which taken, 331 
remedy of plaintilT in, 33 1 
(protection alTorded to, extent of. 321 — 326 
from action for defamation, 332 
of acts done within their jurisdiction, 333 
on issuing distre.ss or commitment warrants, 33i 
exercising a statutory discretion, 331 
right to protection, 326 
special provisions relating to, 332 
malice, liability of ^uA»t-judiCial tribunals in respect of, 336 
Eoaitial law, limits of existence of, 308, 309 

miui'.ierlat officer of court of justice, protection afforded to, .319, 320 
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ujialeasa,ijcc. distiiu Ui-u l»f-tue*?ii f'li'un Hiid piihln^ Rrrtautt. iii icapcct of, 

.v'lj, r,r:j 

noM riiirl, .'IJfi, 317 

Jiabihly of puliJio loi, 310 

nil Ui-ke, Mioru-y p.inJ into hands o| |>ul»lii sciv.iiit hv, cdfoct of, Slo 
mini n'JI' il < oiM ( Jill i-il i< ( ion a,s In ni’t* ot .Sl.ifi', 30/ * 

^ iKi Jill isiJictjna in tiiiio ot w.n. .{08 

uew appoiiliriMMit , ‘■iisf>oii:,iiiri of componsat irm on, 

rioii-ti'riiarjco, distnn-l ion Itclwooii iiii«.lfM>'.iiif ' ami, .‘Jlti, 317 • 

Jij)iilil> ol iitlK oi- toT, v\ li»Mi‘ duly di loj;, ill'll to r,ul>oi -IiiMte, 32l 
[iidilic* i>lh( i-j till, ij[)ori Illicit ll(‘[ll■lll.i]Ilg, .{|0, 317 
non li.iljiluv oi lii; 4 lnvMy .no li-n il h't l<'r, .{17 
iioticp of action. Inrio for {^iviii^, .{•'*<) 
ivlnac icqiJiir-d, 31!> 

iiuii.'im.c, rn.iy ho aul lioi isfd t»y slatntr*, 313 
olteiic'c®, holder of |i:iblio oflico, by, 3.>l 
office, Icniiic ol, 3.'i3 

“ ollicci',’ di'li III 1,1011 of, in Icocal ^ Io\ I 1 iiincnt. Act, IS.S.S 3.'i3 , 

olJif lal i.ifucitv, act pioNilcii by J'ubJio A ill Iioi il ic» Ihoii'i Non Act mil'll 
j cl.itc to. 3 1 1 

ov\ rii'r-^lii p, win 11 .icN iin'idi'iil .'il to, .xio protiH ted, 31,3 
ji.irixli coiiiM il. ii'.rlil, ot olliiiis to coinponvatjon, .{.").■* ^ 

pcii'^ion, public otliici, of, olFcncc ot a.ilc of, 3.">0 
jn'Iilion oi infill, ns jcincdy loi injuiii'-. c:iu-cfl by the ('’lovvn, .3i)S 
]i|('ubngsi, lacti. I'litilling pl.iintill to jitoliclioji nm.sL bo the siibp'oL of, 
.>.“><) 

piiv.ite Acts, prill cct ion airoulod by, 338, 3.3i) 

individunK, pToLcitioij when acting umler [niblic autlioiili. .‘>13 
rights, riot .iltiolcd l>_y trcailies 30S 

pioccodings, nature oJ, piuteoteil nndci the IMililic Anlhoiilii*', Iboliftion A'*t, 
314, 34.j 

piohilntion, action basi'd on act of State re,st,r.imeil by, 312 
pioti'Ctioii, act niiiit bo willnii tin* coiiit’s juiisdudioii to be siib| 'ct to .327, 
328 

c\('rcis<j of ya/^/s'/-ju«Ii<;i il powers subject to, 331, 3.3."> 
lueliiiiney .ii» not iiileclirig light to, 320, 327 

juii-'dictK'ii .IS to judgnient compared with tliat lelaling ti>, 330 
in.innci of doing the act coiiipl.vincd of as not alTi'clnig iiglit to, 
320 

natiiic of duties the siiliject cf 311 

piisoiis a.s public aiitlioiilJcs cnIiLlcd to, 310 

statutory inetln.ds of, .138, .130 ^ 

Public Authoiilica Pi jti cl ion Act .ippln .il ion of 3.30, 310 

lialUli. of dullC.s subject to, .311 

pioccediiigs pioleeutl under 344, 
346 

protected ai t mil-*! be bomi ^ido, 344 

n I.ite to oflieial capa- 
city, 344 

or oniis.sion need not bo 
diri'c'tlv jUNtdiabJe, 313, 
311 

piotection under, oiilv affects tortious acts, 
315, 346 

public authority, absence of expre**'' statutory coni'iiand i'nmat*;rial to right 
of protection, 312 

dll lies traiislcjicd to newly cre.ited, eirect of, 3^8 ' 

liability for inisfe.i>.aiice or iion-foasaiice, MIS' , 

piotcction of private individuals acting aridcr, 313 ^ 
public duties performed l»y, 341, 342 

right of orttceis of, under the Public rfeallh Act, 1875... 
3D5 

servant.s .and .agents of, right to protection, 312 
Rt.itiitoiy Jiabiht.v of, 323 "• 

who are', 34 U. 343 

duty, performance of contract in pursuance of, 342, 343 
Public Health Act, 1876, conipeii.sation awardt3d uuder, STjH • 
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PlJBr.rr AIJlHultJTIES AMJ PIJBI.IC 
public oftice, Rale of, rts an dlTeuce, 3^0 
tenure of, Sn'-i 
officer, dcfiiJiLiou of, 317 

delegation of duty to suboidiiiate no protx‘Ctioii to, 321, 322 
liability for mibfi^aHance and non- feasance, 31G 
in tort, 316 
of, rule ai to, 3J7 

non-liability for advice tendered to the Crown, 318 ' 

recoveiy of nioucy from, uhen isssued by the fjo\ornraent, 315 
officers, as distinguished fioiu Ciowu ofllei'is, 322, 323 
bciiaut, may contract personally, 31J, 815 

uoii-liabiJity under contiact in reiirosontative capacity. 311, 
315 

payment of money by ini'bi.ike into liarids of, effect of, 315 
vacclnatoi, not an officer or servant, 353 
fi/oji-aibitrators, protection on exercising a judical discretion, 33.5, S3C 
judicial persons, rules esscnfial to application of protection to, 886 

of natural iiistiee not observed by, effect of, 337 
• powers, naiirre of protx*etiori afforded in respect of, 331, 335 

piMsons witlun the protection afforrled in respect of, 
33.”!, 336 

tribMii.ils, liability for malice, 335 
ratiffeatiori, act of ‘■uhji'Ct, by boven ign, <»£, olfei-t of. 307 
K'asonably,’’ distinguished finm “ abs<.»UiU‘i\ 313 
‘ jcirioval from oftice, what « onstitiilcs, 3.5. t 
rc\ oJutionary Government, aebs of, effect of, 311 

hueO'*ssiiin by siippi o.>'sion o], iight.s and liabilities 
attaching to, 311, 312 

Royal Prerogative, examples of exercise as acts of State, 305, 306 
exerciuc of, at present time, 305 
salaiy, public officer, of, offence relating to sale of 350 
sale of oftice, offence of, 350 

servant, Crown or public, of the, non-liabiJity under contract, 314, 315 
sbexilT, liability for acts of subordinate, 322 

in respect of writs delivered, 317 

stiict obedience to terms of writ or warrant necessary to protection 
of, 319 

solicitor, when a public officer, 353 

blatutory authoiity, burden of proof as to rights under, 313 
duty of persons acting under, 313 
protection, by private Act, 33S. 339 
public statutes, 338 
• methods of, 338 

subordinate officer, delegation of duty to, no protection, 321 322 

succession. State rights, to, liabilities attaching to, 311, 312 
supeiior courts, jurisdiction presumed until contrary proved .527, 323 
presumption as to validity of wiit of, 320, 321 
taxation of costa, as a judicial proceeding, 325 

where Public Authorities Protection Act applies, 318 
tender of amends, oppoi '.unity not afforded defendant of making, effect of, 34 9 
regard must be had to statutory terms in making, 3J8 
, where proceedings within Public AutlioriLi-s Protection Act, 

317, 318’ 

territory. Crown decides as to nationality of, 306 

time, proceeding, for, not enlarged by claim for a declaration of right, 347 
vchen b^inning to run under the Fatal Accidents Act, 1846. 346 

Public Authoiilics ProtecMion Act, 

« S46 

*- tort, delegation to suboidinato officer no protection in respect of, 32^!, 323 
< exercise of legal discretion as affecting right of action for, 319 
liability of public officers in, 316 

remedy for injury caused by the Crown in cases of, 308 
tortious acts, protection afforded by Public Authorities Protection Act applies 
only to, 346 r 

treaties, private rights not affected by, 308 

tribunals, application of rule as to protection in respect of proceedings to, 
336 

war, existence of state of, determined by the Crown. 306 
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PUBLIC AUTHORITIES AND PUBLIC OFFICERS— con^muarf. 
war, jurisdiction over acts of State in time of, 308 • 
warrant, protection of constables in executing, 320, 321 

refusal by constable to produce, effect on liability, 321 
witnesses, protection by ordinary law of privilege, 335, 336 
writ, liability of shciilF for dihobediencc to terms of, 310, 330 
superior court, of, pre>sumptiou as to validity of, 320 
wrong decision, judge not liable in inspect of, 326 
, immunitv of the King from liability for, 307, 308 
wrongful, act done by authority of legishiLiue cannot be, 312, 313 

PUBLIC IIBALTII AND LOCAL xlDMlNISTBATlON, 

access, public saniUirv convnniencc, t«, consent necessary to make, <503 
anoosaible, as to meaning of, 603 

accident, pio\i-»iori of ambulances for use in c.i6e of, 435 
accounts, library authoiity, of, keeping and audit of, B95, 596 
local authorities, of, form and audit of, 387 
miisiMim and gymuasiuni aullioiily, of, [Jiovision as to, 59u 
Acts of Pailiamnnt, duty of J^ocal Government Board on promotion of Kwial, 375 
adjoining, meaning eC, in relation to buildings, 421 • 

Admualty, Public Uealtli Acts do not apply to the, 305, 366 
adoption, Museums and G yninasmrn-* Act, 1891, of the, method of, 68'i 

Public Ifcalth Acts Amendment Act, 1890, of the, by urban or rural 
council, .liiH, 361 * 

Inbiaiies Act, 1892, of the, effect of, 582 

necessary resolution on, 583 
notice reqiiiro'^I on, 583 

adoptive powers, of locil authorities, as to buildings, til, 415 
.id vei tiscment bo.irdings, licensing and fi.xmg of, 400, 401 
a<h eitisemerits, bye-laws for tlic regulation of, 398, 399 

cs.p<'ns<*s icl.itiag to bjc-laws regulating, how dcfr.iyed, lnO 
submission of byc-Hivs relating to, 399, 41)0 
ngieenicnt, between libirwy .nithoiilics as to use of single hbiai}, 589, 59d 
.111 space, bye-law.') as to buildings may provide for, 119 
alk.iU waste, jnevenUon of imisaucc from, discharge of, 408, 109 
works, meaning of, 405 
ivoik.s, Act regulating, 404 

appljc.it]on for certificate for, 411 

of provisions of the Act to, 407 
central aulhoiity for enfoicing the Act lelating to, 406 
complaint by sanitary authority as <o nuisance arising from, 
414 

condensation of muriatic acid gas by, 407 

definition of, 404 • 

dischajgc of owner xiom proceedings as to, 413, 414 

drainage fioni, duty of saiutaiy authority a-, in, lu8 

inspection of, provision for, 412, 413 

local authorities executing Ads lelatiiig to, 406 

notice on change of ownership of. 411, 412 

power of owner make special rules for woikmen in, 410, 
411 

pieveution of discharge of noxious or offensive gas from, 407 
registration of, *<11 

separation of acids fioin waste and drainage, duty us to, lu8 
ambulances, provision for purpose of isolation hospital, 440 
of, 435 

anim.ils, examin.ition at knacker's yard, 560 * 

register of, to be kept by knaekei, 561 
seizure by constable .at kn.icker’s yard, 560 
annuity, rate of, under owner’s charging order, 531 

lenicdy of holder when lalling into arrear, 531 * • 

appcq^l against bye-laws regulating baths and washhouses, rights os to, 500 
closing orders by persons other than owiieis, 546 
decision of local aiilliority as to closet accommodation order, 

. 598 

pleasure boat licence, 581 

order as to sanitary accommodation in metropolis, 600 
lor pulling down olwtrnilive buildings, 545 
refusal to delermiiie a closing older, 545 
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PUBLIC* HEALTH AND LOCAL ADMINISTRATION— conitmu’d. 
appeal against rcfural to grant petroleum licence^ 675 

by person aggrieved by rate or order under the Public Health Acts, .*109 
the filling up of ditches in the metropolis, 
612 

dairyman’s right of, wheie prohibition older as to milk not with- 
1 drawn, 464 

local authority, by, on refusal to establish an isolation hoepilal, 437, 
438 

, appeal aiire, defendant to vaccination pioccediug-^. 486 

Hibitration, (jiiestions of value alTected by town plaiinuig scheme, as to, 64 4 
leference of dis.]mtcs between local autlionties and bodies affected 
by works to, 367 

Hi rc'.-'t. powers of constable at knackci's y.iitl. 660 
.irseiiie wniks, meaning of, 406 

art galleries, power of local authorities as to piovisiou of, 681 
schools of, provision of, 581 
a.shpit, definition of, 420, 6110, 607 

liability on depositing infectious nibbi.sh in, 460, 161 
• provision in metropolis, 699, 600 
of projicrly coveicd, 696 
a'^scssable value, meaning of, 383 

Attornoi’-Goiiei al, consent required t.) proceedings under Piibbc Health Acts, 
in what c.ises, 3<i9 

proceedings to lestraiu a nui aiioc may be taken bv, 610 
back U) back dwellings, restrictions as to, 528 

banker’s oveidraft, sanction of Lotial Govciniiieiit board reipiiieii foi, 3S2 
balhing fdaces, bye-laws legulatiiig pow'or to inaki*, 6ii0, 601 
provision of, 601 

Baths and Wi'sbbouses Acts, application of Siimmiiv Juiiodiel ton Act*, lo, 600 

authorities which may adopt, 187, 488 
borrowing powers of aulhoiilie^ tor purposes of, 
489, 490 

cfirrnplion and disqiiablieaf ion of persons under 
the, 495, 496 

di finilions under the, 187 
exeeutiug autiioiitv, 487, 488 

expenses of cairvuig into execution, how p.nd, 490 
ineorporal ion of Lands Clauses Acts with, 491 
operation hv adoption, 486, 487 
partial adoption impossible, 487 
baths' and washln'uscs, acquisition of existing, yiowi’Ts, 192 

application ol iiieome deiivcd from, 490, 491 
• appoiiilinent and icinoial of onicers foi, 496 

ajipiojiriatioii of land by local authoutios for pur- 
poses of, 492, 493 

bye-bawt. regulating, natuie of, 499 

• 2 »owei lo make, 498. 199 
coTitincts relating to, provisions as to, 491, 495 
ereel ion and fuinisbing i F, 491 
inainigeinent and eontiol ot, in whom vc'il.ed, 496 
notice requiied wbeie eonl.iaet above JtlOO 196 
offenec.s agaiii'^t decency in, 497 

piiieliaS<* or jenfiiig of lainls for inn f> '-•es of, powers, 
491 

fc.ilo of iinrieeess.ii V, powers of local authoiities, 493, 

4 94 

■^iifjplv of ga-. and waicr to, provision for, 496, 497 
* u->e& to which may be put, 497, 498 

bedding, destruction of infected, powers, 161, 452 

V best practical means," meaning of, in prevention of escape of ga-s, 406 
bisulphide of carbon works, meaning of, 406 
bisulphite works, meaniug of, 406 

blood boiler, consent nen ^^arv to cariving on trade of, 662 
Board of Education, grants to library authorities by, 694, 696 
'I'rude, power .i to uitccted ‘•hips, 466 • 

boats, exteuded powers ol local autlioiities as to lioeiisiag of, 680, 681 
licensing by local mt hoi dies, 680 
Itoue-hoiler, consent neces uiv to cairying on tiuile ol, 662 
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PUBLIC! HEALTH AND LOCAL ADMINISTRATION— 

borrowing powers, county coiiacil for isolatiou hospUfll purposes, of, 441 
lomt boards, of, 386 

library authorities, of, under Public Libraries Acts, 1594 
local authorities, of, 382 
metropolitan borough councils, of, 386, 387 
port sanitary authorlUes, of, 386 • 

purposes of the Baths and Washhouses Acts, for, 480, 'lar 
town plaiiiniig schemes, for, 527 
working cla-s dwellings, for, 511, 512 
restriction as to pm poses of, 383, 381 
building, pulling down of oilending, how may be earned out, 424 

regulations, byc-Iaws containing, power to make, 417 — 121 
site, must not bo insanitary, 426 
buildings, adoptive powers of local authority as to, 414, 415 

alteration of, power as to bye-laws regulating, 416 
definiliun of, 416, 416 

dcmohtiou and repair of dangerous, 430, 431 
exi'.tciice of ofteiiding, as a continuing oiTcucc, 425, 426 
expenses of remoial of offending, rccoveiy of, 424 • 

inspection of public, provision for, 430 
means of ingress and egress, provision of, 429, 430 
notice of intention to pull down offending, necessity for, 421 
plans and notices relating to, provision in bye-laws for, 421* 423 
pulling down offending, provision for, 422, 123 
tempoiary, appioval by local authority, 427 
burial, isolation hospital patient, of, jiayment of expenses, 413 
[H’rsons dviiig in hospital of local authority, 432 
b\<-law, dennition of, 388 

e-laws advei tisements, for regulation of, 398, 399 
allecting tlie altoiatioTi of buddings, 116 
as to ca triage of offensive matter tliiongh streets, 609 

sun j tiny comernences, power of sanitaiy authority as to, 
603 

seamen's dwellings in London, 516 
the metropolis, 388 

conllrinatioa of ad\ ertii>cmcnt, 399, 400 
necessity for, 391, 392 
construction of, 397, 398 
continuing offence against, 390, 425, 426 

control of Local Government Board as to, for working ch^s dwellings, 
548 

discretionary powers not favoured lu, 397 

enforcement of, remedies, 397, 398 • 

essentials to validity of, 393, 397 
evidence of, 393 

where regulating advertisements, tOO 
good rule and government, for, power of boroinrh or county councils 
as to, 390 

hop-pickcrs’ aud fruit-pickcrs’ lodgings may be provided for by, 
516 

intention must be clearly expressed in, 394, 395 ^ * 

invalid, wlien hold to be, 390, 391 ' 

in restraint of tr.ade, 396, 397 
local autliority, of, how made, 388—390 

new buildings, os to, construction and applicalion of, 416- 418 
penalties imposed by. powers, 389, 390 * 

penalty on breach of, as to carriage of petroleum, 572 
power of London County Council to make, as to sanitary acpbfhmoda- 
tion, 601 ^ • 

museum and gvmnasium authoiities to make! 593 • 

sanitary authority to make, in metropolis, 601 
to malce, under Public Libraries Ads, 591 ,i 
prevention of iniurious effects from offensive trades, for, 563 
pri'vision for notices and deposit of plans as buildings, 421, 432 
pubucation of, made under the Public Health Acts, 392, 393 
ratepayer’s right to inspect primosed, 392 
reason ablenesB of, test of, 396 — »97 
regulating bathing places, power as to, 500, 601 
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PUMMC HEALTH AND LOCAL ADMINISTRATION— 

ii^e-laws, regulatidg baths aud wa&bhouses, appeal agaiast, righb aa to. HOO 

nntUTO of, 499 
notice of, 600 
power to make, 198, 499 
comiTion lodging houses, 611 
hous«‘s let III lodgings, 607, 608 

slaughter houses and knacker’s yards, nature of, 66C 
the carriage of petiolriiiii, 672 ' 

use of tents, sheds and vans, 510 
woiking class lodging hoiist's, 5.19 

regulations as to new buildings which may be conlaiiiod in, 410 — 
421 

removal of oirciiders against, 398 
revocation vvhere unreasonable, 426 
severance where partly valid, 397 
ht.'itutory ijowoi'i of local aiitlioi itics as to, 388 
submission of [iroposed, to the llnnic Si'eretary, 392 
suspension of, i iidcr town planning selu'iiic, 42G 
■ultin tirpt, where held to be, 39.1, .191 
vv’ln 11 power to rn..ke, may be excicised, 388 
canal boat, nuMning of, 60.i 

boats, (Ml for ei'Tiiejit. of legal it uais as to 504 
iiispccLiuii of, 601 

I'oLice ol iiifeetioiis diseace on, r>rovision for, 501, .505 
pievoiition of dis, icc on, legulatu is for, .“>i)l 
registr.ilion wlicn used as a dwelling, 6l>3 
T< iiiiiv.il of infeeti'd person tioiu, .50.5" 

C.amI Monts Acts, expenses of cairying out the provisions of, how defrayed, 
50 1, 505 

cat bide of calcium, ninoont to be kept without licence, 573, 571 
conUitKMS as to keeping, 673 

piiuisions as to tcstnig petroleum do not apply to, 

ors 

carnage, meaning under tlic Petrolenni Act, 1881 576 

collai dwellings, Loudon, cnfoicement of •stataiinry piovisiotis iclntiag to, 507 
lesti It t loiH relating to, fiO.'i, 506 
rt'^triot ions iii to hdting or occupying, 50G 
coiiKMil woiks, inspeelioii ol, 112, 113 
ine.ining of, 40.5 

-» notice of change of ownership of, 411, 412 

picvcntion of tli>chiugc of noxious gases from, 410 
legistiation of. 111 

cdrtiflcatc, alkah or other woiks, for, application for, 411 

stamp duty on, 411 

insusceptibility to vacein.itKui, of, 478 
of vaccination, yienalty for signing false, 478 

transmisMoii to v.ieciiiating otllccr, 478, 179 
when 'medical prachtioner must give, 4 7 7 
postponement^ of vaccin.itiou, of, 4/7, 178 
right of dealc'r in petroleum to ch.illeiigt* .an otEeer’s, 57S 
certiorari, conviction or older relating to petroleum oUence not n^noved by, 
580 

provisional order not quashed on, 377 

when lying lu respect of on act done under the Public Health Acts, 
^ 370 

cbor^ing order, nature of owner's, 531 

right of owner executing works required by local authority to, 
^ , 630. 631 

*' Charity C,ommissioner>, agreement for use of existing libraries may be made 
* with, 687 

consent of, to acquisition of land by library authority, 
\ 687 

chemical manure works, meaning of, 404, 406 
chimney Are, offence of causing, 662 , 

chimneys. bye>laws may make proviaion as to, 418 
chlorine works, meaning of, 406 
, cholera, regulations as to preventing the spreading of, 464 
Citj of London, authority for rcgnlating advertisements in the, 398 
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City of London Corporation, as sanitary aiithoriLv, 37.**, 37 1 

to borrowing powers of, 3S(i 
library cxpoiiioa in, how dofi.i^'cd, 593 
cleansing, infected houso, of, 458, 459 
clocks, luaiutcnancc and repair of public, 502 
provision as part of buildings, 503 
111 pulilic pl.ices, 502 

clifsct .iccomijiod.itioa, as to dctinitiou of, 597, 598 
closing of buildings, byc-lawt, may provide foi, 420 

piovjsion in model byc-laus as to, 4^0 
order, appeals in respect of, 546 

as to uudergiouiid room, powers, 529 
d(‘lcrniiu.ition of, 529 

entry by owner not in posse >siun on delaiilt in compliance with, 
546 

notice of, 529 

j>ov\er of a local authority to make, 527, 528 
right of appeal of persons alleetcd by, 6 10 

rights of owner not in receipt ot rents and prolits as to, 515* 510 
cldtiics, dcstiuction of infected, 151, 452 

t'oiumissioiiers. aa a librarv .iiithoiitv, constitution of, 585, 58G 

of Scweis, I’ublie Jleallh Acts do not appl^ to, 305. 300^ 
coiiiiiion lodging house, Acts in which Lci m used, 509, 510 * 

bvc-laus lelatiiig to, 511 
cleansing with liinewash, 512 
conviction of kcefici of, rOeot of, 513 
dellnition of. .509, 510 

HKlLiiiies ni.idc before lir*ensi'ig in J.fuidon, 513, 514 
insjiectiou and 'iiijnov.il of, 5J I 
of, 512 

keeper of, legi^Liation of. .*H>, 511 
lodging house is not a, 507 
notice to be lixed on, 511 
regisLiation of, 510 
regulation lu the metro[)olis, 513 
rcpoi ta a,s to frecpientcrs of, pii)\i'.ion for, 513 
icsidenee of licensee in nu'ti opoiis, 51 I 
w.iLcr hUfiply to, provision lor, 512 
Oriiriinon Lodging Houses A<'l.s, adiiunisl lation in Loiulon, 514, 515 
compensation, injury cau:>od by town planning sehenie, loi, .“*1.1 
owner removing obstructive buildings, to, 533 
unhealthy area seliemos’, m je5.pei t oj, 511 
coiiiplaiiit, default of local authoril^' to exerci.-'U powers as to w orking* class 
dwellings, on, 537, 538 

sanit-'iry authority, by, as to nuisance ariaing from alU.iIi w’oi ks, 
414 

cuiiJimlsoiy jnirchase, land for Public liibruries Act, 1892, of, 550 

working class dwellings, of, order for, 539 
con/ll tiling order, scheme under the Housing of the Working ('l.isses Act, 1890 . 
620, 521 

eonslable, power to inspect ktiackei’.s yard, 560 

powers of seizure and arrest at knuckei’’s yaid, 500* 
continuing offence, against byc-law’s, 390 

existence of unauthorised work m.iy consiiliitc a, 42.5, 
426 

contributory nuisance action against several owners of ulk.ili woiks Ai respect 
of, 4li 

place, as to deffnition of, 381 - * 

conveniences, see sanutary conveniences. , * 

conviction, vaccination proceedings, in, may be for allcrnativo offence. 4S1» 
costs, inquiry as to working class dvvi'lling scheme, as to, 518 
Local Government Hoard inquiries, of, 375, 370 
provisional order, of, taxation of, 377 

^ power of Local (tovciii merit P^iard as to, 377 

vaccination officer, incurred by, payment of, 451 
county council, application for isohition hospital to, 436 

borrowing powers for purpose of isolation hospital, 441 , 

contribution by, to expenses of la 'ation hospital, 442 
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county council, dilty on application for isolation hospital, 436 

expenses o£ isolation hospital incurred by, how defrayed, '143 
may contribute to hospital of local authority, 431 
powers whca.*c rural authoiity fails to exercise its iiowers as to 
working class dwellings, 537, 533 
provision of sanatoria by, 444 
siinitary authorities, as. 373 

transfer of hospital to, payment of expenses of, 110 ' 

court, proceedings under iiic Public Health Acts may be taken in the, 
3G8 

court of quarter sessions, meaning of, 370 
cow-lioiJ'.cs, licensing in the metionolis, 508 
cows, isolation of tuberculous, in London, 401, 402 

London, ms]>ectiun whejc tuboiculusis suspected, 102 
slaughter of tubeiculoii'?, jnovjMon for, ‘1(;2 
cowsheds, notification of infectious dise.)i>e afleetjiig, 45'», 400 
customs poit, authority having supea vision of, 373 
dairies, ]n«>pcction wheio inf<*etaous ihsease atiribuixid to imllv, 400 
" notification of irifi'ctious disease alTccling, 459, 400 

dairy, meaning of, 4 Go, 401 

dairyman, liondou, noUec' as to tub*’ culoiis cows b 3 % 401 
meaning of, 508 

notification ot infectious disease 459, 400 
persona included in let in, 459 
dangerous buildings, definitum of owner of, 4 30 . 431 
demolition and repair of, 4.30. 431 
inapcetioii of, jiiovisioii foi, [>‘ 27 , r.2S 
order in lespccL of, how obtained, 4.31 
iiifrclious diboidcr, as to meaning of, 449 
d('claration, as to consoieiitious objection to vaccination, as lok 

470 

(Jc moliLion order, compliance wiLli, time foi, 530 
notice of, 530 
when may be made, 530 

distinct council, liability in respect of removal of horse refuse iiiul cli’.in-ing 
privies, 606 ! 

ni( ailing of, 5o8 

ditches, appeal by persoiih aggrieved by filling up fit, in mctiopolis, 012 
elesinsing oi ofieii>ive, poweis as b), Oil 
powers of metiopolitan samtjiry authorities as to, 012 
documents, under the I’liblic Hoallh Acts, .autheritifation of, 370, 371 

service of, 371 

ih-ainagc, buildings, of, provision in bye-laws for, 419, 4‘JO 

dvvclling-house, buildings not to bo used as, when other wlsc described in pi ins, 
425 

impiovemcut fund, formation by local authority, 522 
houses, cleansing of, power of s.aiiitary authorities as to, 0o8 
place, registration of CUual boat used as, 503 
caith closet, power to substitute water closet for, 597 

Ecclesiastical Cormuissioners, consent by, to acquisition of land by library 
authority, 687 

cndcII^c disease, regulatioijs to prevent the spread of a formuLibli*. 404, 
466 

epidemic disease, borrowing powers of local authorities in connection with, 
407 

• execution of regulations by local authority as to, 407 

regulation as to, powers, 464 

* to prevent the sj^re^d of a formidable, 406 

*' , supply of medicines in ease of, 408 

• “erection of new building,” limitation of meaning of, 416, 416 
establishment expenses, isolation hospital, of, nature of, 442 
exchange of land, local authority, by, for purposes of the Baths and Washhouses 
Acts, 493 

p<VfreT of library authority as to, 588 « 

fees, none payable to public vaccinator by parent, 479 
payable for revaccination if not inspected, 479 
, frllmonger, consent nece-'.sary to carry on trade of, 662 
fclunicfa, oifonces relating to knacker’s yard amounting to, 661 
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fines, alkali and other works, in respect of, rcco\cry anr> limitation of, 413 
fire appliances, arrau^'cments between local authorities as to common use of, 

f>CO 

parish and other local councils os to, 
561 

provision lu rural parishes, 661 • 

of, 619 

•brigade, operation outside local area, powcis, 619 
bye-laws for jjrcvontiou of, 4l(J — 118 
chiiniioj, oll'eiico of causing, 652 
expenses of extinguishing, how met, 660 
false aJaiin of. oirencc of, 652 
plugs, provision of, 648, 549 
powers of firemen and police in case of, 650 
provision in rur.al paiislies for extinguishment of, 6.60, 5.61 
fish curers, regulations .as to, in the metrojiolis, 607 
Folkestone, p-ai t incliisinii iii .Sandgate UiImii llTsliiel, .'J72 
foundations, bye-J.nvs may proMdc for huihling, 418 
fried fish, regulatinna .as to, in metropolis, 507 

fiuil, pickers' lodgings, provision of, power to make hyc-l.iws as to, OIG 
gas liquor works, nif'aning of, 405 

sup£)ly to batlis and w-aslihonses, provision for, 4 90, 497 , 

lodging houses, .610 

guardians of the poor, appointment of pnTilic vaccina I ors b\ , 171 

vaceiiiation officers hy, L73, 171 
conti.icts with pnl>lic vneein.ilor, eondiiiou of, 471, 172 
foes lel.ding to v.ieejnation p.'iid by, 470 

to be ji.iid to public v.'icciiiator bv, 172 
foimatioii oi v.aecmation dxstncls bv, 4 70 
p.Tsmr'iit of charges incuned by, out of wh.at fund, 470 
bupei \ iMoti of udmiiii.'.tiation ot Vaccination Acts by, 
109, 170 

gy:nii.'ii.iiims, byc-laws regulating, pow'er of autlioriLies as to, 692 

partml .idf>ption of Public Ijihranes Act, 1802. i elating to, .682 
power of local autliontios .is to piovisum of, 681 

autboiitv t<i close, extent of, 690, 691 
pro'! ision as to use of, 690 
of, 688 

rate, limitation of, 694 
sale by local autbontv, powers, 589 
harbour authority, execution of tlic Petroleum Acts by, 670 
meaning of, 671 

notice to, as to ship carrying petroleum. .671, 672 * 

moaning of, 671 

hawker, petroleum, of, piecaii lions to bo taken by, 677 

seizure and detention of petroleum m possession of, 679, 6.Si) 
hawking, nic.-iniug of petroleum for purpose of regulations tor, 670 

petJ oleum, of, licence must be consistcut with provisions relating to, 
676 

powers as to, 676, 676 

regulations governing the, 676, 677 , 

what constitutes, 575 

hides, destiiictioTi or conce.almcnl of, offence, of, 601 
hoardings, hyc-laws for the reguJation of, 398, 399 
fixing of, provision for, 401 

hceiisiug of advertisement, 400, 401 ' 

Home Secretary, subiniscion of proposed bye-laws to, .‘>92 
hop-pickers’ lodgings, provi.sion of, power to make bye-laws as to, Slu 
liorses, offence of killing sound, 661, 6«>2 , 

hospital committee, constitution of, 438 * 

contracts by, for ho.spital accominod.atiou, 4.39, 110 
decKsiun as to expenses at isolation hospital is final, 
412 

delegated powers of, 430 • 

expenses of, how defrayed, 443 
incorporation of, 438 

local authority as. 438, 439 , 

^ power to acquire land for purport' of hospital, 489 
provision of additional accommodation, powers, 439 
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hospit.il f’ninmitBfen, iccovcry of patient’s expenses by, H-i 443 
contribution 1 ) 3 ' county council to, powers, 431 
cost of ni iinl/'iiance in, may be remitted, -135 
dinlrict, inquiry into ncces<?itv for est-ilili,bincnt nf, 437 
order as to const ilution of, ‘1.57 
power of coiint, 3 ' council to v.iiv the area of, 437 
infections, may be provided, 433 

local fiuthonties may combine to ]>i ovule, 434 • 

inaiiitenancc of patient in, roeovorv of cost of, 431 
must l>e open to all poisons witlioiit distinction, 433 
negligence in respect of, liability of local authoiity as t--, 1.52 
provision by local authoi ity, 132 

under the Public Health Acts, 133, 434 
reception of sick from ships, 133 
removal of infected person to, 451 
house, definition of, 401, 402 

liability' of occupier to disinfect an infeclecl. 457 
ine.amng of. will lefeienee to inlt*clioiis disease. iTy.” 
jefusc, as distinguislicd liom tiade leluse, 005, OOi) 

h 3 ’o-la\\s .'is to jomov.al of, in urban ami itir.il districts, 003 
definition of, 508 
lemoval in nietTop,tli-. .OiI.S 

n I ban il ist i n‘ts, liOii 

hon<?es let iri lodgings, ln'e-lav\s for legulat 'i of. 507, 508 

natin" of b\e-1a\vs lo, iii and oiilt>irlc London, .508 
“ Iifiii^'es I('L in lodgings,” delin'lioii ol, 507 

Housing of the VV’oikiiJg Ofajiscfe Act, ]8!)0, an( horilitss having power lo execute, 

517, 530, 537 

expenses of. how defrajed, 511 
olJieiiii jef)ie«-ent ition for piiiposi’s 
of, meaning of, 517 
ecliMiie under, fonnnl.ition and 
cai lying out of, 5I8-“.i23 

housing of the working classes, oflle.ial repi<*'.v nt.d ion a.s to, natuio of, 518 

<)])f ration oi atalutes rcluling to, how ofTcolcd, 
51G, 517 

leMiluiion of local aiithonty .as to scheme in 
r« sport of 518, 5 IP 

ic'.ti lotions as lo oieolion of back to b.iek housi s 
for jiiirpoi-es of, 528 

JTonoing, Town Planning, ele Act, IPOP, closing order under, 527, 528 
incombustible niateiials, as to ineining of, 417 
•infecLcd licdding, destruction of, powcis, 451, 4.53 
child, not to atU'iid school, 153 
clothes, desliuctioii of, 451, 452 

liability on sending^ to the l.aundry, 451 
Jioiise, cleansing and disinfceting, 458, 459 

lialiility of occupier on le.i.ving, 157 

peihon letting without disinfecting, 4.57 

making false s(at« nient on li'tting, 457 
piovision of accommndaliuu for persons eornpelled to leave, 459 
, inilk, piohihition of supply of, 4GJ 

poison,, detention of, powers as to, 454, 455 

liability for engaging in an occiiiiation, trade, or business, 418, 
449 

exposure, 419 

of owner or driver of omnibus conveying, 453 
removal from canal boat, 605 
ship, 4,55 
to hospital, 464 

t.omporary accommodation, 455, 450 
things, liability of persona exposing, 449 
ship, li.abililv of poison in chaigc neglecting to signal, 4 GO 
ships, nat^ie of regulations as to, 1G5 
prevention of landing from, IbG 
vehicle, iiotiee required from owner of, 462, 453 
infcclioua cases, provision of ambulances for, 435 

disease, county council may contributo to hospitals ffir, 434 
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infectious disease, definition of, 436, 446, 4t6 • 

duty of dairyman where servants affected by, 459, 4G0 
liability of person suffering from, on tnbing out library 
books, 161 

notilication by medical practitioner, 418 

relatives and persons in attendance,* 417 
of, wlnm required, 440, 417 

Infectious Disease (Notification) Act, 1889, extent of application of, 417 

notice of adoption of, 41(> 
(Pievciition) Act, 1890, nielliod of adoption of. 'loO 
infect. uus disease, piovision of ]i-?t of scholars when ‘•cbool .ilU'Cled l>\, 1.51 
provisions whore attributed lo in; Ik, ICi) 
rogiilations for pievention of, on einal boats, 604 
diseases, list reipiiung notification, 14G 
lublM'-ti, liability on depositinq: in .Ohlipirs, 160, 1;5I 
injurious allection, compeii ,:itioa wJicrc caused t)v town plainiing selicme, 614 
inns, provision of public iiiin.ils in, 699 

inqtiiiies, yiowor of Lrical tJovei 'luieiit lio.aid to make, as to evooiilion of llio 
Vaeeiiialiori Acts, lt»9 • 

pouf.i^ oL Local Go\oiriinent Board as to, 375 
Liiquiiy, as to rieec'.sit^ lor (‘slablidiiiient ol i'>ol:itioii liOf^pital, 4.30, 437 

cclii iiu iii-dei tiic iloii*^!!!^ ol the VVoikinj: tfi.isscs Act, 189o 
51 S -523 


woilvi'ii;;- el'i>'s o./c*llinirs sebetne 547, 548 
costs of JiOcMl Govei nineril. lioairl. 3#*5, 375 
in.iv be licid as to jirojHjscd athi iiiM'nieMt b\(>-I,i\. , IiU) 
insaiiiliiiy sites, oreclioii oL b.ii'dinq iijn»o, jiroliibif ed, 120 
iii'.pection, alkali .'ind oUkm w-nki, poui i of in^pectois .i.> to, 112, 413 
public biiildinirs, <»f, piuvi*'i«jii for, 43 l> 
inspector, alkali and otber retiisb red uroks, oL obstruefion of, pen.illv. II2 
413 ■ » 1 ^ . 


I'orks, apjiointijient aiul duties of. 4 12 
knacker’s yar<K, of, itteiul.inci* at vaiil, 551‘, .'*50 
inspeotois, election .and duties ol, luider the '.n^Jitiiig and Wileliing Ael, IS.33 . 
o.'.O, 551 ^ 

, Loc il (lovernnieiit Boaid, of, jxnvcrs of, 373 
uisuianeo committecg, power to agtee with local authoiities for s.iiiatoi lUiu 
bfuu tits, I to 

insiiied jjei;.oiiH, proMsioii fm treatment in sanatoiia, JI"> 
mic-Ntments, loc;U .nut lionl ics, liy, natuie of auf lioi iscul 
ibolation hospital, aeqm'>itioii oC'j.iiid for jiiitfM!-,t‘ ol, 1 i'J 
.application to county council fm *3i) 

1)01 row iiiif pow. IS of I'oiiaty couiuij ioj purjioso of. 111 • 

cbaiyeslii [latu'ot*.. Ill 

cla'-si('i< ifioii ol i*\j)cij'Ch of. 412 

con-litidim ol lioopital coiiirnil L e in icspeet lo, J.‘!.S 
exceptional tiealnicnt in, pjov.-.()ii loi, til 
expenses of, liow' deiraved, 143 

uiijuiiy into iie<-e— ity for Gstabli^bmcnt oi J3i5, i.37 

in.inageiiiciit i-l, 440 

place ol I'stablislnncnt of, 4.35, 435 

power of loc.il antlioiity to transfei ho-.]nl.il foi ns* as, 11*) 
inovi.siun of addition.d accommodation, J.>9 
ambulances for, 440 
by eouiity eounciJ, 435 
ti'raining of nurses foi, 410 
joint boards, borrowing jiov.'urs of, 385 

power of lubon and ruial di^tiicts to form, .373 
com in ill (IS, formation by uiban and ruial di 3 tiic(&, 373 
hospital bo.ard, formation of, 431 * 

knacker, duty to keep register of amnia Is, TGI 
olfeiiees bj', jii'iiall.ies fojj 5GJ, 502 
knacker’s yard, definition of, ot’d, 50.3, 5G9 

iJispecUoii of, provision for, 669, 660 
* boiJiiiiG and .arrest by con.sLame at, 600 

licence requiied for keeping, 658 
notice to be affixed on, 559 

offences relating to, which amount to fcloQics, 561 
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kaackur’s y;iid, f>onaltiCH iii respect of keeping, 569, 5(50 

register of licences of, proviaion for keeping, 668 
registration and licensing of, 663 
in urban districts, 554 
time for killing or flaying at, 561 

land, acquisition and application for the piiiqjoscs of the Public Libraries Act, 
1892.. .650 

' for purposes of isolation hospital, 439 • 

reconstruction schemes, 631, 535 
the JMuseums and Qymnasiums Act, 1891... 
588 

working cl.ass dwellings, 538, 639 
on pulling down of obstructive building, 632 
appiopriation by local authorities for purposes of baths and washhouses, 
492, 493 

coni])ulsory piirchasi' for puriioscs of the Public Libraries Act, 1892... 
680 

ljurchase or mil ng foi putpo'-es of batlis and washhouses, powers, 
491 

sale or exchange by library authority, 588 

where acquired loi purpose ol woikmg class dwellings, 639, 610 
use for town planning scheme, 62H, 62 i 
laiindiy, liability on semling infected clc.Lhe-« to, 461 
lead dopo.sjt woiks, laeauing oL, 405 

legal proceedings, Public JleaiCh Acts, undt how prosecuted, 067, 368 

who may institute, 369 

library authoritieb, accoiiuLs of, keeping and audit of, 695, 696 
.icquisit ion ol l.nid by, powers, 5H7 
approjirialion ot larui by, 586, 587 
borrowing powei.s under Public Libraries Act. 691 
ijonsent requiiod on acquisition ol l.ind by, 687 
eonsritutioii of Ooinnnssionors as, 585, 586 
evpenses of, bow didi.ayed, 692, 593 
giaij(.s by lioaid of ISdiication to, 591, 59^ 
luspecliou and extracts from accounts of, when may lie 
made, 696 

leaMiig powers of 589 

powan to make .igi cement for use of existing libraiic.% 
587 

powers of, under tlic Public Inbraiies Act, 1892 .686 
riglit to charge, 589 
sale or exchange of land by, 688 
authority, meaning of, 581 

what IS the, 584, 58.5 

books, liability of infected person taking out, 451 
district, annexation of parisl\es to, 581 

dustricts, ugiecnient between .author ilie.s of, as to us,c of single library, 
589, 690 

efloct, of adoption of the Public Libraries Act, 1892, as 
to, 582 

expenses, City of London, in the, liow defrayed, 693 
. inetroiiolUau borough, in, how defrayed, 503 

provision of public, power ol local authorities as lo, 581 
rate, altcrntion oi removal of limitation of, 593, 694 
limitation of, 593 

LicoLco, appeal in respect of decision affecting pleasure boat, 581 
common lodging-house m the metropolis, of, 613, 514 
* exemption of petroleum spirit from, 574 

knacker's y^id, for, cancellation of, 558, 559 

grant and duration of 658 

penalty on keeping premises for receiving horses for slaughter without, 
569 

petroleum, validity and conditions of, 574, 576 
pleasure b9att<, for, power of local authority as to, ,680, 681 
refusal to grant to common lodging-bouso keeper in metropolis, rignta. 
613, 514 

required where swimming bath used for music or dancing, 198 
sky sign, for, provisions as to, 403 
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licence, slaughter-houso, for, refusal by local authority to convicted person, 557 

suspension or revocation of, 666, 667 
fllaughter-houses and knackers’ yards, of, by local authority, 655, 666 
storage of petroleum, for, 673 ^ 

licensee, petroleum, exemption on conviction of third party, 577 
lighting, boroughs and urbim districts, in, 662 
rural districts, in, 562 

limitation of time, proceedings m respect of vaccination, for, 485 
loans, repayment of, period for, 383, 384 
local area, meaning u£, 437 

authorities, application of money received on transfer of hospital to 
ho'^pltal committee, 4lU 
co-operafion for purpose of sanatoria, lit 
duty as to execution of epidemic regulation-?, Ii37 

to keej> register of common lodging-houses, 510 
cxjicnscs as to senmon's dwellings, liow deiiaved by, 615, 515 
ujdieallhy dwellings, obstructive buildings and 
reconstruction schemes, how defiayed, 536, 
630 

form of accounts and audit of, 387 

Inrmation of dw elling-lioiise iinjuovcnicnt fund by, 522* 
forinnlation and cairying oat of scheme as to unhealthy area, 
518—523 

liability in respect of ojders of the Local Government Board, 
378, 373 

on L'Ui're to e.iiM out :i town planning scheme, 
626. 527 

meaning of, under I’libhe Ifealtb x\ct‘' as, 372 
notice requjied lioni, as to woiUs .illecLing iiver.s or other 
watciways, 357 

power as to do i/ising and disinfcclnig of infectious lioucc, 
458, J53 

combine lo prevent sfiicad of epidemic iJis- 
eascs, 4t57 

public lodging-house, 509 

provi-ion of accommodation for poraous compelled to li’.ivo 
iiilocted dwellings, 469 

resolution of, as to scheme for unhealthy area, 618, 519 
restrietion as lo purposes of borrowing pow'crs, 383, 3H t 
anlhonty, meaning of, 3C4 

Local Government Board, as eeatial autJjority wi(!) tiv^pecL lo vaccination •bi.S 
dde/iniii.iti(Jii of matter^ bv llie, 511 
tului cement of Oj ders of, 377, 378 
e\]>on‘:cs of enftuceJ older of, Irihilitv for, 378. 3<9 
functions of, how perforuu'd, 371, 375 
inquiries by, powers, 376 

inquiiy and order by, as to scheme under tlic Jlo.i'.- 
ing of the Working Classes Act, 1890 .520, 521 

iiK-morial to, against expenses charged by loc ;1 
autluuity, 379, 380 * 

orders of, Ufect and publication, 37G 
power to certify for loan to defray expenses of 
c.iiiying out oidcis, 379 
make regulations as tri infccfed sh.ps, 465 
to pu'vmt the spread of 
foimidablc distjase^, 
466 

T.-iiy order as to establishmcAt of isola-t 
turn hospital, 438, 439 
pnwcis and duties of, 374 

as lo towni pl.maing icheines, 523 — 527 
with respect to vaci'iiuxtion, 468, 469 
* iniivisional order by, proceedings piclimiriary to 

376, 377 

sanction as to borrowing bv local authority, 382 
local rate, meaning of, ill ‘ ’ 

lodging-house, cori/mon lodging-house is not a, 607 
lodging-houses, bye-laws for the regulation of, 639 
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lodging houses, erection by local authority, olid 

inspection of, power of local aiiLliority, 539 
inanageiricnt and contiol of, 539 

provision of additional acconiiiiodation in connection with, 
640 

, supply of gas or water to, power of local authorities, 540 

LciiJon, as to di'liniiion o£, 591) * 

jsee metropolis. 

County CuLiticil, borrowing pow'ors of, 386 

powers at. to bye-laws relating to sanitary accom- 
modation, 60 L 
oileiKsivo trades, 565, 566 
in satiilary mattcis, 374 

J.oiifJon Gazette, publication of rogiila) ions as to infeclious diseases in, 466 
maintenance, ininent in hobjiital, t)f, recoveiy of cost of. 431 
icinibSion of I'osts ol ln»spjL.i!, jiowiTs, 'I3r) 

■ mandamus, onCorcenie’iiL of oitlers ot lajcal CJfjveiniiii’nt Itnaril by, 378 
manure, removal in nictrofxilis. 611 

Ilf ban tiisliiet', 611 

iii.i'.lor, in-'Miimg of, with icfererKi* to c*jntiol of hoii-.o, 158 

mi dieal efiicei, foes to, on vaccinating in .same houbo as biiiall-pox jiationt, 
473 

piaotitionor, noLihf* diuri rif infiMii us dl^oase by, 418 
vaccin.'iJioii by, 477 

medicinea, feiipply in eruse of cpulon'iic disease.^, 468 

mc-iiiorial ag.iiiibt o.\ ponses charged liy local aiiLIuuity, Imw addrosscal, 379, 
380 

iiiotiopoUs, collar dwellings in, pro\ ismus .ns to, 505, 506 
cle.nnsing of bUieis m ihe, 609, 610 

e'.\J*oll ^^5 of bx'al aiilhoniies rolritiiig to unhc.illhy dwellings, 
ob'.ttuel ivf‘ builtlings and jei'ousLi iiction bchemos, 535 
iiupiiiio'. nia<l(* bcloie giant of common loilging-liousc licence in 
the, 513, 51 1 

libiaiy o^p^•na(■s in. Ijow’^ payable, 593* 
licensing of common lodgiiig-lious(>H in the, 513 

cow-hoiiscs and .slaughlei -hou£>c« in the, 568, 6<>9 
list of olloiisr, (5 bu'.iii(“>''es 111 , .56n 

power of authoiitiCb as to luisun'ss causing cfTIuMn, 567, r)'‘iS 
to ontc‘r and eA..iiiiino s.iiiitary conveniences in the, tl'Jl 
provision as to ditches in the, 612 
, ofl'cnsiio li.a«l.’s in the, 505. 566 

of sanitary convcnnuccb lu the, 6o2, 603 
Tceoveiy of cxpcn.sc.s of cxaiuuung sanitary convenience's -i. 601, 
602 

xogul It ions as to fried fi,sh vciidois, fish cureis and rag jitio bone 
cloidors in the, 567 

jeuunal ol house refuse in flic, 600, 607 
- manure in tlu , 611 

sale of c<jll(('led lefusc in, powcr.s of samt.arv aulhonty, 607 
■ sauil.iiy eorv\ emenc es foi houses lu, 599, fioO 
;^^f'L'l’opo^^tan Anvlums licmid, sanilaiy powers of, 371 

lin t loijohlan boKnigh, expenses oi caiiyiiig the Baths and Washhouses Acta 
into c.xoculion, how p.xid, 190 

, boioiigh COUUC 1 J.S as fiaiiitary authoiilie.s, 373, 37-t 

urban authouties, 590 

c borjow mg powers of, 386, 387 

midwife, notice rcjuired lioforc pra^disiug a.'?, ISO 
, • prosccution.s in respect of, how regulated, 486 

use of title by uncertified person, pcn.alty, 485, 486 
niileh-cow, see cow. 

Uiilfc, list of source-^ of supply where infectious di.sease attributed to, 460 
London, prohibition of sale of subpected tuberculous, 463, 4i»l 
pibvision for sampling, 463 , 

prohibition of supply of, order for, 461 
sale of tubereulviua, in London, penalty, 463 
• withdrawal of order prohibiting supply of, 461 

nulkshops, noufication of infectious disca.so affecting, 459, 460 
mines, saving for, mdi r the Public Health Acts, 367 
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model bye-laws, os to new streets ami buildings, 417 
moi :,gage of rates by urban authority, 381, 38 "i 
form and regulation of, 385 
sewage \vorli.s, 380 

motor cars, exemption from licence of petroleum epiiit used for, fi74 • 
municipal borough, adoption of the Itaths and Wash b ousels Acts 487, 183 
muriate of unimuiiia works, meaning of, 40.> • ' 

mui latic acid gas, conipulijory corulcii',.xtioii nf, 107 

works, condensation of acid griscs in, piovision for, 4tit) 
meaning of, 405 

museum and gymnasium auLboiity, accounts of, pro\iuoiis relating to, oOii 
apptopri.itmn by urh.iii aiithoiity of I'vjsiniu', 58 J 
bye-laws legulating, power of ant Inuitics as to, o5)J 
power of lociiJ autIio..itJes as to provi'^ioii of, ii8l 
to close for repairs, 51/1 
piovisions as to use ot, 51)0 
late, limitation of, 591: 

■'.ale by local auth<nity, power**, 589 * 

JlLiacums and (ly innasuims Act, 1891, ace, motion of land for purpfVses of. 588 

adoption ot method of 582, oS-l- 
<‘\pefises under, provision for, 5t>5 
po\v< i ot local .lutli'iritie-^ ou adoption, 
588 

riii-'ic ar.d dancing, lie'‘ncc leipiircil wbeic '.wnnming bath list'd for. 498 
Na'inii.il Health insurance, luovision of sanitoiia ni coniu'eLi'»n willi. 4J3, 
I H 

na\igation riglihs, Public TTcalth \cts cl<) not apply lo, 307 

jicgl igeiice, liabililv at local authoiitv cinviug on a lio-pit.al ftir, 132 

new biiiidings, oieotiou ol, ajiphcalion f.t (be* ihiblic Ileallli Aitls to, 115, *10 

('ll Misiimuirv Site piohiiiiied, 120 
opi i.itions deemed to lx* llic ( icction of, 115. 110 
jii.iris o*', pio\isioii for deposit of, 421, 122 
poWt-J** ot lural anthonhc'i as to, 117 
iegnl.it ions winch rii.iy be* coijt.iiiieil m bvc-la\k's 
•illeot mg, 1 1 7— 12 1 
Plrnctniei, held to be, 118 
New (lort (Tslo of Wiglil^ as .in iiibari tiislncl, .372 
niti.itc an.l cliloiido of non woiks, ine.ining of, ld.5 
nil 1 1 C aeid woiks, meaning ol, 105 

notii'c, adoption ol the Public f.'bi.arics Act. 18!i2, on, o.S3 
ailived on common lodging-liou'-c, oil 

sl.aiJglili'r-ho'iscs. to be, 55(> • 

alteration ol v.ioeinai uei di-.1ints, on, 47d, 171 
ilS lo closing Ollier, .‘il'U 

new buildings, provision in bye-laws lor, 121, lL'2 
sliip cairyjiig pc' i oleum 571, 572 
.autlieiitioation ol, under Public ILealbb Acts, 37(h 371 
befoic t.ilviiig ]>ioceeding m respect of alk.ili or other works, 113 
bye-law ) legulating liailis and w.isliJiouscs, of, provision lor, 5<'0 
change of occupier of slaughter-house, of, 5.3ti, 557 

owaci.ship, of, of regibloiod work, 411, 412 * 
demolition order, of, 530 
infectious disease on canal boats, of, 505 

intention to adopt the Public Ifealth Acta Amendment Act, ISOO of, 
353, 3t)4 

ajiply lor older |)U(ting iii foice the Piihiu; fie ilth Acm 
A iueiiduieiifc Act, 1907, of, 3(iJ. 35.7 * 

prior to pulling down olfendiiig buddingg, necfSsity tor, 124 • 

requued as to works alTeeliiig rivns or other watei w’ays,' .3 (j7 « 

prior to practising as ’uidwjfe, 485 
resolution adopting tho l*ublio Jjil»r.irjes Act, 1892, of, 583 
service of, under Public ifealth Acts, 371 
Dotificatioii, diseases rcquunig, 44t) ^ 

Infectious disease, of, by d.iuvmcn, 159* 4fi0 

rohativcs .ami persons ni attendance, 
447 

when jequired, 4 40, 447 

wliftTC contract as to baths and wu.* hlmuscs is above JClOO 195 
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noxious and offensive gases, prevention of discharge, 407, 409, 410 
or offensive gas, what is included in toini, 406 
nuisance, action wheie contributory by owners of alkali and other works, 414 
alkali works, fiorn, jircvcntion of, 400 — 40'J 
•I arising from common com tuiences, bow dealt with, 005 
storage of petroleum, 570 

' complairrfc by sanitojy authority when arising from alkali .works, 

114 

examination of private sanitaiy convenience causing a, 004 
hospital must not cause, 132 

proceedings to restrain, may be taken by the Attorney-General, 610 
wheio arising from offensive trade, 563, 504 
provision of sanitary convi-iinnice must not constitute a, 004 
removal of obnoxious matU r causing, 010 

refuse or cle-ansing of privies must not eauoe a, GOO 
nurses, isolation hospital, for, provL>ion for training, 440, 441 
obnoxious matter, rernov- 1 and dispo-.Tl ot, duty as to, 010 

obstruction, officers under the riou^iing of the WoiJciiig Classes Act, 1890.. O.'iO 
petroleum officer, of, liability of dealer lu respect of, 578, 579 
obstiuctivii building, ajjpeal agaiiisl. order foi pulling down, 515 
meaning of, 532 

buildings, ac<iuisitioii of land rradered vaeant bv pulling doun, 
532 

compeii -ation to owner lOmoving, 533 
expenses of loeal authorities lu and out of tlie metio- 
polis, how dcfiaycd, 535. 530 
report and order as to, 532 

representation to local authority in respect of, 532 
oceupii'r, liability in respect of expenses of piovision of sanil.aiy aceoin- 
modatuin in metropolis, 000 

of fiueceeding, to meet defects in sanitary accommoda- 
tion, 001 

on leaving infected house, 457 

persons included in ti im under Infectious Disease (Notilication) 
Act, 1889 . 447 

ealo of uucoUcctx'd refuse by, m metropolis, 007 
olli'nces, baths and waslihou'^es, in relation to, 497 

production of libiaiy accounts, relating to Uie, 590 
iiuder the Public Libiaries Acts, 591, 592 
and see penalties. 

offensive ditchep, cleansing of, powers as to, Oil 
• taade, mii.s.inoe .iii^ing from, pxcvinlion of, 503, VAti 

trades, nature of business declaied to be, 5»W' 
penalties for offences arising from, 504 

power of autbontics in the metropoli.'i wheie caii'^-.ing 
idlliivia, 507 ■' 

piioision as to, in metropolis, 506 
piovisioiis 1 elating to. 653 — 570 
omnibus, conveyance of Inlectcd persons in, liability, 4 53 
order as to establishment of isolation hosi>ital, 437, 438 

/comiihlsory purchase of land for working class dwellings, for, procedure 
relating to, 510 — 54'8 

expenses of perlorming enforced, 378, 379 
loan to defray expenses of enforced, 379 
• Local GovcrniiK'ul Board, of, effect and pubheal ion of, 370 

enfoi cement of, 377, 378 
* under Public ircnlth Acts, authentication of, 370, 371 

seivicc of, 371 

I rcpliir or removal of private sanitary convonieucc, for, when made, 004 

overflow, sanitary convenience, from. Inability in respect of, 605 
overseer, liability in n-'^pect of private improvement expenses in rural dis- 
trict, 382 

owner, alkali woifcs,jDf, power to make special rules for guidance of workmen, 
410, 4U • 

dcfiniLions of, 400, 427, 428, 430, 431 
effect of dcflnitiou of, 428, 429 
or occupier, how sufficiently addressed, 371 

right to obtain charging order on executing worka required by local • 
authority, 530, 531 
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owner, rights where not in receipt of rents and profits and property afi^!cted‘ 
by closing order, 515 
pail-closet, definition of, 597, 598 
pniiifliu oil work*?, meaning of, 406 

parent, meaning of, 475 , 

p.U'isb, appoinlment of coninij.>6ionors for annexed, for library purposes, 

, 585 • ^ 

counciJs, as sanitary authorities, 373 
parishes, power to coiubiao under the Publie Libraries Act, 1892.. .581 
patients' expenses as a debt dne to the ho-pital coniiiultee. 443 

meaning of, with rcleienco to isolation hospital, ii2 
rccoveiy by hospital committee, ‘142, 413 
pa\iiig expenses, appeal against order for, how made, 379 
penal Lies, application under the Baths niid Wiishhonses Acts. 500 
continuing offonoe.a against bye-laws, for, 425, 42G 
fail me to prevent escape of noxious or offensne ga.s, 109 
liability in respect of infected h<mscs, 157 

of poisons in charge of infected ships to, 405 # 

neglect to limewii^h common JocIging-hriU’^e, on, 512 
oflcnecs ri’liiliiig to hyc-l.i%\s regulating advertisements, loO 
public lodging houses, 509 
sky Signs, 401 

the carnage of petroleum, for, 572, r»7.'l 
production of library acr(mrit-5, oOC 
power to impose, in byo-i iws, 389 
jiiovisioii foi, iiiider'l’Liblic Fabiafies Ai't'. 591 
recovery under b\ e-laws, 398 

the Public If call Ii Act, 3(57, 3l>8 
tuberculous cows, in resp -ct of, 401, 4(»2 
penalty, allowing public stands to be occupied bi^fore inspection, 4.30 
caijying on otlcnsive trade without consent, 5(J2, 553 
cojisLiucd as s-inglc under the Public Health Acts, 305 
daiiyinarra liability to, on failure to notify existence of infectious 
disease, 459 

cAr>oi>ure of infeetcd peison or tiling, on, 449 

failure of niidwiCo to give notice of intention to practi.se, 480 
to comply witli vaccination order, 4 82> 
eocdeiisf' .acid gases, on, 409 
jiioeiiio vaccination, on, 180 
jcniovo m.inuic when rcjuijed Oil 
fal-'c certifie.ite of vieeinalum. in iC'.pccL ol. 179 
ino< ulat.iiig porswn.s witJi .'.inaJI pox, i50 , 

kc( ping pctiojcuin without Iicoikt, 573 

liability in i''-<prct of Jetting or occupying cellar dwellings, 500 

of <'l(’j k of local aiJtboJily in ie'-]>ccl of moitgage rciri-tcr, 
386 

.sanitary authority in metropolis for neglect to remove 
I c fuse,, 007 

non-conipliaiice with oider of Hanitary aiithouiy m metropolis, 002 
nuisance aii::>iMg from alkali woiks, for, 408, 409 
obstruction of petroleum ollicer, for, 579 • 

oPence an -king from oJlciisivc trade, 564 

oJlcnces agaimst regulations as to oflfensivc tradi's in Ihe meiropolis, 
500, 50? 

relating to hawking of petroleum .57 7 « 

sLuighlei -bouses 550. n'n 

on owner or driver of 'iiiected public vehicle neglecting# to giro * 
notice, 452, 453 # 

u.se of unlicensed advcrli-aemcnt hoarding, for, 401 • , 

“peison," meaning under Advertising btalions (Riting) Act-, 1889. ,.401 
petition, est.ablishraent of isolation hospital, for, HO 
petiolruni. Acts regulating the transit, storage ami sale of, 670 
amount which may be kept without licence, 573 
hp 7 >aratus for to.sting, form of, 578 * 

authorities entrusted with the execution of provisions relating 
to, 670 

bye-laws as to carnage of, in ships, 572 ' ' 

certificate of officer as to, right of dealer to challenge. 578 
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pclru)tMim dijulur, liability for exponsca of testing, 578 

obatriictiog olliccr taking aainples of, 678, 
679 

exemption of licenaeo on conviction of third party for offence 
^ relating to, 577 

extended ajixjlication of statutory provisions relating to, 670, 571 
hawking of, what constitutes, 576 
labelling of vcftsela carrying, 672, 573 
" licence, appeal against refusal to grant, 574 

moaning of, 570, 676 

mixture, quantity which may he kept without licence, 571 
notice as to ship carrying, 571, 572 
jjenolty for offences rel.itiiig to hawking of, 577 
power to h.iwk, 57B, 576 

precautions to be taken by dialer in, 576, 577 
regulations govei lung Ibc hawking of, 576. 577 
R.Liiipling and testing, xhomsiou for, 577, 578 
,> sr.'iich foi and seizure <tf, poweis, 579 

siMzurc Sind tie! ention of h.iwker, 579, 580 
hpiiiL, exeniptioii from iit.eiice, 571 
stdiage f.l, licotice requiied for, 573 
Mibstance.s wilhm tin- Act rolati ig to, 571 
suiniuajy piuceedu.g.s in iCspccL ii* <.)ffcncos lelatnig to 580 
PieiJC acid woi'ks, uieaniiig of, J('5 

plans, approval or dis.ipjuoval of, by local authoritv, 122, 423 

buildings not to be used as dwelluigs if oLheiwise desci ibed ui de- 
posited, 425 

coinnicncenicnt of building after appnjval, tune limit for, 121 
new buildings, of, piovisionfor depo>it of, 421, 122 
ictentiou of deposited, by local aulhoiity, 425 
jdatfoinis, cmislruei ion of, provision as to, 430 

plea'^ule boats, extended powers of local iiiiUionticjs .is to licensing of, 580, 
581 

licensing by local authoiities, 580 
poIic«', powers ol, 111 cjiso of fire, 550 
jiorl sauitaiy authorities, adininistTativc area of, 373 

boi rowing powers of, .386 
jtoi table structure, as a temi)oraiy budding, 127 
jjieiinses, meaning of, 371 

piivate iiiiprovcnient exx^eusus, borrowing x>o\vcrs of urban aiitboiity for jjur- 

pose of, 384 

, giant of renlcharge by loc.d aulhojjiy in re- 

spect of, 381 

XJower of luraJ district council as to, 382 
urban auibonty iucuj 'ing, 381 

privy accommodation, pow’ers of saiiiiary authority w^erc insuffii-ient, 596, 597 
piovision in bouses lu metropolis, 599, 600 
proceedings, alkali and otbei works, in respect of, 113 

dischaig" ot <iwner of aJkali or other woiks.from, 113, 414 
neglect to xjrocure vaccination, for, defence, 180, 181 
I’ublic Dealt h Acts, under, how prosecuted, 367, 368 
' nut, quashed for want of form, 370 

whrrc local Act is in force, 370 

nho may -nstitute under llic Tiiblic Health Acts, 369 
jirovisipnal oiders, costs power of Local Government Hoard as to, 377 
pnhnunaiy proceedings before making, 376, 377 
^ revocation and amendment of, 377 

submission for conliimal ion, 377 
public balixng, byc-laN\a regulating, poweis as to, 500, 601 
clocks, see clock 

convenience, con^int necessary to erection of, 603 
conveniences, primsiou and maintcnaucc of, 598, 599 
in ractropohs, 602, 603 

conveyance, dAinrection after o.irrying infected x^crsoii or corpse, 452 
meaning of, 452 

notice required from owner of mfected, 452 
‘ Public Health Ai Is \ mend meat Act, 1890, adopt lou by urban or rural council, 

SC3 

method of adoption of, 363, 364 
« 
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rnblic Health Acts Amendment Act, 19U7, how declared to he in force within 

a district, 364, 365 
order putting into force, contents 
of, 3G1, 365 

“ Public TTcalth Acts,” Acts referred to by the c.\prcs£>LOU, 361, 363 
Public Hcaltii Acts, appeal by person aggrieved by rate or order under, 
369 

boilics and places not affected by, 3G5, 307 

b^e-Jaws made undoi the, 390 — 391 * 

construction of, 365 

extent of ajiplioatuui of provisions of, 362, 303 
provision of hospitals under, 433, -l.M 
rcco-vciy of penalties under, 367, 303 
saving for mines and metal woiks under the, 307 
seope of tlic, 301, 302 

who may inslitiiic pi oreedings under the, 309 
public houses, provision of public urinaU in, 599 

Public Libiaiics Act, 1S92, acquisition of hind for purpospg oi, powers, 586 

adoption by a rural paii«;h, 58,1 
coiuliiiiation of aulborilirs under, 581 
ell Oft t'f adoption of, 582 
extent of di^tiict adoidirig, 582 “ 

iuan:igcuu-nt ol instilutions iimler Ihe, 589 
method ol adoption of, 5S2, 581 
I r‘i,^jlut.ioii in ad>)ption of, 583 
AcL«, Fan low mg powei.s of Jiln.ii> .lutFioi ilies under, 594 
expenses nndei how defraycfl, 592, 593 
limil.iijon ol I ate Jor piiiposes ol, 593 
pnblie lilii.iries, p<iw('r of Joeil aiitlioiit los as to iiroviMon ol, 531 
lodging house, Aet reenlating, 508 
di'fiinLum of, 5o8 

ponaliK's ini ollenees lel.iting to, 509 
pouei of local aullioritics as to, 509 
ri'gistialion of, 508, 509 
lesujctions os to user, 508 

rchorts, provision oL me.ans of ingress and egress, 129, 430 
vaccinator, allowances to, 473 

appoiutniGiit of, 1G9, 471 
assuslanec fiom, not paiochral relief, 4 79 
contiacts with, coiidiLif>ns rif, 4 71, 172 
default in giving notice t)v, not .i defence, 18.1 
fees ol, vvliieh must bii dis.il lowed, 172 ^ 

pay.iFjle U», 172 

]yui[ili to be used liy, nature of, 477 

jieghHit of, may be defence to non-eoiniiliancc witli oidcr, 
483, 484 

no foe jiayable to, for vart mation or certificate, 479 
not .T, servant of the guardians, 47 1 
jicrforiniincc of duties, 472 
qualification of, 47 J 

vaccination by, 470 * 

▼chicle, *fc public conveyance. 

Public Works Loan lloaid, powers to make loau^> for purposes of woikiug 
class dwellings, 511 

Commissionejs, power to make Joans foi ljbr-*iv purposes, 

59."> 

to local j^ut hoi .tics, * 
384 

pulling down, rccovciy of cxpenjcs of 429 • ^ 

tcmpoiary buildings, o^, powers, 12 7, 428 
quarter sessions, appeal to, from couit of surniiMiy jiiii'diciion, 369 
rag and bone dcalcjs, regulations as to, in the eiei ropolis, 567 
ragflnek. provisions applicable to metropolis as io, 570 
f relating to sale of, 664, 5G.5 • 

railway companies, provision of working class dwellings b}', 510 
rate, libr.ary expenses, for, limitation of, 693. 594 
museums oi gymuasiums, for, limitation ui, 594 
ratepayer, right to inspect pioposcd byc-laws, 3!**’ 
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rales, mortgage by urban authority of, 384, 385 

receiver of, lu default of repayment of loan, 385 
repayment of interest and loan out of, 386 
transfer of mortgage of, 385, 386 
receives, when appointed, of mortgaged rates, 385 

reconstruction sememes, acquisition of lands for purposes of, 535, 536 

• • expenses of local authoj-itics in and out of the metro- 

polis as to, 535, 536 
resolution for and notice of, 534 
right to appc.il in respect of, 545, 510 
sanctioning of, 531 
wlien may be made, 633, 531 

refuse, liability of sanitary authorities to lemove trade, G05 
moaning of house and street, 668 
removal in the metiopolis, 568 

of house, outside metropolis, 606 
Bale of collected, in me 'ropoli*?, f>o\voi nl s.initiiiy authority, 6n7 
• iiiban di.-'incls, tt<)8 

uncollecfed b 3 ' oecupier in metroiiolis, 007 
register of niorlga'jres, duty of local aiithoiiiy as to, 385, 386 
icgistcred works, ii'itiee ot ch i''gc of ownership of, 411, 412 
registration, alkali, sclicduled, eeinont or sinelruiL; works, 111 
canal boat, of, when used as a dwellii 603 
common lodging houses^ of, 510 
keeper of common lodging lioiise, of, 510, Bll 
public lodging hou^c, of, 508, 500 
slniigliter lioii'sea in urban dK*-l.iiels, of. 551 
rcntcliai’gos, gia it bv local authoiitv iii respect of private impiovcuients, 
381 ‘ 

lepaymcnt of loans, peiiods for, 383, 381 

i-cports, common lodging house fiequenteis, as to, provision for, 513 
residence, meaning of, 371 

resolution, adoption of the rublic lleaUh Acts Amendment Act, 1800, bv', 363, 
364 

resliairit of trade, juvalidity of byc-laws in lestraint of, 396, 397 
levaoeiuation, fee payable for, if not inspected, 479 
loofs, new buildings, of, provision in byc-laws for, 418 
lural authorities, uic'ining of, 372 

authority, pavinont of expenses incurred by, m execution of tlie Puldic 
ilealth Acts, 381, 382 
powers .IS to new buildings, 117 

•iistJict council, adoption of Public Health .-Vets' Amendment Act, 181/0, bv, 
363, 36 I- 

investment with iiouers under the Public fJi'alth Acta 
Ainendnieut Act, 1890 361 

power to levy a private improvement rate, 383 
wh.it 19 cornprisi'd in a, 372 

paiish, adoption of the lliths and W.a-hhnusc.s Acts in, 483 
T'ubljc Libranei Act. 1892, by, 583 
executing anihoritv of the Baths and Washhouses Acts in, 488. 
489 

safety of buildings, provi ions relating hi, 129, 4.31 

sale, museum or gymnasium, of, power of loc.d authoiity as to, 589 

of land, by local aiulionty for purposes of the Baths and Washhouses 
« Acts, 193 

pow’er of lihi.iry authoritj^ as to, 588 
utrtKecssary baths and washhouses, of, powers of local authorities, 493, 

• * 494 

sairatona, co-dpcration of IiumI authorities for purpose of, 114 
grants m .aid of, 1 13, 444 
provision hy counu council, 414 
treatment for insured persons in, 4 45 

saeatorium benefit, powy of insurance committees to agree with local authori- 
ties as to, 44S * 

piovision by local authority, 434 
Sandg'ite Urban District, part inclusion of Folkestone in, 373 
‘ san'^tary uccouimodation, power of authority where insufficient, 690, 597 

provision outside metropolis, 596 * 

( 64 ) 



Index. 


PUBLIC ItlSALTII AND LOCAL ADMINISTRATION— 

sauitaij accommodation, question as to type of, is for the Local Oovernment 

Board, 59S 

unlawful construction in metropolis, liability, 602 
Snnitaiy Acts, definition of, 382, 388 
samtaiy aiitJ»oiiUes, Acts dealing with, 362 

cleansing of dwellings may be required by, 605 
cumplaxnt by, as to nuisance arising from alkali wojrks, 414 
county and parish councils as, 373 

duty as to offensive ditches in metropolis, 612 * 

street cleansing in metropolis, 609, GIO 
to provide dram from alkali works, 408 
enforcement of oidcis by, in metropolis, 602 
extent to which Public Health Acts relate to, 362 
meaning of, relating to alkali woiks, 406 
metropolitan areas, m, 373, 374 

notice of infectious disease on canal boat to be given to, 
o05 

power as to alkali woiks, 406 • 

of cntiy 111 mctiopolis, 601 

on non-com jdiancc with order to provide saiii- 
laiy aeconiinodation, 600 
to make tiyi“-l,i\\s in the metropolis, 601 ' 
where piivy accommodation is insulllcicnt, .">96, a'J7 
removal of horse I’efiiso by, in metropolis, 606, C07 
sale of collected lefn^e by, in metiopuJis, 6o7 
eonvenicncc, as to definition of. 6i)t 

conviMucnccs, I)\e-la\\s Tegul.inng, poweis of saintar^’^ aiithoiily as to, 

^ 603 

cleansing by div.fiiet eoiinciK, 606 
dam.iging in iru tiopoli'', j'enally, OO.'J 
cxperisea of exaiuming m mctioiiolis, recovery of, 001, 
602 

f.iiiltv constiuction in metropolis causing a nuisance, 
liahilifv, 0«)u 

im propel use in metropolis, pcmill}^ for, 603 
insanitaiy condition in metropolis, penalty, 603 
nuisance must not be constituted by provision of, 601 
ovc'tllow from, liability in rcspo/*t of, 605 
poNvei to enter a^id examine, in metropolis, 601 
ptovifcion for bouses in ineti opolis, 699, 600 
in bve-Ia« s f>ii, I2i> 

metropo'is, 602, 603 , 

lepaii or remov.il of private, when order made for, COl 
suitability of place for, 603 

sanitation, bye-laws for piomoLion of, m new bnilrlingv', 416' -118 
scheduled w<nk, nicainng relating to alkali woik"", 404 
works, insjicction of, 412, 413 

7 )revention of discharge of noxious gases in, 109, 410 
schf-me, Houses of the Woiking Classes Act, 1890, uudei, formulation and cairy- 
ing tlirougli of, 618 — 623 

under the lltmsiiig, Town Planning etc., Act, 1909 .823 — 527 
uchool, closure of public elementary, provision for, 463 
infected cliild not to attend, 46,3 

provision of list of scholars where infectious disease 0 i..eiir 3 in, 461 
science, provision of scliools for, 681 • 

Pcillv Isles as an urban distiict, 372 

s' aiucn’s dwellings, nature of bye-laws as to, in Tamdon, 616 • " 

lodgings, expen'ses of local authorities as to, how defrayed, 616, 616 
making of bye-laws as to, in I.ondon, 515 • , 

ficaw'ced, removal of accumulation of, 6l0 

Secretary of State, power to declare the Public Health Acts Amendment Act, 
1907, to bo in force, 30 1 
powers as to petroleum licence, 675 
* submission of advertisement I>v(^-law8 to the, 399, 400 

byc-laws to, 392 

“ sent by post,” judicial interpretation of expresMon, 372 

service by post of documents under Public Health Acts, time of, 371, 372 * * 

sewage works,, mortgage of, powers, 386 
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sheds, byc-laws regiilating the use of, 516 
ship, deniiitiou m Petroleum Act, 187J . 671 

liability of captain for medical officer’s fees for attendance on, 467, 468 
peison in charge of infected, on neglect to signal, 466 
nature of regulations us to infected, 465 
^fenalLy for oiTcticc as to carnage of petroleum by, 573 
prevention of i^andlng from infected, 466 
reception of sick from, 433 
* lemoval of infected persons fiom, 455 

Sinking fund, duty of local authoiity borrowing as to, 383 
sky sign, deliuitiori of, 401, 402 

things included and not included in term, 401 — 103 
sky signs, licence for, uhen becoming void, 403 
licensing of, 403 

penalties for offences relating to, 4<H 
prohibition of use of, extent of, 403 
removal of offending, 404 
, things lield to he, 403 

slaughter house, dcl'initiou of, 569 

licensing by local authority, 555, 556 
ill the metropolis, 568, 569 
notice lequiicd on change of occui>jcr of, 556, 557 
to be affixed on, 556 

suspension oi revocation of lieccc fm, piowers .is to, 557 
houses, piovisioii and management of, 553 

fui regulation in urban districts, 553, 551 
registration and iKcusiiig of, 553 
in uiban districts, 554 

** slaiighteicr o’ cattle or hoises,” uicaiiing of, 565 

sloji-eloset, as to dcliniliun of, 597, 598 

ftinail pox, inoculating persons wuh, os an olTcnce, 450 

umieeoss.iiy cxjiosuro of jicrsou suffering with, offence, J 19 
smelting works, inspection of, 412, 413 
meaning of, 400 

uotieo of change of ownership of, 411, 413 
provontioi) of di-vehargc of noxious gaso^ fiorn, 110 
TCgistrataoii of, 411 

soaji-boiler, conncut nccoesury to cairy on tiado of, 562 

special patient’s expense'', as a debt due to the hospital commit lee. 113 

isolation hospital, m, meaning of, 442 
Stands, construction of public, provision for, 430 

street cleansing, metropolis, in, duty of sanitaiv autlioiities as to, 6fi9, 610 
power of urban district couiifila as to, 60b, 609 
moaniog of, 102 
refuse, as to definition of, 609 
meaning of, 508 
icmoval in tl>e metropolis, 568 

streets, eainage- of offensive matt<;r tbioiigh, bye-laws as to, 609 
structuj.'il expenses, isolatiqji hospital, of, nature of, 442 
“ sufficient water supply and sewer,” as to definition of, 597, 598 
sulphate of anmioiiia woiks, meaning of, 405 
sulphide works, meaning of, 405 
sulplio-cyanide works, meaning of, 405 

sulphuric acid woiks, condensation of gases in, provision for, 400 
iius'ining of, 401: 

Summary Jurisdiction Acts, application to proceedings under the Ilaths anil 
„ Washhouses Acts, 500 

, vaccination proceedings, 485 

"summorv jurtsdictiou, appeal from court of, under the Public Health Acts, 

" 309 

con'll itution of court of, under Petroleum Act, 1871... 
580 

bwimmmg bath, licence where used for music and dancing, 498 

use foi* gymnasium or other healthful exercise, 497 
moc t.iug place, 497, 498 

tallow-melter, consent necessary to carry on trade of, 662 
• ifur works, meaning of, 406 ' 

tempoiary buildings, approval by local authority, 427 
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temporary buildings, exceptions relating to, 427 

pciialticjs in respect of, 427, 428 
tents, bye-laws regulating the use of, 516 

testj ug of petroleum, form of apparatus prescribed for, 578 

liability of dealer for expenses of, 578 * 

piovision for sampling and, 577, 578 

Tli.iraes Coii'.iji valors, saving clause in Public llc.'iltb (Loudon) Aot, 18DI, 
relating to, 306 ^ 

town planmug seherne, approval of, 521, 523 

aulhoi'itics to cxi cule, 523 
compensation for iniury caused by, 543 
cb oiMons as to couLiavcntiou of. 314 
enfoK'ciiient, diifv of defaulting li>cal authority as to, 
320. 527 

execution of work and .lequisitioTi of land for, 520 

expenses ol, how del rayed, 527 

inspection of draft by inteiested paities, 513 

land in le.siuef of which, may be made, 52.3? 524 

objection to, how made, 512, 543 

])rovisions of, 525 520 

right of local .ml hoi ilj'' where property ificrea.-?fd in 
value by, 513 , 

s.il.isf action of Local Govcruinent Board .is to necessity 
lor, 524 

trade refuse, as distingiiishoil fiorn house lefiise. 005, 006 

liability ot .sanilary .'mthoi itic'- to remove, 603 
lianslej of nioilga</<j of lalcs. loim ol, 385, 3S0 
Li i|je-builcr, tonseiit nee<’s-'arv to caiiy on tiadc of, 562 
tiiiieiculous cows, liondon, notice r'fiuuod as to 461 

piovi'-ami .is to. 401 402 
hlauglilm of, piovision for, 402 
iniJk, liondoii, p< nalty on sale ol, 163 

inilk suspected as being, 464 
prohibition of suiijily of suspected, 163, 464 
uiideigiound room, cloMiig oider in lospect ot, powers, 529 

Muiit.'iry convc'nieiicc&, fiower to piovide, how obtaineil, 59S 
unhealthy are.i, loimnlation and carrying out of scheme as to, 518—523 
opeiation of statutes aflccting, 510, 517 
le.'.olutiou declamig aie.i to be an, proeediue, 518, 511) 
schciucs, compensaium in respect ol, 314 
dwell ing-Iioubos, exjicijNes of loe.'il iiuf horitic.s as to, in .and out of 
the rnetiopoJj.s, liow defrayed, 3.33, 53(i 
inspeetiou ot, pi o vision for, 527, 528 
urban unlhoi itie.s, mc.aiiing of, 372 

power to make bye-laws as to removal of house refuse, 
60S 

authority, hoiiowing powers for purpo-ses of private improvement ex- 
penses, 384 

power on incurring piivatc improvement cviiensos, 381 

to appropri.itc land as a liln.iiy aulhontv, 580, 
587 - 

district, meaning of, 582 

what 1.S coinpjised in an, 372 
distiicts, adoption of J3aths and Washhouses Acts by, 488 

sale of collected refuse in, 608 • 

urinals, provision in inn.s and other public place*! 300 

of public, 598, 599 • 

vaccinated persons, duty of clerk to sanitary authority to keep list of, 179, 

vaccination, Acts containing the law relating to, 468 
by public vaccinator, duty as to, 4 76 
ceitilicate of insiiMjeptibilily to, 178 

pastponement of, wlun^to be given, 477, 478 
succe.ssful, 477 * 

compulsory and optional revaccination, 475 

conscientious b€*lii*f as to prejujiieial cffcct.s of, os cause ^or 
exemption, 473, 476 * 

defences to proceedings for neglect to procure, 480, 481 . 
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vaccination districts. Alteration of, notice of, 470, 471 
for [nation of, 470, 471 

duty of paicnt or person having custody of cliild as to, 476 
efficient performance of, provision for, 469 

expenses of execution of the Acts relating to, iiayment of, 
‘ 470 

limiUtioq. of time for proceedings in respect of, 485 
' Loeal Government Board as central authority with respect to, 

* 468 

ri<‘glcct of parent to secure, penalty, 480 
not parocnial rtiliof when by public vaccinator, 479 
officer, costs and legal expenses of, payment of, 484 
duty to take proceedings against offenders, 480 
fees pa^’ublc to, 474 
performance of duties, 474 
tiausmission of certilicate to, 47S, 479 
officers, aijpojntinent by guaidians, 473, 474 
^ districts of, 471 

order for, penalty for non-coinplianco, 483 

where child under fourteen years, 481, 4S‘2 
trcalmeiit. of p^^^^o^le^'^ lu respect of iion-eompliajice with. 
485 

person in same house as small pox iiationfc, of, feevs to medical 
offioor on, 473 

jiowcoa of Local Oorernment TJoaid with respect to, 408. 

toy 

inohibition of repeated prosecutions on failure to secure, 484 
register, duty of officer to keep, 474 

se-aiching and fees payable on, 174 
stations, power of the Boaid of Trade to a[>i>oirit, 170, 477 
supei vision by guardians of the pool of the execution of Acts 
relating to, 469, 470 
summons, hcaiing of the, 482, 48.3 
Tans, byc-laws legulatmg the use of, 516 
Venetian red woilS, meaning of, 405 

ventilation, bye-laws os to building may provide for, 419 
\crmuious pcisous, clcuusmg oi, provi'%ioii for, 501, 602 

exiionh(» of providiiig means oi cleansing, how derrnyecl, 
502 

use of cleansing apparatus by, no dusipialificaf ion, 5(12 
veterin.Try surgeon, cxamin.ition of infected animals b>, 400 

inspection of susiieclcd f ut-eieiiloiis cows in LoihIoti by, 
402 

w'.alis. provision in bye-laws as to eon^ti nction of, 118 
War Office, Public Health Acts do not apply to, 305, ,'JGO 
v/aslihouses, see baths and wasliliouscs. 
water-closet, as to definition of, 597, 598 

power to substitute for earth or other closet, 597 
provision in metropolis, 599, 600 
of eaith or, 590 

supply, common bulging-house, for, 612 

• discontinuance in metropolis, liability, 602 
iprovision for, 111 case of fiic, 548. 549 
lodging-houses, 640 

to baths and washhouses, i>rovi,sion for, 496, 497 
working cfa'JS dwellings, accjnisition of land for the purpose of, 538, 539 
. bon owing powers for purposes of, 641, 512 

conipulsory purchase of land for puipose.s of, pnhlica- 
tioii and confirmation of, 547, 6J8 
contiol of bye-laws regulating, 548 
default by local authority to exercise powers relating 
to, 537, 538 

ereciion of lodging-houses as, 539 
erder for compulsory purchase of lands for, sub- 
miftvion and form of, 646, 647 
provision by railway and other companies, 540 

of additional accommodation in connection 
with, B40 
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w^orking class dwellings, statutorj power for, proyiSion of, 03G 
classes, dcflnition of, 638 

housing of, see housing of ihe working classes, 
works, local authorities, by, affecting other bodies, wJien may be proceeded 

with, 367 

notice required as to when affectifig rivers or 
^ other waterways. 3(^7 

zinc works, meaning of, 406 ' ^ 

EAILWAYS AND CANALS, 

abandoiimcMit, railway company, by, before commencing work, 772 

of, oancellatioii of bonds and return of deposits on, 776 
corapenaation payable on, 776 

I'omplauit to Board of Trade as to decision regar.V 
ing, 773 

on application of judgment creditors, 773 
proccduic at meeting of shatchuldera nece.ssaTy to, 
772, 773 

when Boaid of Trade has no power to order. 774: 
consent of shareholders necessary to, 772 
spr'Cial Act necos.sary to authorise, 776, 777 
iinnceessarv or derelict c.uial, of, 791, 792 • 

\\arraint ot, po^vera of Board of Trade prior 1o is.suc of, 771 
access, coMstruei ion of moms of, between land and tidal wafers, 674 
light of owiK'r of sevcicd hind to, 669 

accident, compcMs:ii ion foi , ap2ioin< nieiit of arbifrator to defeimine amount of, 
762, 753 

occid'emts, inquiry or invest igatioii into cause of, by Boaid of Tr.ido, 718, 719 
inspection of railways as to contravention of iiilos for iirevention 
of, 739 

notice to Board of Trade as to, 717, 718 

ulion occiiuing m authorised works, 719, 
750 

inlcs for prevention of, power of Board of Tiadc as to, 760 
accommodation v\ork, c.uistmctiou hv can.il company, 781 

of, when not necesssaiy, 067 
lands icquiTcd for nature of, 666 
limitation of time foi beginning, (>72 
poMi'r of railw.iv company whcic insunicii'nt, 072 
provi.sion for gales, ..tiles and lenci’s in respect of, 670 
where cios'.ing an, 696, 696 

remeiTv foi iioii-jieifoiinancc of agreement ^dating to, 
666, ‘ 667 

sottleinent of dilTercnccs as to and mirorccmeiit of com- 
pletion, 6G7, G68 
works included in term, 6G8 

accounts, alteration of returns and, of railway comjiany by Board of Trade, GM 
bond to seeme the kiMqinig of, 610 
d. -fault in lerideiing letinns and, penalties?, <>13 
delivery of annual ab'-'liaot by railway comjianv, 611 
faics, of, duty of r.'ilv\ay company to keep, (Jld 
form m which financial, to be. delivered, 611 — 0-13 
general duty of railway company as to, Gil 
inspection of railway^ company’s, 640 
nature of returns to be made by railway company m, 644 
penalties recoverable from railway company on failure to keep, 611, 
rendered to the registrar of companies, to be, GJ3 
security given by railway company as to the kecjpiiig of, GIO ’ 
signature and date of returns and, G13 » 

Acts of Parliament, enfoiceincnt against railway companv, 710, 711 
additional capital, railway cumiiany, of, how .inlhoribcd, »l32, 633 
powers, how obtained by railway company, 630, 637 
address ^book, shareholders’, keeping of, 640, 6J7 
adjoining owners, rights on deviation by company, 650, 661 
agreement, between railway companies as to running powcis, validity of, 701 
agiiculturol land, damage by spaiks to crops or, company's liability for, 7?7 
amalgamated company, definition of, 707 

Amalgamating Act, effect on Acts relating to dissolved company, 707, 708 
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Ani.i Igauiating Act, purposes and definition of, 707 
uxiialgaoiation, arbitralio'i proceedings not affected by, 709 

books and documents relating to shares of dissolved company, 
validity on, 710 

^ completion of authorised woiks on, 709 

* outstanding contracts relating to land on, 70S 

^ construQtion of special Act as to, in icbpi'Cl of purcli.isc or coip 

pfMisation money, 708, 709 

continuance in force of bye-laws of dissolved companj' on, 710 
cflccts on coiitiacts, obligations and liabilities of dissolved com- 
pany, 708 

documentary evidence of dissolved company, 710 
existing agreements as to running powcis, 702 
legal proceedings not afTccted by, 709 

liability of dissolved ccjiniianv’s officers to account on, 709, 710 
position of servants of the compaiiv on, 710 
itcuveiy of unpaid calls on, 7 JO 

resolutions of diSiOlrcd company icmainiiig in fence on, 7lu 

iiglit of action, oiitoicoincut after, 709 

saiiotion m'ccssaiy, 700 

b:.viiig of rights and claiirs on, 711 

tolls as alTeotod by, 700 

trans-Cer of debts, tolls and duties of dissolved company on, 708 
vesting of propel ty i>ri, 707 

annoyance, when ccmipanv inav be lialile for temporary, 725 

annual icturiis, cxpomJituie, of, to lie made by laiJway company, fi I i 

appeal, as to decision of Railway and f’anal Commisbion, Iieaiing of, 7<>9 

to 1 louse of fjOid^, 
when lying, 7fj.‘{ <'f>4 
wlitm lying, 702, 703 

order foi restoration of rolling stock distrained upon, 017 
costs of, tiom Older of Hailwav and Onnal CommisMoii, 700, 70J 
oidcis of Railway and C.iiial Coiiimihbion, from, 7o9 
quaiter session.^, to, fiom order of justices, 730 
approaches to bridges, 050, G57 
arbitration, agreement to refer to, effect of, 710 

oustei of juii'.dietion of the eouit by agreement to refer to, 710, 
717 

procedure on a refertuicc to, 718 
proceedings, aw.iid in, ruituie of, 718 
costs in, 7JS 

wJierc one party not a railway comp>riv, 
739 

evidciirc in, 718 

not alfectcd bv amalgamation, 7d9 
roferonce to Ilaihv ay and Can.al Oouitmssioncis in Imu of, 718, 719 
settlement of di'.pufcs by, 700 
arbitrator, appointment bv Hoaid of Tiade, 739 
of new,-7l7 

to dcceiminc coinpcusatiou p.iyablc for Occident, 75?, 

^ Tr-i 

potvers of new, 717 
remuneration of IJo.ard of Trade, 739 
revocation of appujiitincnt of, 717 
\Vhcu reference to a single, 717 
arbitratois, jurisdiction of Coimnissioiiers as, 754 
•arches, Curj'.U notion of, 058, 0 .'j 9 
arTp.ugcmuut, hcheme of, assent required to, 709 

^ • bctuf*!i railway company and creditors, 708, 709 

confirrn.'ition and enrolment of, 770 
notification in the Gazstte, 771 
arrest, without warrant, for ollences relating to railways, 736 
attachment, power of Railway and Canal Commission to issue writ of, 761 
Attorney-General, piocccdifigs by, jgaiust railway company, 710, 7*11 

time limit for, 741 

audience, before Railway and Canal Commisbioners, 700 
airditor, power of Board of Trade to appoint an, 646 

relation of railway comji.iny’s auditors to Board of Ti ado's, CJ5, 61G 
auditors, duties on auditing railway company's accounts, <115 
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auditors, qualification of, (145 

authorised works, must be leasonub'v necessary, G54 
mature of, €54, 056 

notice of accidents occurring on, 74D, 750 
purposes of, €63 « 

substitution by certificate of Hoard of Trade, 744^ 
award, arbitration prooeednigs, lu, effect of, 718 • ^ 

tune for making, 718 

balance sheets, when prepared, 644 

bays, coii>ent necessary to construction of works over, 073 

lioard of Agriculture, consent to charge on ouiicr's land of subscriptions to 
railway oompiimy, 031 

Trade, .ihandonnient, when may not be ordered by, 774 
application by proinot^is of railway to, 034 
appointment ofaibitraior by, 739 

auditor by, in lubhtion to railway company's 
auditors, 615, Oib 

inspccloifc of company's allairs by, GKJ 
lailways by, 738 
umpire by, 739 

aulbcrilication of acts of the, 741 

ccilifK'iite by, to Altoriicy-Oencial of ch fault by r,iilway com- 
pany, 710, 741 

of, ulu-n neccs'i.iTy to lease bv lailw.iv cumpanv, 
711 

eon:-ciit of, ncce-.'^aiy to vvoiks on or o\er seashore, bays or 
navigable ri\r*ii, 67.i 
contiol o£ canal by the, 791 

cojiics oL accounts and iftuins to he deliveicd to, 613 
costs of aj)]ilieat ion to, foi jnirposes «[ an inqiiiiy, 710 
diaciotion as to ab.indoniuoul in, 7 73, 77 1 

datv as to inquiry into hours of cmployiiieiit of railway scr- 
viLill s, 73 1 . 732 

effect of documents signc'd h\ officers of the, 711 
inquiiY bv, as to c.iasc of accident, conduct and i) 0 \\ers as to. 
748," 719 

investigation into cause o£ aecideiit on authoiiscd works bv, 
750 

notice of accidents to be given to, 7'17, 748 

power to alter account-s and rctuins ol railw.ay company, pro- 
ccclmo (» 1 t 

make Older in lieu of lules for iirovcetion of acci- 
dc'iiti-, 751, 7.'>2 

oidiT .nddilionul seeuiitv, 032, 033 
postpone the opcniJig Ol n lailwav. 713 
powers as to al*.indonmont [uior (o j .--iie of n iii'int, 771 

application bv railways coiiqj.iny fui additional 
powers, 0,‘'iS 

byc'-laws of rr.ilwav company, 72S 
differences ansing on coiisLruetiou of r.ailwav, 
74 1 

epc'cd of trams over level eiosMiig-,, €96 
sysU-m of signaK .and points, 093 « 

use of electric Lractian, 097 
on complaint as to abandonment of r'idway, 773 
report to, by canal company intending stoppage, 781 
settlement of disputes betucen traders and* radway com- 
panies by, 746 

fct.HuLory and transferred powers of, 7!tH ^ 

siilmiission of schedule to, ol rates and charges to, 746 
bond, power of railw'ay company to borrow 'jn, 632 

borrowed money, prioiitv of security issued by railway corajiany for, C33, 034 
borrowing powers, canal company, of, 786, 7S7j 

lailway company, of, oveicisc of, 632 

must be provided for by st.Kutc, OS' 
brakes, passenger tiains. on, regulations as t'>, 692, 693 

Totm ns to be made by company as to, 093 ^ , 

bruneb railway, construction of, provisions as to, 681, 682 
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biarjcli railway, place for making communication for, 683 
railways, private, facilities for junctions of, G83 
bridge, os a “ building," 656 

carriage of line over mam road or highway by, 655, 666 
copstruction and nia intern ance by canal company, 781 
dimensions where carrying Jnie over a road, 657, 668 
^fencing and dimensions of, where carrying road over railway, 658 ' 

^ headway of footpath under, 658 

inclusion in accommodation work, 668 
movable, duty of railway company as to, 690, 697 
over mil way, 658 
road, (557 

provisions where earned over navigable tidal waters, 659 
substitution for dangerous crossmg on api»Iication of company, 661, 662 
level crossing, apportionment of expense, 061 

power of JJojird of Trade to order, 661 
width of, where crossing narrow road, 658, 659 
« navigable fadal uater, 669 

buildings, construction of nece‘«',:iry, powers, 679, 680 
byc-laws, ciual coinjjanv, of. control by IJoaid of Tiade, 787. 788 

dissolved company, of, coiitmua tcc in force on ainalgainatiun, 710 
railway, cITectiveness of, 730 

onCorceiiicnt of regulations by, 7‘Jl. 
how proved, 728 
jieiialLy £ov bieaeli fif. 730 
power of Hoard of Ti.ule as to, 728 
regulation of carnage of explosives by, 730 
servants’ conduct b\ , 731 
tiaflic on stoiini ve^'-els by, 730 
scaling and publioalioii of, 729, 730 
c.ills, rt’cnvery of imp. ml, oii amalgamation, 710 
canal, abandonnwiit of unnecessary or deiebct, 792 
company, acquisition of lands by, 780, 781 

authority lU'cessary to accept lease o£ canal when a railway 
company, 786 

boiiowirig jiviwors of, ''86, 787 

byo-laws of, control by llo.ird of 'I’radc, 787, 788 
duty as to stoppage of c.inal, 781 
to licensees, 782, 783 
capital of, Mibsciipdons to, 780 
constitution fif, 779, 780 

construction and in.iiritennnco of bjiJgc.s by, 781 
establishment of clearing cystcin by, 788 
execution oL wxnks bv, '781 
liability in losiiect of speci.il constables, 793 
to fence, 781, 782 
lepaii, 783 
meaning of, 782 
natiiic of sliruos’iii, 780 

power to agieo with lailway company, 787 
, * become a earner, 785 

Icaa: tolls and duties, 785, 786 

prohibition again.st application of funds of railway comp.my 
to, 780 

• reference of dilTercnces with, to Railway and Canal Com- 
mission, 791 

rcturn.s to be niadc by, 780 
right to sujiport in, i81 
^ use tow iiig path, 781 

rights and liabilities as common carriers, 785 
as to toll-'' .ind charges, 788, 789 
use of water, 781 

sanction of agreement with r.iilway company, 787 
traffic provisions ntfecting, 789 
responsibilities oE, 785 
control by Hoard of Trade, 791 

' liibllrt^ of railway company owning or managing a, 783, 78 
ou interfering with tiie navigation of a, 78:1 
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canal, meaning^ of, 785 , 

police, appointment and powers of, 793 

liability for offences against, 793, 794 
canals, summary procedure for protection in London, 782, 783 
capital, power of railway compiuiy to raise, 030, 032, 033 

rediietion on abandonment of part of railway, 770 , 

carnages, brakes on, refiinis lo be m.ide a.s to, 093 , 

liability of owners for damage causeti b^', 092 
xegistiataon of, 091 

regulations as to eonstruotion and conditions of. 091 
unlawful use of, 091 

use of impropeily loadciJ, liability, 091, 692 
earrier, power of caii.al company to lie .a. 785 
c.ifUi', fencing of r.ailway for pToleetnin of, 070, 671 

provision of wateitng places for, by lailwai’^ company, 071, 072 
eeritr.al oflice of Ti.Qilway .and t’an.il t'onnni.ssioii, 7.53 

<'oitific.ato, Board of Trade, of additioiinl eapit.il ninv be :iiU hoi i^^ed In, 0.32, 0.33 

as ibo «-|ii‘eifil Act, 020 

to .addition.al powei^ eOect ol, 030— 03S 
coiistrucliou oI r.iilw.iv , 741- 
v.-iri.ilion of tolls. 717 

cause foi action b^ A ttoi nov-tn’iiei ;il, rif, 74(>, 
741 

const met ion of i ad way under. (521 
ineoipoi atiori oJ (M.in-cn Ai'ts in 

etiiiijia 'ly In, 02‘i. 02fi 

opeiatioii of, OJ."; 
jnoeednie lietou* i>siic, 023, 02 1 
.sill I"- til lit ion of ant lini isi‘(l \\oik. I>\ 711 

justices, of, iia to errot in depusited plans, 019 
crrtiornrt, proceedings of Hailwai and f’.innl (Niminission not removed by, 704 
removal of inoecedings t>v, when g'.inUd, 730 
eliaigcs, rai[w.a 3 '- eniupanv, ol, bow lj\('d, 0.J5 

register of, given b^' wav ot .seeuiity liy railw'.ay comp.anv, duty .as 
to, 032 

iiglit ol eanal coiiip.aiiv as to, 788, 789 
rirrnl.ars, po\v« r to issue lo vb.ireholders, 030 
<l'‘.iiing eoinniittee, eoiio-tatution of, 713 

ilocuments of, v.alidify and .service of, 715 
elect loji of cliairmnij of, 714 
cxpdises of liow jjjud, 714 
funds of, 714 

meeting of, jirovision f«»r, 71.3, 714 
minutes of prorcedmgs of, c'JlVot as evidence, 71.” 
rci'overy of sums due by, 71 1, 71,5 
ropresciilatioii on, 713 

.seeictafy ami Ire.oiurei of, appnintiiii'nt of, n 1 
system, e.st.al)lisbiTient by canal company, 788 
nature of, 713 
parties to, 713 

sctlleineiit of que.stions as to arconnts and contributions under, 
714 

closing lionrs. Tcfroshiuent rooms exempt in respetjf- of ret,trietioris as to, 098 

Caiiumissioner, dusqu.alific.aiioji of, 753 

common eai rier, liability of r.nhvay eorapany .as, 719 

eommunicat ion, establish niont between seveicd lands, lialulity of r.ailway rom- 
pojiy as to, COS, 009 

guard, willi, provision for, 002 • 

communications, provision for gates, stiles and fences in respect of, 070 
right to construct with railway, 081, 085 j 

cross railway pending making. 669 
compensation, abandonment of railway, on, .assos.smont of, 776, 770 

lights of persons entitled, 77«> 

accident on railway, for, apnoyitmcnt of arbitrator, 752, 753 
claims for, against railway company, procedure, 733 
liability of company to pay, for injury, extent of, 723 
payable to owner where land severed by railway, 60S 
right of company to pay in lespect of mines and mineral'?. 68.5 
security for p.aymcnt of, for lr,mpoT.a.ry oceupation of 1aiid.c, 677 
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compensation, tempoia^y occupation of lands, for, 678 
use of piivate ro.tds by company, for, 67G 
competition, agi cements to avoid, 712, 713 

complaint, Boaj-d of Trade, to, os to unrcasonablei charges, 747 

Railway and C’anal Commission, to, procedure on, 756 — 758 
completiqp, accommodation works, of, enforcement of, 6G7, 668 
conipnlsory purchiusc, right of owner where land severed by railway, 603 
conlLriuatioii Older, as te UbC of electric traction, when necessary, 697 , 

couSLniction, budge in substitution for level crossing, apportionment of ex- 
licnsc, 661 

deposit ol esliinate of cost of, with Board of Trade, 621 
duty of company where alteinatiic methods of execution open, 
725 

Tjondori Building Act not applicable to railway, 681 
nicaiiiiig of railway with reteiencc to, 680 
pi (-cautions to be taken duiiiig, 724, 725 
railway, of, dilfeiencca arising a-> to. how settled, 744 
provisions relnling to, 617, (548 

t rights of coiiip.'my after coiniih'Lion ot i. ill way as to, 630 

contractor as to payint-nt for, 765 
roadway over level ciossiiig, ol, 66 1 
siding', or biancli railw^ay-?. of, 681 
undo! certitie.itc of Ihiaid of Ti.idc, 6*1 1 
use of piivaLc roads during, 671, 675 
contract, acquisition oi land ior railway, 024 

ns to the use of llie railway c ••nijiauy’s land, when ultra 620, 630 

breach consequent on rule for prevention of ac^cidents, ptovi^ion fur, 
i52, 753 

contractors, iighLs as to payment for construction, 707 
conti.icts, clh cL of wai rant of abandonment on company’-., 774, 775 
costa, appeal from rtailwav arnl (’anal Oominiosion, of, 760, 76,1 

apjdication to Bo.ud of Tiadc for purposes of an Miquiiy, of, 710 
aibiLr.ition proceedings, in, 718 

u In-re one party not a railway company, 739 
award and taxation by tlio ILuIwav and Canal Oominis.-sioii, 761 
di''pulcs betvve<-n eompaniC'S, ot, jjower ot (Joinini'.sioneis as to, 761 
iJKiui:y as t,o iiilos foi prevention of accidents, ct, 751 
])(m(-i of Railway and Canal Coiiums'.Kjiiers to award, 760 
ccunsol, appearance beiore Railway and t’anal Cotnrni-.sion, 759 — 761 
o’l ajipeal from Railway and Canal Comnii'.sion, 763 
Com t of Apfieal, ajipeul ftoni deci-iiou ol ILiilwav land Canal Commission to, 763 
creditors, ar i angenK-n(s by rnihvay com]»any'- with. 768 
Cl ops, liability of comi)an3' for dam.igc caused by sparks to, 727 
Clown, acquisition of laihv.ivs by the, 623, 624 

dtnntnjt' feasant, right of coinpaiiv to distiaiii on an engine in rc'-poct of, 72 j 
dain.ige, liability of owru rs of engines or carnages for, 692 
dam.igea, awaid bv Jtailw.iy and Canal (’ominis.sioii, poweis 756 
ol, in iiddnioii to peii.dty, 735, 736 
claims for, ag.un t. railw-iy company, pna cdurc. 7.33 
cntoi cement of oi der-against i.iihvay coinp.iny as to, 733 
luiisdicUon of justices as to, under Railways riaiises Consolidation 
Act, 14f45 .732, 733 

dangerous pi'operty, coinpauv’s liaiiilitjr for, 727, 728 
1u-e.s, leiiio-vul fiom prccmcls of line, 698 
debenture stock, issue by' r.nlw.iy comjiaiiy, 633 
, rate of inteicst jiayablc on, 634 
dcf'laration. indoisomcnt on si-cniity given by railway company, 634 
» d''ferri-d prdinary stock of i.ulway company, restrictions on i«isuc, 630 
doJtJgation, slatutoiy powers not subject to, without authority, 703, 704 
deposit of iijonej, ajiplieation on abandoument oi winding up of railway cotn- 
' pany, 77-4, 776, 7 78 

plans and section, 618 

deviation, as to gradients, tunnels or other works, limitation for, 652, 653 
tunnel or viatluct, rights of company as to, 652 
construction skirting jiublic navigable tidal river or clianiLcl, consent 
required, 674 

limits of lateral, from deposited plans, 650 
* •« nature of, how measuicd, <550 
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dfviatiou, notice of nitondodj duty o£ comjiiuiy /i,s Ic, 0.11, 653 
rights of mlioinipg owners SiB. to, 650, ^tiol 
vert leal icsUictions as to, CCl 

di'.put^, between traders and railway company, sotlleinent of, 710 
settlement by aibilratiou, 700 

dissolution, i.iilwiiy conijiajiy, of, petition for, 777, 778 ^ 

distiL‘>-.s, pioteet'ori of rolling slock fioui, 017 •, 

r.iihv.iy company 'fi riglit of. for damage Jeastant, TUH / 
loeoveiy ot damages awaided against milway comp.iiiyr 7.13 
penalty by, ag.aiist the public, 736 
diversion of Toad«», power of rail\\a\ eonipany as to, 663 
dividends, inionni, p<m<‘r of i.ulwa^ comjj.uiy to jiin , 611 

raah\.iy I'unipajiv, ot, provisions relating to, 630, 631. 616 
dociinient.s, etleet when* M^ned by otlli-eis of the lloiud of Tiade, 711 
eervioc on railway company, 741 
duly, tliaigeable on ii.us'^cnger f.iies,, (>3‘.) 

:i.ssessnieiit of, 6.39 

eleetiic traction, eoiifii malinii older ns to, when ui*<’e'<-.:ii \ , 697 

exeiMition of slatiilory ])i‘ovi.sions by ISo.iitl of Tyide. 698 
ordeis by lJ(>..nd ol Tiade as to ine of, O'.)? 
jiilo', .ind icgul.it ions J.s to application for ordci icbiting to, 
61)7, <»9S 

eii'orgeriey. eiiliy on la,iHK in ea'-e of, powin^, 07S , 

J'bn|/Irn eih’ lii.ibilitv Ael, 1880, ladw.iy i onip.aiiy''' b.ibility uinJer, 730, 731 
engine, dul v of rail\v.iv (ompany on cori^tiiicl mg, 73(5, 727 
Jiabilitv of piiiate, to dislie-is, 723 

Use 0.1 line wntliont eext'/u.ite of cuiiip.iri_) , penalty, (590, 691 
engiiieenrig \\(uk>. meniiMig of, <',.”>2 
('iigiru’'., .i|)jirov.il by company before um* on line, 690 

eoii'uiupljon ot suu'ke by, provisions .a.s to, 690 
linbilily of owiieih foi damages, 693 

spa 1 k^ Cioin, when i.iihvny eoinpany m.iv !>e l-abl'' m respect of, 726 
evidence, aclmissibililj* of dotuinents signed by ollli’er,-. of (be r.o.ird of Tiade 
n.s, 711 

.‘11 bitrataon proceedings, in, ]io\v taken, 71S 
do( mneiitvs signed by ('oniinisvnoner a^, 763 
K.iilwiy .and Canal Commi.ssion, before how given, 769 
e\eeu(jon, extent to winch railway comjrany pioti'i’ted Viv, 7h6 

j»ro(e.ction of rolling stixik and pri'pcily of inilway ( ompany fiom. 
76,6 

lAjieiiment.s to f.xcilitate the making ,'f nilivs to pievent accidents, 761 
('\]do>ivc fog signals, keeping of, imvAers as to, 693 
esplusisi-j, r.arriage of, 699, 73') 

f. iie, aeeoimt of, dutv of i.iilway conifiany to kei p, 650 * 

.avoiding iiaviTiejit. of. ofTonee of, 737 
duty on p.'i.-<seiigcr, 039 
eseiiijilion tioin duly, extrilt of, 639 
me.uring of, 639 

felonic.-, offences .against railwav.s arnoniitnig to 737 
.as t .0 e.an.als .amounting to. 791 
fence, liiidge earrving in.ad over lailvvay, 66,*^ 

eommnnieation ovar railway of, duty of eurnpai^ as In, 6.'0 

land tempor.arilv u-^cd, of, 077 

Jiabilily of e.-inal eonip.anv .as to. 781, 782 

n.Tfnrc of oblig.ition of r.ailw.ay compain as to, 660, 670, 671 
Ore, liability of company where canned by spaik.', 727 ^ 

fog signals,' keeping of, powers as to, 693 
footpath, headway where carried under a bridge, 66.8 
“ foreign trucks, no obligation on company to ex.-unine, 693* * 

forfeiture, pioeedurc relating to penalties and, 735, 72?C 
fnglitencd animals, extent of liability for damage caused by, 72.6* 

g. 'is pipes, power to alter the position of. 679 

substitution of, duty os to, 679 
supply, penalty on interruption of, 679 
gatekqpper, erection of lodge for, at level cifissing, 660 
gate.s, defective fastening, 663 

employment of person to open and shut at level cro.ssine, 694 
erection where railwaj'^ crosses road by level crossing, 660 • 
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gulcb, niclubion in accommodation works, 668 
lands toinpriramy used, provision of, 677 
open at level ciOo'^iiig, cflcct of, 694 

provision of, on communication between aovered lauds, 670 
iviicrc land temporarily used, 677 
gauge, , provisions rclaliug to, 686, C87 
genital meeting, when to be held, 644 
goocfsi carnage by railway coinpiuiy, 034, 635 
giadieiit, roads under or over bridges, of, 659 
guard, oonimumoation witli. proviMon foi, 692 
liandrails, provision of, 66i 

highway, duty of company eioshing on a level, 662, 063 

level crossing over, when othi'r than a jiuhlic caniafre ro.ul, 662 
line ciossing main road a imblic, con&lruclion ot, O.-).!, OriO 
piovisioii o± screens on, wheie danger apprehended, 6S7 
hours of ciiiploj iiiemt, railway servanli^, of, inquiry into, 731, 732 
1 Louse of lainls, apjieal as to dcci'“ion of llaihvay jjid C.iii.il tioiinnission, to, 
wlien Ijnng, 763, 764 
"inekicied plane,” meaniiig of, 682 

indiel.ible nuis.ince, inteifcrencc wiMi road by ladw’ay company as an, 665 
injunct ton, openin'' ot ladway ic'.slrained by, 7 13 

liovki-r of U.iihva3 ' thI Canal CoijiiMis-,ion (o js-^ue, Till 
itquiy, liability oi v^oinp.iny to pay coiojM'iK-alion Cor, extent of, 723 
irnpust., inspector of Hoard of Tr.i'lc as i-^essor at, 749 
inquiiy, Hoard of Trade, b\', as to cause accidents, 748, 719 
by person ap/ioirited by Hoard r»f Tiade, 739, 74t) 
making of iii'r's to prevent aocifleni s, as to, 751 
ri'poifc by inspector of rcMilt of, 749 
inspection, compari.v’s atTairs, of, jiioceduio relating to, 616 

deposit plans and sections, ot, nglibs as to, <>19, 6t50 
ord<*rs for po-.lponcnient of oi»ening of railway after, 7 13 
jnsiiLctoro, Company’s ^illairs, of, appointment Iw Hoaid of Trade, ()16 

power wheie, appointed bv' llie Hoard of 
Trade, (>16 

railways, of, appointment by Hoard of Trade, 738 
powers of, 738, 739 

intfiesl., rale pajoable on debenture stock, 634 

interim dividend, power of railway conipanj' to pay, 641, C15 

irininction, isowcr of Itailw-ay and Canal (Join mission to order, 758, 
759 

infra vires, acts of railway company which are, 628, 629 

joint eonimittcG, appoint moiit in lesptv't of working agrot'rn'Uit,-!, 70r, 

judgment ciedilors, appointment of manager on application i 7 766 

power to order abaedoninerit of railway on applieat ion < f, 
773 

right to appointment of a receiver, 7l't5, 766 
junctions between railways, constritetion of, 684 

ei eel lull of signals and convemeiiees at, 684, 685 
light laiHvajs, with, how to be made, 685 
rc&tiieled powers of eompanico as to, 684 
land, acquisition by I'anal company, powers 780, 781 

of, for purpo'-c of ad'litional st it ions, 680 
cojTst ruction of moans of access between tidal wa'cis and. 67 4 
contract by irulwaj' company use contrary to powers, efioet of, 629, 630 
for aequi-sitiou of, by railway company, 624 
oritry>-in case of urgency, power of Board of Trade .o-s to, 078 
r'xtent of railway companjr’s right to purchase, 630 
fcri -ing and provision of gates where temporarily oceupircl, 677 
liability and oliligations of company with regard tn use of, 725 
nature of. 'vthere required for accommodation works, 666 
obligation of railway company m re.spect of severed, 668 
power to compel company to purchase, 677, 678 
procedure on olij'cetion to occupation of, 676, 677 
right of owner lu respect of severed, 668 ^ 

way of owner of severed, over communications, 669 
Bale where acquired by abandoned company, 776 
temporary possession by company, provision for, 675, 676 
* working- of, for purpose of materials’, manner of, 677 
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lateial deviation, piovisiona relating to, 660, 651 * 

lease, ruilwaj company, by, covenants in, 711 

effect of, 712 

reasonable facilities to bo provided by, 713 • 

statutory authority necessary, 714 
wlicn Board of Trade’s certidcatc ncco^ai'y to, 711 
leasing powers, canal companies, of, 785, 786 ^ t- 

legal pioceodings, clearing coinmittco, by, parties tif, 716 j/’ 

lessees, canal company, fiom, powers anil liabilities of, 786 jT 

level ciosbirig, common law duly of railway company as to, 662, 603 
coinpafi3''s duty as to conduct of tialhc over, 6J>6 
construction of roadway over, 661 
duty of persons employed at, 09t 
ejection of gates whore road crossed by, 660 
over highway other than a public carriage road, provisions as to, 
(562 


nunri roads near stations or sliunting ojjcrations, provisions 
as to, 696 

provision as to, when an accommodation work, (JDS 
for safety at, (59 1 
of lodges for gatckeci>crs at, 660 
where over ways other than mam ways, 694, (i95 
substiLiit.ioa of bridge for, on application of company, 661, 663 

power of Board of Ti.ido as to, 661 

licence, refreshment room<^, for, 698 

icstaurant cats, for, n.i(uti5 <ir, (598 
licensees use of company's ]uenps(*’? fn', wJien plying for hire, 721 
light railwav.’, lunctioiis with, how made, 685 
lights, dutj' to exhibit on construction of works, 673 
limitation of tunc, for rcquiiing accominod.ition works, (572 

proceedings against railway company for, 7t1 
line, construction of, over main roads and ]>ublic highways, 650, 057 
Lloyd’s bond, a-s security for money mlvanccd to railway company, nglita 
under, 632 

local ti.illic, moaning with reference to working agreement, 701 
I/oiidon Building Act, not applicable to railways, 681 

protection of canals m, procedure as to, 7S2, 783 
magistrates, ouster of iiirisdiction on charge of trcsjiass, 723 
mails, carnage of, duty of railway companv as tf>, 700 
main road, con&tiuctiou of lino crossing, 655, G56 

crossings over, when near stations or shunting operations, 696 
nature of, 665 

safety at level crossing over, provision for, (591 
manager, discharge of, 676 

poison gener.alJy appointed on apfilieation of judgment credit nr, 766 
right of judgment creditor to appoint, of a railway undertaking, 705, 


maps, deposit on making application to Bi>jrd of Trade, 624 
materials, working of lands for purpose of, 677 
meetings, ordinary general, when to be h<’'d, 614 
milestones, absence of, effect on company right to toll^ 687 
obligation to provide, 687 
military forces, carnage by railway comt'any, 699 

mines and minerals, limit of distance of workings from railway where compen- 
sation paid, 685 

limited interest of railway roiiipany iu, 685 ‘ 
no right of 8upj»ort from, unless purchased, 683 
• Tight of companv where improperly worked,*? 686 tmr 

to work oiits'do prescribed limiL 686 ' 

misdemeanours, offences against railways amounting to, 737 


mortgage, power of railway company to borrow on, 632 • , 

movable bridges, duty of railway company as 696, 697 
naval forces, carriage by railway company, 699 

navigable risers, consent necessary to constructiop of works on, 673 

• tidal waters, provisions where bridim constructed over, 669 
navigation, canal, of, liability on interfering uith, 784 
noise, as to railway company's liability for, 725 

notice of accidents arising in connection with authorised works, 749, 750 
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miLjcc of siccj dents, wLicn to be given to Board of Trade, 747, 748 
tlesiro to lun ciiguic on company’s line, <ii>0 
intention to incrcaae rates and charges, 716 

occupy land for purpose of spoil banks, cuttings or 
materials, 676 

use and occupy private roads, 674, 676 
' incf,*tirig as to abandonment of railway, of, 772 
, objection to ocflup.itiou, of, by owners and occupiers, 670 
use of piivatc roads by company, 676 
power to dispense widi, on opening of additional woiks, 713 
required on opening of a raihvaj', 742 

pjoposal to cntci into working agreement, 706 
sclieinc of nnangeuiont of, publication of, 771 
wairnrit of abandonment, of, publication of, 774 
niUMincii, lailway compauj'’s liability foi, 724 

obiection, temporary occupation of land by company, to, 67.6, 076 
ob.struction, lawful cxeicise of lailway company’s powers, (iStJ 
limit be wilful to be an oftencc, 721 

ollieers o'" lailuav compariv, ot, offence and penally, 731 
olfciices, publication of pcn.’ilties and. 088 
ndating to canals, 79.3, 791 

railwayb, 7:i2--737 

sc'ivants of lailway <■< nipany, by, 733, 731 
“ olT-faCt jilales and swl^ebe^,” ju, 1o me. in, eg of in 1816 <>82 

oju'jiing, nilway, of, lialnlily of company f‘v- disoliedience lo oideis rcl.itjng to, 


notices lequired on, 712 
'Iionalty where without not ice, 743 
powei to postpone the, 743 
jeslrained by injunction, 743 
oidiuary general inccLing, when to be held, 614 

ato<.'k, railway company, of, diMutm of, 030 

restrictions as to issue of picfencd or 
difencd, 630 


p.asseuger fares, duty on, 639 

assessment of, 639 

railway, puiliibitioii of alteration of gauge of, 686, G87 
when lailway not a, 082 
Haul, bi.iJu'a on, i ogiilatioiis as Ui, 602, 693 
pns!-eiigers, c.Trii.T.ge by railw.iy company, 631, 636 
penultjco, publjcatjon of olTences and, 688 

rcco^ciy from railway conip.auy on failure to keep aci'ounts, 611 
pi’iialLv, application on aw.aid by justices, 730 

aw aid of damages m addition to. 73.>, 736 
condition piccedcut to recovery of, 736 

disobedience to rcgnlatiuns relating to movab^lc bi dges, 697 
Liilure to execute statutory repairs, 089 
restore a road, 6G6, 606 
is.siiii]g security without declaration. C3t 
liability of railway servimt (o, 731 

iion-compha-ncc with order as to employment of scrv.ints, 732 
uou-obsjivancc of rules for prevention of accidents, 752 
non-provision of gatekeeper’s lodge at level crossing, 600 
substituted road by railway company, 664 
obstruction of cxcicise of railway company'^s powers,' on, 089 
oifieexs of lailway company, on, 731 
offence relating to canals, 791 
opening railway without notice, 742 
' power of Railway and Canal Commission to order, 761, 762 
procedure for recovery under bye-laws or statutes. 735 

the Railways Clauses Consolidation 
■ Act, 1845... 734, 736 

various Acts, 736 

TCCOYcry of, against the public, 736 

under Hallway and Canal Traffic Act, 1888... 73^ 
trespass on railway, for, 720, 721 
unlawful u.se of engine on company’s line, 691 
personal injury, liability of railway company for, 730, 731 
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petty aessiove, juriMliction of, tts to deviation. Sol 
pipe;;, power to al(er the jiosition of gas oi wiitoi, (i7l> 

plans and sections, deposit of altered, on proiuoiion of Bill in Parli.'imont, 649 j 

on niaking- application to Board -of Trade. 52 i * 
.pi emotion of Bill foi construCTion q£ railway,. 
G18 * 

errois and omissious in depoitri^ procedure on, 

• incorporation in fepfcud Acl, Glff, G49 . 

inspection of deposited, G19, 050 *“ * 

plying for hire, use of company’s picimsi*s by licensees, 721 
points, adoption of system by order oC Boaid of Trade, GOo 
returns to be made by company .is to, 093 
police, appointment and powers of c.aii:tl, 793 

of special consbibli's for pi of action of railway, 737 
carnage by railway company, 099 
" police authoiity,” meaning of, 699 
jjooling agieemciits, legality and effect of, 732, 733 
pobM-s-ioii, railw.'iy, of, power of Govcrmnonl to Lake, 699, 700 
Ijowi'is cannot be delegated 629 * 

making, mairifaii irig, ic-^foring or completing railway, as lo, coiistiuc- 
tion of, 626, 627 ^ 

asu.'iMy conferred in sjjceutl .ind incoipotated Acts, 626 
pi ecautioiis, tlufy of etinip.iiiy to t.ike }ircipev and ion>,on:il>Ie, 72 t 
jnelerrcd oulmaiy stock, i.alw.iy company, of, leslnctions on issue, 6.30 
jni'inisei regulations as to use of, jwiwer of eonij)an_>. 729 
private oraneh i.'iilnays, f.aeilif ics ioi iiiucdion ol, 6«:{ 

ro.Tda, notice of objection to ii'o by ct)ni|>any, (j7~i 

use by railway coiiipaiiv dunng coiisti uetiori, 671, 67.'3 
siding, specific pei foi ni.anee ot agieenient to eonslxuel, gianted, 

68.3 

sidings, facilities for junction of, 683 

pi I'hibition, not ajiijlicablo to pioeccdings ot Tl.iilway and Canal Con. mission, 

701 

pioinoLers, application to Bo.ard of I'lade by, 62 1 
imxirpoiaLiori as a company, 625, 626 
iwoper outgoings, in winking ot railway, natiiie of, 707 
piiblii- c.iiii.ige lo.ul, sately fit level e^O'^•!|^g oi, provisimis as to, 60 » 

••HUM giMujv , jiovver to t.iko posscsf,!oii of railway in c.iao ot, 699, 700 
teiviuo, obligation of railway eoinpany m Tcsj^ect ol, 699, 700 
street, as a ■* public highw.ay,” 657 
jmreliase, lands, gf, power ol owircis to oonijicl the, (>77, 078 
(piajter sossioms, ajijieal to, fiom order of JU^Uce^, 736 

light of appe.il to, on order for lestoi.ifiuu of «tbsliaiiict| 
lolling stock, 647 

Bailway .ind Canal Commi'ijion, .'ippf'al fiom orders of, 759 

apprai-ancc before, 760 

application or complaint to, procidiire, 7.07 
api'roval of woiking agreement I-y, 705 
us a coil It of record, 753 
.ivvMrd of, ctfeet of, 75 1, 7.55 
complaint against railway conijiany to, 75.“ 
conditional preccdimt fo .application for 
tiiioiigh rate to, 747 

decisions of, how fai binding. 71)1 * 

doeiiTiients signed by Commi.s.'.idiiers a.s evi- 
xlenee, 753 • 

duty on receipt of compbaint, 757, 758 « 

enforcement of order of, as a riilj of 0 «nit, 

762 . • 

orders of,’ fdl, 762 • 

general judicial powers of, TtX 
loint ajiplication to, how made, 767 
jurisdiction of, 753 — 766 

over ^anal comp.any’s tolls, rales 
and charges, 790, 791 
power as to charges of canal company, 790 
COi'tS, 760 

to diicct inquiries, 768 
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Railway and Canal Commission, power to grant an interim injunction^'' 758, 

769 

make rules as to the practice of 
its court, 766, 767 
modify working agreements, 706, 
706 

state special case, 763 

procedure before and on hearing of app?ica- 
lion, 758, 769 

rifcrciicc to, as to canal, 791 

hours of employment of 
servants, 732 
by Board of Trade, 710 
in lieu of arbitration, 718, 719 
references to, 751 
relief gi anted by, 755 

review or re‘:cission of final order of, 769, 700 
Sittings of the court, 763 
when appeal lies fioin, 702 
who ina3' apply to, 755, 756 
Clearing ITou'-'e, see CJeaiing l>oUi.e. 

^all\^ay coinp.iny, acqnitailion by the Ciuwn, 023, G21 
Acts applicable to, 023 
ap]ilication of fuiKU ol, 027, 028 

the Clauses Ae s, to, 632 

Cmniianies Clauses Coiiholidal ion Aet 
to, 023 

nTraiigcments with creditors bjq 708 

cannot delegate its iiowers, 029 

Capital of, piovisions relating to, 030, 031 

cuijiage of patsengois and goods by, 031, (535 

coniplaiut to Ibulway and Canal Conlnll■^sJon against, 755 

construction of works allei coTripletion of railway by, 030 

duty of sccrctaiy as to register of chaigi"'., (532 

foimatiou of, 022, 023 

incidental aequisition of land by, 630 

jiieorpoi alien of, 025, 02(5 

issue of shares in, 020 

liability as cuininon cairiie, 719 

for disobedience to postponement oidoi, 713 
to penalty on issuing sceuiily without indorsed 
declaration, 631 

when owning or managing a canal, 783, 781 
priority of security lor boi-iowcd money issued by, 633, 
031 

proliibition against application of funds of, to canal com- 
pany, 780 - 

protection of rolling stock and property fiom execution, 
701, 763 

right to 'exclude trespasser, 721 

statutory powers not subject to delegation, 703, 701 
“ railway .companies, ” incaiiing, of, in relation to arbiliation, 716 
railway, completion^ of. how secured, 027 

coiistiuctiOD of power to make, maintain or restore a, 626, C27 
• jiroTisions relating to the, 617, 618 

'Oieaning with rt ference to construciion, 080 
possession of, power of Government a.s to, 099, 700 
k premises, regulations as to use of, 729 
public user of, rights, 720 

regufatioiis as to use of, powers of company, 729 
BCTv'ants, regulation of hours of employment of, 731, 7.S2 
right of owner of K vered land to cross, pendmg making of communica- 
tions, 069 

trespass on, penalty for, 720, 721 
user by private wagons, 720 
when not a “ passenger railway,” 083 
Rail v\ ays Clauses Act, 1863, division of, 623 
ra1|b8 and charges, now fixed, 035 
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rates and charges, inspection of booko and document^i* containing schedule of, 
745 

intention to increase, notice of, 746 , J 

' returns of, by rjylway company 744 V * 

subniissjon of schedule of, to Board of Trade, 7-^lf l 

liability of railway company in respect of, 638 ' 

receiver, application of moneys in hands of, 766. 767^ ^ 

discharge of, 767 " j/' 

right of judgment creditor to appointment of, 765, 766 
refresh nicnt rooms, exemption as to closing hours rcatnetions. 698 
licence required for 698 

register, charges given as security by railway company, of, 633 
registrar of companies, accounts to be rendeied Jo, by railway company, 643 
leg itila-a lion, carnages, of, 691 

rent, lands (einporarily oce.npi?d, of, right of owner as to, 678 
repairs, liability of canal comiiany as to, 783 

railway company as to sLatutoiy, 689 
roads d. imaged by works of company, to, provision for, 688 
, report, railiame -i to, of proceedings relating to railway servants, 732 
rcbtaiirant eai.s, l-et nne loquircd in respect of, 698 

icturns, alteration ol accounts and, of railway company by Boaid of Trade, 
6-14 

as to brakiva on cai nages and wagons, 693 
servanfb and hours of employment, 731 
signals and points, 693 

duty of railway company to make, as to signals and points, 693 
exemption of i ail way company in respect of, 745 
.signature and dating of accounts and, 643 
right of vvay, owner of severed land over communication. 669 
road, completion of substituted, where old load not restored, 665, 666 
diversion by railway company, powers, 663 
gi ad lent of, when earned over or imdei bruiges. 659 
iiibt'iference by railway coinpanv with, as .in indictable nuisance, 666 
penalty in lospeet of non-proviMou of substituted, 664 
rei»air of damage to, liabiJitv, 688 

restoration where iiiterfereJ with by railway oompariy, 665, 666 
substitution wheic road lenderod u-»ek*ss, 063, Got 
rolling stock, .as to the nieaniiig of, G47 

duty of i-ailway company as to, 692 
pjotection from distress, tH7 

execution, 761 

restoration wheie distrajned upon, 647 
ti’nant’s interest in, liability to distress, 647 
rules, as to schemes of arraiigcment lietw’cen railway company and creditors, 
powers as to, 771 

prevention of ,iccjdeuts. for, natuic and matters affected bv, 750, 761 

notice and objection to. 751 
jieualty for non-observance, 762 
piovision for breach of contract consequent 
on, 762, 763 
of expenses of ^762 
specific order in lieu of, 761, 762 
variation or rescission of, 763 ^ 

running powers, agreements between railway comp.anies as to, 701, 702 
company having, must observe traflic regulations, 702 
effect of amalgamation or agreement for, 702 
iirevocability of agreement as to, 702 
• j'lglits of the public not affected by, 702 
sale, land acquired by abaiidoaed company, 776 • • * 

scheme of arrangement, between railway company a*id crcdit(^, filing and 

assent required to, 708, 709 
confirmation and enrolment of, 770, 771 ^ 

notification in the Gazette, 771 

!3cotlUTid,ifi,ling scheme of arrangement as to EngUsli company with ita railway 
ill, 771 * 

screans, extent of company’s liability to provide, 736 

provision on liighway where danger apprehendeSr 687 • 

sea-shore, consent necessary to construction of works on or over the, 673^ 
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eections, tee plans 

Bccurities, application on winding- up of railway company, 778 
aecuiity given as to accounts before carrying passengers, 6-10 

Ijt lyd’s Ixjiid a'<, for money advanced to railway compaiiv, fi32 
money boj rowed by railway company, pnoiiLy of, 633, 631 
■* payment of coiripensatioii for temporaiy occupation of laud, 677 
radway company for mtniey advanced, by, nature, of, 631 
aervdnts, bability oC railway company for injury to, 730, 731 
railway company's, olFencivs by, 733, 731 
regulation .as to hours of cuipJoymoiifc of , 731, 732 
of conduct of, 731 

service, documents, of, on rarlway coinjiany, 7dl 

severed lauds, obligation of railway cninpaiiy in respect of, 668 

provision for gates, sLiJes and fenemg on communications 
boLw^een, 670 

Tight of way of owner over oomuiuriication l>eLwceu, 669 
shareholders, consent necessary to working agrecunent, 71)5 

power of railway company to iSvSiio cire,nlars to, 630 
procedure wliere consent of, necessary to abaiidoninont of rail- • 
way, 772, 773 

shareholders’ address biKik, proparatioM and production of, 61G, 617 
shares, when may be issued, (i‘2(5 

shunting opeiations, level cuossings iieai, proviso. ns as to, 696 
sidings, cons true uorf of, righU as <o, 681 
place for coiistriictioii of, 682 
private, facilities for junction of, 683 
signals, adoption of system by brdi'r of Board of Trade, 693 
erection at junctions, 681, 685 
returns so be made os to, 693 
smoke, as to railway company’s liability for, 725 
smoking compartments, provision of, t>92 

sparks, liability of company wlmre inilarnmable material fired by, 727 
railway company’s liability in lespect of, cxlent of, 726 
special Act, certificate operating as, 626 
contractual effect of, 627 
UiCaniug of, 739 

when necessary to winding up of railway company, 779 
case, power of Hail way and Clanal Coniiuission to state, 763 
conbtables, appointment for piotection of railway, 737 

canal company, of, liability fm offences agriinst, 793, 791 
liability of canal company in respect of, 793 
damage, liabiJitj' of railway company to action for, on interfering with 
roads, 665 

specific performance, grant as to construction of private siding, u83 
speed, trains over level crossings, of, power of Board of Trade a,- to, 696 
spoil banks, provisions as t/O, 67.5 — 078 * 

stations, additional, acquisition of (utuI for, 680 
construction of, powers, 679, 680 

crossings over mam -roads near, provisions as to, 696 
erection of, of particular kind or at a particular place, 680 
mc.niiing of, 680 

statutory jtowersj inannci of exercise of, 724 

stay of proceedings, on filing of scheme between railway coiupaniea and 
creditors, 768, 709 

steam vessels, regulation of traffic on, by railway bye-laws, 730 

boals, through traffic in connection with, application of the law as to, 636 
r use by railw.iy company, powers, 635, 636 

Sbxles, piJvibion of, at cros-^mgs, 662 

^ , communications between severed lands, 670 
stock, power create to ineot expemscs of compliance with accident rules, 762 
subscriptio.''.;^ landowner to capital of railway company, of, powers, 631 
subsoil, ^ight and liabilities of railway companies in respect of, 685, 686 
Bulistitutcd road, powers and liability of railway company as to, 663, C69 
support, none from mines' and minerals unless purchased, 686 
Tight from non-mineral soil, 686 

in 'reject of mines and minerals, extent of, 686 
« of canal company as to, 781 

caxe9, liability of railway company in respect of. 638 
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temporary annoyance, when company may be liable for, 725 
use of land, procedure ;is to, 674 — 678 , 

tenant’s interest in rolling Htock,«}iability to distress, 6*7* * 

through latos, older alTecting canjft Cbmpany as to, 700 ^ 

trafhc, .ipplication of the Jaw as to carnage in case «if, O.'l'' 
power of canal company to maJcc agreement as t'*, 7o\) 
tidal river, deviation from plan where coiistinct^tn skirting, e- ,sc;it ro- 
quired, 674 

waters, abatement or r( . oval of work near, 674 

consent necessary to constiuction of witrks on oi over, 673 
proviKioii whcTO bridge < 011-51 1 ucted over, 669 
time of .arnalg.i Illation, iiuviuing ol, 707 
toll, meaning of, 636 

tolls, absence of milestones as alTechiig coiiiitariy's right to take, 687 
ainalgJimation as altccting, 706 \ 
certdic.iio of IJoard of Trade vaiymg, 7-17 
natuio of, chaigeablo by canal company, 

jiarties not alleeted by woiking agreeinciils allecting, 701 1 

])o\vei of canal company to lease duties and. 786, 786 
publication a', eonditioii precedent te light to ehargi', fiSS 
oC IjsI of, 688 

K'turns of, bv railway enmpanv, 714 
right ot canal eoinji.uiy <i> take, 788 
towing path, eanal eonipany’s uglit of user of, 781 
town, ineaiiiiig of, where rel.itiiig to devntioii hv lonipaiiy, 6.50 
trader^., dispuU's between 1 ad way companies and, 7 ti> 
traffic expenditure, duty of lailway company to inakf' retiun of, 6J4 

regulations, must be obseived by etunpany having running powers, 702 
tr<‘es, leinoval of dangeious, fiom piecmcts ot line, 698 
tiespa.ss, ou'=ter of juiisdielion of lustioes to trv chaige of, 722 
owners of engines .'uid carnagt's m.iy be li.iblo for, 692 
latlway, on, penalty lor, 720, 721 
trfopaHsers, riglit of railway company to exclude, 721 
tunnel, jKiwer ol lailwav coinp.inv to make, <»8i5 

suil.ice of land over, rights in lespect ol, (>86 
turnpike road, see main road. 

ultra viK’s, acts oC railway company which are, 627 — 630 
l>orrowing by i.iilw.ay company, when, 031 
umpire, appointment by Roaid of H'lade, 739 

in arbitration matter, 717 
matters refeiied to an, 718 
new', appointment of, 717 
powem ol, 717 

undue iirofeicneo, jui isdictiori ol Railiv.iy and Canal C’ommission as to 765, 766 

unpaad capital, ellcct. of appointment ot iccciver on. 767 

unreasonable ehaige.^, complaint to Botiid of Tiadc a'^ to, 747 

nib.'iu are.a, when p.assengiT duty chaigi^ibJc where stati ms in. 639 

vortical deviation, rasfnetions as to, 651 

vibration, as to lailw.jy enmpauy’s liability for, *2.5 

WMgons, haulage of trader’s private, 720 

warning lightji, duty to i \hibit on const luct.nm of works, .673 

warrant ot abandoiimi'iil, i aiiecllat.ion of bonds and return of dejiosits on issue 

of, 776 

copy to lie laid before ParJi.iiiUint, 776 
d<’ielict canal, of, grant of, 792 , 

eltoct on contr.actual obligation'-!, 771, /<6 
powers of coriipanj’-, 776 
notifio.ation of, 774 

pow'cr.s of Board of 'i’ndo prior U... issue, of, 774 
relo.ase of canal comp.my from liabn ♦■v after ^grant 
of, 792 

water, abat/cmeut or removal of woik eiosslng tidal land or, 674 
'onal company's right to use, 781 
pifss, power to alter the position of, 679 
substitution of, duly as to, 679 
provision of works to cany away, 671 
supply, penalty on interruption of, 679 
watering places, provision for cattle by railway company, 671, 672 
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winding up, lailway company, of, application of deposited Bccuriilcs on, 778 
** petition for, 777, 778 

\ '*" right-? of person entitled to compcns it ion, 

77 

) , ^ ^ when special Act nec‘es=ary to. 779 

wor''int, agreements, conditions piecedenl to valid, 70r» 

' f*du(‘iary relation of working to owning companies uinl n, 

700 

must be authoiisod b i^t^aLutc, i03 

power of Uio Railway aiid Canal Conirnissjoneis to i nxfi! , , 
705, 706 

protection of iioii-eont acting ptarlies lo, 701 
statutory powcis not subiect to drlegation liy, 7U;{ 70i 
expenditure, duty of railway company to make return of, 614 
' pxpense>s, lailway, of, nature of. 7(i7 

workmen’s truin'^, order by Board of Tiade .i-. to, 747 
works, nature of aulhonseil, 65*. 65.” 

I purpose for which authorised, 663 — <>65 


LuMlKtN : i'KlN'i'KD bV Wlbf.lAM C1.0WKS ANU SONS, llMlt'll>,.^ 
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